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Finally, plaintiffs moved for leave to file an amended com-

plaint at the end of the day following the preliminary injunction hearing. The proposed Amended and Supplemental Class Action Complaint
does not allege any new legal theories and only adds more factual detail
to the claims set forth in the original complaints. Although amendments are generally freely granted, motions to amend may be denied
where, on the face of the pleading, it is clear that the amended complaint would be subject to dismissal. Itek Corp. v. Chicago Aerial Industries, Inc., Del. Super., 257 A.2d 232 (1969). I do not see where
any purpose would be served to rebrief and reargue the same facts
and law presented to the Court in connection with the original motions
to dismiss and the preliminary injunction hearing. Accordingly, plaintiffs' motion for leave to amend is denied.
I request that defendants submit a proposed form of order, on
notice, in accordance with this decision.

SHAMROCK ASSOCIATES v. DORSEY CORP.
No. 7678
Court of Chancery of the State of Delaware, New Castle
July 24, 1984
Plaintiff Shamrock Associates, a shareholder, sought disclosure
of the stocidist of defendant Dorsey Corporation pursuant to DEL. CODE
ANN. tit. 8, section 220. Plaintiff's demand letter was held not to reflect
a proper purpose as it was of a vague and indefinite nature. Similarly,
the lack of specificity led the court to find no reasonable relationship
between the shareholder's purpose for seeking communication with
other shareholders and its interest as a shareholder. The court of
chancery, per Chancellor Brown, entered judgment in favor of the
defendant.

1.

Corporations

-

181(1)

Communicating with other shareholders about any unspecified
issue is not a proper purpose to require disclosure of a stocklist where
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the stated purpose in the letter of demand was of a vague and indefinite
nature. DEL. CODE ANN. tit. 8, § 220 (1983).
2.

Corporations

C

181(5)

Where shareholder's request for a stocklist, on its face, lacks a
reasonable relationship between shareholder's purpose and interest in
communicating with other shareholders, disclosure of the stocklist is
not required. DEL. CODE ANN. tit. 8, § 220 (1983).
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
William Prickett, Jr., Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, Delaware, for defendant.
BROWN, Chancellor
Plaintiff seeks a list of shareholders of the defendant corporation
pursuant to 8 Del. C. § 220. It is admitted that the plaintiff, a New
Jersey limited partnership formed for the purpose of investing and
trading in securities, is the owner of record of 10,000 shares of the
defendant corporation's stock. It is further admitted that by a properly
executed demand letter dated June 26, 1984 the plaintiff demanded
a list of shareholders of the defendant together with an indication as
to the amount of their respective holdings, a magnetic computer tape
to facilitate mailing purposes, an ongoing update of the shareholder
list and a breakdown as to those shares of the defendant held beneficially
for others through central certificate depository systems. It is further
established that the defendant has refused to provide the list. This
is the Court's decision after a summary hearing.
A threshold question has been presented by, the decision of the
plaintiff to call no witnesses at the hearing but rather to offer the deposition testimony of one David Blanchard, one of its general partners.
Blanchard is the person who signed the demand letter on behalf of
the plaintiff. He is a resident of New Jersey and his deposition was
taken in New York by the defendant during the course of discovery
in this action. Plaintiff concedes that it can and will produce Blanchard
to testify if so required by the Court. However, it takes the position
that this is unnecessary since it says that Blanchard, if called, would
only testify to that which is in his deposition anyway, and since the
defendant has been allowed full latitude in deposing Blanchard in
preparation for its defense of the case, plaintiff perceives it to be a
waste of everyone's time to require Blanchard to appear and go through
the ritual again.
Plaintiff offers the deposition in evidence as part of its case in
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chief pursuant to Chancery Rule 32(a)(3)(B). In brief, this rule provides
that the deposition of a witness, whether or not a party, may be used
by any party for any purpose at trial provided that the party against
whom it is offered was present or represented at the deposition and
provided further that the Court finds that the witness is out of the
State, unless it appears that the absence of the witness was procurred
by the party offering the deposition. Plaintiff points out that Blanchard is a non-resident, a status which it did not procure in connection
with this proceeding. It points out further that defendant was present
and represented at the deposition which it noticed. Thus, plaintiff takes
the position that the conditions of Rule 32(a)(3)(B) have been met.
Defendant argues, however, that Blanchard's deposition is hearsay since it constitutes statements other than those made by the declarant
while testifying at trial which are being offered in evidence to prove
the truth of the matter asserted. See Rule 801(c) of the Delaware Rules
of Evidence (hereafter "D.R.E."). To be admissible, defendant argues,
the deposition testimony must fit within one of the exceptions to the
hearsay rule. It suggests that the only exception arguably applicable
to this situation is found at D.R.E. 804(a)(5) which permits an offer
of hearsay when the witness "is absent from the hearing and the proponent of the statement has been unable to procure his attendance
by process or other means."
Defendant thus argues that the fact that Blanchard is beyond the
reach of service of process is not determinative. Rather, it argues that
the burden is cast upon the plaintiff to demonstrate that his presence
also cannot be obtained through "other means" which, sensibly construed, should be equated with other "reasonable" means in defendant's view. Certainly one reasonable means is by a request to the
witness to appear voluntarily, at least where such a request has a
likelihood of success. Creamer v. General Teamsters Local Union 326, 560
F. Supp. 495 (D. Del. 1983). Defendant points to plaintiff's conceded
ability and willingness to have Blanchard here if the Court chooses
not to admit the deposition. Therefore, defendant concludes that
Blanchard is available to testify if the plaintiff asks him. Consequently, it argues that Blanchard is not unavailable with in the contemplation of D.R.E. 804(a)(5) and that, accordingly, his deposition is
inadmissible.
Moreover, defendant points out that to the extent that D.R.E.
804(a)(5) may be said to conflict with Chancery Rule 32(a)(3)(B) the
prefatory note to the Delaware Rules of Evidence provides that the
"Rules of Evidence supercede the Delaware Court Rules of Procedure,
if any inconsistency exists." See also, D.R.E. 804(b)(1) which deals
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with the admissibility of deposition testimony in a manner similar to
that of Chancery Rule 32(a)(3)(B).
The foregoing admittedly presents a nice question, particularly
in light of the liberality with which depositions have been utilized under
Rule 32 over the years so as to expedite the trial process in this Court.
As defendant indicates, the point may well be one of first impression
in this Court. For this reason I choose not to address it in the present
setting. This is because to do so is unnecessary to the decision to be
reached in this case in the view that I take of the undisputed facts,
and because the manner in which the issue has been joined here (with
Blanchard obviously being available had plaintiff chosen to call him)
seems to transmute into an effort to seek what amounts to an advisory
ruling. If a ruling has to be made on this point, I prefer that it be
in the context of a true issue as opposed to one developed by the strategy
of trial counsel without any apparent need to do so.
[1, 2] Turning to that which I think is determinative of the case,
I find that the plaintiff's demand letter does not set forth a proper
purpose such as would trigger the statutory obligation of the defendant corporation to provide it with a list of shareholders. In its entirety,
the purpose of the plaintiff's request for a stocklist, as set forth in
its June 26 demand letter reads as follows:
"The purpose of this demand is to permit [Shamrock
Associates] to communicate with other stockholders of the
Dorsey Corporation on matters related to their interest as
stockholders including, without limitation, with regard to the
Board of Directors and individual members thereof and
possible solicitation of other stockholders of the Dorsey Corporation as is necessary and appropriate to effect a change
in the composition of the Board of Directors."
This statement of purpose is certainly no stronger than those statements
of purpose found to be insufficient in Northwest Industries, Inc. v. B.F.
Goodrich Company, Del. Supr., 260 A.2d 428 (1969); Weisman v. Western
Pacific Industries, Inc., Del. Ch., 344 A.2d 267 (1975); and Hatleigh
v. Lane Bgant, Inc., Del. Ch., C.A. No. 6259, Oct. 20, 1980 (Hartnett,
V.C.). Plaintiff's demand merely indicates that it would like to be
afforded the means to communicate with other shareholders, perhaps
about any number of unspecified things and quite possibly about the
board of directors of the defendant (the reason for which is also
unspecified) and that it might also wish to consider at some indefinite
future time the possible solicitation of other shareholders in order to
effect a change in the defendant's board of directors.
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Neither the demand letter nor the complaint make reference to
any impending event for which the present access to a stocklist is
reasonably needed. There is no hint of an annual or special meeting,
no reference to a tender offer, a planned proxy solicitation or proposed
business combination, no reference to any action about to be taken
by the defendant's board, and no reference to any particular conduct
or activity by either the board or the corporation itself. In Northwest
Industries, Inc. v. B.F. Goodrich Company, supra, the Supreme Court stated
as follows at 260 A.2d 429:
"Accordingly, in our view, § 220 required [the
shareholder] to state in its demand the substance of its
intended communication sufficiently to enable [the corporation], and the courts if necessary, to determine whether there
was a reasonable relationship between its purpose, i.e., the
intended communication, and [the shareholder's] interest as
a stockholder of [the corporation]."
Thus, in the present context of this matter it is necessary for this Court
to determine whether there was a reasonable relationship between plaintiff's purpose in intending to communicate with other shareholders and
its interest as a shareholder of the corporation. In the apparent vacuum
in which the demand has been made-at least as the demand appears
on its face-I cannot find it to contain sufficient substance to enable
me to arrive at such a determination.
Under § 220(c) this Court is vested with exclusive jurisdiction
to determine whether a shareholder seeking to inspect a stocklist has
complied with the provisions of § 220 respecting the form and manner
of making a demand. I find that the plaintiff has failed in this respect
here in that its demand, due to its vague and indefinite nature, does
not reflect a proper purpose in its face.
Since the deposition testimony of Mr. Blanchard was being offered
only to expand upon and support the stated purpose of the demand
itself, it follows that there is no need to reach the question of its
admissibility.
Accordingly, judgment will be entered in favor of the defendant.
Counsel for defendant may submit an appropriate form of order.
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E.J. STEPHEN, INC. v. CECCOLA
No. 7578
Court of Chancery of the State of Delaware, New Castle
July 9, 1984
Plaintiffs, two related employment agencies, filed a motion for
a preliminary injunction to enjoin two former employee defendants
from using confidential and proprietary information obtained while
in plaintiffs' employ. The court of chancery, per Vice-Chancellor
Berger, denied plaintiffs' motion on the grounds that plaintiffs had
failed to establish a probability of success on the merits of the
controversy.
1.

Injunction

C

151

A motion for a preliminary injunction will be denied where plaintiffs have not met their burden of establishing a reasonable probability
of success on the merits of the controversy.
2.

Equity

C--

65(1)

It is well settled law that when a party who seeks equitable relief
has violated conscience or good faith or other equitable principles in
his conduct, then the doors of the court of equity should be shut against
him.
3.

Injunction

G= 151

Where plaintiffs have failed to establish a probability of success
on the merits of the controversy, the court need not consider the issue
of irreparable harm.
Michael P. Maguire, Esquire, of Maguire and Associates, Wilmington, Delaware, for plaintiffs.
Sheldon B. Sandier, Esquire, of Young, Conaway, Stargatt and
Taylor, Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

This is an action brought by two related employment agencies
to enjoin individuals formerly associated with them from using plaintiffs' confidential and proprietary information in a competing business.
Plaintiffs, E. J. Steven, Inc. and National Employment Consultants,
Inc. (collectively the "Stephen Companies") filed suit against Vincent
J. Ceccola, Jr. ("Ceccola") on April 25, 1984. Plaintiffs' application
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for a temporary restraining order was heard and denied on May 1,
1984. Thereafter, plaintiffs amended their complaint to add Stephen
Toton ("Toton") and S. J. Patton Associates ("Patton") as defendants. This is the decision on plaintiffs' motion for a preliminary
injunction.
The Stephen Companies are employment agencies. They recruit
both job applicants and potential employers and are paid a commission, apparently by the employer, when they are successful in filling
a job opening. Toton and Ceccola were associated with the Stephen
Companies for approximately six months and six weeks respectively.
Toton was retained as a "consultant" and was to receive 50 per cent
of any commissions paid to the Stephen Companies for placements
he made. Although Toton prepared a letter agreement setting forth
the nature of his consulting arrangement, neither that agreement nor
any other was executed by the parties. Ceccola was hired to work under
Toton as a telephone recruiter. He was to receive 15 per cent of
commissions paid for his placements and executed a "Consultant
Compensation Agreement" and an "Employment and Confidentiality Agreement" shortly after he began work.
On April 2, 1984, Toton left the Stephen Companies and began
a competing business under the name of S. J. Patton Associates. Ceccola
switched jobs on the same day and began work for Patton. Plaintiffs
do not contest defendants' right to engage in a competing business.
Their claim is based upon the allegation that defendants took with
them and are using plaintiffs' confidential and proprietary
information-names of job applicants, listings of job openings and
"contact information."
The affidavits of Richfield and Roger Malatesta, apparently a Vice
President of E. J. Stephen, Inc., were submitted in support of plaintiffs'
claims. The Richfield affidavit states that defendants have possession of
a "book, notes, files, etc." which contain "the names and contact information on affiliate agencies, and theconsultants within such firms that
specialize in placements to high-tech industries .....

Without any elabora-

tion, Richfield states that plaintiffs discovered, after "several discreet
inquiries," that Patton is using plaintiffs' property for the "financial
enrichment" of defendants. The Malatesta affidavit refers only to a
"recruiter's notebook" which, Malatesta understands is being used by
defendants.
The affidavits do not specifically identify any of the documents
in question. Two lists, one entitled "Job Orders" and the other entitled
"Applicants/Resumes" were appended to plaintiffs' opening brief under
the designation "List of Materials Taken" but those lists were not
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appended to or referenced in the affidavits. Moreover, there is no
evidence at this point as to the basis for plaintiffs' belief that those
two lists were taken by defendants. Similarly, no specifics are provided
as to the "discreet inquiries" mad by plaintiffs or the information
gained as a result of those inquiries.
Defendants' counteraffidavits deny that any confidential documents
were taken or are being used by them. Ceccola attached to his affidavit
a copy of the notes he made while employed by plaintiffs. These notes,
which contain names and phone numbers of companies and contract
people at those companies, apparently are the "recruiter's notebook"
referred to in Malatesta's affidavit. Ceccola developed this information by going through telephone and industry directories. Toton confirms the source of Ceccola's notes and adds that they are outdated
and "virtually worthless at the present time." In addition, Toton denies
having taken any of plaintiffs' materials.
[1]
I conclude, based upon the four affidavits of record, that
plaintiffs have not met their burden of establishing a reasonable
probability of success on the merits. See Gimbel v. Signal Companies, Inc.,
Del. Ch., 316 A.2d 599, aff'd., 316 A.2d 619 (1974). First, plaintiffs'
affidavits contain only general and conclusory information as to the
nature of the information allegedly taken by defendants and their
wrongful use of that information. Second, it is doubtful that Ceccola's
notes constitute trade secrets. See 6 Del. C. § 2001(4). Third, there
is evidence to suggest that plaintiffs' lists of applicants and prospective employers were outdated and, thus, of no value at the time this
lawsuit was commenced.
[2] In addition, Toton's affidavit provides some evidence that
plaintiffs are guilty of unclean hands. Toton attached to his affidavit
a letter and a computerized message which suggest that plaintiffs tried
to "blackball" defendants after their departure in April, 1984. It is
settled law that when a party who seeks relief in this Court "has violated
conscience or good faith or other equitable principles in his conduct,
then the doors of the Court of Equity should be shut against him."
Bodley v. Jones, Del. Supr., 59 A.2d 463 (1947). The evidence of unclean
hands is at least as strong as plaintiffs' evidence of defendants' purported wrongdoing.
[3] Based upon the foregoing, plaintiffs' motion for a preliminary
injunction must be denied for failure to establish a probability of success
on the merits. Having reached this conclusion, it becomes unnecessary
to consider the issue of irreparable harm.
IT IS SO ORDERED.
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TECHNICON DATA SYSTEMS CORP. v.
CURTIS 1000, INC.
No. 7644
Court of Chancery of the State of Delaware, New Castle
June 7, 1984
Plaintiff sought a temporary restraining order to prevent the
development of a computer system by defendant Curtis 1000, Inc.,
made possible through the alleged misappropriation of certain computer technology trade secrets owned by plaintiff Technicon. For the
restraining order to issue, Technicon was obligated to demonstrate
a likelihood of success on the merits, imminent, irreparable harm and
that plaintiffs would suffer greater harm if the order was not entered
than defendant would suffer if it was granted. Although benefitting
the plaintiff with the presumption that Curtis had misappropriated
Technicon trade secrets in the creation of its computer interface system,
the court of chancery, per Vice-Chancellor Berger, also gave weight
to the defendant's evidence of independent development. Accordingly,
the court was not entirely convinced, despite a tenuous belief in defendant's credibility, that the plaintiff had established a likelihood of success on the merits. Application for a temporary restraining order denied.
1.

Injunction

151

In exercising its discretion to grant a temporary restraining order,
the court must determine whether applicant has shown a likelihood
of success on the merits, imminent, irreparable harm, and that plaintiff will suffer greater harm if the injunction is not entered than defendant would suffer if it was granted.
2.

Injunction

C

126, 118(2)

In order to give rise to a presumption of misappropriation of trade
secrets, applicant must allege facts, which, if proven, would establish
irreparable injury.
3.

Injunction

C---

135

The court of chancery has broad discretion in granting or denying a preliminary injunction.
Douglas E. Whitney, Esquire, of Morris, Nichols, Arsht &
Tunnel, Wilmington, Delaware, for plaintiff.
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John H. Small, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for defendant.
BERGER, Vice-Chancellor
This is the decision on plaintiff, Technicon Data Systems Corp.'s
("Technicon"), application for a temporary restraining order in
connection with its claim that defendant, Curtis 1000, Inc., ("Curtis"), has misappropriated certain computer technology trade secrets.
In essence, Technicon alleges that Curtis has developed a computer
system for use in physicians' offices capable of interfacing with
Technicon's hospital computer system by using confidential and proprietary information obtained by one or more former Technicon
employees who are currently associated with Curtis.
The relevant facts, gleaned from some 16 affidavits submitted in
connection with this application, may be summarized as follows. For
more than 10 years, Technicon has been marketing a computerized
medical information system-the MIS-used in hospitals for the entry,
storage and up dating of patient medical information as well as billings and other general record keeping. The MIS includes a central
processing unit and numerous video matrix terminals ("VMT's")
located throughout the hospital. A Technicon computer program allows
the VMT to communicate with the central processing unit, or host
computer, thereby enabling the hospital staff to call up or input information at any of the terminals. The MIS is in use in approximately
10,000 hospitals.
In 1982, Technicon began development of a computer system for
use in physicians' offices. This system, known as the "TMD System,"
allows a doctor to computerize his administrative work and also operates
as a remote terminal capable of communicating with a hospital's MIS.
The TMD system and a predecessor system called POMIS were
developed by Technicon during the period from the fall of 1982 to
the spring of 1984. At least two distinct aspects of the system were
being developed simultaneously. Mr. Kurt Lawrence was writing
a financial program working from a more limited program he had
developed independently in 1980. Other Technicon employees were
designing interface devices which would allow the new system to
communicate with the MIS. In the spring of 1983 a computer
programmer working in the same office as Lawrence began writing
a program whereby the physicians' office terminal would be able to
emulate the MIS terminal. In order to complete this task, the programmer used a copy of the technical software specifications for the
MIS hospital terminals which was sent from Technicon's California
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office to its Georgia office for that purpose. The emulation program
was completed in June, 1983
Lawrence resigned from Technicon in July, 1983 apparently
because of disagreements as to the initial version of the physicians'
office system he had been working on-the POMIS. One month later,
Lawrence incorporated Lawrence Data Systems, Inc. ("Lawrence
Data") for the purpose of developing and marketing a physicians' office
system capable of functioning on various micro computers. Lawrence
Data and Bridgmon & Associates, Inc. ("B&A") are subsidiaries of
Medsoft, Inc. ("Medsoft"). B&A was incorporated in 1982 by George
and Kenna Bridgmon, also former employees of Technicon. B&A provides consultant services to hospitals using the MIS. In the spring
of 1983 Bridgmon began development of a circuit board interface ("the
Circuit Board") which enables a person using an IBM PC to communicate or interface with the MIS host computer. In March, 1984,
Lawrence Data and B&A entered into separate agreements with Curtis 1000 providing Curtis the exclusive right to market the physicians'
office system and Circuit Board, respectively. Curtis has been marketing
these products under the name "MSI 1000" since April, 1984.
On May 18, 1984, counsel for Technicon wrote to Curtis, Medsoft,
Lawrence and the Bridgmons demanding that they immediately discontinue the promotion and sale of the MSI 1000 on the ground that
they are misappropriating Technicon's trade secrets used in the development of the MSI 1000. This lawsuit followed on May 31, 1984.
Plaintiff contends that the MIS interface component of Curtis'
system could not have been developed in the short time involved without
the unlawful use of either. Technicon's MIS technical software specifications or the emulation program developed from those specifications
during a time when Lawrence was employed by Technicon. Curtis
responds that the Circuit Board was developed independently through
the tedious process of "reverse engineering." Technicon acknowledges
that it is possible, through reverse engineering, to develop the MIS
interface capability without the use of Technicon's confidence material.
However, Technicon points to the following circumstantial evidence
that Curtis did not, in fact, take that route: (i) Lawrence had access
to Technicon's emulation program and technical software specifications; (ii) although the Curtis system purportedly is designed to interface with a variety of mainline computer systems, the only interface
capability that has been developed is with Technicon's MIS: and (iii)
since Technicon's TMD System, developed with the full use of its
MIS specifications, took almost two years to develop and the interface
capability alone cost approximately $200,000, it is unreasonable to
believe that the Circuit Board was developed through the cumbersome
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process of reverse engineering in approximately six months at a cost
of $60,000.
Defendant responds that plaintiff's accusations constitute mere
speculation whereas the affidavits of Lawrence, Bridgmon and others
testify to the fact that the Curtis system was developed independently.
Curtis also points to the fact that the license agreement which enabled
it to begin marketing the MSI 1000 system included warranties to
the effect that neither Lawrence or Bridgmon is subject to any
confidentiality agreement which would restrict their right to use or
license the MSI 1000 and that Curtis would not be violating any proprietary interest of any third party by marketing the product. Curtis
also raises defenses based upon the argument that the interface capability
is not a trade secret and laches.
[1-3] In order for the restraining order to issue, Technicon must
demonstrate its likelihood of success on the merits; imminent,
irreparable harm; and that plaintiff will suffer greater harm if the injunction is not entered than defendant will suffer if it is. Gimbel v.
Signal Companies, Inc., Del. Ch., 316 A.2d 599, aff'd., Del. Supr., 316
A.2d 619 (1974). In deciding the likelihood of success on the merits,
plaintiff argues that, upon full resolution of its claims, Technicon
will have the benefit of a presumption that defendant misappropriated
trade secrets. That presumption arises if plaintiff establishes that defendant had access to trade secrets and its product is substantially similar
yhitfield, et al.,
to plaintiff's. See Cybertek Computer Products, Inc. v.
has
shown both
Technicon
1977).
Super.,
(Cal.
203 U.S.P.Q. 1020
of the elements necessary to invoke the presumption. It is undisputed
that Lawrence had access to the MIS specifications and the emulation
program. In addition, the interface aspect of the MSI 1000, at least
on the present record, does not differ in any substantial degree from
Technicon's interface capability. However, defendant has introduced
affidavits from the principals involved in developing the MSI 1000
which not only deny that there has been any misappropriation of trade
secrets but also explain the method by which the interface was developed
independently. Those affidavits are not incredible on their face, even
though the circumstantial evidence presented by plaintiff suggests that
the affidavits should not be believed. At this preliminary stage I am
unable to conclude that plaintiff has made its burden of establishing
a likelihood of success on the merits. See Data General Corporation v.
Digital Computer Controls, Inc., Del. Ch., 297 A.2d 433 (1971), aff'd.,
Del. Supr., 297 A.2d 437 (1972). Plaintiff's application for a temporary restraining order, therefore, is denied.
IT IS SO ORDERED.
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THOMPSON v. ENSTAR CORP.
No. 7641
HUFFINGTON v. ENSTAR CORP.
No. 7643
Court of Chancery of the State of Delaware, New Castle
June 20, 1984
Plaintiffs, majority shareholders of defendant corporation, brought
applications for preliminary injunctions seeking to prevent the defendant directors from completing a pending tender offer and merger
proposal with Unimar Company and also challenging the propriety
of certain proxy material disclosures.
Plaintiff Thompson had been waging a proxy context, which both
parties presumed he would win, to place a slate of directors on the
board of Enstar at the annual meeting scheduled for June 21, 1984.
The tender offer was to be consummated on June 26, 1984. Because
the agreement with Unimar contained a "lock-up" agreement, which
effectively gave control of Enstar's most valuable asset to Unimar,
regardless of the outcome of the tender offer, plaintiffs alleged that
the directors had acted unfairly toward them and solely in response
to the adversary atmosphere created by the proxy contest. Defendants
contended that their actions were protected by the business judgment
rule in that they were acting in the best interest of the shareholders
and that ten of the twelve directors were outside independent directors with no self-interest in the outcome of the asset sale.
The court of chancery, per Vice-Chancellor Hartnett, denied the
applications for preliminary injunctions because of plaintiffs' inability
to meet their burden of proving that there was a reasonable probability
that they would prevail on the merits, and because they failed to show
that they would suffer irreparable harm. Furthermore, the court held
that the plaintiff had the burden of proof in overcoming the presumption of propriety afforded directors by the business judgment rule. In
this instance they failed to meet this burden.
1.

Injunction

0-

136(1), 151

Preliminary injunction is an extraordinary remedy which may be
granted only if the applicants demonstrate a reasonable probability
of ultimate success on the merits at a final hearing, if the failure to
issue an injunction will result in immediate and irreparable injury,
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and if the balance of hardships weighs in the applicant's favor.
2.

Injunction

0=C 151

The heavy burden of establishing the prerequisites for issuance
of a preliminary injunction rests on the plaintiffs and cannot be satisfied
merely by showing that a dispute exists; rather, plaintiffs must clearly
establish each of the required elements, and injunctive relief will never
be granted unless earned.
3.

Corporations

0

310(1)

In order to overcome the presumption of propriety afforded directors in their actions under the business judgment rule, plaintiffs must
demonstrate a reasonable probability that the director's acts are not
protected by the business judgment rule director's acts are not protected by the business judgment rule because they acted improperly.
4.

Corporations

C

310(2)

A fiduciary faced with two competing bids for the sale of the corporation's assets must accept the higher bid.
5.

Corporations

C--

310(1)

In determining whether the board of directors acted reasonably
in accepting a particular tender offer, as compared with higher offers
that arose later, the proper test is to measure the judgment of the
directors on the facts as they existed at the time of the original offer,
not in hindsight.
6.

Corporations

0-

310(1)

The burden is upon the plaintiffs to show that the directors acted
improperly in accepting a tender offer, and where the plaintiffs have
failed, courts may not substitute their judgment for the rational judgment of the directors.
7.

Corporations

C--

198.1(2)

Voting trusts are not illegal per se, however, if they are legally
entered into in accordance with the statutes, if the purpose is not one
the law deems illegal, if they are not wrongful, and if they are in the
best interests of the shareholders, they will be upheld.
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198.1(1)

The test of whether a lock-up provision should be upheld is whether
management acted reasonably.
9.

Corporations

C--

187

Where directors, in the issuance of proxy materials, have in the
determination of the court made a full and complete disclosure, with
complete candor, of all material information which is needed by a
shareholder to make an informed decision, plaintiff's challenge to the
adequacy of the disclosure must fail.
Richard L. Sutton, Esquire, Paul P. Welsh, Esquire, Kenneth
J. Nachbar, Esquire, and Michael Houghton, Esquire, of Morris,
Nichols, Arsht & Tunnell, Wilmington, Delaware, attorneys for plaintiff
Huffington.
Michael D. Goldman, Esquire, James F. Burnett, Esquire, Donald
J. Wolfe, Jr., Esquire, and Carol Miller, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, and Mathew Gluck, Esquire,
of Fried, Frank, Harris, Shriver & Jacobson, New York, New York,
attorneys for plaintiff Thompson.
Charles F. Richards, Jr., Esquire, Edmund N. Carpenter II,
Esquire, and Jessee A. Finkelstein, Esquire, of Richards, Layton &
Finger, Wilmington, Delaware, attorneys for defendant Enstar Corp.
Bruce M. Stargatt, Esquire, David C. McBride, Esquire, and
Josy W. Ingersoll, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, and William C. Sterling, Jr., Esquire, Kenneth
B. Forrest, Esquire, Louis J. Barash, Esquire, and Marc Wolinsky,
Esquire, of Wachtell, Lipton, Rosen & Katz, New York, New York,
attorneys for defendant Unimar.
HARTNETT,

Vice-Chancellor

This is my decision on the applications for preliminary injunctions which must be denied because the plaintiffs have not borne their
burden at this preliminary injunction stage of showing the reasonable
probability that the challenged acts of the defendants are not protected
by the business judgment rule.

I
Two lawsuits have been filed challenging certain acts of the directors of Enstar Corporation ("Enstar"), a Delaware corporation. Both
suits arise because of an ongoing proxy context being waged in con-
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nection with the annual meeting of Enstar and because of a pending
tender offer and merger proposal submitted by Unimar Company and
its associates ("Unimar") to the shareholders of Enstar.
The first suit in this Court (C.A. #7641) was brought by Thomas
C. Thompson et al on May 25, 1984. Mr. Thompson is a holder
of the second largest block of Enstar stock. The other suit (C.A. #7643)
was brought by Roy M. Huffington et al on May 31, 1984. Mr.
Huffmgton is the holder of the largest block of Enstar stock and it
is he who commenced the proxy battle seeking to elect his slate of
directors to the Board of Enstar.
The annual meeting will be held on June 21, 1984. The tender
offer will be consummated on June 26, 1984. All agree that any action
taken by this Court in response to the applications for preliminary
injunctions must occur before the annual meeting when it is expected
the Huffington group will elect a new board. Extensive and expedited
discovery was held and the matter was heard by this Court on June
18, 1984. The two suits were consolidated for purposes of argument
and discovery only.
The two days the Court has to consider over 340 pages of briefs
(not counting the appendices) and the thousands of pages of the record,
do not permit a recitation of all the facts or all the many contentions
of the parties. A brief summary of the facts and a consideration of
the essential issues will therefore have to suffice.
The plaintiffs allege a wide spectrum of complaints against the
officers and directors of Enstar Corporation. Apparently in response
to the perception that Mr. Huffington would win the proxy battle,
the directors-a short time ago-commenced somewhat frantic efforts
to sell the assets of Enstar. Indeed, now all agree that in the best interest
of the shareholders the assets should be sold. The Huffington plaintiffs desire that the sale be postponed until after the shareholders meeting
when, presumably, they will be in charge. They also object to an agreement recently entered into by the directors of Enstar on May 22, 1984
to accept a tender offer of Unimar Co. and to a voting trust agreement and by-law amendments (termed "lock-up agreements") entered
into by the directors on that date, at the request of Unimar, to help
assure that the tender offer is approved by the shareholders of Enstar.
The Thompson plaintiffs now only seek to set aside the lock-up
agreements.
The plaintiffs allege that the directors of Enstar "became so caught
up in the adversary atmosphere of a proxy contest as to subject their
corporation and its shareholders to loss by a quick and improvident
sale. "
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Some of the alleged acts of the directors of Enstar which the plaintiffs believe are egregious are:
1. The acceptance of an unfair tender offer from Unimar. Plaintiffs allege it is unfair because it is for an unfair price and because
it is structured so that those who do not tender their shares will be
subject to a later cash-out merger at a lesser price.
2.
The adoption of a voting trust agreement and by-law provision which assure Unimar's voting control of Enstar Indonesia, a partnership in which Unimar is one of several partners, regardless of
whether Unimar's tender offer is accepted by 51 % of the shareholders
of Enstar.
3.
The acceptance of the Unimar offer even though the directors believed it was inadequate.
4. The imposition of an arbitrary deadline for the receipt of
tender offers or offers to purchase all the assets of Enstar.
5.
The action of the directors in attempting to sell Enstar before
the annual meeting at which time the results of a proxy fight would
become known.
6.
The failure of the directors to keep all the potential bidders
fully informed.
7.
The manipulation of the annual meeting date to enable the
sale to Unimar before the annual meeting.
8. The adoption of certain devices termed "Doomsday Devices"
by the board to discourage sale of the corporation to other than Unimar.
9.
The self-interest of Mr. Honig, the Chief Executive officer
of Enstar in the transaction.
10. The failure of the directors to fully disclose to the shareholders
of Enstar with complete candor all of the germane facts concerning
the tender offer and proxy contest.
Defendants do not dispute that the directors have agreed to accept
the tender offer of Unimar and have agreed to the lock-up agreements
at Unimar's request. They maintain that they have only acted in the
best interests of the corporation, that all of their acts were necessary
to assure the best interests of the shareholders of Enstar, and that
therefore all of their decisions are protected by the presumption of
propriety afforded by the business judgment rule. They point out that
10 of the 12 directors of Enstar are outside independent directors with
no self-interest in the outcome of the sale or this litigation.
II
[1] These matters are before me as applications for a preliminary
injunction. A preliminary injunction is an extraordinary remedy which
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may be granted only if the applicants demonstrate a reasonable
probability of ultimate success on the merits at a final hearing, if the
failure to issue an injunction will result in immediate and irreparable
injury, and if the balance of hardships weighs in applicant's favor.
Weinberger v. United FinancialCorp., Del. Ch., 405 A.2d 134, 137 (1979);
Sandler v. Schenley Indus., Inc., Del. Ch., 70 A.2d 606, 610 (1951); Allied
Chemical &Dye Corp. v. Steel & Tube Co., Del. Oh., 122 A. 142 (1923).
[2] The heavy burden of establishing these prerequisites rests
on the plaintiffs. That burden cannot be satisfied merely by showing
that there exists a dispute and that plaintiffs or others may be injured;
rather, plaintiffs must dearly establish each of the required elements,
and injunctive relief "will never be granted unless earned". Lenaham
v. National ComputerAnalysts Corp., Del. Ch., 310 A.2d 661, 664 (1973);
Gimbel v. Signal Companies, Inc., Del. Oh., 316 A.2d 599, 603, aff'd
per curiam, Del. Supr., 316 A.2d 619 (1974).
The present record does not support the plaintiffs' claim, at least
at this stage of the suit, that there is a reasonable probability that
the plaintiffs will prevail on the merits nor have the plaintiffs met their
burden of showing that irreparable harm will result if a preliminary
injunction is not granted. The applications for preliminary injunctions,
therefore, must be denied.
III
The defendants rely most heavily upon the protection afforded
them by the business judgment rule. As the Delaware Supreme Court
recently stated in Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984).
"The business judgment rule is an acknowledgment of the
managerial prerogatives of Delaware directors under Section
141(a). It is a presumption that in making a business decision the directors of a corporation acted on an informed basis,
in good faith and in the honest belief that the action taken
was in the best interests of the company. Absent an abuse
of discretion, that judgment will be respected by the courts.
The burden is on the party challenging the decision to
establish facts rebutting the presumption."
The Court also stated:
" . ..to invoke the rule's protection directors have a duty
to inform themselves, prior to making a business decision,
of all material information reasonably available to them.
Having become so informed, they must then act with re-
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quisite care in the discharge of their duties. While the
Delaware cases use a variety of terms to describe the ap-

plicable standard of care, our analysis satisfies us that under
the business judgment rule director liability is predicated upon
concepts of gross negligence ... "
[3] The burden is therefore upon the plaintiffs to show that there
is a reasonable probability that the directors' acts are not protected
by the business judgment rule. The plaintiffs have not shown that
the 10 outside directors were in any way disqualified to act
independently and they are therefore entitled to the presumption of

propriety afforded by the rule unless it can be shown that they acted
improperly. No such showing has been made.
IV
A critical issue is the act of the directors of Enstar in accepting
the Unimar offer on May 22, 1984-a month before the annual
meeting. In view of what has occurred since then, it is not unlikely
that other bona fide offers would have surfaced (and perhaps have
now surfaced) if the opportunity to present bids had been kept open
a short time longer.
The defendants urge that the decision faced by the board on May
22, 1984 is a classic example of the type of decision which is protected
by the business judgment rule. The board, which consisted of 12
members-of whom 10 were outside directors-faced the prospect that
after an extensive search for potential buyers of Enstar for over a month,
and after contact with over 100 prospects, and after an in-depth review

by 26 seriously interested buyers, only one firm offer was before the
board on May 22, 1984. That offer was the offer of Unimar. The
board also faced the prospect that on June 21, 1984 it would likely
be voted out of office by the Huffington group and there was no
assurance that Huffington would proceed to attempt to obtain offers
for the corporation which, all agreed, should be sold in the best interests
of the shareholders of Enstar. In fact, there was at least some reason
to believe that Huffington, who had working control of Enstar Indonesia, might be content to let the corporation continue in operation
or might merely sell off some of its assets.
I find therefore that it is at least probable that the directors had
reasonable justification to believe that time was of the essence and
that if they were to fulfill their fiduciary duties to the shareholders
they had to act promptly.
The acts of May 22, 1984, however, are complicated by the fact
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that the existence of a possible new bidder became known on May
22, 1984.
[4] The plaintiffs cite Wilmington Trust Co. v. Coulter, Del. Supr.,
200 A.2d 441 (1964) and Thomas v. Kempner, Del. Ch., C.A. Nos.
4138 and 4174, Marvel, Ch. (Jan. 5, 1979), 5 Del. J. Corp. L. 131,
for the correct legal proposition that a fiduciary faced with two
competing bids for an asset must accept the higher bid.
The issue here, however, is not as clear as in the two cited cases.
There was not a competing bid as such. At most there was an indication by a group headed by Tesoro Corporation of an interest in
acquiring Enstar. Tesoro had been contacted previously by Enstar,
had indicated no interest, had then shown some interest but had not
promptly responded to the overtures by Morgan Stanley & Company,
Incorporated, who was acting on behalf of Enstar. The proposal was
also indefinite as to material terms and Tesoro indicated it would take
it another 3 to 5 days to work up a firm proposal.
The critical issues, therefore, are whether the directors of Enstar
had a reasonable basis to believe on May 22nd that the Tesoro interest
was valid and would timely materialize into a firm offer and whether
they had a reasonable basis to believe that Unimar was likely to
withdraw its offer after May 22nd-thus leaving no viable offer for
Enstar.
Regrettably, the evidence as to whether May 22nd was the last
day on which the directors could act is not as clear as I would prefer.
The evidence of the critical time limit is disputed and somewhat unclear
from the affidavits. Although two directors of Enstar admitted they
were not aware of a firm deadline, Mr. Gleacher and Mr. Stynes of
Morgan Stanley communicated to certain members of the board of
Enstar that there was a risk that Unimar would walk away if their
proposal was not accepted by May 22nd. Also, Mr. Buford, a director of Enstar, stated, "They [Unimar] wanted to conclude it [the tender
offer] by the 20th of June. That was the proposal before us [on May
22]." He further stated, "The board was told that the choice must
be made now [on May 22]." And, Mr. Bridges, one of the Enstar
directors who testified there was no firm "deadline" also stated that
he thought that the possibility of Unimar withdrawing its offer was
one of the factors to be considered on May 22nd.
It now appears that on June 12, 1984 an offer was made by
Huffmgton and others which might result in a slightly higher price
for the Enstar stock. Not all of the terms of the June 12th offer are
completely clear, however, and it is contingent upon the lock-up provisions not being in effect.
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[5] The test of whether the Enstar board acted reasonably on
May 22nd, however, is not whether something happened on June 12th
which, in hindsight, may show that the directors of Enstar should have
delayed. The judgment of the directors must be measured on the facts
as they existed on May 22, 1984. From a review of the entire (but
necessarily limited) record, I am of the opinion that the directors acted
after receiving all the material information they reasonably needed
to make an informed decision and they acted with sufficient care to
meet the mandate of Aronson v. Lewis, supra.
[6] The burden is upon the plaintiffs to show that the directors
acted improperly. This they have failed to do. While hindsight might
enable me to conclude that if the directors had waited, other offers
might materialize, and while I might, in the exercise of my judgment,
have decided on May 22nd to postpone the decision, that is not the
test. Courts cannot substitute their judgment for the rational judgment of the directors.
The plaintiffs have, therefore, not sustained their burden of showing the reasonable probability that the directors' decision to accept
the tender offer of Unimar on May 22nd was not protected by the
business judgment rule.
V
Another act of the directors of Enstar which is troublesome is
their agreeing to accede to the demand of Unimar, as a condition
of its making a tender offer, to lock-up voting control of Enstar
Indonesia. This was done by the adoption of a Voting Trust Agreement and by-law amendments which have the effect of giving voting
control to Unimar over Enstar Indonesia-a partnership in which Enstar
is a partner and in which Unimar has an interest through other parties.
It is undisputed that Enstar Indonesia is the single most valuable asset
of Enstar.
Although the agreement with Unimar permits Enstar to receive
and accept other tender offers, the lock-up provisions remain in effect
regardless of whether Unimar is the eventual successful bidder for the
shares of Enstar. Thus Unimar has already received what it craves
the most-voting control over the Indonesian partnership.
Plaintiffs correctly point out that the lock-up provisions are likely
to chill the offers of certain other possible makers of tender offers.
They also assert that the granting of the lock-up provisions are a waste
of corporate assets, a breach of fiduciary duty, and illegal under
Delaware law.
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Obviously the existence of the lock-up provisions act to chill offers
from at least some other potential bidders. In fact, the somewhat imprecise offer made on June 12, 1984 by Huffington and others at a
slightly higher price is contingent upon the lock-up provisions being
set aside.
Lock-up agreements have been justifiably criticized. They often
prevent open bidding for assets which, of course, is usually in the best
interests of the shareholders. They also often infringe on the voting
rights of shareholders. They therefore must b& given careful scrutiny
by a court to see if under all the facts and circumstances existing in
a particular case they are fair to the shareholders.
[7] Voting trusts are not illegal per se, however, and if they
are legally entered into in accordance with the statutes, if the purpose
is not one the law deems illegal, if they are not wrongful, and if they

are in the best interests of the shareholders, they will be upheld. Perry
v. Missouri-Kansas Pipe Line Co., Del. Oh., 191 A. 823 (1937); Adams
v. Clearance Corporation, Del. Supr., 121 A.2d 302 (1956).
[8] The test of whether a lock-up provision should be upheld
is whether management acted reasonably. See: Note, Lock-up OptionsToward a State Law Standard, 96 Harvard Law Review 1068, 1082 (1983).
While it is a close call, I find from all the facts and circumstances,
that the plaintiffs have not sustained their burden of showing a
reasonable probability that the approval of the lock-up agreements is
not fair to the shareholders or that the directors acted unreasonably
in adopting them.
I find that it appears from the record before me that the directors
acted reasonably when faced with the unusual factual situation present
here. They had only one bona fide offer on May 22, 1984 after they
had made sufficiently adequate efforts to seek other offers. The only
offer was contingent upon the adoption of the lock-up provisions. The
directors were also faced with the June 21st annual meeting deadline
and the prospect that after that date the value of the stock might plummet. The offer was also in the price range which had been suggested
by the directors' investment advisors. Indeed, the price was likely to
be much greater than would be the values received if the corporation
was liquidated. The price offered-S18 per share-represented a
substantial premium over the historical market value which has been
in the $12-$14 range. (The tender offer price has now been raised
to $20 per share.)
While reasonable men may differ as to whether the offer was the
best which might ever materialize, the plaintiffs have not met their
burden of showing that it was unreasonable for the directors to conclude
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that, in their judgment, the offer of Unimar was the best which could
be obtained under the circumstances and that it was possible it might
be soon withdrawn, thus leaving the shareholders of Enstar to face
the prospect of liquidation for a much lesser price and at some time
in the distant future. The adoption of the lock-up provisions was a
necessary prerequisite to Unimar making its tender offer and therefore

it is probable that it was reasonable for the directors to accede to
Unimar's demand under the unusual circumstances present. Needless
to say, if the subsequent offers had been made sooner a different result
might be reached.
The plaintiffs have therefore not borne their burden of showing
the reasonable probability that the lock-up provisions should be set aside.
The plaintiffs also asserts that the lock-up provisions were granted
for an inadequate consideration and were therefore wasteful. On the
present record I cannot conclude that the plaintiffs have shown the
reasonable probability that the provisions were wasteful. Cf. Michelson
v. Duncan, Del. Supr., 407 A.2d 211 (1979).
VI
[9] Plaintiffs, as might be expected, also challenge the disclosures
made by the defendants in the proxy materials. While some of the
disclosures could have been better, I find from a review of all the
materials (especially the Supplement to the Proxy Statement mailed
on June 13) that there has been no violation of the requirement of
a full and complete disclosure, with complete candor, of all the material
information which is needed by a shareholder of Enstar to make an
informed decision. Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d
278 (1978).
VII
The numerous other allegations and charges of the plaintiffs remain
unproven. The plaintiffs have failed to sustain their burden of showing their reasonable probability of success on the merits as to any of
their other allegations of claims.
The applications for preliminary injunctive relief therefore must
be denied. IT IS SO ORDERED.
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WECHSLER v. ABRAMOWITZ
Nos. 6861 & 6862
Court of Chancery of the State of Delaware, New Castle
August 30, 1984
Plaintiffs Wechsler et al. brought a class action challenging a tender
offer made by defendants for the stock of Berkeley Bio-Medical, Inc.
Based on discovery, plaintiffs moved to file a second amended complaint. This motion was granted when the court could find no evidence
presented by the defendant to prove prejudice. Defendants' subsequent
motion for summary judgment was denied. In discussing the defenses
raised by defendants, that of laches and acquiescence, the court of
chancery, per Vice-Chancellor Hartnett, found that: (1) defendants
did not fulfill their burden of proving the essential elements of laches;
and (2) plaintiffs did not have the requisite knowledge to acquiesce.
1.

Pleadings

233

C--

The rule governing a motion to amend allows for leave to be
freely given when justice so requires. Delaware courts traditionally
are liberal with regards to amendment and serious prejudice must be
shown before a motion will be denied. DEL. CH. CT. R. 15(a).
2.

Equity

0=, 67

Laches is an equitable defense, relating to delay after the act is
done. It is based on the theory that a person with knowledge of an
impending transaction should not be permitted to sit by while positions are detrimentally changed.
3.

Equity

0-

67

There are three elements to the defense of laches: (1) full knowledge
of the facts; (2) unreasonable delay in the assertion of an available
remedy; and (3) intervening prejudice to another.
4.

Estoppel

0

90(1)

Acquiescence is based upon the rule that equity will not allow
a complainant to stultify himself by complaining about acts in which
he participated in or approved of by sharing in the benefits.
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0=C 426(12)

When a stockholder had all pertinent facts relating to an act and
concurs in such facts, he is deemed to have acquiesced and cannot
complain.
6.

Judgment

C:

186

It is the function of the court to determine whether the evidence
reflects a genuine issue of fact and not to weigh the evidence for persuasiveness when the issue is summary judgment. DEL. CH. CT. R.
56(c).
7.

Equity

0= 84

Summary judgment is not granted on the defense of laches;
however, it is a factual consideration.
8.

Judgment

0-

185.2(4)

Plaintiffs faced with a motion for summary judgment have a duty
to submit affidavits showing the reason for the delay. Unsubstantiated
allegations in briefs and at oral arguments Unsubstantiated allegations
Joseph A. Rosenthal, Esquire, and Kevin Gross, Esquire, of
Morris and Rosenthal, Wilmington, Delaware, and Stephen T. Rodd,
Esquire, of Abbey and Ellis, New York, New York, and Bruce E.
Gerstein, Esquire, of Garwin, Bronzaft and Gerstein, New York, New
York, for plaintiffs.
Martin P. Tully, Esquire, and Lawrence A. Hamermesh, Esquire,
of Morris, Nichols, Arsht and Tunnell, Wilmington, Delaware, for
defendants.
HARTNETT,

Vice-Chancellor

This consolidated action challenges a tender offer made on March
24, 1982 by Berkeley Bio-Medical , Inc. ("Berkeley") for its own shares
and further challenges a reverse stock split effected on June 29, 1982
whereby defendants Marc Abramowitz, Paul Abramowitz and Joyce
Abramowitz became the sole stockholders of Berkeley. The plaintiffs,
Harry Wechsler and Fred Greenwald brought this purported class action
and seek to represent a class consisting of all stockholders of Berkeley
as of the date of the tender offer other than the individual defendants.
Both suits were filed on June 30, 1982, the day after the reverse stock
split was effected.
Substantial discovery has taken place and, based on that discovery,
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the plaintiffs have moved to file a second amended complaint and the
defendants have moved for summary judgment. Plaintiffs' motion to
amend must be granted and defendants' motion for summary judgment must be denied.
I
[1] First to be addressed is plaintiffs' motion for leave to file
a second amended complaint because a decision on that motion will
necessarily affect the defendants' motion for summary judgment. The
applicable rule governing a motion to amend, Chancery Court Rule
15(a), provides that in deciding whether to allow an amendment to
a complaint, "leave shall be freely given when justice so requires."
Liberality of amendment is a tradition in the courts of this state and
serious prejudice must be shown before a motion to amend will be
denied. Bowl-Mor Co. v. Brunswick Corp., Del. Oh., 297 A.2d 61, app.
dismissed, Del. Supr., 297 A.2d 67 (1972). The defendants have not
demonstrated that any prejudice will result from the amendment to
the complaint. Indeed, they did not even claim any prejudice in their
briefs or at oral argument. The motion to amend, therefore, is granted.
II
[2, 3] Of slightly more substance is the defendants' motion for
summary judgment which is based upon two defenses: laches and acquiescence. Both defenses spring from the traditional equitable rule
that he who seeks equity must do equity and, while the two doctrines
are cognate, they are not the same. Frank v. Wilson & Co., Del. Oh.,
9 A.2d 82 (1939). The defense of acquiescence relates to tacit approval
during the performance of an act while the defense of laches relates
to delay after the act is done. See Bay Newfoundland Co. v. Wilson &
Co., Del. Oh., 4 A.2d 668 (1939).
More specifically, laches is an equitable defense based on the theory
that a person with knowledge of an impending transaction should not
be permitted to sit by quietly while positions are detrimentally changed. Elster v. American Airlines, Del. Oh., 128 A.2d 801 (1957); Skouras
v. Admiralty Enterprises Inc., Del. Oh., 386 A.2d 674 (1978). In the
context of corporate stockholders' suits, three elements must be pre-

sent before laches will occur. There must be (1) full knowledge of the
facts, (2) unreasonable delay in the assertion of an available remedy,
and (3) intervening prejudice to another. 13 FLETCHER, Corpora-

tions § 5875 (Perm. Ed. 1980). Mere delay alone will not give rise
to the equitable defense of laches.
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[4, 5] Acquiescence, also an equitable defense, is based upon
the rule that equity will not permit a complainant to stultify himself
by complaining against acts in which he participated or in which he
has demonstrated his approval by sharing in the benefits-even though
the suit might otherwise be meritorious. Trounstine v. Remington Rand,
Inc., Del. Ch., 194 A. 95, 99 (1937). The doctrine has been applied
in various situations but in corporate suits it is generally held that
a stockholder who, with knowledge of all the pertinent facts, has concurred in acts of the directors or majority stockholders cannot afterwards attack such acts. 13 FLETCHER, Corporations § 5875 (Perm.
Ed. 1980); Elster v. American Airlines, Del. Ch., 100 A.2d 219 (1953).
Acquiescence is no defense, however, where the stockholder does not
have full knowledge of the facts. 13 FLETCHER, Corporations § 5875
(Perm. Ed. 1980).
III
Although the plaintiffs, at oral argument, spent most of their time
referring to matters which are not in the record, I will only set forth
the pertinent facts which are in the record.
On January 27, 1982, Berkeley issued a press release stating that
management would recommend to the Board of Directors the following month that Berkeley make an offer to purchase all of its publicly
owned shares. Pursuant to these stated intentions, at the Board meeting
on February 19, 1982, management proposed that Berkeley make a
tender offer for its outstanding shares and effect a "going private"
transaction. The Board then appointed a Special Committee, composed of those directors who were not officers of Berkeley, to evaluate
the fairness of the transactions. The Special Committee selected Janney Montgomery Scott, Inc. and independent counsel to assist in its
deliberations.
On March 16, 1982, Berkeley publicly announced that the Special
Committee had approved a tender offer to its stockholders at $14.25
per share for all 262,766 publicly held shares subject to a minimum
tender offer of 131,289 shares (a majority of shares held by persons
other than members of the Abramowitz family). Furthermore, if the
minimum number of shares was tendered, the company stated that
it intended to follow the tender offer with a going private transaction
at the same price.
On March 24, 1982, Berkeley commenced its tender offer by mailing an Offer to Purchase to its public stockholders. The Offer stated
that it was conditioned upon a majority tender and that if the tender
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offer was consummated, Berkeley would acquire the remaining shares
pursuant to a going private transaction. The Offer to Purchase also
stated that in the event that a reverse stock split was effected after
a consummated tender offer, Berkeley's charter would be amended
to afford appraisal rights to dissenting stockholders. And, perhaps most
significantly for the purpose of this motion, the Offer provided that
Berkeley could elect not to accept any tendered shares if any action
or proceeding were filed before any court challenging the acquisition
of shares pursuant to the offer or any subsequent going private
transaction.
On April 16, 1982, Berkeley announced that it had received tenders
for approximately 170,000 shares. The tender offer was completed on
April 26, 1982.
Following the successful completion of the tender offer, Berkeley
gave notice to its shareholders on June 9, 1982, that it would hold
a special shareholders meeting on June 29, 1982, for the purpose of
amending Berkeley's Certificate of Incorporation. One of the purposes,
as Berkeley had forewarned, was to effect a reverse stock split which
would cash out the remaining public shares at $14.25 per share. Also,
an amendment was to be proposed that would provide appraisal rights
for stockholders who believed that $14.25 did not represent fair value.
It was clear, however, that the Abramowitz family had sufficient votes
to approve the amendments. Consequently, the amendments were
approved and became effective at the meeting on June 29, 1982. The
plaintiffs commenced these actions the next day.
Both plaintiffs in this case purchased Berkeley stock in February
of 1982 after the press release concerning management's proposal to
take Berkeley private. Plaintiff Greenwald purchased 100 shares while
plaintiff Wechsler increased his investment by 1,000 shares for a total
of 12,840 shares-or nearly 5% of Berkeley's publicly held shares.
While the record is unclear as to the reasons for the delay, defendants have established from the depositions that plaintiffs delayed filing
suit until after the tender offer was completed although they knew
of the facts and made a decision to sue long before its completion.
The defendants find it most annoying that neither plaintiff made
any effort to communicate with management or with members of the
Special Committee concerning their decision to sue Berkeley and its
directors, even though both reviewed the terms of the Offer to Purchase,
which included the section permitting Berkeley to terminate the transactions if any suit was threatened. Of further significance, say the
defendants, is the fact that Greenwald testified that he should have
altered his fellow shareholders prior to the completion of the tender
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offer that he concluded there were on-disclosures in the Offer to
Purchase; that he acknowledged he was familiar with the phenomenon
that when material litigation is commenced against an issuer that issuer
discloses the allegations in public reports; and that when asked at his
deposition why he did not file a suit to stop the second transaction
from taking place, he replied that he left the decision up to his attorney.
In regard to Wechsler, the defendants further observe that he remained
silent on his plan to sue despite a prior pattern of calling Irving
Abramowitz and later Marc Abramowitz concerning his investment
in Berkeley.
IV
[6] The defendants contend that the above facts warrant
summary judgment in their favor. The function of the Court in passing on a motion for summary judgment is not to weigh the evidence

and to accept that which seems to be more persuasive; it is rather
to determine whether the evidence indicates that there is no genuine
issue as to any material fact and, when that is so, to grant summary

judgment. Chancery Court Rule 56(c); Continental Oil Co. v. Pauley
Petroleum, Inc., Del. Supr., 251 A.2d 824 (1969). Furthermore, all
material facts vital to the movant's theory must be in the record; the
Court will not substitute assumptions for missing facts. Gamble v. Penn
Valley Crude Oil, Del. Ch., 104 A.2d 257, 263 (1954); Gottlieb v. McKee,
Del. Ch., 107 A.2d 240 (1954).
[7] Ordinarily, summary judgment is not granted on the defense
of laches. See, e.g. Hutchinson v. Fish Engineering Corporation, Del. Ch.,
189 A.2d 664 (1963); H. & S. Manufacturing Co. v. Benjamin F. Rich
Co., Del. Ch., 164 A.2d 447 (1960); Elster v. American Airlines, Del.
Ch., 128 A.2d 801 (1957); Bush v. Hillman Land Co., Del. Ch., 2 A.2d
133 (1938). In H. & S. Manufacturing Co., Vice Chancellor Marvel
concluded that "The factual background of laches usually must be
examined at trial in order for there to be a clear determination of
its applicability.

.

.

"

. Id. at 449.

The defendants have established that plaintiffs, with knowledge
of the proposed tender offer, delayed bringing their suits until after
the tender offer was complete. The burden therefore probably shifted
to the plaintiffs to show a reason for the delay. Despite the plaintiffs'
factual assertions at oral argument, there is nothing in the record
however-either in the depositions or in any affidavits-which would
show any reason why the plaintiffs delayed filing suit. In short, the
plaintiffs have not refuted the factual record established by the defen-
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dants that the plaintiffs deliberately delayed bringing their suits until
after the tender offer was consummated. Chancery Court Rule 56 states:
When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not
rest upon the mere allegations or denials or his pleading,
but his response, by affidavits or as otherwise provided in
this rule, must set forth specific facts for trial. If he does
not so respond, summary judgment, if appropriate, shall be
entered against him.
[8] Plaintiffs, faced with the motion for summary judgment of the
defendants, therefore had the duty to submit affidavits showing the
reason for the delay and not to just make unsubstantiated allegations
in their briefs and at oral argument. Tanzer v. ICI, Del. Ch., 402
A.2d 382 (1979). The defendants, therefore, have met their burden
of showing delay which has not been explained by the plaintiffs.
Fortunately for the plaintiffs, however, the defendants have not
borne their burden of showing the existence of the second essential
element of laches because they have not shown that they suffered any
prejudice by the delay.
At most, the defendants had a right to not accept tendered shares
if a suit was commenced. They have not even claimed-much less
shown-that they would have discontinued the two-step transaction
had they been warned of a possible lawsuit. The defendants therefore
have not borne their burden of showing the existence of an essential
element of laches-the existence of intervening prejudice to the
defendants.
As to the acquiescence argument, I conclude, for the purposes
of the motion, that Wechsler did not acquiesce in the challenged transaction by tendering his shares. The second amended complaint alleges
that the tender offer circular and proxy statements were materially
false and misleading. In light of this, it is apparent that the plaintiffs
cannot be barred at this stage of the proceedings by the doctrine of
acquiescence because, according to the amended complaint, they did
not have knowledge of the correct and complete facts surrounding the
tender offer. As mentioned, knowledge of all the facts is an essential
element of acquiescence. 13 FLETCHER, Corporations § 5875 (Perm.
Ed. 1980). Compare, Elster v. American Airlines, Del. Ch., 100 A.2d
219 (1953), where a stockholder was found to have no standing to
sue because she voted her shares in favor of an option plan where
there was no averment in the complaint of any failure to make full
disclosure.
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Plaintiffs' motion to file a second amended complaint is granted.
Defendants' motion for summary judgment is denied. IT IS SO
ORDERED.

WINCORP REALTY INVESTMENTS, INC.
v. GOODTAB, INC.
No. 7695
Court of Chancery of the State of Delaware, New Castle

August 15, 1984
Plaintiff Wincorp Realty Investments, Inc., a Delaware corporation, sought a declaratory judgment against defendant Goodtab, Inc.,
also a Delaware corporation, and certain of defendant's directors alleging that plaintiff's proposed merger with two California corporations
required only a simple majority vote of its shareholders. Goodtab had
previously filed an action in California to prevent the merger on the
ground that its legal effect was to liquidate or dissolve Wincorp, with
such action requiring a seventy percent supermajority vote by the
shareholders. Goodtab moved to dismiss or stay the present action
in favor of its prior California suit.
The court of chancery,'per Vice-Chancellor Walsh, granted defendant's motion for a stay based on forum non conveniens. The court's
decision was based on the fact that Wincorp's principal place of business
and main assets were in Delaware.
1.

Action

0-

69(1)

Decision as to motion to dismiss or stay an action based on forum
non conveniens is by discretion of the court. Factors considered include:
(1) the pendency of a prior filed action; (2) commonality of issues
and parties; (3) applicability of Delaware law; (4) ease of access of
proof; and (5) availability of compulsory process for the securing of
witnesses.
2.

Action

C-- 69(2)

In general, a previously filed action is entitled to presumptive
priority over a later filed action.
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R. Franklin Balotti, Esquire, Jesse A. Finkelstein, Esquire,
Gregory V. Varallo, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for plaintiff.
Martin P. Tully, Esquire, Thomas R. Hunt, Jr., Esquire, Peter
W. Laberee, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendants.
WALSH,

Vice-Chancellor

Plaintiff, Wincorp Realty Investments, Inc. ("Wincorp") has filed
this action seeking a declaratory judgment that its proposed "merger"
with two corporate suitors in California requires approval, under its
by-laws, by a simple majority of its shareholders. A special meeting
of Wincorp's shareholders has been set for September 12, 1984, to
act on the proposal and Wincorp seeks a speedy determination of the
approval requirement so that the meeting may go forward as noticed.
The corporate defendant, Goodtab, Inc. ("Goodtab"), also a Delaware
corporation and a minority shareholder in Wincorp, has moved to
dismiss, or alternatively, to stay this action in favor of a suit it had
earlier filed in the Superior Court in Los Angeles, California (the
"California action"). Goodtab contends that its California action against
Wincorp and its merger partners, is premised upon the assertion that
a seventy percent approval vote is required to effect the "merger"
because the proposed transaction is, in legal effect, a liquidation or
dissolution.
The parties are no strangers to this Court. In October, 1983,
Wincorp sought a preliminary injunction to prevent Goodtab from
consummating a stock purchase option under which it secured the right
to vote a block of 54,000 shares at a forthcoming annual election of
directors of Wincorp. Chancellor Brown declined to enjoin the exercise of the option agreement because the proposed "vote buying" was
deemed not illegal per se and because he was not persuaded that there
was a threat of immediate irreparable injury. Wincorp Realty Inrestments,
Inc. v. Goodtab, Inc., Del. Ch., C.A. No. 7314, October 13, 1983,
(Brown, C.). In the subsequent election of directors, Goodtab succeeded
in electing its president, Robert N. Goodman, to Wincorp's nine
member board. Since that time Goodman has apparently attempted
to influence Wincorp's merger plans and was the only director to vote
against the proposed Zelman/Copley merger.' He is also a plaintiff
in the California action and a defendant here.
1. That transaction is reflected in a Memorandum of Understanding dated
June 1, 1984, between Zelman Development Co. and Copley Real Estate Advisor's,
Inc., as joint purchasers and Wincorp. Under the agreement the shareholders of
Wincorp would be cashed out at $48.50 per share with all shares being transferred
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Predictably, the parties take opposing views concerning the scope
and pace of the California litigation. Wincorp contends that the
California suit was filed as a harassing action even before the merger
agreement was formalized. Wincorp's California counsel claims that
although Goodtab supplemented its original complaint to seek a
preliminary injunction, which will be heard on August 16, 1984, a
final determination on the merits of the by-law controversy will not
be forthcoming for twelve to eighteen months. He asserts that Goodtab's first filing represents an effort to secure a "contrary interpretation" of Delaware corporate law by a California Court.
Goodtab's California counsel chronicles the California proceeding
differently. His affidavit recites that the California action was filed
on June 21, 1984, seeking an injunction to bar consummation of the
Memorandum of Understanding reached between Wincorp and
Zelman/Copley unless and until Wincorp obtained seventy percent
shareholder approval. He further alleges that he attempted to take
depositions of the principals of the merger through Wincorp's California
counsel on July 18, 1984, but was requested to postpone such discovery
until the end of August. When, however, the Wincorp Board of Directors met on July 25, 1984, to set a shareholder meeting date, he promptly accelerated the depositions to August 13 and 14 and a date
for a hearing on the preliminary injunction is now set for August 16,
1984. He claims that all documents relevant to this transaction are
located in California as are most of the potential trial witnesses.
[1] The parties agree that a motion to dismiss or stay on the
basis offorum non conveniens is addressed to the discretion of the Court.
The factors which guide that discretion were defined in McWane Cast
Iron P. Corp. v. McDowell- Wellman, E. Co., Del. Supr., 263 A.2d 281
(1970). Essentially, those considerations involve: (1) the pendency of
a prior filed action, (2) commonality of issues and parties, (3)
applicability of Delaware law, (4) ease of access of proof, and (5)
availability of compulsory process for the securing of witnesses. The
burden of persuasion upon the moving party is less when a stay rather
than a dismissal is sought. Life Assur. Co. of Pa. v. Associated Invest.
Int. Corp., Del. Ch., 312 A.2d 337 (1973). Underlying the application
of these standards is the general consideration that duplicitous litigation is wasteful of the resources of the litigants and courts should not

to a new corporation, "Newco," formed by Zelman and Copley. Wincorp's shares
would then be delisted on the American Stock Exchange and certain of its employment contracts terminated.
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encourage such competition. General Foods Corporationv. Cyro-faid, Inc.,
Del. Supr., 198 A.2d 681 (1964).
[2] While Wincorp questions the pace of activity in the California
action there is little doubt that it is entitled to the presumptive priority which attends a first-filed action. The California action was filed
promptly after the execution of the Memorandum of Understanding
and, once the Wincorp Board of Directors had evidenced acceptance
of its terms and made plans for shareholder approval, Goodtab expedited its effort to secure a determination of the by-law provision
in the pending action. The deposition schedule now on track should
provide the necessary factual basis for an informed presentation at
the hearing scheduled for August 16.
From the standpoint of convenience, California is dearly the more
accessible of the two forums. To begin with, Wincorp's assets are comprised of real estate ventures located in that State and its principal
place of business is in Los Angeles. Its officers, management personnel
and all its records are located there. Similarly, Zelman and Copley
each have offices in Los Angeles and with the exception of Joseph
O'Conner, Copley's president, who resides on the East Coast, all the
"negotiators" on both sides of the Zelman/Copley transaction appear
to be residents of California. I do not view the residences of Goodtab's principals as particularly significant in view of the fact that, as
plaintiffs in the California action, they have apparently submitted
themselves to the jurisdiction of that Court. There is some question
whether Charles Tabachnick and Chartwood Developments, Ltd. (a
Canadian corporation) are subject to this Court's jurisdiction but their
presence is probably not essential to a determination of the by-law
dispute.
The most troublesome aspect of the forum non conveniens question
is whether the issue of law posed in both actions, i.e., the percentage
of shareholder approval, is so intertwined in Delaware corporate law
as to dispose this Court to rule upon it, notwithstanding the earlier
filed action. Wincorp argues that the California action involves the
internal governance of a Delaware corporation and this Court should
invoke its traditional role in the quick adjudication of such disputes.
Goodtab contends that a California court is equally capable of determining questions of Delaware law.
To say that the dispute over the measure of approval for the
proposed merger involves the internal governance of a Delaware corporation is something of an overstatement. Only indirectly does the
approval question involve the relationship between the shareholders
and the corporation or between groups of shareholders. This is no
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dispute over the selection or election of directors which requires resolution under Delaware law in order for the corporation to function. Cf.
Moore v. C.H.M. Enterprises, Inc., Del. Ch., C.A. No. 7294, Nov. 9,
1983 (Hartnett, V.C.); Kirkland v. International Community Corp., el al.,
Del. Ch., C. A. No. 7577, May 29, 1984, (Berger, V.C.). The application of the by-law provision will turn on whether the proposed
transaction is in the nature of a liquidation or simply a form of cash
out merger. Admittedly, this presents a question of Delaware law. But
there appears to be a substantial body of reported precedent available.
Any ruling will depend upon the facts and circumstances of each case.
As previously noted, in view of the discovery already scheduled in
advance of the August 16, hearing in California, it is likely that the
pertinent facts will be before that Court at an early date. Indeed, that
Court on August 10, rebuffed Wincorp's effort to dismiss the California
action in favor of this action.
On balance, I conclude that Goodtab has satisfied its burden of
persuasion that the earlier filed action is entitled to deference. But
because of the demonstrated need for a speedy determination of the
approval question, the matter should not be terminated through
dismissal. Wincorp's concern that its special meeting of shareholders
should not be held under a cloud of uncertainty is a legitimate one.
It is hoped that the California court will, incident to its action on Goodtab's motion for a preliminary injunction, determine the shareholder
approval standard. But should that not occur and unusual delay ensue,
the duty of comity would be deemed to have been satisfied and this
Court should not hesitate to render a speedy decision on the merits
of the by-law dispute. In such event this Court would expect to consider,
as jointly filed, all discovery developed in the California action. To
that end, a stay of limited duration, and subject to the condition of
progress in the competing forum, would appear appropriate. Life Assur.
Co. of Pa., supra.; Western Saving Fund Society of Phil. v. A. V. C. Corp.,
Del. Super., 305 A.2d 632 (1973). Moreover, a stay would also better
accommodate Wincorp's second cause of action which seeks to enjoin
Goodtab's claimed interference with the proposed merger by
disseminating allegedly false and misleading information concerning
the terms of the proposed merger. That claim may remain viable
regardless of the outcome of the California proceeding but it does not
have the same urgency as the by-law question.
In summary, I conclude that a stay should issue on the basis of
Goodtab's claim of forum non conveniens subject to: (a) the right of
Wincorp to seek a dissolution of the stay if there is inordinate delay
in the California proceedings and (b) the understanding that all
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discovery filed in the California action shall be deemed to have been
cross filed in this proceeding if it becomes necessary for this Court
to resolve the by-law dispute.
IT IS SO ORDERED.

ZLOTNICK v. NEWELL COS.
No. 7246
Court of Chancery of the State of Delaware, New Castle
July 30, 1984
Plaintiff, a shareholder of Mirro Corporation (Mirro), sought
rescission of a merger between Mirro and the defendant Newell Corporation (Newell). Plaintiff alleged that Newell planned a "going
private" merger with Mirro, contrary to its fiduciary duty as controlling shareholder of Mirro. Newell moved to dismiss the complaint via
Chancery Rule 12(b)(6) for failure to state a claim upon which relief
could be granted. The only facts of record were contained in the complaint. The court of chancery, per Vice-Chancellor Walsh, held that:
(1) since the only facts of record were those set forth in the complaint,
those facts control the disposition of the motion to dismiss; (2) a complaint should not be dismissed unless it is dearly deficient under the
facts presented; (3) if there is a fiduciary duty resulting from control
ownership, then from this status flows an obligation to demonstrate
the fairness of any proposed merger transaction; and (4) because there
were no facts supporting a conclusion of breach of fiduciary duty,
Newell's motion to dismiss was granted.
1.

Pleading

0-

34(1)

If the only facts of record are those set forth in the complaint,
they control the disposition of the motion to dismiss.
2.

Pleading

C

34(1)

The factual allegations in the complaint must be accepted as true
and the plaintiff is entitled to the benefit of any inference to be drawn
therefrom.
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354(12)

A complaint should not be dismissed unless it is clearly deficient
under any set of facts which could be present in support of its
allegations.
4.

Pretrial Procedure

<--

689

A party is not bound by conclusions of law or fact where there
are no allegations of specific facts to support such conclusions.
5.

Corporations

C

584

If there is a fiduciary obligation resulting from control ownership, then from this status flows an obligation to demonstrate the fairness
of any proposed merger transaction.
6.

Corporations

C

190

Controlling stock ownership may exist even in the absence of a
numerical majority; but in such event, there must be domination by
a minority shareholder through actual exercise of direction over corporate conduct.
7.

Corporations

<-

182(3)

The mere potential for minority control does not warrant an inference that such control wa used to the detriment of other shareholders.
8.

Pretrial Procedure

0

681

Plaintiff is entitled to the benefit of all reasonable inferences, but
a cause of action exists only if specific facts are alleged in the complaint to support the conclusion upon which relief is claimed.
9.

Pretrial Procedure

C= 687, 689

The conclusory allegation of fiduciary duty must be supported
by facts from which the duty arises.
10.

Pleading

0

8(1)

If the complaint does not allege sufficient facts upon which to
formulate a conclusion of breach of fiduciary duty, then a motion to
dismiss must be granted.
Thomas G. Hughes, Esquire, of O'Donnell & Hughes, Wil-
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mington, Delaware, and Carole A. Broderick, Esquire, of Greenfield & Chimicles, Bala Cynwyd, Pennsylvania, for plaintiff.
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant.
WALSH, Vice-Chancellor
In this class action suit, plaintiff, a shareholder of Mirro Corporation (Mirro) seeks rescission of a merger between Mirro and the
defendant Newell Corporation, Inc. (Newell), a Delaware corporation.
Plaintiff alleges that Newell structured a "going private" merger under
which Newell would acquire all outstanding shares of Mirro. It is
asserted that Newell acted contrary to its fiduciary duty as controlling
shareholder to the detriment of Mirro's other shareholders. Newell
has moved to dismiss the Complaint, pursuant to Chancery Rule
12(b)(6), on the ground that the Complaint fails to state a claim upon
which relief may be granted. Specifically, Newell contends that the
allegations of the Complaint do not support plaintiff's assertion that
Newell occupied a fiduciary role with respect to other shareholders.
[1-4] Since the only facts of record are those set forth in the
Complaint, they contrQl the disposition of the motion to dismiss. Those
factual allegations must be accepted as true and plaintiff is entitled
to the benefit of any inference to be drawn therefrom. De. State Troopers
Lodge, Etc. v. O'Rourke, Del. Ch., 403 A.2d 1109 (1979). A Complaint
should not be dismissed unless it is clearly deficient under any set
of facts which could be presented in support of its allegations. Fish
Engineering Corporation v. Hutchinson, Del. Supr., 162 A.2d 722 (1960).
While Newell accepts this statement of its procedural burden, it notes,
correctly, that it is not bound by conclusions of law or fact where
there are no allegations of specific facts to support such conclusions.
Weinberger v. UOP, Inc., Del. Ch., 409 A.2d 12.62; revd. other grounds,
Del. Supr., 457 A.2d 701 (1983).
The Complaint alleges that Newell acquired a block of 775,651
shares of Mirro from an investment advisory firm in January, 1983.
The shares were purchased at book value ($18.46 per share) and
represented 33 % of Mirro's outstanding common shares. Three months
later Newell and Mirro announced that they had reached agreement
in principle, subject to the approval of Mirro's other shareholders,
to merge the two companies through the purchase by Newell of the
remaining 67% of Mirro's outstanding shares. Under the proposed
merger transaction other holders of Mirro common would receive for
each share of Mirro $18.00 face amount of Newell's 8 3/4% twentyyear convertible subordinate debentures, carrying a conversion price
of $22.50 per Newell share. In June, 1983, the details of the proposed
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transaction were set forth in a combined proxy statement and
prospective distributed to Mirro shareholders. There is no allegation

that the disclosures made to Mirro stockholders were deceptive or
misleading.
Plaintiff contends that it is sufficient merely to allege a fiduciary
duty on the part of Newell in order to survive a motion to dismiss.
Although unnecessary in his view at this juncture, plaintiff also asserts
that there is a factual basis in the Complaint to support the claim
of fiduciary relationship. First, plaintiff points to Newell's one-third
ownership of Mirro's outstanding common stock, which, in itself, is
viewed as "control." Secondly, plaintiff contends that an inference
to be drawn from the amount which Newell paid to acquire its interest
in Mirro, approximately $2.5 million over market value, (even though
it reflected book value) is that it paid a control premium.
In response, Newell argues that 33% stock ownership, standing
alone, does not constitute control and the amount paid for the stock
is irrelevant to the question of whether such stock ownership was used
to the detriment of other shareholders.
[5] The significance of control ownership to the efficacy of plaintiff's claim is obvious because of the concomitant fiduciary obligation
which such status imparts with respect to the interests of other
shareholders. From this status flows an obligation to demonstrate the
fairness of any proposed merger transaction. Weinberger v. UOP, Inc.,
Del. Supr., 457 A.2d 701 (1983); Lynch v. Vickers Energy Corp., Del.
Supr., 383 A.2d 278 (1977). The issue then is whether the Complaint,
fairly read, alleges control on the part of Newell.
[6-7] Controlling stock ownership may exist even in the absence
of a numerical majority but in such event there must be domination
by a minority shareholder through actual exercise of direction over
corporate conduct. Kaplan v. Centex Corporation, Del. Ch., 284 A.2d
119 (1971); Liboff v. Allen, Del. Ch., C.A. No. 2669, Brown, V.C.
(Jan. 14, 1975). Liboff is particularly instructive in this regard since
its facts parallel the present case. It was there alleged that a merger
effort was tainted by the participation of a minority shareholder owning
28.5% of the stock of the target company. There was no evidence
that the minority shareholder had used its substantial holding to
influence corporate policy and the single overlapping director had avoided participation in the merger discussions. The Court rejected the
contention that the "lurking threat emanating from substantial stock
ownership" influenced the merger decision. Although the ruling in
Liboff was made in the context of summary judgment after extensive
discovery, the principle announced there finds ready application: the
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mere potential for minority control does not warrant an inference that
such control was used to the detriment of other shareholders.
[8-9] While plaintiff is entitled to the benefit of all reasonable
inferences, a cause of action exists only if specific facts are alleged
in the Complaint to support the conclusion upon which relief is claimed.
Bergstein v. Texas.Intern, Co., Del. Oh., 453 A.2d 467 (1982). The conclusory allegation of fiduciary duty must be supported by facts from
which the duty arises. As noted, the mere fact of 33% stock ownership, standing alone, means little. There are no facts alleging the
manner in which such ownership was exercised in relation to the merger
transaction. Nor is the price paid by Newell (if assumed to represent
a premium) for acquisition of its stock suggestive of control. Whatever
may have been Newell's motivation for the payment of a premium,
until such time as block ownership is exercised to gain some advantage for it, or to work some detriment to other shareholders, it represents
merely the potential for control. There is no suggestion that Newell's
predecessor in ownership attempted to use the same holding to exercise control. Thus this is not a case where control was purchased.
The cases relied upon by plaintiff in support of his control conclusion illustrate the weakness of his position. In each case, defacto
control by a minority shareholder was found to exist because of the
manner in which such control was exercised, e.g., through interlocking officers and directors and domination of board policy. If such assertions were present in the complaint now under scrutiny a similar result
would follow, at least for the purpose of stating a cause of action for
breach of fiduciary duty.
[10] Since it is clear that the Complaint does not allege sufficient facts upon which to formulate a conclusion of breach of fiduciary
duty, Newell's motion to dismiss must be granted. Leave will be
granted, however, to permit an amendment to the Complaint to cure
the factual deficiency. An appropriate order should be submitted, on
notice.

ERRATA
Volume 9, p. 40: Footnote 6 should read "430 A.2d 779 (Del.
1981)."
Volume 9, p. 59: Footnote 101 should read "Pogostin, 480 A.2d
at 624; Aronson, 473 A.2d at 814."
Volume 9, p. 63: Footnote following 122 in article text should
read "123," not 125.
Volume 9, p. 74: Footnote 171 appearing in article text should
read "177."

