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MILLER v. GILBERT
No. 5567
Court of Chancery of the State of Delaware, New Castle
May 11, 1979
Plaintiff, Joseph B.R. Miller brought an action against defendant,
Ronald F. Gilbert for a partnership accounting and damages for wrongful
dissolution of the partnership. The defendant counterclaimed for damages.
Both parties had joined together in 1971 to conduct various profitrelated activities related to the game of soccer, including summer camps
for children and a retail soccer equipment and clothing business. They
incorporated one venture yet never entered into any formal, written partnership agreement relative to the soccer businesses and never issued any
stock in the corporation.
The court of chancery, per Vice-Chancellor Brown, held that since
the corporation never issued stock and since both parties remained personally liable on all debts and were entitled equally to share the profits,
that the enterprise would be deemed a partnership. Further, since the
partnership was formed pursuant to an oral agreement which embodied
no definite terms of duration or business purpose, either partner could
terminate the partnership at will and neither would be liable in damages
nor liable to account for a wrongful dissolution.
1.

Partnership 0=, 337

Where the only records available from a partnership enterprise are
checkbook stubs and bills and the enterprise has numerous obligations, yet
only a checkbook balance of $200, a court of equity will not order an
accounting.
2.

Partnership

0-

Corporations 0=,

20
24

Although a corporation is legally formed, when no stock is ever
authorized and issued, the parties sign personally for liabilities, share
equally in the profits and losses of the enterprise, and contribute equally
when undercapitalized, the enterprise will be deemed a partnership.
3.

Partnership 0=, 5

When several business ventures are all carried on by the same parties,
and each share equally in the profits, and contribute equally toward expenses, the relationship will be deemed to be a partnership.
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61, 259Y2, 263

Where a partnership agreement is oral, the purpose is not limited to a
particular undertaking, and there is no definite term during which the
business relationship should exist, the dissolution of the partnership can
be caused by the express will of any partner and such an action will not be
in violation of the agreement between the partners. DEL. CODE ANN. tit.
6, § 1531(1) (b).
5.

Partnership 0=

277, 278, 279

When a partner gives notice that he will no longer be involved in the
specific operation for which the partnership ex-dsted, then the partnership
must be considered dissolved as to the incidental operations, also. DEL.
CODE ANN. tit. 6, § 1529.
6.

Partnership C-

273

Although it is true that a partner would become entitled to a formal
accounting of partnership affairs if he is wrongfully excluded from possession of partnership property, he is not, also, entitled to a dissolution for
the wrongful exclusion. DEL. CODE ANN. tit. 6, §§ 1522, 1532.
7.

Partnership C=- 295, 299, 311(4)

The fact that a partner had a right to an accounting, upon being
wrongfully excluded from a partnership asset, and yet failed to exercise it,
is evidence that he intended to remain severed from partnership activities.
8.

Partnership 0:= 278

When a partnership is dissolved, all subsequent partnership activities
will be construed in light of the partner's obligaiton to wind up the affairs
of the partnership. DEL. CODE ANN. tit. 6, § 1530.
9.

Partnership 0-

278, 285

Once a partnership is dissolved, activities carried on by one partner
do not constitute a continuation of the business and the other partner is
not entitled to share in any profits nor is he responsible for any portion
of the losses.
10. Partnership 0

111, 310, 321

A partner who knew for five months that his ex-partner was going to
use the partnership name and yet failed to take any action until the expartner changed his position in reliance on the right to use the name and
made various monetary commitments, is barred by laches from challenging
the use of the name.
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11. Partnership <=- 310
In the absence of proof as to the value of the partnership name and
when the only evidence presented shows that the name had no bearing on
subsequent business dealings, a partner will not be entitled either to an
accounting or to damages due to the use of the name, subsequent to the
dissolution of the partnership.
12. Partnership 0

2592

When one partner exercised his right to terminate the partnership at
will, he will not be liable for damages for a wrongful dissolution. DEL.
CODE ANN. tit. 6, § 1538(b) (1) (b).
13. Partnership 0-

10, 302

Every partner is an agent of the partnership and an act by a partner
in the usual course of business binds the partnership. Both partners will
be liable for money borrowed on behalf of a partnership when the evidence
shows that the funds were needed to protect the partnership's investment
in a corporation. DEL. CODE ANN. tit. 6, §§ 1508, 1509, 1516.
14. Partnership C

328(2)

Evidence that one partner worked 1200 hours in the partnership
enterprise provides no basis for a personal injury claim.
Michael N. Castle, Esquire, of Schnee & Castle, Wilmington, for Plaintiff.
Stanley C. Macel, III, Esquire, Connolly, Bove & Lodge, Wilmington,
for Defendant.
BROWN,

Vice-Chancellor

This is the decision after a three day trial in an action brought by
Joseph B.R. Miller against Ronald F. Gilbert. The suit is primarily for a
partnership accounting and related relief. Damages are also sought.
Gilbert has counterclaimed for damages. I offer the following as my
understanding of the basic facts of the matter and the legal consequences
that derive therefrom. In so doing I make no attempt to recite or sort
out all of the numerous factual contentions made during trial. This should
not be taken to mean that I am unaware of them.
The business relationship between the parties was born of a common
interest, namely, the game of soccer. The plaintiff Miller had played the
sport in college. He had also coached the game at the college level. The
defendant Gilbert also played in college as well as playing professionally.
Prior to 1971 both Miller and Gilbert were teachers in the Delaware
school system. Gilbert was also head soccer coach at Brandywine High
School and was named Delaware coach of the year in 1970 and 1974. In
addition, both Miller and Gilbert were soccer referees.

1980]

UNREPORTED CASES

In 1971 Gilbert suggested that in view of the increasing popularity of
the game, it might be worthwhile to offer a week-long instructional camp
to school-aged children. Miller was agreeable to give it a try. In this
endeavor they were joined by one Walt Chyzowych, a well knovn soccer
player and coach in the Philadelphia area. All three contributed a sum of
money so as to purchase nets, wood for the construction of goals, etc.
They chose to operate under the name of "All-State Soccer Day Camp
And School." The use of the Sanford School field was obtained and the
one-week camp was held during August 1971. It attracted some 40
students and was deemed very successful. All bills were paid from the
proceeds of the camp, and later that fall Miller, Gilbert and Chyzowych
sat down in Miller's kitchen one evening and divided the amount remaining three ways, with each of the three receiving about $200.
This same routine was followed during the next two years. Each of
the three put up initial expense money, a one-week camp was conducted
during August, all bills were paid and later, in Miller's kitchen, the remaining profit was divided three ways. In both years, however the response increased, going to some 70 students in 1972 and some 90 students
in 1973. All of the foregoing was conducted without any written agreement or understanding.
For 1974 Gilbert proposed that the camp be conducted on an overnight basis. Because of other commitments, Chyzowych felt that he would
be unable to participate, and thus he withdrew from the arrangement even
though, for a stipulated fee, he did serve as an instructor at the 1974
camp. Again, after paying all expenses, Miller and Gilbert divided the
profits at the annual meeting in Miller's kitchen.
By 1975 Gilbert proposed some changes in their annual summer
venture. Certain problems had developed concerning the use of the
Sanford School premises, but by good fortune it was discovered that
facilities were available at St. Andrews School near Iiddletown. Thus
an overnight one-week camp was scheduled at that location during August
1975. Also at Gilbert's suggestion a new name--"American Soccer
School"-was adopted. The response was overwhelming insofar as the
St. Andrews camp was concerned, with 189 students showing up. Again
an equal division of the profits was agreed upon between Miller and
Gilbert.
At their 1975 fall meeting Gilbert expressed his view that the response
to that year's camp warranted considerable expansion the following
summer. He proposed that they offer three one-week camps at St.
Andrews. He also proposed that they operate two one-week overnight
camps in Atlanta, Georgia. Miller was not enthused over the Atlanta
idea, but ultimately, after discussing it with his wife, it was agreed to try
it for one year. This brings us to 1976.
Gilbert had developed contact with a British manufacturer of soccer
uniforms and equipment. He was interested in obtaining an exclusive

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 5

distributorship of the product line which could then be used in connection
with the soccer camps as well as being sold to the public in general.
Miller agreed to go along with this new venture and together he and
Gilbert borrowed $20,000 from a local bank with which to start the business. The name selected for this operation was American Soccer Limited.
It was agreed that it would be carried on as a corporation, and in June
1976 Gilbert, through counsel, caused a corporation by the above name to
be formed. However, no formal meeting of directors or stockholders was
ever held and no shares of stock were ever issued. At the same time, a
bank account was opened on behalf of American Soccer Limited, inventory
purchased from the British manufacturer, and business commenced.
Since American Soccer Limited was not in a financial position to
rent a business location in an established commercial area, Gilbert undertook to section off a portion of premises then being rented by him and
his wife. Gilbert's wife used the main portion of the building to teach
gymnastic classes. Gilbert did the construction work himself. The business was operated by Miller and Gilbert on weekdays from 3:00 p.m. to
9:00 p.m. and all day on Saturday. There were no employees and
American Soccer Limited paid no rent or utility charges.
Coincidental with this broadening of their mutual enterprises, problems started to develop between Miller and Gilbert. Miller was not interested in spending all his spare time at the store. He thought it
unnecessary that they both be there at the same time. Miller's failure to
devote full effort to the store became a source of irritation to Gilbert. With
the arrival of summer, the two went to Atlanta for their two-week session.
About 40 students attended each session and the venture broke even.
When they returned to St. Andrews for the three one-week sessions,
Miller was worn out. Gilbert discussed Miller's health with Miller's wife
and it was decided that he should get some rest. Gilbert indicated that if
Miller would take care of certain paper work, he would see to the actual
running of the camps until Miller could return. It is disputed as to
whether or not Miller performed what was asked of him. In any event
during the third week at St. Andrews, and without first telling Gilbert,
Miller elected to take a week's vacation in the Bahamas, leaving the entire
operation to Gilbert and the instructional staff.
As a result of these developments, Gilbert was uncertain as to whether
he and Miller should attempt to work together for another year. They
met and discussed the situation. Gilbert stated that be would not continue
to do the lion's share of the work and then divide the profits equally at
the end. Miller, however, assured him that he would be all right and that
he would participate fully. As to the profits from the 1976 camps, they
agreed to put them into American Soccer Limited to cover the cost of
additional goods purchased for the business.
Thus, for 1977, they decided to again run a three-week session at
St. Andrews. They also agreed to operate one-week camps in Atlanta,
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Mobile, Alabama and Albany, New York. Again, however, things did
not go smoothly. Atlanta was first and Miller attended and participated.
However, he elected to fly home rather than to drive back to Delaware
with the others. He further decided not to make the trip to Albany, it
being his feeling that with Gilbert and the other staff members that were
going, there was enough personnel to handle the number of students who
had registered.
When Gilbert and the staff returned from Albany to commence camp
at St. Andrews, Gilbert became irritated upon finding that things were not
ready to go, as he thought Miller had assured him they would be. This
further strained relations, and during the three-week period the two
avoided each other so as to keep their personal difficulties from spilling
over into the operation of the camp. On the last day, however, they did
have words.
Further adding to this August 1977 disharmony bad been the fact
that during June 1977 Gilbert had changed the locks at the American
Soccer Limited store so as to prevent Miller from entering when Gilbert
was not there. Gilbert did this because he discovered that Miller had
taken certain items of clothing for the use of him and his family. He
also knew that Miller was unhappy with the store and with their relationship in general, and he did not want to run the risk of Miller moving out
part of the inventory. From Miller's standpoint, upon discovering that
the lock had been changed he never went back to American Soccer Limited
nor did he ask Gilbert to again be permitted access to the premises.
Two final factors must be mentioned. First, from about 1974 through
1977 the parties operated a soccer league during the summer. They
obtained the use of a high school field and held games two nights per
week. As to this yearly league activity they also contributed equally to
the expenses, paid the bills and divided the profits equally. The leagues
were of assistance in promoting their annual camps, and vice versa. It
might be added that both the camps and the leagues provided a source of
advertisement and sales for the products offered by American Soccer
Limited.
Secondly, and in connection with American Soccer Limited, it became
necessary during the early part of 1977 to come up with additional cash to
be paid on the obligation owed to the British distributor. Gilbert discussed this with Miller. However, Miller advised that he and his wife
could not put up any further cash. Gilbert indicated he might know of
another source. He then went to one Jeanette Schaffer, an acquaintance
of both Miller and Gilbert of many years standing. He advised her that
he needed cash to pay for soccer equipment purchased in England for the
business he and Miller were running. On April 2, 1977 she gave him
$2,000 in cash, at no interest and with no fixed repayment date. Later,
on August 31, 1977, Mrs. Schaffer gave Gilbert an additional $3,500 for a
similar purpose, and again at no interest. This $5,500 as yet has not
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been repaid. As to the first loan, Miller concedes that Gilbert informed
him that he had obtained money for the business which would have to be
repaid. However, until the filing of this suit, Miller contends that he was
unaware that Mrs. Schaffer was the source.
Returning to the sequence of events, Miller and Gilbert had no further
contact following the conclusion of the August 1977 St. Andrew's camp
until Miller called Gilbert on October 26, 1977. Miller inquired as to
where they stood. Gilbert stated that he had been busy and had not
thought about it. He was aware, however, that Miller had sought legal
advice. Thereafter, by letter dated on October 28, 1978 Gilbert advised
Miller that he had given the situation considerable thought, that he felt it
would be an unhealthy situation to attempt to enter another summer as
partners in the camp business, and that he had decided to go his own
way and to conduct his own camp and school. He thereafter listed the
school equipment owned by them which he indicated he would be willing
to divide. As an alternative he offered to purchase Miller's interest in it.
The letter concluded with the following statement: "I do intend to conduct
my own sessions of the American Soccer School. If you so decide than
[sic] I wish you all the best in your endeavor as well."
In September Gilbert had already applied to St. Andrews for 1978
dates in the name of American Soccer School. He intended this for his
own use. Miller, in turn, applied to Brandywine High School for use of
its field for a league to be operated by Miller in 1978. He was advised
to back-date his application, he did so, and was awarded the best two
evenings of the week, Monday and Wednesday. Gilbert thus had to take
use of the field on Tuesday and Thursday for his league. Miller made no
application for dates from St. Andrews and he made no attempt to run a
soccer camp or school during 1978. Gilbert made commitments to run a
three-week 1978 camp at St. Andrews as well as one-week camps in
Atlanta, Albany, Cincinnati, Ohio and Simsbury, Connecticut.
On April 5, 1978 Miller filed this suit seeking to enjoin Gilbert from
running his 1978 camps under the name of American Soccer School, and
also seeking a dissolution of the partnership between the two, an accounting of the partnership assets and interests, compensatory damages and
counsel fees. Miller's application for a preliminary injunction was denied,
but in the meantime the delay and uncertainty caused by the litigation
convinced Gilbert that he should not undertake the financial risk involved
in committing himself to furtherance of activities which might be enjoined.
Accordingly, he abandoned certain of the planned camps and turned the
operation of the St. Andrews camp over to others, supposedly for a fee.
Gilbert has counterclaimed seeking damages against Miller for injury to
his business reputation and for the injury and loss of profits occasioned
to American Soccer School and American Soccer Limited by Miller's
alleged breach of his duties owed to the various enterprises. Gilbert also
would like an accounting and counsel fees.
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[1] In a tangled situation such as the one that has been submitted
to the Court in this case, there is no way that an accounting can be made
on the present record. The only records are checkbook stubs and bills
and a meager bank balance of less than $200. The checkbooks have the
usual questions concerning deposits and ependitures. There is certain
personal property, as well as inventory remaining in the now defunct
business of American Soccer Limited. That business has numerous obligations and the initial bank loan has an unpaid balance. There is no way
that I can make head nor tails out of the situation, and I make no effort
to do so. Consequently, I will only pass on certain legal issues and, if it
is still necessary, the matter can be referred to a master at the parties'
expense for a precise dollar and cents breakdown based upon the guidelines
established herein.
[2] [3] To begin with, I find that a partnership relationship exists
between Miller and Gilbert. Initially, it began in 1974 after Chyzowych
dropped out of the picture. Its initial purpose was to run the summer
instructional camps. It was expanded to include the operation of the
summer leagues. It was further expanded in 1976 into the ownership of
the corporation, American Soccer Limited. I draw this latter conclusion
from the fact that no stock in the corporation was ever issued or authorized to be issued, from the fact that Miller and Gilbert, along with their
wives, personally signed for the loan which provided the start-up capital
for the corporate business, from the fact that Miller and Gilbert, upon
realizing that the corporation was undercapitalized, contributed their equal
profits from the operation of the 1976 camps and league to the corporate
enterprise, and from the fact that, at least until June 1977, both Miller
and Gilbert, had an equal say in the management and operation of the
corporate enterprise. As to all of these ventures, contributions toward
expenses were equal and the sharing of profits were equal. Moreover, all
three endeavors, the instructional camps, the leagues and the sale of soccer
equipment and uniforms through the corporation were interrelated and
each intended in some way to compliment the others. Compare, Chaiken
v. Employment Sec. Coinm'n, Del. Super., 274 A.2d 707 (1971) ; Garber
v. Whittaker, Del. Super., 174 A. 34 (1934); Joncs v. Purnell, Del.
Super., 62 A. 149 (1905).
I reject Miller's contention that he and
Gilbert had three separate partnerships.
[4] As to Miller's request that the Court order a dissolution of the
partnership, I decline to do so. One reason for this is that the evidence
indicates that a dissolution occurred as a result of Gilbert's letter of
October 28, 1977. The partnership agreement here was an oral one;
there was no writing. This is significant because the evidence reveals that
the informal understanding embodied no definite term during which the
business relationship was to exist; nor was the purpose of the partnership
limited to a particular undertaking. Where there is no definite term for
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the partnership and where no particular undertaking is specified, the dissolution of the partnership can be caused by the express will of any
partner, and such action will not be in violation of the agreement between
the partners. 6 Del. C. § 1531(1) (b).
[5] The dissolution of a partnership is the change in the relation of
the partners caused by any partner ceasing to be associated in the carrying
on as distinguished from the winding up of the business. 6 Del. C. § 1529.
The partnership arrangement here was at the will of the partners. By his
letter of October 28, 1977 Gilbert unequivocally gave notice that he and
Miller would no more act as partners in the operation of the camps. The
operation of the camps was the reason the partnership came to exist. It
was also the primary reason for its continuation. Miller acknowledged as
much by responding to the notice from Gilbert so as to obtain a priority
on the use of the Brandywine field for the ensuing year for his own individual purpose and not that of the partnership. Under these circumstances
it can hardly be said that the partnership was considered dissolved by the
partners as to the camps and the leagues and not as to the operation of
American Soccer Limited.
[6] As to this last point, Miller contends that he is entitled to relief
from the Court because Gilbert locked him out of the store premises during June 1977. It is true that by virtue of 6 Del. C. § 1522 a partner
becomes entitled to a formal account of partnership affairs if he is wrongfully excluded from the partnership business or from possession of its
property by his copartners. However, it is 6 Del. C. § 1532 which entitles
a partner to seek dissolution by a Court, and the reasons set forth in that
statute do not include wrongful exclusion. Thus, the exclusion of Miller
from one partnership asset in June 1977 provides no basis for him to seek
a Court-ordered dissolution of the partnership nine months later, especially
where a dissolution by the act of the partners has occurred in the intervening period. [7] Parenthetically, I note that even if Miller had a right to
an accounting upon discovering the change in the lock, he made no effort
to exercise it. This is a further indication that he was content to remain
severed from the further activity of American Soccer Limited since he also
made no effort thereafter to regain entrance or to become involved in the
management of the corporation.
[8] Accordingly, having found that the partnership was dissolved on
or about October 29, 1977, it follows that all activities taken by Miller or
Gilbert as to partnership assets since that time must be construed in light
of the partners' obligation to wind up the affairs of the partnership. This
is so because upon dissolution the partnership is not terminated, but continues until winding up of the partnership affairs is completed. 6 Del. C.

§ 1530.
[9] Since a dissolution occurred in 1977 subject only to winding up,
it further follows that the activities undertaken by Gilbert during 1978 in
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no way constituted a continuation of partnership business. Consequently,
to the extent that he ran or participated in the running of soccer camps
during 1978, Miller is neither entitled to share in any profits nor responsible for any portion of any losses. Accordingly, Miller is not entitled to
an accounting from Gilbert for the 1978 camps held at St. Andrews and
elsewhere. Since the use of the facilities was let on a year-to-year basis
by St. Andrews, there is no element of Gilbert assuming a right to the
renewal of a lease owned by the partnership. Nor is there any indication
that the partnership had any existing renewal rights at any of the other
out-of-state locations where Gilbert proposed to hold instructional camps
during 1978. See 68 C.J.S., Partnership § 105.
I turn next to Miller's claim against Gilbert for the latter's alleged
misappropriation of the partnership goodwill connected with the use of the
name "American Soccer School." Gilbert proposed to conduct summer
camp session in 1978 under the name of American Soccer School. He
advised Miller of this in his October 28, 1977 letter. However, because
of this litigation, Gilbert decided that he would have to forego his intention
to operate his planned program. Accordingly, he contracted with a New
Jersey group known as Mid Atlantic Enterprises to conduct his scheduled
camps for him. Gilbert participated as an instructor and was paid $2,000
for his services at the three-week St. Andrews sessions. The brochure
advertising these and other sessions, however, was put out under the name
of American Soccer School. Miller contends that because of their successful efforts from 1975 through 1977, particularly at St. Andrews, the name
under which they conducted their program on behalf of hundreds of
students constituted an asset of value to the partnership. He wants Gilbert
to account to him for its use.
[10] [11] To begin with, in denying Miller's application for a preliminary injunction on April 20, 1978, I concluded for the reasons stated at
that time that Miller was barred by laches from challenging Gilbert's use
of the name during his 1978 soccer camps. This was because Miller had
been aware for five months prior to bringing suit that Gilbert intended to
use the name, but neglected to take any action to stop him until Gilbert
had changed his position in reliance on his right to use the name by virtue
of making various monetary commitments toward his planned 1978 program. Secondly, the case of Kennedy v. Yost, Del. Ch., 8S A.2d 297, 300
(1952) holds that in the absence of any agreement to the contrary, "each
partner is equally entitled, upon the dissolution of the partnership, to the
value of the partnership name and to the use thereof to the extent that he
will not subject any former partner to liability for debts." Thirdly, while
a name used by a partnership can be an element of goodwill, no accounting
for its use will lie in the absence of some proof as to its value. Kenncdy
v. Yost, supra. No such proof was offered here. In fact, the business
manager for St. Andrews testified that the name of the entity had no bearing on a decision to grant a use of the facilities. Rather, use of the
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premises in 1978 was based upon the fact that it was Gilbert, not American
Soccer School, who was seeking it. Nor was there any proof that any
student attended the 1978 sessions run by Mid Atlantic Enterprises because of the appeal of the name American Soccer School. Accordingly, I
conclude that Miller is entitled to neither an accounting nor a recovery of
damages due to Gilbert's use of the aforesaid name subsequent to the
dissolution of the partnership.
[12] Next, Miller seeks damages pursuant to 6 Del. C. § 1538
(b) (1) (b). That statute states that where dissolution of the partnership is
caused in contravention of the partnership agreement, each partner who
has not caused dissolution wrongfully shall be entitled to recover damages
for breach of the agreement as against each partner who has caused the
dissolution wrongfully. This provision of our partnership law has no
application in this case. This is because the dissolution here was at the
will of one of the partners to a partnership with no fixed term and for no
particular, limited purpose. Under 6 Del. C. § 1531 any partner has a
right to bring about a dissolution of such a partnership at will and, by the
same statute, it is provided that such act is not a violation of the agreement
between the partners. Consequently, the dissolution brought about by
Gilbert's October 28, 1977 letter was not wrongful. Since § 1538(b) (1) (b)
authorizes the recovery of damages only for a wrongful dissolution, it
follows that it provides Miller with no right to recover damages here.
[13] Next, there is the issue concerning the sum of $5,500 advanced
by Mrs. Schaffer. It is Miller's position that this is the sole obligation of
Gilbert. He says that he was not consulted about the two loans and he
did not give his approval to Gilbert to borrow the money. Thus he feels
that he shares no responsibility for repayment of the sum. The general
principles on which he relies, however, found at 60 Am. fur. 2d, Partnership § 161, deal with loans made to a partner before formation of the
partnership. Such is not the case here.
I feel the situation to be covered by 6 Del. C. § 1509. There it is
provided that every partner is an agent for the business and the act of
every partner for apparently carrying on in the usual way the business of
the partnership binds the partnership. Conversely, acts which are not for
apparently carrying on the business of the partnership do not bind it. See
also 60 Am. fur. 2d, Partnership § 140. Here, since there was no stock
issuance or corporate resolutions to the contrary, it is my conclusion that
it was the partnership that formed and owned the corporation. See 6
Del. C. § 1508. The loans from Mrs. Schaffer came about because the
partnership needed to contribute more capital to the corporation so as to
enable it to pay debts coming due, thus protecting the partnership's investment in the corporation. The partners, however, could not come up with
the needed amount from their own funds. Thus Gilbert, a partner, obtained the money needed by him and Miller from Mrs. Schaffer. From
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her testimony it is clear that she was loaning Gilbert the money and not
the corporation. To my knowledge, there is no indication that she knew
of the corporation. Moreover, she loaned it to him so as to enable him to
make payment on soccer equipment purchased in England. Gilbert later
advised Miller that he had been able to borrow the additional money that
they needed to cover the obligation of American Soccer Limited. Under
these circumstances, I am convinced that in borrowing the money Gilbert
did so on behalf of the partnership with Miller and that he had the authority to bind the partnership in so doing. Compare also 6 Del. C. § 1516.
[14] Finally, as to Gilbert's counterclaim against Miller, I conclude
that neither a cause of action nor damages have been established. Gilbert's
claim that he has worked some 1200 hours on the affairs of American
Soccer Limited since the time that Miller made any contribution provides
no basis for a personal damage claim by Gilbert against Miller. At least
I have been offered no authority to that effect. As to the charges that
Miller attempted to assist others to get the St. Andrews facility to the
exclusion of Gilbert in 1978, that he provided the lists of names of the
partnership to others competing against Gilbert, and that for a time he
caused a diversion of mail from American Soccer Limited, (even if arguably established), there is no evidence of any damages established by
the testimony.
In summary, I make the following rulings based upon the evidence
presented:
(1) A partnership at will existed between Miller and Gilbert,
the assets of which came to consist of the property and assets involved
in the annual operation of the American Soccer School and the
leagues, including the equipment used therein, together with the
ownership of the corporation, American Soccer Limited.
(2) The partnership was dissolved as a result of Gilbert's letter
of October 28, 1977 and it continues now only for the purpose of
winding up. Miller's application for a dissolution by Court order
is denied.
(3) The partners are entitled to share equally in any remaining
assets and they shall bear equally any losses to the extent assets are
insufficient to satisfy existing obligations. Obviously, a final result
cannot be obtained until the affairs of American Soccer Limited are
first wound up, or the partnership's interest in it liquidated in some
manner.
(4) Miller is not entitled to an accounting from Gilbert for
Gilbert's 1978 activities, and vice versa. Neither bears any liability
for the 1978 activities of the other.
(5) The obligation of $5,500 owed to Jeanette Schaffer is a
partnership liability.
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(6) Miller is not entitled to recover against Gilbert for Gilbert's

use of the name "American Soccer School" subsequent to the time
of dissolution.
(7) Neither Miller nor Gilbert is entitled to the recovery of
money damages against the other. This includes Miller's claim under
6 Del. C. § 1538(b) (1) (b).
(8) Nothing has been established which would justify an award
of either partner's counsel fees against the other. Thus, each party
shall bear his own counsel fees. Costs of the action shall be divided
equally between them.
(9) This Court will retain jurisdiction for the purpose of designating a master to conduct a formal accounting of the books, records
and financial affairs of the partnership, should it be determined to
be necessary.
Counsel are asked to submit a form of order in conformity with
the above.

SEIBERT v. GULTON INDUSTRIES, INC.
No. 5631
Court of Chancery of the State of Delaware, Sussex
June 21, 1979
Plaintiff, a shareholder of defendant Gulton Industries, Inc. instituted
suit contending that a provision made part of the corporate charter that
requires a vote of at least 80% of Gulton's shareholders to approve a
merger not previously approved of by the board by a 5% shareholder and a
simple majority vote if the board approves the takeover prior to the latter's
acquisition of the 5% interest is violative of Delaware law and against
public policy. The court of chancery, per Vice-Chancellor Brown, held
such a provision to be properly within the discretion of the board of
directors and as such not against public policy. The complaint was dismissed for failing to state a cause of action upon which relief could
be granted.
1.

Corporations <'--

370(1)

A provision in a certificate of incorporation which provides for a vote
of a supermajority of 80% when a 5% shareholder alone proposes a
merger or takeover yet require only approval of the board and a majority
shareholder vote for a takeover proposed before 5% is acquired is a valid
provision for the management of corporate affairs. DEL. CODE ANN. tit.
8, § 102(b) (1).
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370(1)

A provision in the certificate of incorporation allowing for a shifting
vote differing upon the subject matter being voted upon and conferring
discretion on the board of directors to decide the subject matter is within
the powers of such directors and not contrary to public policy under the
laws of Delaware.
Russell J. Willard, Esquire, Hastings and Willard, Post Office Box 1350,
Wilmington, Delaware 19899.
Bruce M. Stargatt, Esquire, Young, Conaway, Stargatt & Taylor, Post
Office Box 607, Wilmington, Delaware 19899.
BRowN,

Vice-Chancellor

This suit challenges the validity of an amendment to the certificate of
incorporation of a Delaware corporation which would require an 80 per
cent vote of shareholders to approve a merger with another person or
entity owning 5 per cent or more of the corporation's outstanding voting
stock. Plaintiff, a shareholder of the defendant Gulton Industries, Inc.
("Gulton"), contends that such a provision is violative of the Delaware
corporation law and cannot be made a part of the corporate charter by
amendment even if approved by a majority of the shareholders. Plaintiff
says that by failing to advise Gulton's shareholders in the proxy materials
for the 1977 annual meeting that the proposed amendment was in violation
of Delaware law, Gulton is guilty of having disseminated false and misleading proxy information to its shareholders, as a result of which the
amendment must be declared null and void. Gulton has moved to dismiss
the complaint pursuant to Rule 12(b) (6) on the grounds that it fails to
state a claim upon which relief can be granted.
The charter provision under attack calls for that which is commonly
referred to as a "supermajority" vote as to certain types of corporate
action. The amendment to Gulton's charter embodying this supermajority
provision was approved by a 54 per cent vote of Gulton's shareholders at
its annual meeting held on June 21, 1977. In summary, the amendment
requires the vote of at least 80 per cent of Gulton's shareholders to approve a merger or consolidation or similar takeover of Gulton by any
person or entity that has acquired 5 per cent or more of Gulton's shares
prior to its proposed takeover. This 80 per cent requirement is in force
unless the directors of Gulton approve its proposed takeover by the other
entity prior to the latter's acquisition of its 5 per cent interest in Gulton.
However, should Gulton's board of directors approve of the acquisition of
Gulton prior to the time that the party acquires its 5 per cent interest,
then only a majority vote of Gulton's shareholders is required to approve
the takeover.
Plaintiff contends that it is the discretion reposed in the board of
directors by this provision that renders it repugnant to Delaware corpo-
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ration law. She recognizes that under 8 Del. C. § 102(b) (4) a certificate
of incorporation can require greater than a majority vote for the approval
of designated matters. That portion of § 102 permits the certificate of
incorporation to include among other things, the following:
"(4) Provisions requiring for any corporate action, the vote
of a larger portion of the stock or of any class or series thereof,
or of any other securities having voting power, or a larger number of directors, than is required by this chapter."
Since 8 Del. C. § 251 provides that an agreement of merger can be approved "[i]f a majority of the outstanding stock of the corporation entitled
to vote thereon shall be voted for the adoption of the agreement," plaintiff
concedes that it would be permissible for the certificate of incorporation to
require an 80 per cent vote for approval of a merger under the authority of
§ 102(b) (4) as opposed to the simple majority vote required by § 251.
This would simply be calling for "the vote of a larger portion of the stock"
than is required by other parts of the chapter.
However, plaintiff argues that the statutory language-"larger portion
of the stock"-means a fixed percentage greater than a majority. She
argues that § 102(b) (4) cannot be read to permit a charter provision
which authorizes a shifting vote requirement dependent upon both the
percentage stock ownership of the merger or takeover candidate and the
ad hoc determination by the board of directors at the time of the takeover
candidate's acquisition of a 5 per cent stock interest.
The research of the parties has revealed no Delaware precedent
directly on point. In the recent decision of Young v. Valhi, Inc., Del. Ch.,
382 A.2d 1372 (1978) the issue dealt with the attempted circumvention of
a provision in the target company's certificate of incorporation which required "that the approval of 80 per cent of the issued and outstanding
common shares of such corporation be obtained in order to accomplish
such corporation's merger with another corporation holding at least 5
per cent of Valhi's stock." 382 A.2d 1375. However, even though the
Chancellor observed that this provision was designed for the benefit of
the minority shareholders, the validity of the provision itself does not
appear to have been an issue in the case. Moreover, the report of the
decision does not reveal whether or not the vote requirement was a shifting
one-as it is here-based upon the judgment of the target company's
board of directors.
An earlier decision, Sellers v. Joseph Bancroft & Sons Co., Del. Ch.,
2 A.2d 108 (1938), deals with the subject of charter-made supermajority
voting requirements, although there too the higher vote percentages were
fixed at definite figures. In that case, the certificate of incorporation required a 75 per cent vote of preferred shareholders in order to change the
designations, preferences and voting powers of the preferred stock. To
change the amount to be paid on the preferred shares on dissolution, or to
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alter the dividend rate or the redemption price, a 100 per cent vote of the
class of preferred shareholders was required.
At an annual meeting, by a majority of all shareholders entitled to
vote thereon, the certificate of incorporation was amended so as to reduce
the 75 per cent requirement as to the preferred stock to 60 per cent, and
the 100 per cent requirement to 65 pr cent. At the suit of certain holders
of the preferred, this amendment was held to be invalid since it constituted
an attempt by the common shareholders to take away the contractual
preference rights given the preferred shareholders in the charter by a vote
which was less than the 75 per cent to which the preferred shareholders
were entitled under the charter.
In passing on the matter, the Chancellor noted that the Delaware
corporation law permits the certificate of incorporation to require for any
corporate action the vote of a larger proportion of the stock or any class
thereof than is required by other provisions of the corporation law. As
compared to the charter provision in this case, the decision in Sellers v.
Joseph Bancroft & Sons Co., seems significant in that it appears to recognize the validity of a charter provision which calls for one percentage vote
as to one type of corporate action and another, and differing, percentage
vote as to another type of action-both from among the same class of
voting shareholders. While it does not recognize a shifting vote on the
same subject matter, it does seem to approve differing voting requirements
dependent upon the matter being voted upon.
[1] [2] Plaintiff argues that under the statutory scheme, the directors
propose and the shareholders vote. She says that Gulton's supermajority
provision as to mergers, etc. violates this principle since it impinges on
the shareholders' right to vote to the extent that it permits the directors
to determine the amount of the vote that will be required for approval of a
proposed transaction that could well be of financial benefit to the shareholders. But if the law permits a provision in the certificate of incorporation which calls for a greater or lesser vote dependent upon the particular
corporate activity being voted upon, then perhaps the statutory scheme is
not governed by how the matter being voted upon comes about.
Under the challenged provision in Gulton's certificate of incorporation,
a majority vote is called for as to a proposed transaction with a 5 per cent
or more shareholder as to which Gulton's board of directors has given its
approval. On the other hand, an 80 per cent vote is required to approve a
transaction with a 5 per cent or more shareholder which Gulton's board
does not feel to be in the best interests of the corporation and its shareholders. To that extent, Gulton's certificate of incorporation calls for a
differing vote from the same class of voting shareholders dependent upon
the matter subject to the vote, i.e., a business combination with a 5 per
cent shareholder approved by the board of directors or a combination with
a 5 per cent shareholder opposed by the board.
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I consider this analysis in light of 8 Del. C. § 102(b) (1) which reads
as follows:

"(b) In addiiton to the matters required to be set forth in
the certificate of incorporation by subsection (a) of this section,
the certificate of incorporation may also contain any or all of the
following matters"(1) Any provision for the management of the business and
for the conduct of the affairs of the corporation, and any provision creating, defining, limiting and regulating the powers of
the corporation, the directors, and the stockholders, or any class
of the stockholders, or the members of a non-stock corporation;
if such provisions are not contrary to the laws of this State.
Any provision which is required or permitted by any section of
this chapter to be stated in the by-laws may instead be stated in
the certificate of incorporation ;"
In Sterling v. Mayflower Hotel Corp., Del. Supr., 93 A.2d 107, 118
(1952) it is stated as follows:
".. . [S]tockholders of a Delaware corporation may by contract
embody in the charter a provision departing from the rules of
common law, provided that it does not transgress a statutory
enactment or a public policy settled by the common law or implicit in the General Corporation Law itself."
And in Frankel v. Donovan, Del. Ch., 120 A.2d 311, 316 (1956) it
is stated that:
"Charter provisions which facilitate corporate action and to
which a stockholder assents by becoming a stockholder are normally upheld by the court unless they contravene a principle implicit in statutory or settled decisional law governing corporate
management, § 102(b) (1) . .. ."
Plaintiff has failed to cite any statute or case precedent which is done
violence by the provision in Gulton's certificate of incorporation attacked
by her complaint. Nor has she been able to point convincingly to any
public policy against the so-called "shifting numbers" where corporate
voting rights are concerned. Compare, Providence & Worcester Co. v.
Baker, Del. Supr., 378 A. 2d 121 (1977). Moreover, various provisions
of the corporation law confer discretion upon a board of directors in connection with mergers and other corporate transactions.
As a result of the foregoing considerations, I am convinced that the
complaint fails to set forth a claim upon which relief may be granted.
Accordingly, the complaint will be dismissed. An appropriate form of
order may be submitted.
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CASCELLA v. GDV, INC.

No. 5899
Court of Chancery of the State of Delaware, Sussex
June 21, 1979
Plaintiff, holder of 4,800 shares of stock in the defendant, GDV, Inc.
brought a derivative action seeking a preliminary injunction to prevent a
vote from being taken at the annual stockholder meeting. She alleged
that the proposed terms of an exchange of stock for Motel 6, Inc. were
unfair in that the exchange was based on the current asset value of Motel 6
and book value of GDV assets which had allegedly greatly appreciatedL
The court of chancery, per Vice-Chancellor Brown, denied the injunction
finding that the plaintiff failed to show that the vote on the transfer would
cause the plaintiff imminent, irreparable harm.
1.

Corporations C---

584

Where a defendant owns 62.2% of a corporation's stock and it proposes a transfer to that corporation of its wholly-owned subsidiary, it
stands on both sides of the transaction and has the burden of proving the
intrinsic fairness of the transaction.
2.

Corporations 07

320(13), 584

A corporate transaction will not be enjoined when there has not yet
been shareholder approval and the facts are such that even if the transaction is approved, if later found to be unfair, it can easily be undone.
3.

Corporations 0--

132, 136(3), 137(2) (4)

Absent a showing of imminent, irreparable harm, a preliminary injunction will not issue.
Irving Morris, Esquire, Morris and Rosenthal, Post Office Box 1070,
Wilmington, Delaware 19899
E. Norman Veasey, Esquire, R. Franklin Balotti, Esquire, Richards,
Layton & Finger, Post Office Box 551, Wilmington, Delaware 19S99
S. Samuel Arsht, Esquire, Morris, Nichols, Arsht & Tunnell, Post Office
Box 1347, Wilmington, Delaware 19899
BROWN, Vice-Chancellor

Plaintiff is the holder of 4,800 shares of stock in the defendant GDV,
Inc. ("GDV"). She purports to bring this action derivatively on behalf
of GDV and representatively on behalf of the minority shareholders of
GDV. At this stage of the proceedings she seeks a preliminary injunction

DELAWARE JOURNAL OF CORPORATE LAW

[VOL. 5

so as to prevent a vote being taken at the annual shareholders meeting of
GDV scheduled for June 26, 1979, on the proposed acquisition by GDV
of the entire outstanding stock of Motel 6, Inc., a company which operates
a chain of some 254 motels, primarily in the western part of the United
States. The source of the problem is summarized as follows.
GDV is a holding company. Its outstanding stock is predominantly
owned by the defendant City Investing Company ("City"). City currently owns 66.2 per cent of GDV's stock; the remaining 33.8 per cent is
publicly owned. Motel 6, Inc. is currently a wholly-owned subsidiary of
City. Thus, under the transaction in issue, City proposes to sell its whollyowned subsidiary to GDV, a corporation which it dominates and controls.
In consideration of this transfer, City is to receive 4,400,000 new shares
of GDV common stock and 20,000 new shares of GDV voting 9 per cent
preference stock, the latter having a redemption value of $1,000 per share.
The trading price of GDV common was $9.00 per share as of the time the
acquisition of Motel 6, Inc. was approved by GDV's board.
[1] Thus it is clear, as City readily concedes, that City stands on both
sides of the transaction. Under the rule of David J. Greene and Co. v.
Dunhill International,Inc., Del. Ch., 249 A.2d 427 (1968) and Sterling v.
Mayflower Hotel Corp., Del. Ch., 89 A.2d 862 (1952) this imposes upon
the defendants the burden of demonstrating the "intrinsic fairness" of the
transaction insofar as it affects the rights and interests of the minority
shareholders. Nonetheless, at this preliminary injunction stage the burden
is still upon the plaintiff to demonstrate, first, that in all likelihood she
will succeed on the merits upon final hearing (i.e., that under facts the
defendants will be unable to establish intrinsic fairness) and, second, that
unless temporary relief is granted GDV and its minority shareholders will
likely suffer irreparable harm. These are the fundamental standards which
govern all applications for preliminary injunctive relief. See Gimbal v.
Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1974), aff'd, Del. Supr.,
316 A.2d 619 (1974) ; Sandier v. Schenley Indus., Inc., Del. Ch., 79 A.2d

606 (1951).
The plaintiff's argument in support of her application is two-pronged.
First, she contends that City has orchestrated the acquisition of Motel 6,
Inc. by GDV as part of City's continuing effort to take for itself the
substantial land values held by General Development Corporation ("General Development"), a subsidiary of GDV. She argues that to this end
the value being paid by GDV for Motel 6, Inc. far outweighs the value of
the asset it is receiving in return. Plaintiff's argument evolves in the
following fashion.
The book value of Motel 6, Inc. is $42,000,000. However, City
caused the properties of Motel 6 to be appraised as a part of the proposed
transaction, and, after adding an additional $10,000,000 to the appraisal
figure, caused the purchase price to be fixed at $90,708,000. At the same
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time, no one caused a current appraisal to be made of the land values of
General Development
Plaintiff points out that General Development owns more than 100,000
acres of land in Florida. This land is carried on the books of General
Development at its original acquisition cost of less than $600 per acre.
Some 22,000 acres owned by General Development are plotted and presumably ready for sale. Lots are selling for $7,000. General Development
gets 232 lots per acre. Thus plaintiff contends that General Development
has 22,000 acres with a value of $17,500 per acre even before one gets to
the value of the remaining 78,000 acres. Yet in valuing General Development as an asset of GDV, this acreage is carried at less than $600 per acre.
Plaintiff contends that if the assets of Motel 6 were to be appraised at
current value, so as to bring about a $38,668,000 increase over book, then
the same thing should have been done with the assets of General Development so as to reflect the increase in the value of the shares of GDV to be
used in the purchase of Motel 6. Failure to do this, plaintiff suggests, is
to submit the acquisition to the vote of the shareholders of GDV on an
"apples and oranges" comparison of values. She points out that the book
value of GDV stock is $16.07 per share, and she suggests that an appraisal
of General Development would reveal it to be substantially greater.
As her second point of contention, plaintiff asserts that the proxy
materials sent to GDV shareholders were misleading to the extent that
they stated that the proposed acquisition had been investigated by the
two independent directors on GDV's board and had been found by them
to be fair and reasonable. In general, plaintiff brands the proxy statement misleading for its failure to disclose things that the two independent
directors failed to do.
For the reasons set forth hereafter I find it unnecessary to delve
further into the facts of the matter at this stage. Suffice it to say that
the defendants defend their position by pointing out that at the market
price of $9.00 per share for GDV common and at $20,000,000 for the
20,000 shares of preferred, GDV is paying $59,600,000 for an asset
with an appraised value of more than $80,000,000. Moreover, based
upon price/earnings comparisons with other companies when applied
against past and anticipated 1979 net earnings, defendants contend that
they can justify a value of more than $100,000,000 for Motel 6, Inc.
As to General Development's land holdings, defendants point to the
fact that all major land development companies are trading well below
book. This is because residential land sales have been slow in recent
years due to the state of the economy, environmental control regulations,
etc. They say that General Development must be viewed for its primary purpose, i.e., developing and selling land for profit. Its success,
and thus its value to the investing public, must be measured against this
standard and not on the basis of the value of the assets it holds but cannot yet dispose of due to a lack of market.
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As to the appraisal of Motel 6, Inc., defendants say that this was
done under accepted accounting principles so as to permit the acquisition
to be carried on the books of GDV as a purchase rather than as a pooling
entry. By so doing, the book equity of GDV is increased because of
the $90,000,000 acquisition value. In other words, it is increased by
$48,000,000 over the $42,000,000 book value of Motel 6, Inc. that it
would otherwise have been required to accept. Thus, defendants argue
that the appraisal of Motel 6, Inc. was accomplished after the price for
the acquisition was established as a result of other factors, and that as a
consequence the appraisal does not have the significance that plaintiff
would attribute to it.
[2] These and other factors aside, however, I am convinced that
preliminary injunctive relief is unwarranted at this point because I fail
to find a threat of imminent irreparable harm to the minority shareholders of GDV. In the first place, the vote at the forthcoming annual
meeting is structured so that City will not vote its 66.2 per cent ownership in favor of the acquisition of Motel 6, Inc. unless the acquisition is
first approved by a majority of the 33.8 per cent public shareholders.
Thus it is within the realm of possibility (although unlikely) that the
proposed acquisition will be voted down and this entire case rendered
moot. To enjoin the vote would be to deny this possibility.
Secondly, if the transaction is approved and is completed, it merely
requires the transfer by City to GDV of City's stock in Motel 6, Inc.
In return, GDV will issue its designated common and preferred shares
to City. Should plaintiff thereafter prevail on the merits, the transaction
can be undone by GDV's transfer of the Motel 6, Inc. stock back to City
and by the accompanying cancellation on its books of the common and
preferred shares issued to City.
Contrasted against this is the fact that if an injunction is granted
now, and plaintiff does not prevail on the merits, the transaction will have
to be updated by then current value studies, another shareholders meeting
will have to be convened, and new proxy materials disseminated, all at
the considerable expense of GDV. In addition, GDV, and thus its shareholders, would lose the income generated by Motel 6, Inc. during the
interim. On balance, I find the equities to be in favor of the defendants
on this aspect of the application.
[3] Moreover, counsel for the defendants have offered to give the
Court whatever assurances it may feel necessary to guarantee that the interests of the public shareholders be safeguarded between now and the time
of final disposition. I think this important because I am denying relief now
for the reason that the transaction appears to be one that will be easy to
undo should it be proven necessary. For this reason I find the required
element of imminent, irreparable injury to be lacking. However, during
the interim, it will be within the capability of both City and GDV to
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so scramble matters with their stock holdings resulting from the acquisition as to involve the interests of third parties and thus to render the
transaction difficult of rescission.
Accordingly, I accept the offer of the defendants and direct that both
the Court and counsel for plaintiff be given no less than five business-days

notice before City in any way disposes of or encumbers the GDV shares
it may receive in the transaction and also before GDV disposes of or encumbers in any way the ownership interests in Motel 6, Inc. that it may
receive in the event that the acquisition is approved by GDV's shareholders on June 26.
Otherwise, plaintiffs application for a preliminary injunction is denied.
IT IS SO ORD)EUM.

SCIENCE ACCESSORIES CORP.
V.

AMERICAN RESEARCH & DEVELOPMENT
No. 4324
Court of Chancery of the State of Delaware, New Castle
October 10, 1979
Science Accessories Corporation ("SAC") brought this action for an
accounting, imposition of a constructive trust and other equitable relief
for the alleged wrongful misappropriation from SAC of a valuable corporate opportunity to develop and market a new invention. Three of
the individual defendants are former employees of SAC, who had agreements with SAC that any invention of theirs invented by them while
employees of SAC would be the property of SAC. Brenner, another
defendant and the inventor, had no such agreement with SAC. The three
individual defendants built a model on their off-duty time, according to
the instructions of Brenner. The court of chancery, per Vice-Chancellor
Hartnett, held that the plaintiffs had failed to sustain their burden of
proof both as to breach of fiduciary duty by defendants by entering into
competition with SAC and deprivation of SAC by defendants of an
invention in violation of their agreement.
1.

Corporations C-

315

In the absence of an employment contract to the contrary, it is not a
breach of fiduciary duty for an employee to make arrangement to leave
his employer and start a competing business.
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315

An employee does not deprive his employer of a corporate opportunity when the opportunity comes to the employee from someone who has
no relationship with the employer and who does not desire the employer
to have the opportunity.
3.

Corporations 0== 315

A corporate officer need not turn over to the corporation an opportunity which is not essential or desirable to the corporation.
4.

Corporations C-:- 315

An employee does not breach a fiduciary duty by not disclosing a
corporate opportunity to his employer, when the employee has a duty of
confidentiality imposed upon him not to disclose the opportunity to the
employer, before any information is revealed to the employer.
5.

Patent C= 92

A party is not a co-inventor of a machine when he builds the machine
from information given to him by another.
6.

Corporation C-

315

A party has no duty to turn over to his employer something he
worked on but did not invent, under the terms of a contract that requires
the party to turn all his inventions over to his employer.
7.

Corporations 0

210

An employer can not hold a third party liable, when he works with
an employee of that employer who breached his fiduciary duty to that
employer, when there is no evidence that the third party knew of the
breach.
S.

Costs 0-

13

Because the employee should have paid for property of his employer
that he used when not acting within the scope of his employment, the
court has the discretion to assess costs against him.
Bruce M. Stargatt, Esquire, Young, Conaway, Stargatt & Taylor, P.O.
Box 607, Wilmington, DE 19899
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F. L. Peter Stone, Esquire, Connolly, Bove & Lodge, P.O. Box 2207,
Wilmington, DE 19899
Douglas E. Whitney, Esquire, Morris, Nichols, Arsht & Tunnell, P.O.
Box 1347, Wilmington, DE 19899
HARTNETT, Vice-Chancellor

This is my decision after seventeen days of trial and post-trial
briefing.
The suit was commenced by Science Accessories Corporation
("SAC") against defendants for an accounting and imposition of a constructive trust and other equitable relief for the alleged wrongful misappropriation for SAC of a valuable corporate opportunity to develop and
market a new magnetostrictive digitizer. A magnetostrictive digitizer
is utilized to transfer into a computer data shown on graphs, drawings,
plans, etc.
One of the corporate defendants is Summagraphics Corporation
("Summagraphics"), a corporation which has marketed the digitizer in
question. Three of the individual defendants are former employees of
SAC. They are Dr. Albert Whetstone ("Whetstone"), who vas the
primary organizer of Summagraphics, and Edward Snyder ("Snyder")
and Stanley Phillips ("Phillips"), who joined Whetstone in the new
venture. The other individual defendant is Dr. Albert Brenner ("Brenner"), the inventor of the digitizer. The other corporate defendant is
American Research & Development ("ARD"), an investor of risk capital
which financed the formation of Summagraphics and is its controlling
stockholder. Whetstone, Snyder and Phillips are stockholders and employees of Summagraphics and along with Brenner own all the stock not
owned by ARD.
Plaintiff claims that it may prevail on three theories of law:
1. Whetstone, Snyder and Phillips breached a fiduciary duty to
SAC by going into competition with it.
2. The defendants are liable to SAC for having deprived SAC
of an invention in violation of an agreement.
3. ARD and Brenner are liable to SAC because of their participation in the breaches of duty by Whetstone, Snyder and Phillips.
Plaintiff, however, failed to sustain its burden of proving the factual
allegations necessary to support its claims.
In arriving at this conclusion, I make the following findings of fact
based on the pleadings, the testimony adduced at 17 days of trial, 140
exhibits introduced into evidence, and post-trial briefing. I have disregarded any inadmissible evidence and exhibits.
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I
Whetstone, Snyder and Phillips were employed by SAC prior to the
fall of 1972 and voluntarily left the employment of SAC when Summagraphics commenced to operate. They formed Summagraphics in the
spring of 1972 while still employees of SAC. Summagraphics directly
competes with SAC in the manufacture and sale of a digitizer.
Whetstone, Snyder and Phillips entered into agreements with SAC
whereby they agreed that any invention of theirs, whether patentable or
not, invented by them while employees of SAC would be the property
of SAC. The agreements, however, did not contain a covenant not to
compete with SAC.
Whetstone was directly involved in the design and production of a
digitizer at SAC before he left. The digitizer produced by SAC at this
time differed in its basic design from the digitizer later produced by
Summagraphics. Approximately five months before Whetstone left SAC,
he entered into an agreement with Brenner to form Summagraphics to
manufacture and sell a digitizer based on a novel idea of Brenner. Brenner's idea constituted an invention. The digitizer produced and sold by
Summagraphics innovatively differs from the digitizer produced and sold
by SAC and the innovative differences are the result of Brenner's invention. Whetstone, Snyder and Phillips built a model of the digitizer ultimately produced by Summagraphics while still employed by SAC, but
this model was built during off-duty time at their own facilities. The
model took less than two months to build and none of the materials used
in the model came from SAC.
Neither Whetstone, Snyder or Phillips were co-inventors of the digiitizer with Brenner. The building of a model of the digitizer was done
in accordance with Brenner's instructions and did not result in any
improvement, discovery or invention. Brenner had no agreements with
SAC.
The digitizer invented by Brenner was not essential to the business of
SAC.
Brenner desired that his invention not be shown to or utilized by
SAC. He disclosed the invention to Whetstone in confidence.
There is insufficient evidence to show that Whetstone ever purloined
any mago strictive wire from the inventory of SAC. Mago strictive wire
is a component of the digitizer manufactured by Summagraphics. However, the evidence is sufficient to show that Whetstone acquired some
mago strictive wire while engaged in activities on behalf of SAC and as
"trade" for favors from SAC to the donor of the wire. Therefore, the
wire should have been the property of SAC and Whetstone should have
paid SAC for it. The value of the wire is less than $20.
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Whetstone made several personal phone calls in connection with the
-formation of Summagraphics while employed at SAC and charged them
to SAC. Whetstone should have paid SAC for the phone calls. The
value of the phone calls does not exceed $10.
Whetstone spent nine to twelve days while on the SAC payroll in
his own endeavor in forming Summagraphics. These days, however,
were due to Whetstone as vacation days, although he did not apply for
vacation time on the days off.
Whetstone was disloyal to SAC because, in a limited circulation
prospectus for Summagraphics, he compared the SAC digitizer unfavorably with the proposed digitizer of Summagraphics. Whetstone was in
the process of building the sparkless digitizer, ultimately manufactured
by Summagraphics, at the same time he was working to build a sparkless
digitizer at SAC. The two digitizers, however, are based on different
scientific principles.
After 1970, SAC fell on hard times due to a severe cutback in government research. SAC was in deep financial difficulty in 1971 and 1972
and was unable or unwilling to develop products suggested by Whetstone
and Whetstone looked for, but could not find, other employment during
this period. SAC was neither inclined nor able to develop new products
in this field in 1972.
The market for digitizers has developed mainly since 1972. Part of
the success of Summagraphics has been due to its digitizer being marketed
in a different market than was served by SAC.
Whetstone was at one time an officer and director of SAC and
was a key employee of SAC in 1972. SAC, however, failed to sustain
its burden of showing that Whetstone was a director or officer of SAC
during 1972. Snyder and Phillips were not directors or officers of SAC
in 1972.
SAC has not shown that it suffered any actual damages resulting
from any acts of any defendants.
Defendant-ARD was merely an investor and had no knowledge of
any impropriety by Whetstone, Snyder, Phillips or Brenner at the time
it agreed to help finance Summagraphics. It was unaware of any legal
or moral reason why it should not have invested in Summagraphics at
the time of its investment.
None of the defendants (except ARD, a Delaware corporation) had
any contacts with Delaware prior to the institution of this action except
that Whetstone, Snyder and Phillips had Summagraphics incorporated
in Delaware by an incorporator. Service of process was obtained over all
.defendants (except ARD) by sequestration.
The place of business of SAC and Summagraphics during the time
in question was Connecticut and most of the acts complained of occurred
there.
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II
[1] From these factual findings it is clear: (1) Whetstone, Snyder
and Phillips may have been disloyal to SAC but they were not guilty of
such a breach of fiduciary duty as would justify the relief sought.
There were no employment contracts between Whetstone, Snyder
and Phillips and SAC. In the absence of such employment contracts,
Whetstone, Snyder and Phillips were free to make arrangements to leave
SAC and to start a competing business. There was insufficient evidence
to show that these activities of Whetstone, Snyder and Phillips were so
improper as to be actionable as a legal breach of fiduciary duty. The
fact that Whetstone, as former employee, owed SAC $30 for phone calls
and wire is not sufficient to establish an actionable breach of fiduciary
duty by him. See H & S Mfg. Co. v. Benjamin F. Rich Co., Del. Ch.,
181 A.2d 431 (1962); American Chain & Cable Co. v. Avery, Conn.
Super., 143 U.S.P.Q. 126 (1964); James C. Wilborn & Sons, Inc. v.
Heniff, Ill. App. 237 N.E.2d 781 (1968); Maryland Metals, Inc. v.
Metzner, Md. App. 382 A.2d 564 (1978); Restatement of Agency (2nd)
§ 393.
[2] Whetstone, Snyder and Phillips did not deprive SAC of a corporate opportunity because the digitizer in issue was invented by Brenner
who had no relationship with SAC and who did not desire SAC to have
the use of his invention. The evidence also showed that SAC was neither
interested in, nor able to develop, the digitizer of Brenner at the time
Brenner disclosed his invention to Whetstone or thereafter. The opportunity was therefore not available to the corporation. Johnson v.
Greene, Del. Supr., 121 A.2d 919 (1956) ; Guth v. Loft, Inc., Del. Supr.
5 A.2d 503 (1939); Katz Corp. v. T. H. Canty & Co., Conn. Supr.,
362 A.2d 975 (1975) ; Bisbee v. Midland Linseed Products Co., 8th Cir.,
19 F.2d 24 (1927); 3 FLETCHER Cyclopedia of Corporations § 862.1;
Fliegler v. Lawrence, Del. Supr., 361 A.2d 218 (1976); Robinson v.
Brier, Pa. Supr., 194 A.2d 204 (1963).
[3] The digitizer invented by Brenner was not essential to the
business of SAC. Equity Corp. v. Milton, Del. Supr., 221 A.2d 494
(1966).
[4] Whetstone did not violate a fiduciary duty to SAC by not disclosing Brenner's invention to SAC since Brenner imposed a duty of
confidentiality upon Whetstone before revealing his idea for a new type
of digitizer to him. Restatement of Agency (2nd) § 381 (Comment)
(1958). Even if Whetstone should have told SAC about Brenner's invention, it is clear that SAC could not have made use of the invention
and the disclosure would have been useless to SAC.
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(2) There was no violation of the agreement between SAC and
Whetstone, Snyder and Phillips. The agreement provided only that SAC
was entitled to any invention by them while they were employed at SAC,
but the evidence showed the digitizer in question was invented solely
by Brenner who was not a party to the agreement. Brenner was issued
the patent on the digitizer in his sole name and I am convinced he was
its sole inventor.
[5-6] Brenner had the conception of the innovative idea for a new
type of digitizer and gave sufficient details to Whetstone to enable him,
Snyder and Phillips to build a model. Neither Whetstone, Snyder or
Phillips were, therefore, joint inventors with Brenner. See Brown v.
Odeco, Del. Ch., 374 A.2d 842 (1977) ; Farber,Inc. v. Texas Instruments,
Inc., D. Del., 211 F.Supp. 686 (1962) ; Amax Fly Ash Corp. v. United
States, Ct. Cl., 514 F.2d 1041 (1975).
[7] (3) Neither ARD or Brenner can be held liable to SAC. As
set forth above, there was no showing that there was such a breach of
fiduciary duty by Whetstone, Snyder or Phillips to SAC as would justify
the relief sought. Even if, arguendo, Whetstone, Snyder and Phillips
breached a fiduciary duty owed to SAC, there was no creditable evidence
that ARD or Brenner knew of any such breach of duty. See Penn Mart
Realty Co. v. Becker, Del. Ch., 298 A.2d 349 (1972); Rocke_- Bros., Inc.
v Rhoades, 3rd Cir., 527 F.2d 880 (1975); Lanca v. Drexel & Co., 2nd
Cir., 479 F.2d 1277 (1973) ; Restatement (2nd) Torts § 876(b).

III
As set forth above, I found that none of the defendants (except
ARD) had any contacts with Delaware, except to form a Delaware corporation. Since, however, SAC cannot recover on the merits, it is not
necessary to dispose of defendants' Motion To Dismiss because their
appearance was compelled by sequestration pursuant to 10 Del. C. § 366.
See Shaffer v. Heitner, 433 U.S. 86 (1977); Tuckman v. Aerosonic
Corp., Del. Ch., 394 A.2d 226 (1978); aff'd. Del. Supr., - A.2d (1979); Arden-Mayfair, Inc. v. Louart, Del. Ch., 385 A.2d 3 (1978).

IV
For the reasons set forth, plaintiff cannot recover on the three legal
theories advocated by it and therefore the claims of SAC must be dismissed.
[8] Because the evidence shows that Whetstone should have paid
SAC for personal phone calls he charged to SAC and for wire he obtained for his own use while acting in the scope of his employment, I
assess the costs of this action against him. See Bordlcy v. Jones, Del.
Supr., 65 A.2d 484 (1948). A proposed order may be submitted.
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FISHER v. MOLTZ
No. 6068
Court of Chancery of the State of Delaware, New Castle
December 28, 1979
Plaintiffs, former employees of C. J. Lawrence & Company, Inc.,
brought this application for a preliminary injunction against the corporate
defendants to compel defendant to extend their offer to repurchase shares
to include the plaintiffs or in the alternative to enjoin the consummation
of the offer. The repurchase offer was not made to any present employees of the corporation, but it was made to all former employees except
the plaintiffs in this action. The court of chancery, per Vice-Chancellor
Hartnett, granted the injunction on the basis that the corporate defendants had not met their burden of showing that there is a valid corporate
purpose in making the stock purchase offer to some former employees
and not others.
1.

Corporations 0-

312(5), 316(1), 320(11)

It is well settled that a Delaware corporation may purchase its own
shares for a valid corporate purpose.
2.

Corporations C

174, 316(1)

Corporate directors owe a fiduciary duty to the stockholder of a Delaware corporation. The burden is imposed upon the corporation to show
that there is a valid corporate purpose for limiting the offer to purchase
shares and that in doing so it has not unduly favored one group over
another.
3.

Injunctions C---

132, 137(4), 147, 152

An injunction will be issued at preliminary stage where the plaintiffs
have shown the reasonable probability of ultimate success upon a final
hearing on the merits.
4.

Injunctions 0=

132, 136(3)

Injunction will be granted when it is reasonably necessary for .the
preservation of the status quo.
5.

Injunctions <'=, 136(3), 137(2), 137(4), 151, 152

The injunction will be granted when it will not unduly harm anyone,
because its effect will be merely to postpone the consummation of the
offer until the final ruling.
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Charles S. Crompton, Jr., Esquire, Potter, Anderson & Carroon, P.O.
Box 951, Wilmington, DE 19899
Edmund N. Carpenter, II, Esquire, Allen M. Terrell, Jr., Esquire,
Richard D. Kirk, Esquire, Richards, Layton & Finger, P.O. Box 551,
Wilmington, DE 19899.
HARTNET,

Vice-Chancellor

This is my decision on plaintiffs' application for a preliminary injunction, which is granted.
The facts are uncontroverted. The corporate defendants are: C. J.
Lawrence & Company, Inc., a Delaware corporation, which is a holding
company which owns substantially all of the stock of Cyrus J. Lawrence
Incorporated, a Delaware corporation, which is engaged in the securities
business in New York. The named individual defendants who have not
been served in this action, are the directors of C. J. Lawrence & Company, Inc.
On December 11, 1979, C. J. Lawrence & Company, Inc. made an
offer to purchase all of its shares of stock owned by certain persons. The
persons to whom the offer was made were former employees of Cyrus J.
Lawrence Incorporated. The offer was not made to any present employees of Cyrus J. Lawrence Incorporated but it was made to all former
employees except the plaintiffs in this law suit.
The plaintiffs left the employment of Cyrus J. Lawrence Incorporated
in 1976 or 1977 and sought to sell their stock in C. J. Lawrence & Company, Inc. back to the corporation without success. They then commenced
a suit in the United States District Court for the Southern District of
New York to compel the purchase of their stock by C. J. Lawrence &
Company, Inc. They were mostly unsuccessful in that suit but it is still
pending.
Plaintiffs, on December 21, 1979, commenced this action seeking
interim injunctive relief to compel the defendants to expand their offer
to repurchase shares of C. J. Lawrence & Company, Inc. to include the
plaintiffs, or in the alternative to enjoin the consummation of the offer.
All the persons who were recipients of the offer to purchase have accepted the offer and tendered their shares, but final consummation of the
offer will not occur until January 3, 1980-apparently for tax reasons.
[1] It is well settled that a Delaware corporation may purchase its
own shares for a proper corporate purpose. 8 Dcl. C. § 160(a); Clef
v. Mathes, Del. Supt., 199 A.2d 548 (1964) ; Kors v. Carcy, Del. Ch., 158
A.2d 136 (1960); Martin v. American Potash & Chemical Corp., Del.
Supr., 92 A.2d 295 (1952); Kaplan v. Goldsamt, Del. Ch., 380 A.2d
556 (1977).
Presumably, although no case has been cited in point, a
corporation may purchase its shares from one or more persons without
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making a similar offer to all stockholders, if done for a proper corporate
purpose.
The question presented here, therefore, is whether a corporation
may make an offer to purchase its own shares from a group of its stockholders (former employees) but exclude certain other members of the
group from the offer.
[2] Plaintiffs, in effect, urged that it is unfair for a Delaware corporation to make a stock purchase offer to some stockholders and not
to others, citing: Singer v. Magnavox Co., Del. Supr., 380 A.2d 969
(1977); Sterling v. Mayflower Hotel Corp., Del. Supr., 93 A.2d 107
(1952); and Petty v. Penntech Papers, Inc., Del. Ch., 347 A.2d 140
(1975). I am aware of no Delaware case holding that there is an absolute
prohibition against a Delaware corporation offering to purchase its shares
from one or more of its stockholders without making a similar offer to
all of its stockholders. The Delaware rule, however, that corporate directors owe a fiduciary duty to the stockholders of a Delaware corporation
mandates that when a corporation makes an offer to purchase the corporation's stock from certain stockholders and excludes the other stockholders from participation, a burden is imposed upon the corporation to
show that there is a valid corporate purpose for limiting the offer and that
in so doing it has not unduly favored one group over another. See HENN,
Law of Corporations § 241; Singer v. Magnavox Co., supra; Tanser v.
Int'l. Gen. Ind., Del. Supr., 379 A.2d 1121 (1977).
In this case the corporate defendants have not met their burden of
showing that there is a valid corporate purpose in the making of a stock
purchase offer to certain employees who are no longer employed by Cyrus
J. Lawrence Incorporated, and excluding certain others in the same category, i.e. the plaintiffs here.
[3] I am therefore convinced, at least at this preliminary stage, that
plaintiffs have shown the reasonable probability of ultimate success upon
a final hearing on the merits. Bayard v. Martin, Del. Supr., 101 A.2d
329; Allied Chem. & Dye Corp. v. Steel & Tube Co., Del. Ch., 122 A.
142 (1923).
[4] I am also convinced that injuctive relief is reasonably necessary
for the preservation of the status quo, the protection of plaintiffs rights
or the prevention of irreparable harm. 42 Am. JUR.2d, Injunctions § 15;
Danby v. Osteopathic Hospital Ass'n. of Del., 101 A.2d 308 (1953);
Bayard v. Martin, supra; Thos. C. Marshall, Inc. v. Holiday Inn, Inc.,
Del. Ch., 174 A.2d 27 (1961).
[5] The granting of interim injunctive relief will not unduly harm
anyone since its effect will be merely to postpone the consummation of
the offer until a final ruling. Bayard v. Martin, supra; Thos. C. Marshall,
Inc. v. Holiday Inn, Inc., supra; Allied Chem. & Dye Corp. v. Steel &
Tube Co., supra.
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The defendants' claim that relief cannot be granted in this case because of the absence of indispensable parties; i.e. the persons to whom
an offer to purchase has been made, is without merit. The present case is
distinguishable from Elster v. Anmerican Airlines, Del. Ch., 106 A.2d
202 (1954). The subject of this suit is the offer to purchase made by
the defendants. If the offer violates Delaware law its consummation
clearly may be stopped by this Court. It is the allegedly improper offer
by the corporation to selectively purchase its own shares which is before
me-nothing else. See: Chancery Rule 19.
A preliminary injunction will, therefore, be entered against the
consummation of the offer to purchase its share made by C. J. Lawrence
& Company, Inc. upon plaintiffs posting an appropriate bond in the
sum of $10,000.

VALHI, INC. v. PSA, INC.
No. 5730
Court of Chancery of the State of Delaware, New Castle
March 6, 1980
Valhi, Inc. was owner of 700,000 shares in PSA, Inc. Valhi, Inc.
filed a class action derivative suit against PSA, Inc., acting as representative plaintiff. Valhi, Inc. entered into agreement of amendment to a
call option with PSA, Inc. The agreement purported to end the litigation between the two corporations by providing for the sale of Valhi, Inc.'s
shares to PSA, Inc. Intervenor Wied filed an application with the court
of chancery pursuant to Rule 23.1 to have notice given to all other stockholders of PSA, Inc., claiming the agreement to be a settlement or compromise of a derivative action. No injunction order issued preventing
the sale, so the agreement was consummated. Intervenor Wied now

seeks sanctions against Valhi, Inc., for carrying through the sale while it
was under attack in the court of chancery. The court of chancery, per
Chancellor Marvel held that a basic purpose of Rule 23.1 and its notice
requirement is to insure judicial supervision over derivative actions so
that another stockholder can object to the compromise or intervene and
continue the litigation. However no notice is necessary when there is no
showing that compensation passed directly or indirectly between the
defendant and the representative plaintiff. Chancellor Marvel ruled that
no purpose would be served by giving notice to the other stockholders
since no "settlement fund" was received from PSA, Inc. Because no
identifiable compensation could be found passing between defendant and
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the plaintiff, Chancellor Marvel declined to rule on any sanctions until
further briefing.
1.

Federal Civil Procedure (-=- 1698

Another basic purpose behind the promulgation of Rule 23.1 is the
elimination of "strike suits," the purpose of which was to entice corporate
management into an agreement to buy out a striking stockholder. DEL.
CT. CH. R. 23.1.
2.

Federal Civil Procedure

C---

Compromise and Settlement 0=-

1698
4

The overall purpose of Rule 23.1 was to insure judicial superivision
over derivative actions, thereby preventing abuses in disposal of such
litigation. DEL. CT. CH. R. 23.1
3.

0:-

1698

Compromise and Settlement C---

4

Federal Civil Procedure

No notice of a compromise or settlement is necessary if there is a
showing that no compensation passed directly or indirectly from any
of the defendants to the plaintiff or plaintiff's attorney and that no promise
to give any such settlement has been made.
Irving Morris, Esquire, P.O. Box 1070, Wilmington, Delaware, 19899
R. Franklin Balotti, Esquire, P.O. Box 551, Wilmington, Delaware, 19899
A. Gilchrist Sparks, Esquire, P.O. Box 1347, Wilmington, Delaware, 19899
MARVEL,

Chancellor

Valhi, until recently the holder of 700,000 shares of common stock
of PSA, on February 26, 1980, entered into an agreement of amendment
to a redemption agreement attached to a call option agreement of February
21, 1979, which had been entered into between it and PSA on the date
indicated. Such agreement of amendment purported to dispose of litigation pending between such corporations by providing for the closing of the
sale of Valhi's 700,000 shares of PSA stock to the latter on the date
above stated.
At the time such amendment to the redemption agreement was
entered into and the closing consummated there was pending in this
Court an application of the intervenor Wied to have this Court require
notice to be given to all stockholders of PSA other than Valhi, its directors and the directors of PSA of what the intervenor Wied claimed
to be a settlement or compromise of a derivative action as allegedly re-
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quired by Rule 23.1 as a prerequisite to a hearing on the propriety of
such alleged compromise or dismissal.
At the time of such closing, no injunctive order against the consummation of the agreement for the sale of Valhi's PSA stock to PSA
was outstanding so that the sale complained of by the intervenor Wied is
now a fait accompli. This being the case, through her attorney, Mrs.
Wied now asks for the application of sanctions against Valhi for carrying through with the questioned sale while it was under attack in this
Court.
In resisting the imposition of sanctions and in effect seeking ex post
facto approval of its withdrawal as a representative plaintiff, Valhi points
to the fact that the intervenor Wied professes to be ready and willing
to represent the interests of the stockholders of PSA other than the individual defendants and that the rights of such stockholders in this
derivative litigation will therefore be adequately protected, and, as reported to the Court by counsel for Valhi, such claims are close to settlement in the California litigation. Valhi accordingly contends that a
basic purpose behind the enactment of Rule 23.1 has been served, namely
that of insuring that a derivative action not be compromised or dismissed
in a manner which will militate against the interests of the class of stockholders for the benefit of whom the action was filed has been served.
[1] I am satisfied, however, that Vahi over-simplifies the reason for
the enactment of Rule 23.1, another basic purpose behind the promulgation
of which having been, I believe, the elimination of the evils inherent in a
so-called "strike suit" which was once permitted to be filed in the guise
of an action for the alleged benefit of a corporation, the actual purpose of
such a suit being to entice corporate management into an agreement to
buy out a "strildng" stockholder at a premium, thus achieving the principal purpose for which the action was filed.
Valhi, as noted above, persists in its effort to have its alleged personal rights held by it in its status as a stockholder of PSA isolated
from its duties as a fiduciary suing as a representative of the stockholders
of PSA, other than the individual defendants, arguing that recognition
of such a separation of interests will not subvert a basic purpose behind
the enactment of Rule 23.1. Thus, while counsel for Valhi in their
memorandum of January 29, 1980 recognize that "*** Valhi, as a representative plaintiff has a duty-fiduciary if you will-not to compromise
or settle those (class and derivative) claims for its own personal benefit
**" contend that: "Beyond this duty, however, noting in Rules 23 and
23.1 limits Valhi's right to deal with its own property, including its
stock of PSA, as it sees fit."
[2] Rule 23.1 was adopted as had Rule 23, first by the federal
courts and then by state courts, for the overall purpose of insuring judicial supervision over derivative actions, thereby preventing abuses in the
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disposal of such litigation, such as the buying off of a derivative claim,
Chickering v. Giles, Del. Ch., 270 A.2d 373 (1970), such a rule being
directed against "*** private settlements under which the plaintiff stockholder and his attorney get the sum paid in settlement and the corporation gets nothing.", Craftsman Finance and Mfg. Co. v. Brown (S.D.N.Y.
1945) 64 Fed. Supp. 168. And the most efficacious way to prevent such
abuses was determined to be to make any compromise or dismissal subject
to court approval after giving other stockholders notice of the terms of
such a proposal, thus providing such other stockholders with an opportunity not only to register objection to any proposed buying off of a
plaintiff or to protest any other alleged unfairness in a proposed compromise or settlement, but also to provide, in the absence of any showing
of a buying off or the like, an opportunity for any other stockholder to
intervene and take up the prosecution of a derivative action which the
original plaintiff seeks to abandon.
[3] Logically, when a dismissal of a derivative action is sought without prejudice or with prejudice as to the plaintiff only, thus insuring the
continuity of the litigation, notice to stockholders is not required provided
"*** there is a showing that no compensation in any form has passed
directly or indirectly from any of the defendants to the plaintiff or plaintiff's attorney and that no promise to give any such compensation has
been made."
Here, while there appears to have been a buying out of Valhi's claim,
which was brought derivatively, no contribution to the claimed settlement has been made by the alleged wrongdoers, namely the directors of
PSA, as was the case in Clark v.Greenberg, N.Y. Ct. of App., 71 N.E.2d
443 (1947), but rather such alleged buying out of Valhi's PSA stock
appears to have been accomplished by the board of directors of PSA
through the use of corporate assets either for the improper purpose of
preventing a threat to entrenched management or perhaps the proper
purpose of ensuring the future well being of PSA. Compare Kors v.
Carey, Del. Ch., 158 A.2d 136 (1960), Bennett v. Propp, Del. Supr.,
187 A.2d 405 (1962), and Cheff v. Mathes, Del. Supr., 199 A.2d 548
(1969).
Under the circumstances here presented, however, there would appear
to be no purpose served by the giving of notice to stockholders, there
being no settlement fund in hand received from the directors of PSA. I
have decided that before reaching a decision on the pending application
for the imposition of sanctions against Valhi, I should have briefs from
opposing counsel on the questions of whether or not under the present
circumstances such form of relief against Valhi is appropriate, no tangible
recovery having been made from the alleged wrongdoers, namely, the
directors of PSA, and, if so, the nature of such sanctions. A proposed
brief schedule may be submitted for the Court's approval.
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NATIONAL MEDICAL PROPERTIES, INC.
No. 6036
Court of Chancery of the State of Delaware, Sussex
March 14, 1980
National Medical Properties, Inc. was voided for nonpayment of
franchise taxes. The corporation still had assets and liabilities which
required winding up and distribution to the shareholders. The three
primary shareholders were also the three directors. Two of the directors
informed the other that they were going to loan the corporation the necessary funds and have it revived pursuant to DEL. CODE ANN. tit. 8, § 312.
Their intention was to revive the corporation and take steps to liquidate
it. The other director made application pursuant to DEL. CODE ANN.
tit. 8, § 279 to have trustees appointed to wind up the corporation. He
also sought a temporary restraining order to prevent the other directors
from reviving the corporation. The court of chancery, per Vice-Chancellor Brown, held that it would not be a waste of corporate assets to revive
the corporation. Further, he held § 312 only requires a majority of the
directors to revive a corporation. Concluding that no restraining order
should issue, the vice-chancellor found that no irreparable harm would
result by alloving the revival.
1. Corporations C---

621(1)

Payment of overdue franchise taxes with the purpose of reviving a
corporation for immediate liquidation is not in certain circumstances a
waste of corporate assets. DEL. CODE ANN. tit. 8, § 279.
2.

Corporations C

571

A certificate for revival of a void corporation does not require consent of all directors, only a majority. DEL. CODE ANN. tit. 8, § 312.
Louis J. Finger, Esquire, Thomas L. Ambro, Esquire, P.O. Box 551,
Wilmington, Delaware 19899
William 0. LaMotte, Esquire, Craig B. Smith, Esquire, P.O. Box 1347,
Wilmington, Delaware 19899
BROWN, Vice-Chancellor

Having considered the facts of the matter and the arguments of
counsel, it is my decision to deny the application for a temporary restraining order.
The corporation was voided on April 15, 1972 for nonpayment of
some $12,000 in franchise taxes. Its charter was forfeited on January 30,
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1973. However, the corporation still has assets and liabilities which
require winding up of the corporate enterprise and distribution to the
former shareholders.
The three primary shareholders of the corporation were the petitioner
Maxwell Dauer together with Dr. Leonard Freed and Dr. David Kenet.
These gentlemen were the three directors of the corporation prior to the
forfeiture of its charter. Also, prior to forfeiture, Kenet was president,
Freed was vice president and Dauer was secretary-treasurer. There were
four other shareholders, but their holdings were nominal only when compared to the 203,000 shares of Freed and Dauer and the 283,000 shares
of Kenet.
Previously, the application of Freed and Kenet to have the corporation continued pursuant to 8 Del. C. § 278 was denied, but without prejudice to their right to petition for a liquidating receiver or trustee pursuant
to 8 Del. C. § 279.
Kenet and Freed have since notified Dauer of their intention to loan
the corporation some $15,000 so as to pay the back franchise taxes and to
thereby have the charter revived pursuant to 8 Del. C. § 312. Once
the corporation is revived, it is their intention to hold a shareholder
meeting to elect directors, to re-elect the three of them as directors, and
to thereafter take the necessary steps to liquidate the corporation.
Dauer has responded by filing a petition to have himself and Kenet
appointed as co-trustees under § 279 to wind up the affairs of the corporation. In the meantime, Dauer seeks a restraining order so as to prevent Kenet and Freed from paying the delinquent franchise taxes and
reviving the corporation under § 312. Dauer claims that he faces irreparable harm based upon the decision in Engstrum v. Paul Engstrum Associates, Del. Ch., 124 A.2d 722 (1956) and McKee v. Standard Minerals
Corporation,Del. Ch., 156 A. 193 (1931) wherein it was held that once
a forfeited charter is revived pursuant to § 312 only the State can institute proceedings to question the action taken and that as a consequence
the appointment of a receiver to wind up the affairs of the corporation
thereafter is inappropriate. Thus, Dauer says that unless a restraining
order is ordered against revival under § 312, his petition for trustees
under § 279 will be rendered moot and he will be deprived of his right
to have the Court pass upon the manner in which the unfinished business
of the corporation is to be concluded.
[1] One problem I have with Dauer's position is that it is based on
the argument that it would be a waste of corporate assets to revive the
corporation by a payment of the delinquent franchise taxes when the
corporation is going to be immediately liquidated thereafter. It is Dauer's
position that liquidation under § 279 would avoid their needless payment.
However, despite the practicality of such a position, I find it difficult to
hold, even in the present context that the payment of overdue franchise
taxes amounts to a waste of corporate assets.
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[2] Secondly, § 312(d) (6) requires only that the certificate for
revival accompanying payment of the franchise taxes state that it is being
"filed by authority of those who were directors or members of the governing body of the corporation at the time its certificate of incorporation
expired". I acknowledge Dauer's argument that this should be construed
to mean all of those who were directors and not just a majority of those
who were directors. However, I do not feel that such a construction is
required. If a majority of directors can guide corporate affairs when it
is alive and well, I see no reason why unanimous consent of all former
and available directors should be required to breathe new life into the
forfeited enterprise. It would seem that the requisite majority of former
directors should serve for this purpose also
In short, Dauer is asserting that since all are in agreement that their
purpose is to conclude the unfinished business of the corporation so as to
finally terminate its need to exist, he, as a former shareholder and director
has a right to have this Court make the decision as to whether it would
be best to do so through a liquidating trustee under § 279 or whether it
would be in the best interests of all concerned, as contended by Kenet
and Freed, to permit the corporation to be revived under § 312 and to
thereafter be wound up just as though there had been no forfeiture of the
charter. I fail to see where Dauer has shown a likelihood that he could
prevail on such an argument. If § 312 gives a majority of the former
directors the right to revive the corporation, as I feel it does, then I see
no basis for this Court to substitute its judgment at the request of a
minority former director simply because all former directors are in agreement that the corporation is to be liquidated and its remaining assets
distributed.
Other factors considered are that Kenet and Freed feel that in the
long run revival is the least expensive way to proceed in view of the
fact that the corporation owns land in Florida and that an ancillary
receiver there, along with counsel, would have to be appointed in addition
to co-trustees here. Also, there is no threat of irreparable harm to Dauer
if the corporation is revived. He will be still a major shareholder and
will again be made a director. As such, he will have a say in the manner
in which affairs are wound up. Should the others act improperly, he has
the availability of a derivative action to seek redress.
All considered, the application for the restraining order is denied.
IT IS SO ORDERED.
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ERRATA
Page one, note two. A period and a quotation mark should close the
second quotation. Thus: They just fade away."
Page two, line two.

"Closely examine" should read "examine closely".

Page two, line seventeen.
Page eleven, line A.

"Bareter" should read "barter."

"9.51" should read "0.51".

Page thirteen, line twenty-three.

"Funds" should read "Fund."

Page thirteen, note fifty-seven. The effective date of 15 U.S.C.A. §§ 16931693(r) should read May 10, 1980. The effective date of §§ 1693(g)
and 1693(i) should read February 8, 1979.
Page thirteen, note fifty-eight.
1980.

The effective date should read May 10,

Page fourteen, note sixty-three, note sixty-six and note sixty-seven.
effective dates should read May 10, 1980.
Page fifteen, note sixty-nine.
1980.

The

The effective date should read May 10,

Page seventeen, line two. "Is" should read "It".
Page seventeen, line twenty-one. "Funds" should read "Fund".
Page twenty-one, line thirteen. Insert after "account." the following:
"unless the court should find that drawer negligence under section
3-406 substantially contributed to the forgery of the indictment."
Page twenty-seven, line twelve. Insert after "care" the following:
"in preparing and issuing the check and this failure under section
3-406 substantially contributes to the forgery, or if he fails to use
reasonable care"
Page thirty, line ten. "payee," should read "payor,".

