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WEINBERGER V UOP: DELAWARE'S EFFORT TO PRESERVE
A LEVEL PLAYING FIELD FOR CASH-OUT MERGERS
BY WILLIAM PRICKETT" & MICHAEL HANRAHAN"
I.

INTRODUCTION

The Delaware Supreme Court's decision in Weinberger v. UOP,
Inc. I represents the latest revision of the rules governing cash-out merger
disputes between corporate fiduciaries and minority stockholders. 2 These
recurring disputes center on the fairness obligation owed by the majority
to the minority stockholders. 3 The obligation stems from the majority
stockholder's control of the corporation and forbids unfair use of that
control to the detriment of the minority. 4 The decision reflects the court's
continuing effort to provide a "level playing field" for these contestants.
Weinberger could be considered the beginning of a new chapter in
Delaware merger law, providing fresh answers to many questions.
However, more accurately, the opinion may be only the opening
paragraph of this chapter, since it raises new issues and leaves certain
5
questions unresolved.
It is difficult to predict with certainty how the Delaware courts
will resolve the unanswered questions after Weinberger. This article,
however, attempts to offer some insight on the more provocative issues:
(1) The burdens of pleading, producing evidence, and proof in
6
Singer-Weinberger actions;
* Members of the Delaware Bar and of Prickett, Jones, Elliott, Kristol &
Schnee. The authors are the attorneys for the former UOP minority stockholders
in Weinberger.

1. 457 A.2d 701 (Del. 1983).
2. For comprehensive reviews of the prior steps in the evolution of Delaware
law pertaining to cash-out mergers, see Weiss, The Law of Taktout Mergers: A Historical
Perspective, 56 N.Y.U. L. REV. 624 (1981) [hereinafter cited as Te Law of Takeout
Mergers]; Weiss, The Law of Take Out Mergers: Weinberger v. UOP, Inc. Ushers in
Phase Six, 4 CARDozo L. REv. 245 (1983) [hereinafter cited as PhaseSix]; Weiss, Balancing Interests in Cash-Out Mergers: The Promise of Weinberger v. UOP, Inc., 8 DEL
J. CoRp. L. 1 (1983).

3. See, e.g., Harman v. Masoneilan Int'l, Inc., 442 A.2d 487, 498-99 (Del.
1982); Singer v. Magnavox Co., 380 A.2d 969, 976-77 (Del. 1977); Sterling v.
Mayflower Hotel Corp., 93 A.2d 107, 109-10 (Del. 1952).

4.
5.
and after
a Dissent,
6.

See Singer, 380 A.2d at 979-80.
Besides media reports, Weinberger provoked professional comment both before
the court's final opinion: Deutsch, Weinburger [sic] v. UOP: Analysis of
6 CORP. L. REV. 29 (1983); Phase Six, supra note 2.
See infa text accompanying notes 10-54. As pointed out below, we disagree

(59)
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(2) Weinberger's emphasis on the requirement of complete
disclosure; 7
(3) Permitting a plaintiff reasonable latitude to investigate possible nondisclosure, without subjecting a majority stockholder to
8
disclosure "fishing expeditions; "

(4) The existence and nature of class actions in cash-out merger
cases after Weinberger.9

II.

BURDENS OF PLEADING, PRODUCING EVIDENCE, AND PROOF
A.

Weinberger's Distribution of Burdens

The supreme court began its redefinition of the ground rules for
cash-out mergers by allocating the burdens of pleading, producing
evidence, and proof. 10 Application of these burdens will have significant substantive effects on ihe remedies available to minority stockholders.
The court defined the burdens as follows:
(1) Plaintiff's Burden of Pleading

"[Tlhe plaintiff in a suit challenging a cash-out merger must allege
specific acts of fraud, misrepresentation, or other items of misconduct
to demonstrate the unfairness of the merger terms . .
(2) Plaintiff's Burden of Producing Evidence
"[I]t is first the burden of the plaintiff attacking the merger to
demonstrate some basis for invoking the fairness obligation."'"
(3) Majority Stockholder's Burden of Proof
"[T]he ultimate burden of proof is on the majority shareholder to show
13
by a preponderance of the evidence that the transaction is fair.'
(4) Effect of Majority of Minority Vote on Burden of Proof
"[W]here corporate action has been approved by an informed vote
of a majority of the minority shareholders, we conclude that the burden
with the suggestion in press accounts, see, e.g., N.Y. Times, Feb. 7, 1983, § D, at
1, col. 3, that Weinberger eliminated breach of fiduciary duty actions by minority

stockholders and made appraisal the only remedy of a cashed-out minority. However,
Weinberger has modified the cause of action for breach of fiduciary duty enunciated
in Singer, 380 A.2d at 969. In recognition of these modifications, we refer to future
cases predicated on breaches of this duty as Singer- Weinberger actions.
7. See infra text and accompanying notes 56-84.
8. See infra text and accompanying notes 85-102.
9. See infra text and accompanying notes 103-138.
10. Weinberger, 457 A.2d at 703.

11. Id.
12. Id.
13. Id.
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entirely shifts to the plaintiff to show that the transaction was unfair
14
to the minority."'
(5) Majority Stockholder's Burden of Proof of Complete Disclosure
"[T]he burden dearly remains on those relying on the vote to show
that they completly disclosed all material facts relevant to the
transaction."1

15

As the supreme court candidly acknowledged, its comments on
these burdens were an affirmance of the chancellor's prior rulings in
Weinberger. The chancellor's opinion dismissing Weinberger's original
complaint 17 delineated the pleading requirements necessary to
demonstrate that the entire fairness obligation applies. 10 While noting
that a cash-out merger, by its very nature, imposes the burden of
proving fairness on a majority shareholder,1 9 the court held that the
complaint did not state a fairness cause of action under the rule of
Singer v. Magnavox Co. 20 The court concluded that the underlying

rationale of Singer focused on the majority shareholders' use of their
voting power to accomplish the merger. 21 Therefore, the chancellor held:
[A] complaint states a cause of action under Singer when it
sets forth facts that show (1) a use of corporate voting machinery
by a majority shareholderso as to mandate a preconceived result and
couples these factual assertions with an allegation that (2)
the sole purpose of the action taken by the majority shareholder was
to eliminate the minority and to do so (3) on a basis which was
22
unfair to the minority.
The court then noted that if the complaint fails to allege improper
use of majority position and merely asserts the terms of the merger
were unfair, plaintiff will retain the burden of showing fraud,
14. Id.

15. Id.
16. Id. Note, at the time of the chancery court opinions, Chancellor Brown

was Vice-Chancellor.
17. 409 A.2d 1262 (Del. Ch. 1979).

18. Id. at 1266-67.
19. Id. at 1265.
20. 380 A.2d 969 (Del. 1977) (holding, inter atia, that a majority shareholder

may not force a merger solely for the purpose of freezing out the minority).
21. Weinberger, 409 A.2d at 1266-67. In light of the supreme court's decision
to abolish the business purpose test created in Singer, lack of business purpose is not
a necessary element of a Singer- Weinberger cause of action, 457 A.2d at 715. However,
it is still
necessary to plead some use of majority power to accomplish the merger,
since a stockholder is relegated to appraisal where only the fairness of the price is
challenged. Id.
22. Weinberger, 409 A.2d at 1266 (emphasis and enumeration added).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 8

misrepresentation, or some other basis for invoking the fairness
obligation. 23 If the complaint pleads neither of these, the minority
shareholder bears the burden of showing the unfairness of the merger. 4
Since Weinberger's original complaint acknowledged that the SignalUOP merger was contingent on approval by a majority of the minority
shares, the court held that the complaint did not assert use of majority
voting power to effect the merger and, therefore, did not state a Singer
cause of action. 25 The chancellor also found that the complaint did
not allege fraud, misrepresentation, or any other basis for invoking
the fairness obligation. 26 However, plaintiff was granted leave to file
an amended complaint alleging fraud, misrepresentation, or some other
27
grounds for application of the fairness duty.
As the chancellor's post-trial opinion notes, defendants argued
that dismissal of the original complaint shifted the burden to plaintiff
to prove fraud, conspiracy, or misrepresentation. 28 Plaintiffs contended
the defendants still had the burden of proving the entire fairness of
the merger. 29 After a detailed review of Singer and related cases, 0 the
court concluded that while the ultimate burden is on the majority
stockholder to show fairness by a preponderance of the evidence, the
plaintiff has the burden of demonstrating some need to invoke the
fairness obligation. To meet this initial burden, the plaintiff must come
forward with some proof and argument to support a charge that the
merger's terms are unfair. 31 Once this burden is met, the majority
23. But where the complaint fails to charge a use of its majority position by
a shareholder to bring about a predetermined result affecting the minority,
and simply charges, in essence, that the terms of the merger proposed by
the majority shareholder were unfair, then it seems to me that the burden
should then be on the plaintiff to allege and prove the unfairness, or to
allege fraud or some other basis for condemning the terms of the merger plan.
Id. at 1267.
The chancellor's conclusion that allegations of fraud or misrepresentation
would provide a basis for invoking the fairness obligation, even where a
merger is contingent on minority approval, correctly anticipated the supreme
court's holding in Harman, 442 A.2d at 495-96, discussed infra text accompanying notes 39-43.
24. Weinberger, 409 A.2d at 1266-67.
25. Id. at 1267.
26. Id.
27. Id. at 1268.
28. 426 A.2d 1333, 1342 (Del. Ch. 1981).
29. Id.
30. Roland Int'l Corp. v. Najjar, 407 A.2d 1032 (Del. 1979); Tanzer v. International Gen. Indus., Inc., 379 A.2d 1121 (Del. 1977); Sterling v. Mayflower Hotel
Corp., 89 A.2d 862 (Del. 1952), cited in Weinberger, 426 A.2d at 1341-45.
31. During the course of this examination, the ultimate burden is on the

19831
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shareholder has the burden of producing evidence refuting plaintiff's
charge and of demonstrating fairness based on all the evidence. 32 Turning to the specific circumstances of Weinberger, the court found that
making the merger contingent on approval by a majority of the minority
stockholders did not remove the majority stockholders' fairness burden.
The court explained that its dismissal of the original complaint simply
ruled out the use of a controlling voting position as a basis for invoking the duty of entire fairness. 33 Thus, the chancellor reaffirmed
that use of majority voting power is not the sole basis for invoking
the fairness obligation;34 a majority stockholder's use of its controlling
position in any way to cause a cash-out merger may warrant imposi35
tion of the fairness burden.
B.

Pleading a Singer-Weinberger Cause of Ation

A key issue in the aftermath of Wdnberger will be identification
of the elements necessary to state a Singer- Weinberger cause of action.
Prior to Weinberger, a Singer claim required a plaintiff to plead; (a) lack
of proper business purpose; (b) use of majority power to cause the merger
and; (c) unfair price. 36 Business purpose obviously is no longer a part
majority shareholder to show by a preponderance of the evidence that the
transaction is fair. However, it is not the obligation of the majority sharholder
to come forward with evidence in the first instance. Rather, it is the burden
of the plaintiff attacking the fairness of the merger to demonstrate some
need to invoke this obligation on the part of the majority shareholder. The
plaintiff must charge that for some reason the terms of the merger are unfair to the minority, and must come forward initially with some proof and
argument in support thereof.
Weinberger, 426 A.2d at 1345.
32. It is the responsibility of the plaintiff to demonstrate some basis for
the charge that the terms are unfair to the minority. Once done, the majority
shareholder has the burden of coming forward with evidence to refute such
charges and to demonstrate on all the evidence that the minority shareholders
have been fairly treated.
Id.
33. The fact that Signal and UOP structured the merger so that it had to be
approved by a majority of the minority shareholders voting on the issue
does not remove them from the burden imposed by Sterling [v. Mayflower
Hotel Corp.]. The dismissal of the original complaint for failure to state
a daim because of the manner in which the vote as structured simply ruled
out that one element or factor, namely, the use of its controlling voting
position by Signal, from being potentially determinative of the matter.
Id. at 1346.
34. Id. at 1346-47.
35. Id.
36. See Singer v. Magnavox Co., 380 A.2d 969 (Del. 1977).
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of the cause of action, 37 while unfair price remains a necessary element.3 8
The inquiry thus centers on what majority stockholder actions will
constitute a basis for invoking the fairness obligation by stating a SingerWeinberger cause of action.
Harman v. Masoneilan International, Inc.3 9 and Weinberger establish

that a majority stockholder's failure to disclose all germane facts is,
together with an allegation of unfair price, sufficient to state a cause
of action, even where the merger was contingent on minority stockholder
approval. 4 0 Moreover, Weinberger's emphasis on the proposition that
41
the duty of fairness includes "fair dealing," as well as fair price,
suggests that a complaint alleging forms of unfair dealing other than
nondisclosure4 2 will state a claim and invoke the fairness obligation.
However, minority ratification after full disclosure of all facts underlying
the unfair dealing allegation may shift the burden of proof to the
43

plaintiff.

Use of majority stockholder voting power to put through a merger
at an unfair price might be the minimum allegation necessary to state
a Singer-Weinberger claim. 44 In light of Weinberger's renewed emphasis
on appraisal as a remedy,4 5 such a complaint may be characterized
as merely challenging the fairness of the price and the plaintiff might
be relegated to appraisal. However, allowing this cause of action is
theoretically consistent with the rationale of a majority stockholder's
fiduciary duty of entire fairness.
As noted earlier, a majority stockholder's control of the corporation gives rise to a fairness obligation which forbids unfair use of control to the detriment of the minority. 46 Use of voting power to push
37. Weinberger, 457 A.2d at 715; see also infra note 49.

38. Id.
39. 442 A.2d 487 (Del. 1982) (holding, inter alia, that a complaint stating a
Singer claim for breach of fiduciary duty was within equity's exclusive jurisdiction
even though damages might be the only possible form of relief.
40. Id. at 495-96; Weinberger, 457 A.2d at 703.
41. Weinberger, 457 A.2d at 711.
42. Self-dealing, waste, and gross overreaching are examples of other forms

of unfair dealing which would state a claim. Id. at 714. The supreme court's discussion of fair dealing also suggests that failure to negotiate on the minority's behalf

may suffice. Id. at 711-12.
43. Id. at 703.
44. Because the merger in Weinberger required minority approval, id. at 707,
the supreme court focused on the Harman basis for invoking the fairness obligation
(i.e., fraud, misrepresentation, and misuse of control of the proxy machinery) rather
than Singer's use of voting control.
45. Id. at 703-04; see also infra text accompanying notes 103-138.
46. See supra notes 3:4 and accompanying text.
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through a cash-out merger at an unfair price is an abuse of control. 47
If, as the chancellor held in Weinberger,48 Singer's fundamental premise
was to prevent a majority stockholder's use of the corporate voting
machinery to force through a merger at an unfair price, a complaint
pleading such a claim should pass muster. 49 Moreover, such a complaint does not merely attack unfairness of price-it also attacks the
unfairness of the majority's use of its voting power to impose the unfair price on the minority. Put another way, the complaint asserts that
the majority's attempt to vote the merger through, without providing
the minority stockholders any way to prevent it (e.g., a majority of
the minority vote) constitutes unfair dealing.
C.

Majority of the Minority Approval

The nature of the majority of the minority vote which will shift
the burden of proof to plaintiffs is also likely to generate some interesting issues. The Delaware Supreme Court has not expressly stated
whether the required vote for a cash-out merger is a majority of all
minority shares outstanding or only a majority of the minority shares
actually voting.s0 In Weinberger, the court did not need to decide this
issue because the merger had been approved by a majority of all
outstanding minority shares. 51 However, the supreme court's description of the vote implies that a majority of all minority shares outstand52
ing is required.
47. Singer, 380 A.2d at 978-80.
48. Weinberger, 409 A.2d at 1265-66.
49. Singer added a lack of business purpose test to the traditional fairness test.

However, the business purpose requirement was a departure from prior Delaware
law which the supreme court abandoned in Weinberger, 457 A.2d at 715. The court
acknowledged it had been nearly interpreted out of existence and would not provide

any meaningful protection for minority stockholders. Id. However, the heart of Singer
was its proscription of misuse of majority power to cash-out the minority at an unfair
price.

50. Section 216 of the Delaware General Corporation Law, DEL CODE ANN
tit. 8, 5 216 (1974), provides that absent a statutory, certificate, or bylaw provision
to the contrary, the vote of a majority of the shares present in person or by proxy
at a meeting shall be the act of the stockholders, provided a quorum is present. Since
a quorum usually consists of a majority of all outstanding shares and can be as little
as one-third of all shares outstanding, the "actually voting" standard allows approval
by as few as 25% (or even 17% if one-third is the quorum) of the total shares to
be the act of the stockholders. Accordingly, for certain important actions, the General
Corporation Law requires approval by a majority of all outstanding shares. &er,
geally
DEL. CODE ANN. tit. 8, §§ 242 (certificate amendments), 251 (mergers), 271 (sale of
all or substantially all assets), 275 (dissolution) (1974).
51. Weinberger, 457 A.2d at 708. See also Hannan, 442 A.2d at 491 n.6.
52. After noting that 5,688,302 shares of UOP common stock outstanding were

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 8

It would seem prudent for a majority stockholder effecting a cashout merger to make it contingent on approval by a majority of all
outstanding minority shares, rather than merely a majority of those
voting. The usual voting requirement for approval of a merger is based
on "a majority of the outstanding stock of the corporation entitled
to vote thereon."

53

By analogy, if the majority stockholder is to give

the minority the same opportunity to decide on the merger as they
would have were there no majority stockholder, the same "majority
of all outstanding" standard should be used. Moreover, use of the
"all outstanding" test provides a certain measure which will not fluctuate according to the number of shares voted. Since no corporate
decision is more fundamental to minority stockholders than their
elimination from the corporate enterprise, it seems logical to apply
the higher voting requirement in determining where the burden of
proof lies.
To ensure that a majority of the minority vote is effective in shifting the burden, a majority stockholder should also expressly condition
the merger on approval of a majority of the minority shares. In
Weinberger and Harman, the mergers were contingent upon minority
approval. 54 If the majority is to legitimately vest the minority with
the power to approve or disapprove the merger, the merger should
be conditioned upon the minority's vote. Unless the vote is so conditioned and the minority is aware of that fact, many minority
stockholders may regard the merger as a foregone conclusion and not
bother to vote, or may even vote in favor of the merger since they
view the outcome as inevitable. 55 Where minority approval is solicited
but is not a requirement for the merger, a majority stockholder may
be accused of trying to have it both ways, e.g., if the minority votes
down the merger, the majority will simply use its voting power to
put the merger through, but if the minority approves the merger, the
majority will rely on that vote. A majority stockholder who is perceived
as trying to "have its cake and eat it too" in this fashion may not
be able to shift the burden of proof, even with majority of minority
approval.
owned by the minority, the court stated: "At the meeting only 56%, or 3,208,652,
of the minority shares were voted. Of these, 2,953,812, or 51.9% of the total minority,
voted for the merger, and 254,840 voted against it." Weinberger, 457 A.2d at 708.
See also Rosenblatt v. Getty Oil Co., No. 5278 (Del. Ch. Sept. 19, 1983) (Brown, C.).
53. DEL CODE ANN. tit. 8, § 251(c) (1974).
54. Weinberger, 457 A.2d at 707-08; Harman, 442 A.2d at 495.
55. Rosenblatt v. Getty Oil Co., No. 5278, at 28-30 (Del. Ch. Sept. 19, 1983)

(Brown, C.).

1983]
III.

LEVEL PLAYING FIELD
THE CONTINUING EMPHASIS ON COMPLETE DISCLOSURE
Weinberger continues the Delaware Supreme Court's recent em-

phasis on complete disclosure as a means of ensuring fair play in tender
offers and mergers. While the disclosure obligation has long been a
part of Delaware law, 56 the supreme court brought the duty of "complete candor" to the forefront of Delaware corporate law in Lynch v.
Vickers Energy Corp. 57 In Lynch, the court promulgated the now familiar

test that majority stockholders, like directors and other fiduciaries, 5
owe a duty to minority stockholders to disclose with "complete candor" all facts in their possession which are germane to the transaction."
Although claims of nondisclosure appeared in many post-Lnch
merger cases, 60 the duty of complete candor was often overshadowed
by claims of lack of business purpose or entire fairness under Singer.61
In Harman, the Delaware Supreme Court emphasized the importance
of disclosure allegations in a freeze-out merger.6 2 Relying on the
chancellor's opinion dismissing the original Weinberger complaint, the
defendants in Harman asked the supreme court to affirm the chancery
court's dismissal of the complaint because the merger was contingent
on the approval of the minority stockholders who had approved the
merger. 63 The supreme court reversed because the Harman complaint,
unlike Weinberger"s original complaint, alleged that the minority
stockholders' vote was vitiated by a materially false and misleading
64
proxy statement relating to the merger.

56. See, e.g., Saxe v. Brady, 184 A.2d 602 (Del. Ch. 1962); Empire S. Gas
Co. v. Gray, 46 A.2d 741, 744 (Del. Ch. 1946).
57. 383 A.2d 278 (Del. 1977).
58. Tuckman v. Aerosonic Corp., No. 4094, at 24-29 (Dcl. Ch. May 20, 1982)
(Hartnett, V.C.), on reargument (June 21, 1982); Fisher v. United Technologies Corp.,
No. 5847, at 4-5 (Del. Ch. May 12, 1981) (Hartnett, V.C.); Krieger v. Crisconi,
No. 6017, at 4 (Del. Ch.June 15, 1981) (Hartnett, V.C).
59. All information that a reasonable shareholder would consider important
when evaluating a transaction is germane to that transaction. Lynch, 383 A.2d at 281.
60. Bell v. Kirby Lumber Corp., 395 A.2d 730, 738 (Del. Oh. 1978), aJffd
in part and rev'd in part, 413 A.2d 137, 148 (Del. 1980); Michelson v. Duncan, 386
A.2d 1144, 1154 (Del. Ch. 1978), aff'd in part and wrv'd in part, 407 A.2d 211, 222
(Del. 1979).
61. See supra note 60.
62. 442 A.2d at 495-96.
63. Id. at 494-95.
64. Id. at 495-96. The supreme court acknowledged in Harmn that the f$irnberger
complaint had been amended to make it comparable to the Harman complaint by
adding allegations that the majority stockholder had disseminated proxy materials that
contained material misrepresentations and omissions which tainted the minority's approval of the merger. Id. at 494-96 & n. 15.
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In Weinberger, the supreme court again underscored the importance
of complete disclosure of all germane facts to the minority stockholders. 65
The defendants' failure to disclose the Arledge-Chitiea Report 66 to the
non-Signal UOP directors and the UOP minority stockholders was
the primary factor mandating reversal. 67 In reaching its decision, the
court also looked to other disclosure deficiencies, especially nondisclosure
of the hasty and cursory preparation of the investment banker's fairness

opinion.68
Weinberger is certain to prompt both corporate and litigation lawyers
to re-evaluate the measure and quality of disclosure mandated by
Delaware's duty of candor. Of course, the disclosure question always
turns to some extent on the particular circumstances surrounding the
transaction. However, some observations can be gleaned from the
opinion which might assist both lawyers who must decide what to
disclose and lawyers evaluating the completeness of disclosure:
(1) The burden is always on those who rely on a stockholder vote
to show that they completely disclosed to the stockholders all material
69
facts relevant to the transaction.
(2) Withholding material information necessary to acquaint the
shareholders with the bargaining positions of the parties to the merger
70
may constitute a breach of fiduciary duty.
(3) Where an investment banker's fairness opinion or some other
recommendation is put before the stockholders, the duty of candor
may require disclosure of facts which may affect the reliability of the
71
opinion.
65. 457 A.2d at 703.
66. Messrs. Arledge and Chitiea were directors of both Signal and UOP. In
their feasibility study, prepared for the Signal board, they outlined "the advantages
to Signal of ousting the minority at a price range of $21-24 per share." Id. at 708.
The court determined that failure to disclose this information to the UOP outside
directors was a violation of their fiduciary duties applicable to this transaction. Id.
at 708-11.
67. Id. at 707-08.
68. Id. at 708, 712. For a more detailed discussion of the Lebeman Brothers
report, see Note, The Standardof Care Required of an Investment Banker to Minority Shareholders
in a Cash-Out Merger: Weinberger v. UOP, Inc., 8 DEL. J. CoRP. 98 (1983).
69. Weinberger, 457 A.2d at 703.
70. Id.
71. Id. at 708, 712. For example, the court commented disapprovingly on the
failure to disclose to UOP's minority stockholders the rushed preparation of the investment banker's fairness opinion, the fact that the letter opinion was brought to
the directors meeting with the price left blank, and the fact that the misleading impression was given that a careful study had been made, when in fact speed was the
hallmark. Id. The court's comments indicate to us that majority stockholders, corporate management and investment bankers should consider carefully whether there
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(4) A majority stockholder may not use nonpublic information
solely for its benefit, while not disclosing such information to the

2
minority stockholders and the outside directors.
(5) A majority of the minority vote is meaningless if there has
7
not been the required full disclosure of all material facts. "
Weinberger also reinforces Lynch in requiring disclosure of all information the majority stockholder possesses which a reasonable
stockholder would consider important in valuing the company. 74 This
is particularly important when the information shows that the majority
stockholder has put a higher value on the company than the merger
or tender offer price. 75 In Lynch, the majority stockholder failed to
disclose: (a) a calculation of net asset value by a member of management that was significantly higher than the value disclosed in the tender
offer; 76 and (b) that the management of the majority stockholder had
authorized open market purchases just prior to the tender offer up
to $3 per share more than the tender offer price. 77 In Weinberger, the
material information withheld was a report prepared by two UOP directors, who were also members of Signal's management, which concluded
that acquisition of the minority interest in UOP would be a good investment for Signal at a price up to $3 per share more than the merger

price.78

The emphasis in both Lynch and W1einberger on complete disclosure
of facts pertaining to value is, in our view, appropriate. While a
reasonable stockholder might consider facts concerning areas other than
the cash-out price important in considering a proposed merger, 79 most
are any qualifying facts affecting fairness opinions, board recommendations, etc., which
should be disclosed.
72. Id. at 708-09.
73. Id. at 703, 712.

74. "Completeness, not adequacy, is both the norm and the mandate under

present circumstances." Lynch, 383 A.2d at 281, cited with approral in JfWnberger, 457

A.2d at 710.
75. See supra text accompanying notes 65-74 and infra text accompanying notes
76-84.
76. 383 A.2d at 281.
77. Id.
78. In both Lynch, 383 A.2d at 281-82, and lWinberger, 457 A.2d at 709, the
defendants attempted to escape liability by downplaying the importance of the withheld

information. However, in tWinberger, the court adhered to its observation in Lnch

that full disclosure of material facts is an absolute prerequisite for satisfying the duty

of candor, though, having made disclosure, management is free to explain any such
fact. 457 A.2d at 710.
79. For example, a stockholder may be interested in the benefits which management may be receiving in connection with the merger.
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stockholders facing a cash-out merger are primarily interested in whether
the merger price reflects the true value of their shares (i.e., their proportionate interest in the value of the whole company). Accordingly,
the court is likely to expect disclosure of facts which show the value
which the majority stockholder or the company's management placed
on the company, its principal assets or the minority interest. Moreover,
in light of the supreme court's discussion of the elements of fair
dealing, 0 minority stockholders arguably are entitled to disclosure of
all germane facts relating to the timing, initiation, structuring, and
negotiation of the transaction, as well as information pertaining to
how the approval of the company's board of directors was obtained.
Since the supreme court has held that these factors should be considered in determining the fairness of a merger, 81 presumably facts
germane to these matters would be important to minority stockholders
in evaluating the merger.
The court's recognition of modern valuation techniques8 2 may
also broaden the scope of disclosure to include information relating
to the use of valuation methods and techniques- that are generally used
and accepted in the financial community.8 3 Specifically, discounted
cash flow analysis and premium over market studies in the majority
84
stockholder's control may have to be disclosed.
In summary, Weinberger reaffirms that basic to the whole concept
of a "level playing field" in a cash-out merger is full disclosure of
all material facts to the minority stockholders. At the same time, the
opinion contains significant developments in Delaware disdosure law
and provides substantial guidance to Delaware corporate fiduciaries,
stockholders, and their lawyers in determining the extent of disclosure
necessary to satisfy Delaware's duty of candor.
IV.

THE REQUIREMENTS FOR PLEADING NONDISCLOSURE
AND DISCOVERY ON NONDISCLOSURE

Weinberger's increased emphasis on full disclosure may well present a "chicken and egg" problem for plaintiffs, particularly where
the merger receives majority of the minority approval. Weinberger itself
illustrates this point. Though there was some suspicion that material

80.
81.
82.
83.
84.

457 A.2d at 711.
Id.
Id. at 712-14.
Id. at 712.
Id. at 712.
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facts surrounding the transaction had not been disclosed,"5 the initial
Weinberger complaint did not, and indeed could not, contain detailed
allegations concerning facts which the defendants had concealed. 6 In
dismissing the original complaint, the chancellor adopted the rule that
a minority stockholder challenging a cash-out merger which was contingent on minority approval must allege specific acts of fraud,
misrepresentation or other misconduct demonstrating unfairness.Y'
Though plaintiff had uncovered facts in discovery sounding in fraud
and misrepresentation, the court dismissed the complaint because it
did not contain allegations pleading such a cause of action. 0 Widnberger
shows that even a properly skeptical minority stockholder and his
counsel may not in some cases be prepared, without the benefit of
discovery, to detail in an original complaint the material facts which
the majority stockholder has not disclosed.8 9
In Weinberger, plaintiff was able to file an amended complaint based
on the facts uncovered in discovery, alleging that material facts had
not been disclosed.90 Without this discovery, the Weinberger case might
85. See supra text accompanying notes 66-67.
86. The initial complaint alleged the following: "13. The plan of merger was
illegal in that it did not have a bonafide business purpose: its purpose was to eliminate
the equity interest of the outside shareholders. 14. The price of $21.00 per share
forced on the outside shareholders was grossly inadequate." Wnbterger, 409 A.2d at
1265.
87. The court stated:
[W]here the complaint fails to charge a use of its majority position by a
shareholder to bring about a predetermined result affecting the minority,
and simply charges, in essence, that the terms of the merger proposed by
the majority shareholder were unfair, then it seems to me that the burden
should then be on the plaintiff to allege and prove the unfairness, or to
allege fraud or some other basis for condemning the terms of the merger plan.
Id. at 1267, aff'd, 457 A.2d at 705.
88. Id. at 1267-68. The court granted the motion to dismiss the complaint in
its present form because "the present complaint contains no allegations, factual or
otherwise, as to fraud or misrepresentation." The plaintiff argued that subsequent
to the drafting of the complaint discovery had brought forth specific instances of
fraudulent misrepresentation. The court readily dispensed with this argument. Id.
89. See generally Carney, Fundamental Corporate Changes Minority &rohlddrs and
Business Purpose, 1980 AM. B. FOUND. RESEARCHJ. 73 n. 15 (1981). "Courts often require the plaintiff to plead the unfairness with some particularity before the Court
will reach the merits, which places a substantial burden of proof on the plaintiff at
the outset of the case."
90. Weinberger, 409 A.2d at 1268. Plaintiff filed an amended complaint alleging
Signal misused its majority position by permitting and/or assisting the management
and board of UOP in disseminating less than candid proxy information to UOP's
minority shareholders. The complaint also alleged that Signal issued misleading press
releases concerning the merger, prior to the vote at UOP's annual meeting. Weintrtger,
426 A.2d at 1350.
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have been dismissed at this stage of the proceedings. Thus, the disclosure
violations which were the basis of the supreme court's decision would
never have seen the judicial light of day.
The foregoing discussion prompts several observations. First, if
a minority stockholder and his counsel suspect that the majority has
failed to make full disclosure, they must diligently ferret out all available
information before filing suit in order to draft a complaint that satisfies
the requirement that specific facts demonstrating unfairness be alleged.
Prompt discovery will be necessary to confirm the nondisclosures alleged
and to investigate other suspected areas of nondisclosure. Second, as
already noted, Weinberger affirms the rule that plaintiffs must allege
"some basis" for invoking the fairness obligation. 91 Obviously, a complaint containing only a conclusory assertion that material facts were
not disclosed fails to satisfy the rule. A complaint which falls to state
a claim should not entitle a plaintiff to discovery for the purposes of
looking for a disclosure claim. However, if Weinberger's "specific facts"
requirement is applied overbroadly and inflexibly, meritorious nondisclosure cases could be throttled at the pleading stage. Such a pleading
"Catch 22" is inconsistent with the basic objective of the Delaware
' 92
courts in this context-that is, to provide a "level playing field."
The Weinberger opinion contains two checks that ensure that the
"playing field" will not only be "level" but "broad." The first check
lies in the court's continued adherence to the salutary principle that
a majority stockholder has the burden of proving entire fairness. 93 As
previously discussed, the fairness obligation may be activated in various
ways other than nondisclosure allegations. 94 The second check reaffirms the principle that, where the majority stockholder relies on a
vote of the majority of the minority to elude the fairness obligation,
the majority stockholder has the burden of proving complete
disclosure. 95

91. See supra text accompanying notes 17-35.
92. The purpose of pleading is to "serve as a means of arriving at fair and
just settlements of controversies between litigants. They should not raise barriers which
prevent the achievement of that end." Maty v. Grasselli Chem. Co., 303 U.S. 197,
200 (1938).
93. 457 A.2d at 710. See also Bastian v. Bouns, Inc. 256 A.2d 680 (Del. Ch.
1969), af'd, 278 A.2d 467 (Del. 1970); David J. Greene & Co. v. Dunhill Int'l,
Inc., 249 A.2d 427 (Del. Ch. 1968); Sterling v. Mayflower Hotel Corp., 93 A.2d
107 (Del. 1952) Gottlieb v. Heyden Chem. Corp., 91 A.2d 57 (Del. Super. 1952).
94. See supra text accompanying notes 21-23.
95. Weinberger, 457 A.2d at 703. Moreover, the court of chancery has recently
reaffirmed, in a somewhat different context, that notice pleading in cash-out mergers
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While these checks will be of some assistance, the only practical
way to determine whether there has been full disclosure is to allow
the plaintiff reasonable discovery to support his nondisclosure allegations and determine whether or not other germane facts were withheld.
Sufficient discovery should be permitted to prevent putting a premium
on successful nondisclosure by majority stockholders. Indeed, without
such discovery, it may be impossible for the court to find that a defendant has "proved" full disclosure since there would be no way to make
certain that concealed facts and documents do not exist. The problem
for the court will be maintaining a balance which allows plaintiffs
enough leeway to utilize discovery in support of their nondisclosure
allegations without subjecting defendants to unreasonable discovery
burdens.
Chancery Court Rules permit liberal discovery into any
unprivileged matter "which is relevant to the subject matter involved
in the pending action.' '96 Moreover, the information sought in discovery
need not be admissible evidence as long as it "appears reasonably
calculated to lead to the discovery of admissible evidence." 97 Discovery
investigating disclosure allegations and confirming that all germane
facts have been disclosed appears to be well within the scope of the
Chancery Court Rule. The court has broad discretion in determining
the scope of permissible discovery. 9 While Delaware courts have exercised this discretion liberally in favor of discovery, 99 they have also
recognized that plaintiffs may not use discovery to search for possible
causes of action absent showing a reasonable possibility that such causes
may exist.10 0 This rule is designed to protect the legitimate interest
does not require all evidentiary facts be pleaded. Kahn v. Household Acquisition

Corp., No. 6293 (Del. Oh. Apr. 26, 1983) (Brown, C.).
96. DEL OH. CT. R. 26(b)(1) states in pertinent part:

Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action .... It is
not ground for objection that the information sought will be inadmissible
at the trial if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.
FED. R. Civ. P. 26(b)(1).

This rule parallels Federal Rule of Civil Procedure § 26(b)(1).
97. See supra note 96. See also Schreiber v. Carney, No. 6202, at 4 (Del.

Ch.Jan. 26, 1983); E.I. DuPont DeNemours & Co. v. Phillips Petroleum Co., 24
F.R.D. 416 (D. Del. 1959).
98. Fish Eng'g Corp. v. Hutchinson, 162 A.2d 722, 725 (Del. 1960).
99. Id. In Fish, the court observed that discovery should generally be allowed
unless the court is satisfied that allowing it will impede the administration ofjustice. Id.
100. Schreiber v. Carney, No. 6202, at 5 (Del. Oh. Jan. 26, 1983); Garbarino
v. Albercan Oil Corp., 109 A.2d 824, 837-38 (Del. Ch. 1954).
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of corporate defendants in curtailing "fishing expeditions" by stockholders in search of a cause of action10 1
Ruling on the permissible scope of discovery on the fair value
issues in an appraisal action, Vice-Chancellor Hartnett recognized that
the issue of the proper scope of discovery ultimately comes down to
what is fair and reasonable under the circumstances of the case. 10 2
If the court gives an expansive interpretation to Weinberger's pleading
requirement as to misrepresentation and nondisclosure, while at the
same time stringently applying the "no fishing expedition" rule, it
could prevent plaintiffs from uncovering the facts necessary to establish
disclosure claims. On the other hand, the court should not permit plaintiffs, based on vague nondisclosure allegations, to rummage through
the defendant's documents in the hope they will find some fact that
was withheld from the minority.
The court will have to work out, on a case-by-case basis, the
delicate balance necessary to insure that there has been full disclosure
to the minority stockholder on the one hand, while protecting the
majority stockholder's legitimate concern in not being subjected to vexatious lawsuits on the other. In striking this balance in a particular
case, the court will have to evaluate the complaint's disclosure allegations against the background of the disclosure made and the facts surrounding the transaction. If the plaintiff has stated a claim and raised
a legitimate question as to the completeness of disclosure, he should
be allowed discovery to investigate whether all germane facts were
disclosed. Otherwise, Weinberger's "specific fact" requirement and the
"no fishing expedition" rule should limit discovery aimed solely at
discovering a nondisclosure claim, rather than supporting well-pleaded
nondisclosure allegations.
V.

POST-WEINBERGER CLASS ACTIONS

A.

Weinberger's Impact on Class Actions

Media reports of the "death" of class actions in Delaware in the
wake of Weinberger were, to use Mark Twain's words, "greatly exaggerated." Weinberger does not abolish class actions in cash-out mergers. 1 3
101. See Dann v. Chrysler Corp., 166 A.2d 431, 433 (Del. Oh. 1960); see also
Kolyba Corp. v. Banque Nationale De Paris, 316 A.2d 585, 586 (Del. Oh. 1973).
102. Ross v. Proco Management, Inc., No. 83-6146, at 5 (Del. Ch. May 23,

1983).

103. See infra notes 104-138 and accompanying text.
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Indeed, it has been noted 0 4 that the court's detailed discussion of fair
dealing would be meaningless if appraisal were the minority's exclusive
remedy under Section 262 of the Delaware Code.1" 5
Given the supreme court's ringing reaffirmation of the duty of
loyalty and fairness '0 6 and its strong condemnation of Signal's conduct, 10 7 Weinberger cannot be read as relegating minority stockholders,
who are victims of a majority stockholder's fraud or breach of fiduciary
duty, to appraisal. Since most minority stockholders will not be aware
of such misconduct in time to perfect appraisal rights,10 3 exclusivity
of appraisal would leave that class of stockholders without a remedy.
Such a result seems especially harsh where nondisclosure of facts germane to fair price precludes the minority from making an informed
judgment on whether to seek appraisal to test the fairness of the merger
consideration. Moreover, making appraisal the sole available remedy
would mean that recognition of the majority's misconduct would have
no effect-the wronged minority would be entitled only to the same
appraisal remedy applicable to arm's-length mergers where no misconduct occurred.
There is also a more compelling reason for believing that Winberger
did not make appraisal a minority stockholder's only remedy-the
supreme court said so. In affirming the chancellor's unfettered right
to fashion relief appropriate to the case, the court specifically recognized
that appraisal was not the sole remedy:
While a plaintiff's monetary remedy ordinarily should
be confined to the more liberalized appraisal proceeding herein
established, we do not intend any limitation on the historic
powers of the Chancellor to grant such other relief as the
facts of a particular case may dictate. The appraisal remedy
we approve may not be adequate in certain cases, particularly

104. The Law of Takeout Mfergers, supra note 2, at 677-88. Wenkberger's delineation
of the burdens of pleading, producing evidence and proof in cash-out merger cases
would have been unnecessary if the court had determined to abolish class actions.
105. DEL. CODE ANN. tit. 8, § 262 (1981).
106. Weinberger, 457 A.2d at 710 ("[wjhen directors of a Delaware corporation
are on both sides of a transaction, they are required to demonstrate their utmost
good faith and the most scrupulous inherent fairness of the bargain.").
107. Id. at 712.
108. DEL. CODE ANN tit. 8, § 262 (1981) provides that within 10 days of a merger
a notice must be given to the shareholders of their appraisal rights and these must
be exercised within 20 days of the mailing of this notice. Moreover, the shareholder,
in order to exercise this right, must not have voted in favor of the merger.
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where fraud, misrepresentation, self-dealing, deliberate waste
of corporate assets, or gross and palpable overreaching are involved. Under such circumstances, the Chancellor's powers
are complete to fashion any form of equitable and monetary
relief as may be appropriate, including rescissory damages.1 09
The court indicated that appraisal may be inadequate in those cashout merger cases which traditionally have been maintained as class
actions.
Aside from the inadequacy of appraisal for the types of claims
(fraud, misrepresentation, etc.) routinely raised in cash-out merger

class actioni, 1 0 appraisal has other shortcomings. Though Raab v.

Villager Industries, Inc.II and recent statutory amendments'I 2 have cut
away a good deal of the procedural underbrush, appraisal, even with
Weinberger's liberalized valuation standards, remains an essentially unworkable and expensive remedy for an aggrieved minority stockholder
who is cashed-out of the corporate enterprise. "13 Appraisal is statutorily
predicated on a premerger individual decision followed by prescribed
action by each stockholder to meet the various procedural requirements
for appraisal.1 4 The necessity of affirmative individual action by small
stockholders, many of whom are apt to be confused by the lengthy
and complicated appraisal statute and afraid they may get less money
if they seek appraisal, makes appraisal inherently ineffective for small
stockholders.1 5 In contrast, the representative nature of a class ac109. Weinberger, 457 A.2d at 714 (citation omitted).
110. Id. at 713.
111. 355 A.2d 888 (Del. Ch. 1976) (the court held that the corporation must
give specific instructions to the shareholders explaining how to file objections and
how to make demands for payment).
112. See, e.g., DEL. CODE ANN. tit. 8, § 262 (1981) (provides that the corporation
must explain the availability of appraisal rights to the shareholders at least 20 days
before the meeting concerning the proposed merger).
113. One commentator has pointed out that, even post- Weinberger, few stockholders
and few attorneys will find appraisal a satisfactory option. Phase Six, supra note 2, at 258.
114. To perfect appraisal rights, a stockholder must make a written demand
for appraisal prior to the vote on the merger. DEL. CODE ANN. tit. 8, § 262(d)(1)
(1981). He must not vote for or consent to the merger. Id. at § 262(a). An appraisal
petition must be filed in the court of chancery within 120 days of the effective date
of the merger either by the corporation or a stockholder who demanded appraisal.
Id. at § 262(e). In order to obtain a list of other dissenting stockholders, a stockholder
must make a written request to the corporation within the same 120-day period. Id.
115. Among the other drawbacks of appraisal is that all the dissenting stockholders
must continue to hold their shares, without receiving the merger consideration, even
though they lose their rights as stockholders. Historically, the interest granted to
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tion, which does not require each stockholder to jump various procedural hurdles, is well suited to presentation and resolution of minority
1 16
stockholder grievances in a particular case.

B.

The Interrelationship of Singer-Weinberger
Actions and Appraisal Actions

The supreme court's renewed emphasis on appraisal as the basic
financial remedy where fair price is the sole issue may generate some
interesting problems for plaintiffs and the court of chancery, given
the equal emphasis on the chancellor's discretion to grant whatever
relief is appropriate. Specifically, the interrelationship between SingerWeinberger class actions and appraisal actions may raise questions where:
1. A plaintiff brings an appraisal action, then discovers fraud,
nondisclosure or some other basis for maintaining a Singer-Weinberger
class action;
2. A plaintiff brings a Singer-Weinberger class action in the good
faith belief that a breach of fair dealing or some other basis for the
action exists, but the court concludes that the only issue is fair price;
3. A plaintiff brings both an appraisal action and a Singer-Weinberger
class action.
1.

Conversion of an Appraisal Action to a Class Action

No Delaware case has held that a plaintiff in an appraisal action
may, upon uncovering fraud or some other basis for maintaining a
class action, bring a separate class action or convert his appraisal action to a class action.1 1 7 However, the United States District Court
for the district of Delaware has predicted that, faced with such an issue,
stockholders in appraisal cases has been simple interest at rates which are totally inadequate to compensate them fully for the time value of the funds withheld. We note,
however, that just as the appraisal statute was amended to require payment of "fair"
value, Weinberger, 457 A.2d at 713-14, it was also amended to require payment of
a "fair" rate of interest.

116. In a class action, the representative is responsible for costs and expert fees
while attorneys' fees generally are contingent on success. In contrast, all stockholders
seeking appraisal may be responsible for costs and fees for experts and attorneys.
DEL CODE ANN. tit. 8, § 262G) (1981). This difference also deters stockholders from
seeking appraisal.
117. Cole v. National Cash Credit Ass'n, 18 Del. Ch. 47, 156 A. 183, 187 (1931),
did hold that, while the appraisal statute generally required stockholders to elect between accepting the merger considerations or seeking appraisal there is no duty to
make such an election where consent to the merger is induced by fraud or the merger
is otherwise improper.
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the Delaware Supreme Court would hold that a stockholder electing
appraisal in ignorance of fraud may rescind that election upon discovery
of fraud, though the election might otherwise be irrevocable under
the appraisal statute. 118
Plaintiffs in Dofflemyer v. W.F. Hall Printing Co. initially brought
an appraisal action and a class action based on disclosure violations
and unfairness in the court of chancery." 9 Apparently fearing the possible collateral estoppel/res judicata effect of the appraisal action, plaintiffs attempted to delay the appraisal determination. When that failed,
they unsuccessfully sought to dismiss the appraisal action with prejudice
only as to them. 120 Plaintiffs' counsel appeared at the appraisal hearing but refused to participate, choosing instead to appeal denial of the
motion to dismiss.'

2

1

The Delaware Supreme Court affirmed, holding that a stockholder
may not, after the sixty-day withdrawal period, 122 withdraw from an
appraisal and resume his rights as a shareholder without the corporation's written approval. 23 Plaintiffs subsequently brought an action
in the district of Delaware alleging federal securities violations as well
as breach of fiduciary duty claims under Delaware law. 24 Even under
these circumstances, the district court concluded that plaintiffs election to pursue his appraisal remedy would not preclude rescission of
1 25
that election where plaintiff later discovered fraud.
An obvious reason for allowing a class action despite a pending
appraisal action is that fraud, nondisclosure, or other wrongdoing should
not go unchallenged merely because it was not uncovered before the
appraisal action had to be filed. Moreover, by refusing to limit the
chancellor's historic powers to fashion whatever relief he deems appropriate to the facts and by recognizing that appraisal may be an
inadequate remedy, particularly where fraud, misrepresentation, selfdealing, or other misconduct are involved, 26 Weinberger supports the

118. Dofflemyer v. W.F. Hall Printing Co., 558 F. Supp. 372, 381 (D. Del. 1983);
accord Voege v. American Sumatra Tobacco Corp., 241 F. Supp. 369 (D. Del. 1965).
119. Dofflemyer v. W.F. Hall Printing Co., 432 A.2d 1198, 1199 (Del. 1981).
120. Id. at 1199-200.
121. Id.
122. DEL. CODE ANN. tit. 8, § 262(i) (1981).
123. 432 A.2d at 1200.
124. 558 F. Supp. at 376, 379.
125. Id. at 381.
126. Weinberger, 457 A.2d at 714. The supreme court's reliance on Cole, see supra
note 117, strengthens the argument that filing for appraisal does not bar a class ac-
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right of a stockholder who brings an appraisal action, but then discovers
a basis for a class action, to convert the action to a class action, or
at least bring a companion class action. Since Weinberger's liberalized
valuation approach, including possible elements of rescissory damages,
is applicable to both appraisal actions and Singer-Weinberger class
actions, 127 permitting conversion of an appraisal action into a class
action would simply add the "fair dealing" aspect to the fairness
examination. 12 Thus, the plaintiff would not be withdrawing his appraisal fair price issue, as was attempted in Dofflemyer, but would merely
be adding unfair dealing allegations and entire fairness assertions on
behalf of a larger group of minority stockholders.
To avoid duplicative lawsuits, it would seem more practical to
expand the existing appraisal action rather than require plaintiff to
file a new action which would, among other things, raise the same
fair price issues. While a stockholder's right to convert his appraisal
action to a class action would seem justified on the grounds discussed
above, prudent counsel for a stockholder electing appraisal may want
to have the stockholder indicate to the corporation that in filing for
appraisal he is not waiving the right to assert class action claims based
on after-discovered fraud, nondisclosure, etc.
2.

Conversion of a Class Action to a Quasi-Appraisal Action

Perhaps a more difficult question is whether a stockholder who
brings a Singer-Weinberger class action may still test the fairness of the
price if the court concludes that there was no fraud, nondisclosure,
or other fair dealing violation. In Weinberger, the court noted that plaintiff
had not sought appraisal, but rescissory damages. 2 9 However, the court
held on remand that plaintiff would be permitted to test the fairness
of the price by the liberalized appraisal standards of fair value based
on all relevant factors, including rescissory damages if the chancellor
30
found them appropriate and susceptible of proof.

tion. It also refutes any suggestion that Weinberger eliminates injunctive relief in cashout merger cases, since Cole recognizes that mergers involving fraud or other misconduct may be enjoined. Cole, 156 A. at 187.
127. Weinberger, 457 A.2d at 714.
128. Obviously, such a conversion would also affect the applicable burden of
proof and enlarge the "appraisal class" to a class including all or most minority
stockholders.
129. 457 A.2d at 714.
130. Id.
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In so ruling, the court recognized that other litigants, like Mr.
Weinberger, had abjured appraisal and that their "rights to challenge
the element of fair value must be preserved.'131 Acordingly, the court

held that the "quasi-appraisal remedy" afforded in Weinberger would
apply to various pending cases and current mergers. 132 However, the
court then stated that "(t]hereafter, the provisions of 8 Del.C. § 262,
as herein construed, respecting the scope of an appraisal and the means
for perfecting the same, shall govern the financial remedy available
to minority shareholders in a cash-out merger.

' 133

Because the appraisal statute requires performance of certain acts
within specified time periods, 1 34 a minority stockholder who files a
Singer- Weinberger class action instead of perfecting appraisal rights will
not be able to institute an appraisal action if the court, at some point,
concludes that fair price is the only issue. Under such circumstances,
the question becomes: when is the minority stockholder's right to test
fair prices preserved in the existing action, though no fair dealing violation is found? We believe the answer varies with the procedural posture
of the case and is controlled by Weinberger's burden allocation. Where
the court on a motion to dismiss concludes that the complaint does
not state a Singer-Weinberger cause of action, the plaintiff has not met
his burden of pleading a basis for invoking the fairness obligation.
He has simply objected to the price of the merger-an objection that
should have taken the form of an appraisal action. In such circumstances, the court would probably not permit the plaintiff to test
the fairness of the price within the existing class action.
Where a plaintiff has satisfied his burdens of pleading and producing some evidence demonstrating a basis for invoking the fairness
obligation, his right to test the fairness of the price should be preserved,
even if the court ultimately concludes there was no unfair dealing.
131. Id.
132. Id. at 714-15. Specifically, the court determined:
Accordingly, the quasi-appraisal remedy we grant the plaintiff here will apply

only to: (1) this case; (2) any case now pending on appeal to this Court;
(3) any case now pending in the Court of Chancery which has not yet been
appealed but which may be eligible for direct appeal to this Court; (4) any
case challenging a cash-out merger, the effective date of which is on or before
February 1, 1983; and (5) any proposed merger to be presented at a

shareholders' meeting, the notification of which is mailed to the stockholders
on or before February 23, 1983.

Id.
133. Id. at 715.
134. DEL CODE ANN.

tit.

8,

§ 262 (1981).
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Weinberger established that the test of entire fairness is not bifurcated
between fair dealing and fair price. 135 Once the plaintiff has satisfied
his burdens of pleading and producing evidence, the burden shifts to
the majority stockholder to show entire fairness. 136 Accordingly, if the
court concludes that there was no unfair dealing, but the price was
unfair, the majority stockholder would not have proven entire fairness.
Certainly, after trial, the court should not deny relief based on lack
of unfair dealing if it decides that the majority stockholder has not
paid a fair price.
3.

Simultaneous Appraisal and Class Actions

Uncertainty about whether choosing one remedy will foreclose
another could lead some plaintiffs to consider filing both a SingerWeinberger class action and an appraisal action. The undesirability of
multiple lawsuits attacking the same transaction is a compelling reason
why the court should be flexible in permitting modification of existing
appraisal and class actions based on circumstances revealing the existence or absence of fraud, nondisclosure, or other forms of unfair
dealing. If a plaintiff did bring both an appraisal action and class action, the fair price issues would presumably be the same in both actions.
Accordingly, the court could stay the appraisal action pending the determination of the class action, but treat the fair value determination
in the class action as binding in the appraisal action. While Dofflemkyer
may preclude a plaintiff from dismissing an appraisal action in favor
of a subsequently filed class action,137 it would not necessarily bar a
stay of the appraisal action.138 Alternatively, the court could order consolidation of the appraisal and class actions so that a single trial would
be held on all issues.
The illustrations above demonstrate the need for the Delaware
courts to establish a rule which (a) results in the resolution of all issues
relating to the merger in a single lawsuit, while (b) preserving the
flexibility necessary to insure that stockholders are not precluded from
135. 457 A.2d at 714.
136. See supra text accompanying notes 10-35.

137. 432 A.2d at 1198.

138. Filing simultaneous appraisal and class action suits might lead to a challenge
to a plaintiff's ability to maintain the class action, since stockholders who have filed

for apprai~al may be excluded from the class, Braasch v. Goldschmidt, 199 A.2d
760, 765-67 (Del. Ch. 1964). Of course, Widnberger may prompt a reexamination of
Braasch and other cases decided in different contexts which involve issues of election
of remedies, capacity of class representative, and standing.
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exercising their statutory or other common law rights. Once again,
the courts must balance the interests of corporate fiduciaries and
minority stockholders to maintain a "level playing field."
VI.

CONCLUSION

The Delaware Supreme Court's decision in Weinbergerlargely reaffirms the basic parameters of the "playing field" in cash-out mergers.
But, in some important respects, the opinion represents a redoubled
effort by the court to provide a more "level playing field" with new
or added dimensions. Our effort represents an attempt to define those
dimensions in contexts of particular importance to the practitioner.
While the Delaware courts must yet define Weinberger's full implications, we hope that the comments above will help corporate practitioners in adjusting to the practical changes Weinberger has wrought.

