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BEAUTY ACQUISITION CORP. v. REVLON, INC.
No. 8253
Court of Chancery of the State of Delaware, Kent
December 12, 1985
Plaintiff sought an order consolidating a preliminary injunction
hearing with a trial on the merits pursuant to Chancery Court Rule
65(a). The underlying transaction was a written agreement whereby
Beauty Acquisition Corporation agreed to buy a division of Revlon
including the trade name Revlon. Vice-Chancellor Hartnett denied
the plaintiff's application.
1. Discovery 0= 5
Parties are entitled to conduct reasonable discovery and a trial
on the merits should not be advanced to an earlier date where none
of a parties' witnesses are subject to being compelled to testify in
Delaware and depositions will have to be taken for both discovery
and trial use.
2.

Courts c

484

Equity C

39(2)

When an issue as to whether there has been a default on a
contract is not ripe for adjudication, and in the event there is a
default, the court of chancery may not be the proper forum for a
claim of damages for breach of contract.
Grover C. Brown, Esquire, and Mary M. Johnston, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware, for
plaintiff.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant.
HARTNETr,

Vice-Chancellor

Plaintiff seeks an order consolidating a preliminary injunction
hearing, now scheduled for December 18, 1985, with a trial on the
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merits, pursuant to Chancery Court Rule 65(a). Defendant opposes
the application. The application must be denied.
The underlying transaction in question is a written agreement
whereby plaintiff agreed to buy a division of defendant including
the trade name Revlon. A dosing, pursuant to the contract's terms,
is scheduled for January 15, 1986 or sooner.
Defendant claims that there are a number of ambiguities in the
contract, some of which make it uncertain as to the exact purchase
price. Defendant also asserts that if plaintiff accepts defendant's view
of what the true purchase price is, the defendant will proceed to
settlement, assuming that plaintiff can come up with the purchase
price.
Plaintiff takes the position that defendant is delaying the matter
in the hopes that plaintiff will give up and decide not to proceed to
settlement.
Plaintiff seeks a trial on the merits during the first week of
January, with a decision prior to January 15, 1986. Defendant
responds that a trial on the merits by that date would be impossible
for numerous reasons, including the fact that none of its witnesses
are subject to being compelled to testify in Delaware and depositions
will have to be taken for both discovery and trial use.
The application must be denied for several rerisons, including
the following:
[1] 1. This case was filed on November 20, 1985 and there
has been no discovery on the issues relating to the meaning of the
portions of the contract which appear to be ambiguous. Defendant
is entitled to conduct reasonable discovery-which I do not believe
can be concluded in two weeks.
[2] 2. The issue of whether there has been a default on the
contract is not yet ripe for an adjudication. There has, as yet, been
no refusal by the defendant to go to settlement and defendant asserts
that it will do so if plaintiff agrees with its interpretation of the
contract. If there is a default, the proper forum for a claim of
damages for breach of contract may not be this Court. See Getty
Refining and Marketing Company v. Park Oil, Inc., Del. Ch., 385 A.2d
147 (1978), aff'd., 407 A.2d 533. While the teaching of the PennzoilTexaco litigation might cause defendant to desire to obtain a quick
decision on the issues of ambiguity to avoid a breach of contract
suit at a later date, I cannot compel defendant to proceed to trial
without an opportunity for adequate preparation.
3. In any event, I do not have available in January the several
days which I am convinced would be necessary for trial. Unfortu-
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nately I am the only judge who can hear this and several other
pending cases and the first two weeks in January are already committed to other matters which have just as great a claim on the
court's resources.
The application is therefore denied. IT IS SO ORDERED.

BRINATI v. TELESTAR, INC.
No. 8118
Court of Chancery of the State of Delaware, New Castle
September 3, 1985
Plaintiffs, two stockholders of defendant, TeeSTAR, Inc., sought
injunctive relief to dissolve the corporation pursuant to the terms of
a shareholders' agreement. Specifically, plaintiffs sought a preliminary injunction continuing the effectiveness of a temporary restraining
order and enjoining defendant from expending any corporate funds
or assets other than for the purpose of liquidation and winding up.
The court of chancery, per Vice-Chancellor Berger, held:
(1) the complaint stated claim for relief against individual
directors in their capacity as directors under Del. Code Ann.
tit. 10, § 3114;
(2) other signatories were not indispensible parties; and
(3) injunctive relief may be tailored to avoid hardship to
the parties.
The court held that an injunction shall issue restraining defendants
from expending corporate funds or assets other than for the purpose
of liquidation and winding up, but authorizing reasonable expenditures, including attorneys' fees to obtain certain FCC approvals of
a bond or other security is provided for such expenditures.
1.

Injunction

C= 151

In order to obtain the preliminary injunctive relief sought, plaintiffs must establish a probability of success on the merits, irreparable
injury and that the harm they will suffer if injunctive relief is denied
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will outweigh that which defendants will suffer if the injunction is
granted.
2.

Corporations 0

319

(1) Statute providing for personal jurisdiction over non-resident
directors in which director is necessary or proper party, or against
director for violation of his duty in such capacity, provided Delaware
Chancery Court jurisdiction where complaint stated a proper claim
for relief against individual defendants in their capacities as directors.
DEL. CODE ANN. tit. 10, § 3114 (1984).
3.

Parties

@= 18, 29

Equity

, 93, 96

Indispensable party decisions under Chancery Court Rule 19
must be based upon pragmatic considerations given the facts of the
case. Here, remaining stockholder interests will be adequately represented by plaintiffs or individual defendants.
Parties hold more than 50% of stock and, therefore, would be
able to dissolve corporation even if remaining parties opposed dissolution.
4.

Injunction

0= 151

The burden of a likelihood of success on the merits is satisfied
where plaintiffs have bargained for the contractual protection of
dissolution and liquidation if FCC approvals were not obtained by
a certain date.
5.

Injunction

0= 151

Irreparable harm is shown where absent an injunction the preferred stock liquidation preference will be substantially or entirely
dissipated. Damages may be difficult or impossible to ascertain and
according to the contract will constitute irreparable harm.
6.

Injunction

0= 151

Injunctive relief is appropriate where evidence raises serious
questions about defendants' ability to pay a damage award.
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Injunction 0= 132
Injunctive relief may be tailored to avoid hardship on the parties.

Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnel, Wilmington, Delaware, for plaintiff.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is an action brought by two stockholders of defendants,
TeleSTAR, Inc. ("TeleSTAR") seeking dissolution of the company
pursuant to the terms of a Shareholders' Agreement (the "Agreement"). The individual defendants are Walter Noel Stewart, Doyal
Evan Stewart, Richard L. Smith and Delores S. Cordner, who, along
with plaintiff, Michael Brinati ("Brinati"), are the directors of
TeleSTAR. On August 19, 1985, four days after this suit was filed,
a temporary restraining order was entered with the consent of defendant enjoining TeleSTAR and the individual defendants, in their
capacities as directors of TeleSTAR, from commencing litigation in
any other forum with respect to the claims arising in this action.

Plaintiffs now seek a preliminary injunction continuing the effectiveness of the temporary restraining order and enjoining TeleSTAR
from expending any corporate funds or assets other than for the
purpose of liquidation and winding up its affairs pending the outcome
of this litigation.
TeleSTAR, a Delaware corporation whose principal executive
offices are located in Utah, was formed in April, 1983 for the primary
purpose of constructing and operating a system for digital microwave
telecommunications transmission. Following its incorporation,
TeleSTAR issued 3,082,000 shares of its common stock to Stewart
& Co., Inc., a closely held corporation owned and controlled by the
Stewart defendants. That stock was later distributed to the Stewart
defendants and their mother, defendant Delores Cordner. Early in

1984, plaintiffs acquired a total of 327,580 shares of common stock
and 5,280 shares of preferred stock at a total cost of approximately
$550,000 in a private placement. In connection with the issuance of
those securities, all of the parties entered into the Agreement.
In order to commence operations, TeleSTAR is required to
obtain certain approvals from the Federal Communications Commission ("FCC"). The parties seem to agree that the FCC approvals
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are critical to the success of TeleSTAR and, consistent with that
view, paragraph 10 of the Agreement provides an out if those approvals are not obtained:
10. Dissolution and Liquidation. In either of the following
events, the Present Shareholders and the Investors agree to
cast their votes in favor -of the dissolution of TeleSTAR
and liquidation of its assets at a meeting called for such
purpose as soon as practicable thereafter:
(a) In the event TeleSTAR is unable to obtain
such approval of the F.C.C. ("Federal Communications Commission") as are necessary for
TeleSTAR to commence operations by January
1, 1985....
The proceeds of such liquidation shall be applied first
against the redemption at par of any of the outstanding
Preferred Stock. Any liquidation proceeds then remaining
shall be distributed to the holders of Common Stock in
proportion to their respective holdings thereof.
This provision was a material inducement for at least one of the
plaintiffs to invest in the company.
Shortly after purchasing the stock, Brinati became a director of
TeleSTAR representing the preferred stockholders. At his first board
meeting in June, 1984, Brinati agreed with the other directors to
substantially expand TeIeSTAR's original business plan. At least in
part as a result of that change in plan, it became apparent that the
necessary FCC approvals would not be forthcoming in time to meet
the January 1, 1985 deadline under the Agreement. Accordingly, in
December, 1984, the stockholders were asked to extend the deadline
for 120 days. Plaintiffs approved the extension and, apparently, the
other TeleSTAR stockholders did as well. However, a competitor
objected to TeleSTAR's application and no FCC approval was obtained by April 30, 1985. On that date a stockholders' meeting was
held to consider a further extension of the Agreement deadline.
Although there is some dispute as to whether any other modifications
to the Agreement were made as a result of that meeting, the parties
agreed that an additional 90 day extension was granted.
On June 18, 1985, the FCC adopted a Notice of Apparent
Liability and Order Designating Applications for Hearing. Pursuant
to that Notice and Order, the FCC will hold a hearing on November
4, 1985 to determine, among other things, whether TeIeSTAR's
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construction of facilities prior to obtaining construction authority

violated certain FCC rules; whether TeleSTAR acted knowingly in
violating such rules; whether TeleSTAR has exhibited a lack of
candor or intentionally misrepresented material facts to the FCC;
and whether TeleSTAR's application should be granted. TeleSTAR's
FCC counsel are of the opinion that it has a good chance of obtaining
the necessary approvals.
Brinati was not as optimistic. After learning of the FCC's Notice
and Order, he concluded that the latest deadline - July 31 -

would

not be met and that the likelihood of obtaining FCC approval at
some future time was diminishing. On July 11, 1985, Brinati wrote
to Noel Stewart asking that a stockholders' meeting be held promptly
to vote on dissolution pursuant to paragraph 10 of the Agreement.
That request was followed by a formal demand on the board by
letter dated August 1, 1985. Both letters having been ignored, plaintiffs instituted suit on August 15, 1985.
[1] In order to obtain the relief sought, plaintiffs must establish
a probability of success on the merits, irreparable injury and that
the harm they will suffer if injunctive relief is denied will outweigh
that which defendants will suffer if the injunction is granted. Gimbel
v. Signal Companies, Inc., Del. Oh., 316 A.2d 599, aff'd., Del. Supr.,
316 A.2d 619 (1974). Defendants maintain that plaintiffs' claim, and
therefore their right to injunctive relief, fails for lack of personal
jurisdiction over the individual defendants.
[2] The individual defendants are not residents of Delaware
and were served pursuant to 10 Del. C. § 3114, which provides for
personal jurisdiction over non-resident directors of Delaware corporations in actions "in which such director... is a necessary or
proper party, or in any action or proceeding against such directors... for violation of his duty in such capacity. ... " The individual
defendants argue that the complaint seeks enforcement of their purported obligations under the Agreement as stockholders and states
no claim for any violation of their duties as directors. As a result,
they say that § 3114 provides no basis for the exercise of personal
jurisdiction. Institution Bancario Italiana v. Hunter Engineering Co., Del.
Supr., 449 A.2d 210 (1982).
The complaint, fairly read, does seek enforcement of plaintiffs'
rights under the Agreement. However, one of the steps necessary
to that enforcement is the calling of a stockholders' meeting for the
purpose of voting upon dissolution. The complaint alleges, and the
facts establish, that plaintiffs demanded that the individual defendants
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initiate the dissolution procedure and that the demand has been
ignored.
Pursuant to 8 Del. C. § 275, absent the unanimous consent of
all stockholders entitled to vote on a dissolution, the board must
adopt a resolution recommending dissolution and call a stockholders'
meeting to vote on the resolution. Thus, the complaint does state a
claim for relief against the individual defendants in their capacities
as directors inasmuch as the directors must act if plaintiffs' contractual
rights are to be enforced. Accordingly, there is personal jurisdiction
over the individual defendants for the claim against them as directors.
That being the case, they are properly before the Court for purposes
of the related claim and relief sought against them as stockholders

as well. Jaffee v. Regensberg, Del. Ch., 6 Del. J. Corp. L. 318 (1980);
Hana Ranch, Inc. v. Lent, Del. Ch., 424 A.2d 28 (1980).
[31 Defendants argue, alternatively, that plaintiffs' complaint
must be dismissed for failure to join indispensable parties pursuant
to Chancery Court Rule 19. The Agreement was signed by more
than forty-five individuals and entities, only seven of whom are

before the Court. Relying principally upon the decision in Elster v.
American Airlines, Inc., Del. Ch., 106 A.2d 202 (1954), defendants
argue that all parties to the Agreement must be joined since all of
their interests will be affected by the outcome of plaintiffs' claim.
The Elster case is distinguishable because the relief sought there

was the cancellation of options without the presence of the optionees
as parties whereas plaintiffs here seek to enforce contractual rights.
Moreover, as Chancellor Brown noted in National Education Corporation
v. Bell & Howell Company, Del. Ch., C.A. No. 7278, Brown, C.
(December 13, 1983), Rule 19 decisions must be based upon prag-

matic considerations given the facts of the case. Assuming, without
deciding, that the parties to the Agreement who are not before the
Court should be joined in this action if feasible under Rule 19(a),
two facts militate against a finding that they are indispensable. First,
it appears that the interests of the remaining stockholders will be
adequately represented by plaintiffs or the individual defendants.

Second, the evidence indicates that the parties to this action collectively hold more than 50% of TeleSTAR's stock and, therefore,
would be in a position to dissolve the company even if all the
remaining parties to the Agreement opposed such a result. Under
these circumstances, I conclude, preliminarily, that plaintiffs' claim

will not be defeated by the failure to join indispensable parties.
[4] Turning to the substance of plaintiffs' claim, I find that
they have satisfied their burden of establishing a likelihood of success
on the merits. Paragraph 10 of the Agreement expressly provides
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that the stockholders who are parties to the Agreement will vote in
favor of dissolution of TeleSTAR if the company is unable to obtain
the necessary FCC approvals by January 1, 1985. The evidence
establishes that the agreed upon extensions to that deadline have
passed and that the FCC approvals have not been obtained. The
dispute as to whether an additional modification was agreed upon
in April, 1985 has no bearing upon the present claim since plaintiffs
are not attempting to invoke any purported rights under that modification.
Defendants argue that the parties intended by paragraph 10 to
provide a reasonable period of time in which to determine whether
the company would be viable. Since the date originally projected
has been extended twice and the FCC's hearing is now scheduled
to take place early in November, defendants argue that plaintiffs
cannot arbitrarily rely upon the expiration of the last extension date
(July 31) as triggering their rights under the Agreement. Although
it may be true that the dates selected by the parties were based upon
their belief that the necessary approvals would be obtained by then,
it does not follow that plaintiffs should be denied their rights under
paragraph 10 because those projections were too optimistic. Plaintiffs
bargained for and received the contractual protection of dissolution
and liquidation in the event that the FCC approvals were not obtained
by a date certain. Plaintiffs' willingness to extend the original deadline
and their approval of a new business plan requiring such extension
does not diminish that contractual right and it is reasonably likely
that they will prevail on the merits.
[5,6] In support of their claim of irreparable harm, plaintiffs
allege that absent injunctive relief, the corporate assets otherwise
available to pay the preferred stock liquidation preference will be
substantially or entirely dissipated. They point out that during the
first six months of 1985 current assets declined from over $2 million
to less than $950,000 while current liabilities increased from $131,520
to $235,137. Although the company's fixed assets, representing the
costs of constructing a long distance network between Denver and
Salt Lake City, increased from $1.6 million to $3.3 million over the
same time period, there is no evidence of the extent to which those
construction costs could be recaptured if the company were liquidated.
In response to Stewart defendants submitted affidavits stating
that (1) they have a combined net worth in excess of $200,000; (2)
TeleSTAR's present monthly operating expenses are in the range
of $25,000 to $30,000; (3) it is anticipated that the monthly operating
expenses will continue in the same range until FCC approval is
granted; and (4) TeleSTAR's reasonable attorneys' fees in connection
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with the FCC approval process are anticipated to run between $60,000
and $90,000. Based upon these figures, defendants argue that plaintiffs will be able to recover any damages they may sustain pending
disposition of their claim. There are two weaknesses to defendants'
position. First, their estimates of the expenses TeleSTAR will incur
over the next six months are just that - estimates. The Stewart
affidavits provide little if any factual basis for those estimates and
appear to assume that FCC approval will be forthcoming shortly
after the November hearing - an assumption which may not be
borne out. More importantly, however, damages may be difficult or
impossible to ascertain and paragraph 17(b) of the Agreement provides:
[Since] the damages suffered by the non-defaulting parties
hereto in the event of a breach or threatened breach hereof
will be difficult or impossible to determine accurately and
will therefore be irreparable, this Agreement shall be specifically enforceable. Should any dispute arise concerning
the sale or disposition of securities of TeleSTAR or any
other provisions of this Agreement, an injunction may be
issued (i) restraining the sale or disposition of securities of
TeleSTAR pending the determination of such controversy;
or (2) regarding the implementation of other provisions of
this Agreement....
See: 42 Am. Jur. 2d, Injunctions, § 49 (difficulty in measuring damages
supports finding of irreparable injury).
I am satisfied that the evidence supports a finding of irreparable
harm. Defendants' estimate of TeleSTAR's future expenses are of
limited value inasmuch as there is no guarantee that the FCC approvals will be obtained or that they will be obtained as promptly
and with as little expense as defendants presently anticipate.
TeleSTAR's only income at this point is interest on its dwindling
liquid assets. That income is insufficient to cover present monthly
operating expenses let alone current accounts payable. Any capital
expenditures TeleSTAR may decide to make would accelerate the
depletion of its remaining funds. Nor does the Stewarts' statement

of their current net worth provide any assurance that plaintiffs could
be made whole by a recovery against them. Defendants have not
offered to provide any security to assure that $200,000 or any other
amount would be available to satisfy an adverse judgment.
Injunctive relief is appropriate where the evidence, as here,
raises serious questions about defendants' ability to pay a damage
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award. Eli Lilly & Co. v. Primo Pharmaceutical Labs, 630 F.2d 120
(3rd Cir. 1980). 42 Am. Jur. 2d, Injunctions, § 49.
The final issue -

balancing of hardships -

raises the most

serious question. If injunctive relief is denied, plaintiffs' sizable investment in TeleSTAR will be jeopardized by the steady decline in
liquid assets which would otherwise be available to them through
liquidation. However, if the requested injunction is granted,
TeleSTAR will be precluded from spending funds to complete the
process of obtaining FCC approvals. Those approvals are vital to
the commencement of operations and the success of the company.
Although plaintiffs suggest that TeleSTAR could seek a delay in the
scheduled FCC hearing until this litigation is resolved, there is no
evidence that the FCC would agree to such a request or that
TeleSTAR's application would not be prejudiced by applications
from competitors which might be pursued in the interim. In short,
the harm that defendants and all other stockholders of TeleSTAR
may suffer if the injunction is granted is the lost opportunity to
participate in what may be a highly successful business.
[7] Based upon the foregoing, I conclude that an injunction
in the form requested by plaintiffs may pose greater hardship on
defendants and the remaining TeleSTAR stockholders than the hardship which would befall plaintiffs if the injunction were denied.
However, relief may be tailored to avoid that hardship. Absent the
parties' agreement to an alternative approach which would accomplish
the same result, an injunction shall issue (i) restraining defendants
from expending any corporate funds or assets other than for the
purpose of liquidation and winding up of TeleSTAR's affairs; but
(2) authorizing reasonable expenditures, including attorneys' fees,
incurred in connection with TeleSTAR's efforts to obtain the FCC
approvals if and only if a bond or other form of security or collateral
is provided for the full amount of such costs and expenses. I request
counsel to confer on this matter and prepare a form of order for
presentation to the Court on Wednesday, September 4, 1985 at 12:00
p.m. At that time, the Court will also consider the parties' positions
with respect to the amount of the bond to be provided by plaintiffs
and the further continuation, if appropriate, of the temporary restraining order.
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CITRON v. LINDNER
No. 6150
Court of Chancery of the State of Delaware, New Castle
November 13, 1985
Plaintiff filed a class action suit attacking a cash-out merger.
Some thirty-nine months later, plaintiff moved for leave to file a
supplemental and amended complaint. The court of chancery, per
Vice-Chancellor Berger, said that generally leave to amend is freely
given. Some of the plaintiffs revised and/or new allegations were,
therefore, permitted. However, since portions of the amended complaint dealing with post-merger events would pass upon the relevancy
of the events out of the proper context, those allegations were not
permitted to be included.
1.

Pleading

C

233

As a general rule, leave to amend is freely given.
2.

Pleading 0

233

Leave to amend has been denied where there has been inexcusable delay and prejudice resulting therefrom.
3.

Pleading 0

233

The court should avoid the pitfall of permitting facts to be set
forth in a supplemental pleading, where it would be tantamount to
passing upon the relevancy of these matters out of proper context.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware, for plaintiff.
Robert H. Richards, III, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for American Finance Corporation defendant.
Richard L. Sutton, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for Fairmont Food Company defendant,
BERGER,

Vice-Chancellor
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In April, 1980, plaintiff filed this purported class action attacking
the July 24, 1980 cash-out merger of Fairmont Foods Company
("Fairmont") into American Financial Corporation ("American").
Over the next two years the parties briefed defendants' motion to
dismiss and in November, 1983, before the motion to dismiss had
been argued, plaintiff moved for leave to file a Supplemental and
Amended Complaint (the "Amended Complaint"). This is the decision on plaintiffs' motion for leave to amend.
The original complaint alleges that defendants, the Fairmont
directors prior to the merger, Fairmont and American, engaged in
a conspiracy to effectuate the merger at a grossly inadequate price
in breach of their fiduciary duties to the Fairmont stockholders.
Plaintiff claims that defendants had inside information, which they
withheld from the stockholders, demonstrating that the merger terms
were grossly unfair.
Specifically, the complaint alleges, among other things, that
Fairmont's earnings per share had increased; projections of sales,
earnings and profit margins indicated that this favorable trend would

continue at least through February, 1982; and certain real estate
owned by Fairmont and carried at $16.3 million was worth substantially in excess of book value.
The Amended Complaint purports to update the allegations in
the the original complaint with more detail about the consummation
of the merger as well as various post-merger developments which,
plaintiff alleges, "have demonstrated...that the freeze-out merger
was grossly unfair to Fairmont's shareholders." (Amended Complaint,
14). The new allegations dealing with the consummation
of the merger include claims that (1) the merger announcement gave
Fairmont stockholders the impression that the merger consideration
would equal $19.50 per share whereas the Proxy Statement reveals
that the consideration would be worth $16.60 per share; (2) the
approximately 585 leases held by Fairmont were misleadingly listed
in the Proxy Statement as "liabilities" notwithstanding their substantial value; and (3) several of Fairmont's directors allegedly were
interested in the merger yet no impartial committee of Fairmont's
board was appointed to study and report on the fairness of the
merger terms. The post-merger allegations include sales and earnings
figures for Fairmont's convenience stores through 1982 and the details
and impact of Fairmont's agreement in principle to sell its convenience stores for $225 million.
Plaintiff initially took the position that she is entitled to amend
her complaint as a matter of right pursuant to Chancery Court Rule
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15(a) inasmuch as no responsive pleading has been filed by defendants. However, as plaintiff acknowledges, the Amended Complaint
alleges supplemental matters occurring since the filing of the original
complaint. Therefore, Rule 15(d) rather than Rple 15(a) controls
and the supplemental pleading may only be allowed in the discretion
of the Court.
[1,2] As a general rule, leave to amend is freely given, see
Rule 15(a); Annone v. Kawasaki Motor Corp., Del. Supr., 316 A.2d
209 (1974), and there is no apparent reason why the same liberality
should not apply to a motion to supplement. However, leave to
amend has been denied where there has been inexcusable delay and
prejudice resulting therefrom. See, e.g., Annone v. Kawaski Motor Corp.,
supra; Bowl-Mor Co. v. Brunswick Corp., Del. Ch., 297 A.2d 61 (1972).
As to the allegations in the Amended Complaint dealing with the
consummation of the merger, defendants' opposition is based solely
upon the 39 month delay between the filing of the original complaint
and plaintiffs motion to file the Amended Complaint. They assert
no prejudice either in terms of 'their ability to successfully defend
against plaintiff's claims or any additional time or expense that will
be occasioned as a result of those claims. Accordingly, although the
Court does not endorse such a lengthy delay, those revised and/or
1, 3-5, 6, 7, 11, 12, 13(a),(b),(d),(e),
new allegations contained in
20-25 of the Amended Complaint will be permitted.
[3] Those portions of the Amended Complaint dealing with
post-merger events, however, raise different considerations. As this
Court noted in Kahn v. Household Acquisition Corp., Del. Ch., C.A.
No. 6293, Brown, C. (April 26, 1983), all evidentiary facts need
not be pleaded under our practice of notice pleading. In support of
plaintiff's original allegation that the merger price was unfair and
that the Fairmont directors had inside information demonstrating
the unfairness of the price, plaintiff now seeks to add certain details
as to the performance of Fairmont's convenience stores as well as
certain real estate sales and planned sales of assets occurring as much
as three years after the merger. In an analogous situation, this Court
noted:
[T]o permit these facts to now be set forth in a supplemental
complaint over the objection of [defendant] would to a
degree be passing upon the relevancy of these matters out
of proper context. It would give the plaintiff justification
for saying that the matters are in the case and thus, no
doubt, it would give rise to some attempt to take third
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party discovery... under the guise of the Court's blessing.
This is a pitfall to be avoided, especially since... the denial
of this proposed supplemental allegation will cause no prejudice to the plaintiff's approach to the case at this point.
Kahn v. Household Acquisition Corp., supra , Slip Op. at 5-6.
Following the reasoning applied in Kahn , I conclude that plaintiffs'
motion for leave to file the Amended Complaint should be denied
as to the supplemental allegations contained in
13(c), 14 of the
Amended Complaint.
IT IS SO ORDERED.

DEWOLF v. DATAPOINT CORP.
No. 8139
Court of Chancety of the State of Delaware, Kent
October 28, 1985
Plaintiff sought a preliminary injunction to enjoin the issuance
of new debt securities by defendant, Intelogic Trace, Inc. and, in
the alternative, to temporarily restrain Intlogic Trace from proceeding with such issuance and to expedite discovery in advance of
a hearing on the issue of such injunction. The court of chancery,
per Vice-Chancellor Hartnett, held that plaintiff had failed to establish
the elements necessary for issuance of either a preliminary injunction
or a temporary restraining order and thus denied both applications.
1.

Injunction C

151

A preliminary injunction will not be issued unless the plaintiff
establishes a reasonable probability of success on the merits, irreparable injury, and that the harm to plaintiff if injunctive relief is
denied will be greater than that which the defendant will suffer if
the injunction is granted.
2.

Injunction 4= 147

When the matter before the court is an application for a preliminary injunction, the plaintiff must bear the burden of showing
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that there is a reasonable probability of his prevailing on the merits
if a trial were held, regardless of where the burden of persuasion
would fall at trial.
3.

Injunction C

174

At the preliminary injunction stage, the plaintiff bears the burden
of establishing the reasonable probably of success on the merits both
as a matter of fact and of law.
4.

Injunction 0

137(2), 137(4)

In acting upon an application for a preliminary injunction, the
court is bound to balance the conveniences of the parties.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware, for plaintiff.
Steven J. Rothschild, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant Datapoint Corp.
William T. Quillen, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant Intelogic Trace, Inc.
HARTNETr,

Vice-Chancellor

This is my opinion on plaintiffs motion to preliminarily enjoin
the issuance of defendant Intelogic Trace, Inc. of new debt securities
or, alternatively, to temporarily restrain the Intelogic Trace issuance
and expedite discovery in advance of a hearing for preliminary
injunction.
[1] A preliminary injunction will not issue unless a plaintiff
establishes a reasonable probability of success on the merits, irreparable injury and that the harm to plaintiff if injunctive relief is
denied will be greater than that which defendant will suffer if the
injunction is granted. Gimbel v. Signal Companies, Inc., Del. Oh., 316
A.2d 599, aff'd., Del. Supr., 316 A.2d 619 (1974). Plaintiff has not
borne his burden of showing the elements necessary for a preliminary
injunction or a temporary restraining order and therefore both applications must be denied.
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I
Plaintiff is a holder of Datapoint Corporation ("Datapoint") 87/8% Convertible Subordinated Debentures (the "Debentures") due
2006. Plaintiff seeks relief on behalf of himself and on behalf of all
holders of the Debentures. There are approximately $92.5 million
principal amount of the Debentures outstanding. The complaint was
filed on October 3, 1985.
The named defendants are Datapoint; its present and certain
former directors;, Intelogic Trace, Inc. ("IT"), a New York corporation, formerly a subsidiary of Datapoint, and IT's directors.
Continental Illinois National Trust Company of Chicago (the "Indenture trustee"), as trustee under an Indenture dated June 1, 1981
with respect to the Debentures, was named as a defendant but a
stipulation dismissing it without prejudice has been entered.
On June 14, 1985, the Datapoint Board of Directors approved
the formation of a new corporation, IT, into which the assets and
liabilities of Datapoint Intelogic Customer Service Division would
be transferred, to be followed by the distribution to Datapoint stockholders of all of the outstanding stock of IT (the "Spin-off'). On
the same day, the Board announced publicly that it had unanimously
authorized the spin-off.
IT was formed as a New York corporation on June 28, 1985.
The Agreement for Transfer of Assets and Liabilities in Exchange
for Stock was executed on June 28, and on July 1 Datapoint sent
an Information Statement to its stockholders. On July 11, the Datapoint directors determined that the conversion rate of the Debentures, 12.048 shares per $1,000 principal pre-Spin-off, would be
55.231 shares per thousand post-Spin-off. Also on July 11 the Board
sent notice to each of the record holders of the Debentures, that a
record date of July 27, 1985 had been fixed as of which the holders
of Datapoint's common stock of record would be determined to be
entitled to receive the distribution of IT stock on a one-for-one basis.
The Debenture holders were advised of the conversion rate, and
given a phone number to call to receive an Information Statement
which had been distributed to Datapoint stockholders describing the
distribution and the business and financial position of IT. On or
about July 27, Datapoint transferred to IT all of the assets and
property of its Customer Service Division. In exchange, IT issued
all of its stock to Datapoint, thereby becoming a wholly-owned
subsidiary. On or about August 12, Datapoint distributed all the IT
shares to its stockholders, completing the Spin-off.
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On September 4, 1985, IT's Board of Directors authorized an
exchange offer (the "Exchange Offer") to be made to its stockholders
to purchase up to four million shares of IT's outstanding common
stock, by exchanging for each share of common stock (i) $7.50
principal amount of IT's 14-1/2 subordinated notes due 1995 and
(ii) one-fourth of a share of IT's $1.50 exchangeable preferred stock
(the "New IT debt"). The exchange offer was presented to IT
shareholders in an offer to purchase (the "Offer to Purchase") dated
September 19, 1985. As of the proration deadline of midnight,
October 2, 7,262,309 shares of IT common stock had been tendered.
On October 9, the Exchange offer expired. On October 17, IT issued
a press release stating that the Notes and Preferred Stock were being
issued effective October 17, and that interest on the notes and
dividends on the preferred stock would accrue from October 17,
1985. Also on October 17, a "global" (single) certificate representing
the $30,000,000 principal amount of the Notes was authenticated
and issued by the trustee. It is being held by the trustee on behalf
of and at the instruction of the Exchange Agent in the name of
"First City National Bank of Houston as Exchange Agent and for
the benefit of the stockholders of IT entitled to receive notes pursuant
to the Exchange offer." First City National Bank, as registrar for
the preferred stock, issued (and is holding, as Exchange Agent) a
"global" certificate for 1,000,000 shares of preferred stock in the
name of "First City National Bank of Houston, as Exchange Agent
and for the benefit of the stockholders of IT entitled to receive
preferred stock pursuant to the Exchange Offer." The only remaining
event to complete the Exchange Offer is the delivery of the individual
certificates to those who tendered, at which time the "global" certificate will be cancelled. It is the issuance of these individual certificates that plaintiff seeks to enjoin.
II
[2] Plaintiff contends that Datapoint violated the Delaware
Fraudulent Conveyance Act, 6 Del. C. §§ 1305-1307, when it consummated the Spin-off and the Distribution, and that therefore he
may pursue Datapoint's properties and assets in IT. Specifically, he
argues that at the time of the Spin-off and Distribution, Datapoint
(i) held insufficient property to pay its debts (6 Del. C. § 1305); (ii)
believed that it would incur debt s beyond its ability to pay (6 Del.
C. § 1306); and (iii) intended to hinder, delay, or defraud the
Debenture holders. Plaintiff asserts that where there is a voluntary
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transfer by a corporation to its owners and officers, it is presumed
to be fraudulent, and therefore the defendant has the burden to show
that the transferee's remaining property was sufficient to pay its
debts. However, because this matter is before me upon an application
for a preliminary injunction, plaintiff bears the burden of showing
that there is a reasonable probability of his prevailing on the merits
if a trial were held, regardless of where the burden of persuasion
would fall at a trial. Joseph v. Shell Oil Co., Del. Oh., 482 A.2d 335,
340 (1984).
III
Plaintiff relies exclusively upon an affidavit of an expert witness
to establish that the Spin-off and Distribution has reduced and will
reduce Datapoint's property to such a level that Datapoint will not
be able to pay its creditors without its IT Division. This view of
the expert is strongly controverted by the defendants, however, and
I am convinced that plaintiff has not met his burden of showing the
reasonable probbility of success on this issue.
IT reduced and will reduce Datapoint's property to such a level
that Datapoint will not be able to pay its creditors without its IT
Division. This view of the expert is strongly controverted by the
defendants, however, and I am convinced that plaintiff has not met
his burden of showing the reasonable probbility of success on this
issue.
IV
[3] Plaintiff also alleges that Datapoint breached § 801 of the
Indenture, which prohibits Datapoint from disposing of its "properties and assets substantially as an entirety to any person" unless
the transferee assumes all obligations under the Indenture. Plaintiff
argues that Datapoint breached this provision by transferring the IT
Division to IT in the Spin-off without issuing a supplemental indenture providing for assumption of its liabilities to the Debenture
holders by IT. The Indenture provides that it is to be construed
under New York law. Plaintiff states in his memorandum of law
that no case could be found interpreting "properties and assets
substantially as an entirety," and urges that, nevertheless, I should
interpret the phrase to mean "all or substantially all," thereby
concluding that a New York Court would so rule. At this preliminary
injunction stage, plaintiff has the burden of establishing the reasonable
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probability of success on the merits both as a matter of fact and of
law. Allied Chemical & Dye Corp. v. Steel & Tube Co., Del.Ch., 122
A.142 (1923). I am therefore called upon to interpret the law of
another jurisdiction and in that jurisdiction the legal issue has not
been adjudicated. Plaintiff has not met his burden of showing the
reasonable probability of success on this legal issue. Lewis v. LFC
Holding Corp., Del. Ch., C.A. No. 7974-N.C., Berger, V.0. (April
3, 1985).
There was conflicting evidence as to the portion of Datapoint's
assets which were transferred to IT. Defendants assert that the only
relevant year is 1981, when the Debentures were issued. At that
time the IT Division accounted for 17% of revenues, 7% of income
and 7% of Datapoint's assets. Plaintiff contends that the IT Division
accounted for virtually all of Datapoint's operating and net income
over the past four years; that it constituted a major share of Datapoint's market value; that it accounted for some 30 per cent of
Datapoint's gross revenues for fiscal 1985; and that the Spin-off
materially affected Datapoint's business purpose by eliminating its
domestic service business. I am convinced, however, that plaintiff
has not met his burden of showing that there is a reasonable probability that he would succeed at a trial on the merits by showing
either that his interpretation of the phrase "substantially as an entirety" is correct under New York law, or that the Spin-off was in
fact a transfer of "substantially as an entirety" of the assets and
property of Datapoint. I therefore find that plaintiff has not met his
burden of proving the reasonable likelihood of succeeding on the
merits in proving that Datapoint has violated the Indenture.
V
Plaintiff has also not borne his burden of establishing that irreparable injury to himself or to the putative class will occur if
interim injuctive relief is not granted. If at some later time Datapoint
should default on the Debentures, it seems reasonably probable that
the Debenture holders could obtain an order that IT must be held
to be a successor obligor on the Indenture.
At the end of its oral presentation, plaintiff also asserted that
Datapoint had breached the Indenture and that therefore an acceleration of due date had occurred. If this is so (as plaintiff claims)
then plaintiff is entitled to the immediate payoff of the balance on
the Debentures. There has been no showing that the assets of Datapoint are insufficient to pay off the Debentures at the present time.
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VI
[4] In action upon applications for a preliminary injunction, the
court is bound to balance the conveniences of the parties. Bayard v.
Martin, Del. Supr., 101 A.2d 329 (1953). Although the stockholders
of Datapoint who have tendered in response to the Exchange Offer
are not named as defendants they obviously are affected by the
attempt to prevent distribution to them of that which they have been
promised and for which they tendered. Plaintiff although fully advised of the Exchange Offer waited until the last minutes to seek to
enjoin the mailing to the tendering stockholders their certificates.
The new IT certificates have been trading on an "as issued basis"
for several weeks and many trades have already taken place. Plaintiff
stood by and permitted the Exchange Offer to be substantially completed before seeking interim injunctive relief. It would be most
inequitable to now deny to these tendering stockholders that which
they in good faith expected to receive.
VII
Plaintiff's alternative application for a temporary restraining
order is also without merit. Plaintiff conceded at oral argument that
all the pertinent facts were known to the plaintiff. The entry of a
temporary restraining order would only delay the inevitable.
There are other reasons plaintiff's application should be denied
but the short time plaintiff allowed me to consider this matter does
not allow for further elaboration.
The applications of the plaintiff for a temporary restraining
order or a preliminary injunction are denied. IT IS SO ORDERED.
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FOX v. CHASE MANHATTAN CORP.
No. 8192-85
Court of Chancery of the State of Delaware, New Castle
December 6, 1985
In an action seeking judicial approval of a settlement encompassing three actions then pending in New York, the court of chancery, per Vice-Chancellor Jacobs, while not initially aware of the
New York litigation, approved the settlement and reserved decision
on attorney fees. However, the court noted that it would not hereafter
entertain requests to approve settlements in foreign litigation unless
it could be shown that the court had a sufficiently substantial connection or involvement with the foreign litigation so as to not tender
its intervention at the settlement stage inappropriate under the circumstances.
Settlement approved; attorney fee issue reserved.
1.

Compromise and Settlement

--- 4

The determination of the fairness and adequacy of a settlement
involves the dispassionate exercise of the court's business judgment.
2.

Courts

0-

28

Court of chancery will not entertain requests to approve settlements of lawsuits litigated in the courts of another state unless counsel
can show court of chancery has a sufficiently substantial connection
or involvement with the foreign litigation and that the court's intervention at the settlement stage will not be inappropriate under
the circumstances.
Thomas G. Hughes, Esquire, of O'Donnell & Hughes, P.A., Wilmington, Delaware, for Fox & Kaplan plaintiffs.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for Higgerson plaintiff.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant.
JACOBS,

Vice-Chancellor
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At the conclusion of the hearing held on Monday, December
2, 1985 on the application to approve the settlement and for an
award of counsel fees, I indicated that the settlement would be
approved, but that a decision on the application for counsel fees
would be reserved, pending the filing by plaintiffs' counsel* of supporting affidavits setting forth the work that was done, the hours
expended, and by whom. Subsequently, Mr. Payson submitted a
form of order approving the settlement and reserving jurisdiction on
the question of counsel fees.
I have entered Mr. Payson's form of Order and enclose a copy
for your respective records. As to the substance of the settlement,
I am satisfied that its terms are fair, reasonable and adequate. In
essence, the settlement calls for: (i) the payment of $32,500,000 to
The Chase Manhattan Corporation and its subsidiary, The Chase
Manhattan Bank (N.A.) (the "Bank"); (ii) the release of all claims
by those entities against certain of the Bank's officers and employees
for losses arising out of a series of transactions between the Bank
and Drysdale Government Securities Inc. and (in a totally unrelated
context) between the Bank and Penn Square Bank of Oklahoma
City; and (iii) the dismissal with prejudice of all lawsuits against
those defendants asserting the claims referred to in (ii) above. The
settlement would not have occurred but for the participation of the
defendants' directors' and officers' liability insurance carriers, who
are contributing the $32.5 million payment. Although the arguable
insurance coverage is as high as $140 million, the insurers had
reserved their right to contest coverage and to rescind the policiesa factor that created a serious risk as to the collectibility of any
judgment. In addition, I am satisfied by counsels' presentation (including their 74-page Memorandum which describes in detail the
complexity of the matters being settled) that serious questions existed
as to whether the defendants could be found liable for the Drysdale
and/or Penn Square losses. Moreover, while the damage claim is
arguably as high as $350 million, there are substantial reasons for
doubting that damages anywhere near that amount could be proved.
[1] These factors, undoubtedly played a significant role in the
settlement negotiations. Given the skill and experience of plaintiffs'
counsel in derivative and class action litigation and given the fact
that counsel were motivated by their contingent fee arrangement to
* i.e., Melvin I. Weiss, Esquire of New York, New York and Richard D.
Greenfield, Esquire, of Haverford, Pennsylvania, who conducted the litigation brought
in the New York Supreme Court.
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maximize any recovery, there is little reason to doubt that the $32.5
million settlement was the result of hard bargaining at arm's length.
The determination of the fairness and adequacy of a settlement
involves the dispassionate exercise of the Court's business judgment.
Neponsit Investment Co. v. Abramson, Del. Supr., 405 A.2d 97, 100
(1979); Geller v. Tabas, Del. Supr., 462 A.2d 1078, 1082 (1983);
Khoury v. Oppenheimer, Del. Ch. C.A. No. 6734, Hartnett, V.C.
(November 9, 1983), reprinted at 8 Del. J. Corp. L. 597, 601 (1983).
As a matter of business judgment, I conclude that the settlement,
in terms of its substance, is fair, reasonable, and adequate. That no
one has come forward to object to the settlement, further confirms
that judgment.
Having approved the settlement as to substance, I am, nonetheless, constrained to comment on one of its procedural aspects
which has caused me concern, namely, how this application has come
to be heard in this Court. This lawsuit was filed in this Court only
two months ago. It was filed for the sole purpose of obtaining this
Court's approval of a settlement of three actions pending in the New
York Supreme Court (viz, Fox v. Chase Manhattan Corp., Index No.
28471/82; Kaplan v. Chase Manhattan Corp., Index No. 9611/85; and
Handel v. Chase Manhattan Corp., Index No. 17864/84), plus an award
of attorneys' fees. Although two of the plaintiffs in those actions,
Kaplan and Handel, filed derivative actions in this Court in 1982,
those Delaware actions were stayed and later dismissed without prejudice with respect to the Drysdale and Penn Square claims against
the individual defendants. Instead, plaintiffs Handel and Kaplan
chose to prosecute those claims in the New York Supreme Court.
Thus, all of the relevant litigation has been centered in the New
York forum. The explanation given by counsel for this forum choice
was the plaintiffs' difficulty and/or inability to obtain personal jurisdiction over the individual defendants, none of whom lived in
Delaware. In any event, the plaintiffs proceeded to litigate in New
York, with no further involvement of this Court. Three years down
the road, the parties, having negotiated a settlement, now ask this
Court to approve that settlement, and to award counsel fees for
litigative efforts conducted elsewhere. Counsels' explanation for not
seeking such relief in the New York Supreme Court is that the
defendants wanted the settlement to be approved by the end of this
year, a result which, counsel say, would be impossible under New
York's settlement procedures.
Those circumstances are troublesome, because they create doubt,
at least in my own mind, as to whether the Court should have
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entertained this matter at all. The reasons have to do with public
policy considerations, and not at all with the merits. Given the
doctrine of comity, which demands of this Court due respect for the
jurisdiction and processes of the courts of sister states, and vice versa,
what this Court is being asked to do is inconsistent with the policy
of comity and borders upon an unwarranted exercise of its jurisdiction.
In this case, those concerns admittedly come totally by way of
hindsight. Regrettably, the circumstances give rise to those concerns
are much dearer today than they were at the time I signed the
Order providing for notice and scheduling a hearing. But once the
judicial settlement machinery was started up, it could be stopped
only at considerable inconvenience and cost to the parties. Having
gone so far down that road, and because this matter has been shown
to have a nexus or relationship to Delaware, the prudent course was
to allow the application to be considered on its merits.
[2] The policy concern nonetheless persists, and, I am informed, has surfaced in the past in previous settlement contexts.
Although this Court did entertain this particular matter for the
reasons discussed above, it should not be presumed hereafter that
this Court will automatically entertain requests to approve settlements

of lawsuits that have, in fact, been litigated in the courts of another
state. In such cases the burden will be on counsel to show that this
Court has a sufficiently substantial connection or involvement with
the foreign litigation, that its intervention at the settlement stage
would not be inappropriate under the circumstances.

HANNA SYSTEMS, INC. v. CAPANO GROUP, L.P.
No. 7408
Court of Chancery of the State of Delaware, New Castle
November 29, 1985
This is an action for rescission and cancellation of a bond and
warrant in which the obligor, Hanna Systems, Inc. (Hanna Systems)
contends that its execution of the bond was the result of fraud and
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coercion on the part of the defendant-landlord, Capano Group, L.P.,
acting through its general partner, Louis J. Capano, Jr. (Capano).
Hanna Systems operated a restaurant as a tenant under a lease with
Capano. The lease was assignable with Capano's consent and was
renewable within six months of the expiration of the tenant's intent
to renew the lease option. A real estate broker had arranged the
sale of the restaurant to a group of investors. The sales agreement
was made contingent on financing, transfer of the liquor license, and
the landlord's consent to the assignment of the lease. The landlord
was advised on several occasions of the proposed sale and the identity
of the sellers. The landlord was sent the assignment and lease renewal
notice for his signature. However, the landlord delayed signing and
eventually consulted an attorney concerning his right to refuse an
extension of the lease. Settlement was delayed.
Although the landlord had agreed to the assignment, he withheld
consent to the extension of the lease until receiving, pursuant to his
demand, a bond in the amount of $78,000, ten percent of the sale
price, in exchange for his cooperation. Hanna Systems sought rescissory relief on three separate grounds: (1) fraud occasioned by

Capano's misrepresentations, (2) duress exerted in unreasonably withholding consent to the assignment, and (3) lack of consideration for
Hanna's execution of the bond. The court of chancery, per Justice
Walsh (assigned pursuant to Del. Const. art. IV, § 13(2)), concluded
that economic duress was clearly exerted by Capano. The court
found that rescission was accordingly justified and granted cancellation of the bond and warrant.
1.

Contracts

0:-

95(1), 95(3)

Economic duress exists where one is deprived of the free exercise
of his will through wrongful threats or acts directed against a person's
business interests; this is known as "business compulsion."
2.

Contracts

0

95(1)

The doctrine of "business compulsion" is available both as a
defense in an action at law and as a basis for securing rescissory
relief in equity.

3.

Contracts C

95(1), 95(3)

Under the doctrine of "business compulsion,"

the threat that

produces the compelled act must be wrongful but not unlawful.
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4.

Contracts

0= 95(1), 95(3)

The test for determining whether the duress produced the assent
is a subjective one that focuses on the state of mind of the "victim"
of the duress; the threatened party must be compelled to make a
disproportionate exchange of value to protect his business with no
adequate alternative legal remedy.
5.

Contracts

0= 95(1), 95(3)

A court of equity will not permit a party to stand silent while
another in privity assumes a position of economic detriment thus
created to extract a financial concession which is disproportionate to
the benefit conferred.
6.

Contracts C--

95(1), 95(3)

The party who acted under duress is entitled to rescission of
any agreement resulting from the exercise of the duress because the
free and mutual assent which must underlie all contracts is missing.
Melvyn I. Monzack, Esquire, of Walsh and Monzack, Wilmington,
Delaware, for plaintiff.
Edward M. McNally, Esquire, of Morris, James, Hitchens & Williams, Wilmington, Delaware, for defendants.
WALSH,

Justice

This is an action for rescission and cancellation of a Bond and
Warrant in which the obligor, Hanna Systems, Inc. ("Hanna Systems") contends that its execution of the Bond was the result of
fraud and coercion on the part of the defendant, Capano Group,
L.P. acting through its General Partner, Louis J. Capano, Jr. ("Capano"). The background of the controversy is set forth in a prior
opinion of this Court denying cross-motions for summary judgment.
(Hanna Systems, Inc. v. Capano Group L.P., Del. Ch., C.A. No. 7408,
Walsh, V.C. (April 16, 1985)). The factual disputes which precluded
summary judgment have now been aired at trial and this is the
resulting decision.
There is no dispute that Hanna Systems operated a restaurant
known as the "Royal Exchange Pub," located in the Brannar Plaza,
as a tenant under a lease with Capano. The basic term of the lease
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was for five years ending November 30, 1983, with three successive
five-year renewal periods. The rental for the first two five-year terms
was fixed, with an "override" or percentage factor applicable in the
eleventh year of the lease. The lease was assignable with Capano's
consent and was renewable "within six (6) months of the expiration
of [the tenant's] intent to renew the lease option." This latter provision, which was the subject of opposing interpretations at trial, is
concededly ambiguous. Of importance, however, is not the questionable renewal language but how the parties viewed their renewal
rights and responsibilities as reflected in their conduct.
The earliest contact concerning a possible assignment of the
lease occurred in April, 1983, when Capano visited another restaurant
operated by Hanna Systems in Ocean City, Maryland. At that time,
Frank Hanna ("Hanna"), the owner of Hanna Systems, advised
Capano that the Royal Exchange was for sale and that Capano's
consent to an assignment of the lease wotild be sought at the appropriate time. Capano commented that he believed that upon renewal of the lease he was entitled to a rental override. Hanna disputed
this, claiming that the override did not become effective until the
eleventh year. Capano later conceded that Hanna's contention was
correct.
By late summer of 1983, Anthony Bariglio,' real estate broker,
had arranged a sale of the Royal Exchange to a group of investors,
the Jet Group Inc., which included two professional football players
with the New York Jets, Joe Klecko and Joe Fields. The sales price
was $750,000 plus the wholesale cost of food and beverage inventory
transferred, with a $5,000 deposit as sole forfeit in the event of a
default by the Jet Group. The sales agreement was made contingent
on financing, transfer of the liquor license, and the landlord's consent
to the assignment of the lease.
Beginning in September, Capano was advised by Bariglio and
Hanna on several occasions of the proposed sale and the identity of
the sellers. Capano was also advised that most of the on-site management staff of the Royal Exchange would remain with the new
owners. He was also aware that Hanna Systems would remain as
surety on the lease after assignment to the Jet Group. On October
3, Norman Aerenson, Esquire, Hanna's attorney, sent Capano an

1. Bariglio drafted the original lease between the parties and is the author
of the ambiguous renewal language. At the time he prepared the lease he was
acting as the agent for, and was paid a commission by, Capano in securing tenants
for the Branmar Plaza.
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assignment for his signature and the following day forwarded copies
of the financial statements of the Jet Group investors.
Despite Aerenson's efforts to provide Capano with the necessary
information concerning the qualifications of the assignees and his
follow-up telephone messages, Capano had not approved the required
assignment by Friday, October 14. With settlement scheduled for
the following Monday, Aerenson and Hanna dispatched Al Jordan,
Regional Manager for Hanna, to Capano's office to ascertain the
reason for the delay and to deliver a notice extending the lease. The
lease renewal notice was prepared by Aerenson out of an abundance
of caution because he was concerned by Capano's inaction. Aerenson,
however, was satisfied that under a literal reading of the lease the
notice was timely. He had also been assured by Hanna that Hanna
had previously advised Capano verbally that the option to renew
would be exercised and there "won't be any problems with that."
Although Capano and Jordan disagree concerning certain details of
their meeting of October 14, I conclude that Jordan's version is
more credible. He claims that during their meeting Capano conferred
by telephone with Hanna and later assured Jordan that there would
be no problem with the extension notice which formalized Hanna's
previously-expressed desire to renew the lease. Capano also told
Jordan that he would deliver the assignment consent at settlement
on October 17 at Aerenson's office.
There is further disagreement concerning what Capano did
between October 14 and October 17 relative to the Hanna lease.
Capano claims that he was unaware of the notice renewal provision
of the Hanna lease at the time Jordan delivered the renewal notice
and, as soon as Jordan left, asked his secretary to secure a copy of
the lease. It was then, he claims, that he realized that the notice
might not be timely. Capano's secretary, however, testified that
Capano called her from his car phone requesting information on the
Hanna lease and later that afternoon examined the lease files. In all
likelihood this occurred on October 17. In any event, Capano eventually consulted a lawyer concerning his right to refuse an extension
of the lease. He was advised that no definitive answer could be given
without further study, but that the lease renewal provision would
probably be construed to require six months written notice. He was
also advised that the prior dealings of the parties and the tenant's
good faith reliance upon Capano's tacit agreement to permit assignment placed the tenant in a strong equitable position.
The Hanna-Jet Group settlement which had been scheduled for
10 a.m. on October 17 was delayed until mid-afternoon while efforts
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were made to locate Capano. Joe Dawson, a Jet Group investor who
was acting on behalf of his fellow investors, was concerned that the
transaction would be aborted. Capano's tactics were also of some
concern to Dawson as an indication of the type of relationship the
Jet Group could expect with its landlord. Dawson told Hanna that
Klecko and Fields did not want to be involved in litigation with its
attendant publicity, and if the matter became protracted they would
simply walk away from the deal and forfeit the $5,000 deposit. When
Capano finally arrived at settlement he became aware that additional
time would not be available to resolve the question of the lease
extension.
Although he had agreed to the assignment, he knew that such
consent was meaningless without an extension of the lease. Furthermore, even though Capano would not have been entitled to any
additional rent if the sale and assignment were consummated, he
demanded and received a bond in the amount of $78,000, ten percent
of the sale price, in exchange for his cooperation.
II
Hanna Systems seeks rescissory relief on three separate grounds:
(a) fraud occasioned by Capano's misrepresentations, (b) duress
exerted in unreasonably withholding consent to the assignment and
(c) lack of consideration for Hanna's execution of the bond. Capano's
conduct contains some semblance of misrepresentation, principally
by silence when there was a duty to speak or act and I am satisfied
that Hanna has demonstrated by a preponderance of the evidence
that Capano's conduct amounted to economic duress, i.e., he took
advantage of Hanna's predicament to extract a financial concession
to which he had no legal entitlement. Moreover, to the extent that
the amount required to be paid under the bond represented payment
for that which, in equity, Capano could not withhold, Hanna's
obligation under the bond lacked consideration.
[1-4] As noted in this Court's earlier opinion, economic duress
exists where one is deprived of the free exercise of his will through
wrongful threats or acts directed against a person's business interests.
This type of duress, in modern application, is frequently referred to
as "business compulsion." Fowler v. Mumford, Del. Super., 102 A.2d
535 (1954). Whatever the limited application of the doctrine at
common law, it is now widely recognized that there are situations
in which "economic circumstances may invalidate an otherwise valid
contract." Williston on Contracts § 1603, at 664 (3d ed. 1967). This
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principle is available both as a defense in an action at law and as
a basis for securing rescissory relief in equity. The threat that produces the compelled act must be wrongful but not unlawful. Fowler,
102 A.2d at 538. The test for determining whether the duress produced the assent is a subjective one that focuses on the state of
mind of the "victim" of the duress. Restatement (Second) of Contracts
§175, comment c (1981). Loss of "free will" does not mean that
no choice exists, rather, that the threatened person is compelled to
choose between regretable alternatives. Williston on Contracts § 1602,
at 651 (3d ed. 1967). The threatened party must be compelled to
make a disproportionate exchange of value to protect his business
with no adequate alternative legal remedy. Id. § 1617.
The evidence in this case clearly supports a conclusion that
economic duress was exerted by Capano. He has been no notice
for several months that Hanna intended to sell the Royal Exchange
and although his consent to an assignment of the lease was required,

he knew that it could not be withheld if the successor tenants were
financially responsible, particularly in view of the fact that Hanna
remained liable on the lease. On several occasions Capano had
assured Hanna and Aerenson that the assignment was "no problem,"
but he refused to cooperate when time became of the essence. Information supporting the standing of the Jet Group was in Capano's
hand by early October and he had been assured that most of the
key operating staff of the Royal Exchange would remain, thus assuring its continued success. He not only failed to forward the consent
document but ignored Aerenson's repeated efforts to contact him.
Capano's claim that he believed he had a continuing right to
insist on six months written notice of lease renewal is not persuasive.
If Capano's interpretation of the ambiguous language of the lease
is correct (and even though his interpretation appears the more logical
one, it was his agent Bariglio who drafted the lease), the renewal
notice was required by June 1, 1983, to renew the lease during the
five-year term expiring November 30, 1983. But Capano's conduct
after the June 1 renewal deadline passed hardly reflects that of a
landlord under the impression that a tenant is in default of a valuable
leasehold interest. Indeed, Capano's actions suggest just the opposite.
He made no effort to declare a default or attempt to relet the premises.
Instead, he explored with Hanna and his attorney the mechanics for
consenting to an assignment of the lease in order for the restaurant
business to be sold. As an experienced developer of commercial real
estate he could not have believed that a business venture operating
under a defaulted lease could be sold for $750,000.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. I I

The clear inference is that Capano dragged his feet on the
consent because he was disappointed that his initial hope of sharing
in a rent override beginning with the sixth year of the lease proved
groundless. His disappointment was allayed, however, when he realized, through Jordan's delivery of the renewal notice, that he had
a more effective negotiating tool than merely delaying the assignment
consent. When the lease renewal problem surfaced, Capano took a
position contrary to the tacit role he had been assuming previously
with Hanna and Aerenson. He secured legal advice concerning his
rights as a lessor, but the advice he received was not conclusive. 2
Whether Capano learned on October 14 or October 17 of the
renewal problem is not significant. If he, and not his secretary, is
correct, he made no effort to contact Hanna or his representatives
over the weekend even though he knew that there was an early
morning settlement scheduled for October 17. The timing of Capano's
demand was essential to its effectiveness. When he finally appeared
at settlement he knew that Hanna was in a difficult situation. Dawson,
acting for the Jet Group, had become apprehensive after waiting
more than five hours, and with only a nominal deposit at stake could
easily have withdrawn from the transaction. As Dawson, who held
a power of attorney for Klecko and Fields, noted, the two football
players had many investment opportunities offered to them and if
the situation were "uncomfortable" they would simply "forget it."
Whatever the strength of Hanna's legal position, and ultimately it
could be one of substantial merit, he could not permit the settlement
to abort on that date with any real expectation that it could be
revived with the same desirable parties.
The coercive and arbitrary nature of Capano's conduct on October 17, 1985, is further illustrated by the amount he demanded
for the lease extension. The amount of the Bond and Warrant,
$78,000, was ten percent of the total consideration (including the
inventory value) received by Hanna Systems under its contract with
the Jet Group. This amount is more than the total additional rent
to be realized by Capano in the ensuing five years of the renewal
terms ($56,000 a year vs. $48,000 a year). Extracting this sum under
the circumstances constituted an act of business compulsion that was
2. Although the question need not be decided, in view of Capano's conduct
after the claimed renewal date and Hanna's reliance thereon in arranging the Jet
Group sale, the requisite elements of equitable estoppel appear to be established.
See Wilson v. American Insurance Co., Del. Supr., 209 A.2d 902 (1965); Wolf v.Globe
Liquor Co., Del. Ch., 103 A.2d 774 (1954).
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dearly without legal or economic justification. Even though Hanna
had the benefit of legal advice in agreeing to pay that sum, his
alternative remedies were not practical. In order to save the Jet
Group sale he was forced, with great reluctance, to execute a document that required payment of a sum which, had it been demanded
when Capano's consent was first sought weeks earlier, could have
been rejected with full legal recourse.
[5,6] In extracting ten percent of the value of the transaction
Capano believed he was merely pursuing his own best business
interests in taking advantage of Hanna's predicament. A Court of
Equity, however, will not permit a party to stand silent while another
in privity assumes a position of economic detriment and to use the
detriment thus created to extract a financial concession which is
disproportionate to the benefit conferred. In such a case, the party
who acted under duress is entitled to rescission of any agreement
resulting from the exercise of the duress simply because the free and
mutual assent which must underlie all contracts is missing. Rescission
is accordingly justified and cancellation of the Bond and Warrant
will be granted.
Counsel for plaintiff should present an appropriate order.

HENDRICKSON v. SPECIALTY BAKERS, INC.
No. 7902
Court of Chancery of the State of Delaware, New Castle
October 22, 1985
Petitioners sought an appraisal for the fair value of their shares
in respondent corporation, Specialty Bakers, Inc. Respondent asserted
a counterclaim and set-off for conspiracy to pass trade secrets and
misuse of corporate funds. Petitioners moved to dismiss the counterclaim and set-off.
The court of chancery, per Vice-Chancellor Hartnett, held that:
(1) the court may refuse to entertain permissive counterclaims which
will unnecessarily complicate the proceedings; (2) complexities should
be avoided in appraisal proceedings; and (3) a permissive counter-
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claim would have a chilling effect on an appraisal proceeding. The
court dismissed the counterclaim and set-off, and declared petitioners'
motion to stay discovery moot.
1.

Set-Off and Counterclaim 0

9

A party may assert a permissive counterclaim for claims unrelated to those asserted in a complaint. DEL. CH. CT. R. 13(b).
2.

Set-Off and Counterclaim

C

9

The court has discretion to refuse to entertain counterclaims if
they will unnecessarily complicate the proceedings.
3.

Corporations C:

584

The right to an appraisal is treated entirely by statute.
4.

Corporations C= 584

The design of the appraisal statute requires the avoidance of
complexities in proceedings under it.
6.

Corporations 0=

584

In an appraisal action, the injection of issues which would require
expanded adversary proceedings and which are foreign to the narrow
issue of value would serve only to complicate the value issue and
could have a chilling effect on stockholders' election to pursue their
statutory appraisal rights.

7.

Corporations C

584

The sole purpose of an appraisal proceeding is to assure adequate
compensation to a shareholder.

8.

Corporations C

584

Set-Off and Counterclaim 9A permissive counterclaim ordinarily
should not be permitted in an appraisal proceeding because of its
chilling effect.
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Corporations

0= 312(3), 584

Set-Off and Counterclaim 0-

9

Counterclaims of conspiracy to pass trade secrets to competitors
and misuse of corporate funds would complicate an appraisal proceeding.
Craig B. Smith, Esquire, of Lassen, Smith, Katzenstein & Furlow,
Wilmington, Delaware, for petitioner.
John H. Small, Esquire, David B. Ripsom, Esquire, and Elizabeth
McGeever, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for respondent.
HARTNETT,

Vice-Chancellor

In this appraisal action brought pursuant to 8 Del. C. §262, the
Petitioners moved to dismiss a permissive counterclaim and set-off
asserted by Specialty Bakers, Inc., a Delaware corporation, the Respondent. The Petitioners contend that the counterclaim is wholly
unrelated to their petition for an appraisal of the fair value of their
stock and would therefore impair and chill the exercise of their
statutory appraisal rights. Petitioners further claim that the counterclaim has been asserted merely to harass them. The Respondent
argues that it should be able to assert all of its claims against the
Petitioners as a permissive counterclaim pursuant to Chancery Court
Rule 13(b) so that all of the claims between the parties would be
resolved in one suit.
The right to an appraisal is regulated entirely by statute and
involves the sole issue of the value of a Petitioner's stock. Respondent
seeks to raise in its counterclaim issues wholly unrelated to the value
of the shares of stock. This would convert the appraisal procedure
into a complicated adversarial proceeding necessitating extensive discovery. I find that the addition of such a controversy to the appraisal
proceeding would have a chilling effect on a petitioners' statutory
right to seek an appraisal. The Petitioners' Motion to Dismiss the
Respondent's counterclaim and set-off must therefore be granted. In
view of this holding, the Petitioners' Motion to Stay Discovery related
to the Respondent's counterclaim is rendered moot.
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I
The Petitioners were minority stockholders of Specialty Bakers,
Inc., the Respondent. In 1984, Specialty Bakers merged with S. B.
Acquisition, Inc., a Delaware corporation. The merger agreement
stipulated that stockholders of Specialty Bakers who did not also own
stock in S. B. Acquisition, Inc. would be cashed-out for $106.51
per share. Being unhappy with the price, the Petitioners filed a
complaint seeking an appraisal for the fair value of their shares.
The Respondent answered the Complaint and asserted a counterclaim and set-off. It admits in its Answer that each of the Petitioners was a record owner of stock in the Respondent on the merger
date. It also admits that the Petitioners have timely and properly
demanded an appraisal and have complied with all the procedural
provisions of 8 Del. C. § 262. The Respondent therefore concedes
that plaintiffs may maintain this appraisal action, but now seeks to
assert a counterclaim unrelated to the issue of value of the cashed
out shares in order to have resolved in this action all of its claims
against the Petitioners and to set-off the amount it must ultimately
pay for the Petitioners' shares.
The Respondent alleges in its counterclaim that the petitioners
conspired to pass trade secrets from Ladyfingers, Inc. to one of
Respondent's major competitors. Ladyfingers, Inc. was one of two
closely held Pennsylvania corporations merged together to form Specialty Bakers in July of 1984. Petitioner Hendrickson was VicePresident of Sales for Ladyfingers, Inc. until his resignation in 1981
amidst charges by Respondent of misuse of corporate funds. Petitioner
Cardoni is also a stockholder, officer or director of Standard Baking

Company, a major competitor of Specialty Bakers. The Respondent
alleges that Cardoni conspired to pass trade secrets to that company.
Respondent also claims that petitioner Berry, as well as a non-party,
Stephen Hendrickson, were part of the conspiracy.

The Respondent previously asserted claims against Petitioner
Hendrickson in a counterclaim to a suit filed by Mr. Hendrickson
in the Pennsylvania Court of Common Pleas in February of 1983.
Those allegations did not include, however, the conspiracy claims,
nor did they include any claim against Petitioners Berry and Cardoni.
The suit in Pennsylvania has been inactive for over a year and has
not proceeded beyond the discovery phase.

II
[1,2]

Pursuant to Chancery Court Rule 13(b) a party may assert

a permissive counterlcaim for claims unrelated to those asserted in a
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missive counterclaim for claims unrelated to those asserted in a
Complaint. The Court, however, has discretion to refuse to entertain

such counterclaims if they will unnecessarily complicate the proceedings. WRIGHT & MILLER, Federal Practice and Procedure: Civil
1420 (1971).
[3-8] The right to an appraisal is created entirely by statute.
Loeb v. Schenley Indus., Inc., Del. Ch., 285 A.2d 829, 831 (1971). It
is limited to dissenting shareholders to a merger or consolidation
and the sole issue involved in an appraisal proceeding is the value
of the shares. Lichiman v. Recognition Equipment, Inc., Del. Ch., 295
A.2d 771, 772 (1972). The design of the appraisal statute "requires
the avoidance of complexities in proceedings under it." In re Northeastern Water Co., Del. Ch. 38 A.2d 918 (1944). Moreover, the
injection of issues which would require expanded adversary proceedings and are foreign to the narrow issue of value would serve
only to complicate the value issue and could have a chilling effect
on stockholders' election to pursue their statutory appraisal rights.
The sole purpose of an appraisal proceeding is to assure adequate
compensation to a stockholder who has his shares of stock taken
from him. It is a valuable right to a hapless stockholder who is
involuntarily denied the continuance of his investment which should
not be eroded by the imposition of unnecessary procedural roadblocks.
The existence of an adequate appraisal remedy also has important
due process implications. A permissive counterclaim therefore should
not ordinarily be permitted in an appraisal proceeding because of
its chilling effect. Kaye v. Pantone, Del. Ch., 395 A.2d 369, 375
(1978).
III
[9] The Respondent's allegations that the Petitioners and Stephen Hendrickson, a non-party, conspired to pass trade secrets to
competitors and that Petitioner Hendrickson misused corporate funds
would unnecessarily complicate this appraisal proceeding. Each of
the allegations would require extensive discovery and would prolong
what was designed to be a limited statutory proceeding. There is
also the danger that the importance of the value issue would become
secondary to the Respondent's counterclaims, thereby jeopardizing
some, or all of, the Petitioners' statutory rights. The counterclaim
also raises different claims against different petitioners. As a practical
matter, however, each petitioner would have to participate in all the
discovery-at great cost.
On the other hand, the Respondent will not suffer any prejudice
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if its counterclaim is dismissed.

The Respondent has already as-

serted most of its claims in the Pennsylvania Court of Common
Pleas and may pursue them there. Pennsylvania may well be a more
appropriate forum because the Respondent alleges that Petitioner
Hendrickson misused the funds of the Pennsylvania corporation Ladyfingers, Inc., for which he worked. The Respondent further alleges
that all of the Petitioners disclosed and conspired to disclose trade
secrets to a competitor located in Pennsylvania. The Respondent
therefore has an adequate forum available to it which it elected to
use before this Delaware suit was even filed.
The Respondent has not urged any reason, other than the
convenience of entertaining all of the parties' claims at once, for
allowing its counterclaim. The Petitioners, on the other hand, would
likely suffer prejudice if the counterclaim is allowed. The Respondent's counterclaim therefore must be dismissed. IT

IS SO OR-

DERED. In light of my decision to dismiss the Respondent's
counterclaim, the Petitioners' Motion to Stay Discovery relating to
the counterclaim is rendered moot.

HURLEY v. POWELL
No. 502(K)
Court of Chancery of the State of Delaware, Kent
December 13, 1985
Plaintiff brought individual and derivative claims regarding the
purchase of defendant's pest control service by plaintiffs pest control
corporation. Defendant's counterclaim sought to recover balance of
original purchase price.
The court found no derivative claim existed because of the lack
of a viable corporation. The court found both parties were responsible

for the failure of the pest control business and as a result left the
parties where it found them.
Judgment for defendant on the complaint; judgment for plaintiff
on the counterclaim.
1.

Corporations 0=

207
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A derivative plaintiffs standing is open to question in the absence
of a shareholder relationship to a viable corporate entity.
2.

Equity

0= 65(2)

One with unclean hands is foreclosed from seeking enforcement
of a contractual obligation in a court of equity.
Donna Lee Harpster, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Dover, Delaware, for plaintiff.
Thomas J. Stumpf, Esquire, of Georgetown, Delaware, for defendants.
WALSH,

Justice (assigned pursuant to Del. Const. art. IV, § 13(2))

This action, which was filed in 1975 and lay dormant for almost
10 years, was tried on August 15, 1985. After post-trial briefing this
is the decision thereon.
The Complaint, as supplemented, appears to cast this matter
as a stockholder's derivative suit. But in substance it is a dispute
between two individuals over the sale of a small pest control business.
The passage of time has seen the demise of the corporation and
rendered moot many, if not all, of the contentions of the disputants.
Neither party was able to present more than an oral recitation of
their respective positions and each claims to have lost or delivered
to his attorney supporting documents which have never been located.
This lack of corroborative evidence has reduced this dispute to a
"one-on-one" contest.
Both parties were engaged in separate pest control and termite
protection businesses at the time the plaintiff, Daniel B. Hurley,
agreed to purchase the business of the defendant, Marvin W. Powell,
who operated his sole proprietorship under the name "Milford Pest
Control Service." The parties disagree as to who approached whom,
but in any event they reached an understanding which they reduced
to a written agreement dated February 28, 1975. Hurley's purchase
of Powell's business took the form of stock acquisition of a newlyformed corporate entity called "Milford Pest Control, Inc."
The agreement provided that Hurley would purchase 75 of the
100 outstanding shares of the Milford Pest Control corporation. The
total purchase price was $27,000, with $17,000 paid at the signing
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of the agreement and $5,000 installments due one and two years
later. Hurley received 50 shares upon signing the agreement and
was to receive an additional 25 shares upon payment of the first
$5,000 installment on February 27, 1976. The agreement also recited
that Hurley was entitled to purchase Powell's remaining 25 shares
after three years at a price determined by gross corporate earnings.
The agreement gave Powell the option of remaining as an employee
of the corporation if Hurley agreed. In fact, Powell remained as
vice-president and a director of the newly-formed corporation. Powell
agreed not to compete with the corporation for a period of five years
within Kent and Sussex Counties.
Hurley claims to have made an inspection of Powell's customer
accounts and concluded that Powell was serving more than 600
customers. Hurley expected Powell to continue as a salesman for

the corporation and gradually introduce Hurley to Powell's accounts.
Hurley was to service the combined accounts, even though he continued to hold a full-time position at night at a refinery in Delaware
City.
Problems surfaced almost immediately in the relationship. Hurley claimed that Powell was not devoting enough time to customer
contact while Powell found Hurley unavailable for customer service.
Perhaps the principal source of difficulty between the two stockholders
was that Powell became romantically involved with Hurley's wife.
Powell, a recovered alcoholic, claims that Hurley's wife was responsible for a return to his former habit. Hurley apparently was
unable or unwilling to limit his wife's activities. These and other
difficulties led to a meeting in June, 1975, at the office of Hurley's
attorney. The meeting took the form of a directors meeting at which
the parties aired their mutual complaints. Ultimately, certain policies
were adopted by the two officer-directors to place limits on the use
of chemical inventory and travel expenses and generally require a
more structured business operation.
The policies adopted at the June directors' meeting apparently
had little lasting effect and this action was filed by Hurley three
months later. Hurley's initial complaint sought derivative relief on
behalf of the corporation for Powell's conversion of corporate assets
and usurpation of corporate opportunities by entering into service
agreements with third parties for the performance of pest control
contracts. Hurley also asserted individual claims against Powell for
violation of the non-competition agreement and for misrepresentation
concerning the value of corporate assets. Powell asserted a counter-
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claim seeking recovery of the remaining installments on the purchase
price.
As previously noted, each party blames the other for the demise
of the business venture in which they had an equity interest. Powell
contends that Hurley did not spend sufficient time with the business
in the formative months and argues that he competed with the
company only after Hurley breached the sales agreement by failing
to pay the second installment on the purchase price on February
28, 1976. Hurley maintains that Powell's misuse of company property
and diversion of business harmed both himself and the corporation.
[1] The corporation has been inactive and apparently defunct
since Hurley left Delaware in 1977 and to the extent that derivative
claims invoke injunctive relief they are undoubtedly moot since the
non-competition period expired in 1980. In any event, in the absence
of a shareholder relationship to a viable corporate entity, Hurley's
standing to act as a derivative plaintiff is open to question. See Lewis
v. Anderson, Del. Ch., 453 A.2d 474 (1982); aff'd Del. Supr., 477
A.2d 1040 (1984). Moreover, Hurley has failed to demonstrate with
any degree of reliability what, if any, damages the corporation has
sustained as the result of Powell's alleged misconduct. He presented
no evidence, beyond mere speculation, concerning the value of any
opportunity which the corporation allegedly lost by reason of Powell's
activity, even if misconduct is assumed.'
With respect to Hurley's individual claims, I conclude that
Hurley has also failed to discharge his burden of proof that Powell
misrepresented the value of the business or violated the non-competition agreement. Hurley examined the physical assets acquired
from Powell's former business and was apparently satisfied concerning
their assigned value. Certain tools were alleged to be defective but
these items were compensated for at the June meeting by adjusting
the parties' capital accounts. Although the enterprise floundered,
responsibility for this result must be shared by both parties. Hurley's
inattention to the servicing of the business was as much a factor in
bringing about the demise of the business as Powell's alcoholism
relapse, which was precipitated by Hurley's wife.
[2] With respect to Powell's counterclaim for the balance of
the purchase price, the same standard of mutual blame applies. I
1. The only impartial witness who testified concerning Powell's competing
with the business claimed that he hired Powell for extermination work only after
Hurley refused to respond to his calls.
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am satisfied that Powell did not misrepresent the number of accounts
available for assumption by the corporation, but the success of the
corporate enterprise required the combined efforts of both parties to
keep these accounts viable. As the employee with greater knowledge
of the transferred accounts, Powell was obliged to arrange for their
orderly transfer. His lapse into drinking and his distraction with
Hurley's wife resulted in the disruption of the business and contributed to its ultimate demise. Under the doctrine of unclean hands
he is thus foreclosed from seeking enforcement in a Court of Equity
of Hurley's obligation to make further payments under the agreement. See Heinsohn v. Chandler, Del. Ch., 2 A.2d 120, 124 (1938).
In sum, neither party has borne his burden of proof under the
claims asserted. In the absence of any significant corroborative evidence, I am not persuaded that the cause of the collapse of this
venture was other than a mutual failure to perform the duties of
stockholder-employees in a venture where success required the full
and undivided attention of both of the stockholders. Accordingly, I
leave each party where I find him, with no provable claim against
the other. Judgment is entered in favor of the defendant on the
complaint and in favor of the plaintiff on the counterclaim.
IT IT SO ORDERED.

KAHN v. UNITED STATES SUGAR CORP.
No. 7313
Court of Chancery of the State of Delaware, New Castle
December 10, 1985
This is a class action suit by minority public shareholders challenging a leveraged cash tender offer. The court of chancery, per
Vice-Chancellor Hartnett, held: (1) that there was a breach of fiduciary duty by the defendants because the disclosures made in the
tender offer solicitation materials did not disclose with complete
candor all the material facts a stockholder needed to make a fully
informed decision as to whether to accept the tender offer; (2) the

