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tender offer was coercive due in part to its highly leveraged nature;
and (3) an award of damages was the only possible remedy, and
awarded $4 per share.
1.

Corporations 0

316(4)

Tender offer statements must comply with the requirements for
disclosure with complete candor, as is mandated by Delaware law.
2.

Corporations 0

174, 307

Duty of complete candor and fair dealing is violated when the
proxy statement fails to clearly indicate the methods used to arrive
at the tender offer price and when the method used to select the
tender offer price was not likely to assure that the minority stockholders would receive the true value of their shares.
3.

Corporations

0

187

Although in some circumstances a corporation is under no obligation to offer a particular tender offer price, a highly leveraged
transaction may be coercive and require an obligation to offer a fair
price.
4.

Corporations 0-

187

Statements in a proxy statement setting forth the results which
would likely occur if a stockholder does not tender is not in and of
itself improper or coercive.
5.

Evidence 0= 522

It is evident that expert testimony as to valuation is of limited
use to the trier of fact as evidenced by the range in the instance
case of $51.82 per share to $121.92 per share.
6.

Equity 0= 39(1)

Court has broad powers in fashioning a remedy and in doing
so court balanced the rights of the plaintiff class members to receive
their just due against the interests of the present shareholders of the
corporation.
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Richard A. Levine, Esquire, and Josy W. Ingersoll, Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware, and
Sidney B. Silverman, Esquire, of Silverman & Harnes, New York,
New York, for plaintiffs.
Steven J. Rothschild, Esquire, Thomas J. Allingham, Jr., Esquire,
and Randolph K. Herndon, Esquire, of Skadden, Arps, Slate,
Meagher & Flom, Wilmington, Delaware, and Of Counsel: Robert
E. Muraro, Esquire, of Mershon, Sawyer, Johnson, Dunwody &
Cole, Miami, Florida, for defendants.
HARTNETT,

Vice-Chancellor

This suit was brought as a class action challenging a leveraged
cash tender offer made by United States Sugar Corporation ("U.S.
Sugar") and a trust existing under its Employee Stock Ownership
Plan (the "ESOP") to the corporation's stockholders. It was commenced in September of 1983 and on October 18, 1983, an application for a preliminary injunction enjoining the consummation of
the offer was denied. A class consisting of those minority public
shareholders who tendered their shares in response to the tender
offer was thereafter certified without opposition and an eleven day

trial was held which was followed by extensive post-trial briefing.
I find from all the properly admissible evidence that there was
a breach of fiduciary duty by the defendants because the disclosures
made in the tender offer solicitation materials did not disclose with
complete candor all the material facts a stockholder needed to make
a fully informed decision as to whether to accept the tender offer.
I also conclude that the tender offer was coercive. I further find that
it would be impossible to rescind the transaction and that, therefore,
an award of damages is the only possible remedy. I find that the
amount of damage is $4 per share.

I
Most of the underlying facts are not disputed. Where they are
disputed I find the facts to be as stated. The named plaintiffs represent
the class of minority, public shareholders of U.S. Sugar who tendered
their shares in response to the tender offer by U.S. Sugar and the
ESOP. Defendants are U.S. Sugar, the ESOP, and the members of
the Board of Directors of U.S. Sugar.
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At the time of the tender offer U.S. Sugar was a public company
with almost 5 million shares outstanding and its shares were held
of record by more than 2,000 shareholders. The shares traded on
the over-the-counter market, but only 28% of the outstanding shares
were held by the public. The other 72% were owned either by
charitable organizations established by Charles Stewart Mott, the
founder of U.S. Sugar, or by members of the Mott family (collectively, the "Mott Interests"). The Board of Directors consisted of
14 persons of whom eight were either members of the Mott family
or trustees of Mott charities or family trusts. Three were part of
management.
U.S. Sugar is the largest producer of sugar cane and raw sugar
in the United States. It was founded in 1931 and immediately
purchased a substantial acreage of muckland in central Florida at a
foreclosure sale. It has since grown and diversified. At the time of
the tender offer U.S. Sugar was involved in the production of sugar
and sugar by-products, vegetables, and cattle, but its primary activity
was still the growing and processing of sugar cane.
Muckland is a unique type of soil formed from the overflow of
Lake Okeechobee in south central Florida. It is so fertile that little
fertilizer is needed to produce high yield sugar crops and it is the
perfect soil for the raising of sugar cane but has limited other uses.
The lake produces a warming effect on the area adjacent to it thus
affording some protection from frost.
U.S. Sugar's production process is integrated in nature. Its two
sugar mills in the Okeechobee area are powered by use of sugar
cane waste by-products. An internal railroad system is used to transport the cane from the fields to the mills and is cheaper to operate
than the standard truck transport used by all other sugar cane
operations in the area. The superior farm equipment, irrigation
system, ditches, canals, roadways, as well as the housing for migrant
workers, also contribute to U.S. Sugar's acknowledged efficiency and
value.
In addition, U.S. Sugar grows vegetables which it processes in
its own plant and, at the time of the tender offer, its ranches supported
approximately 42,000 head of cattle.
The tender offer came about because the Mott Interests wished
to reduce their holdings in U.S. Sugar but did not wish to relinquish
their aggregated ability to exercise majority control over the company.
The market price for U.S. Sugar stock was already considered to
be depressed due to the world sugar glut and the sale of a substantial
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block of stock would have likely depressed it still further. It was
therefore decided that a leveraged tender offer for 75% of the outstanding shares (over 3.5 million shares) was the best means of
facilitating the wishes of the Mott Interests, while not depressing the
market. Additionally, this tender offer would allow public shareholders to share in the tender offer and thus take advantage of a
premium above market price.
Because the Mott Interests planned to tender a substantial number of shares while still retaining majority control, they had competing
desires to both receive the highest possible tender offer price and
still leave U.S. Sugar as a viable company not unduly burdened
with debt. It is asserted by the defendants that these competing
interests would tend to assure that those public shareholders who
tendered their shares in response to the tender offer would receive
as high a price as feasible for their shares, while also assuring that
shareholders who did not choose to tender would not be locked into
an overburdened corporation. Be that as it may, although more than
93 % of the publicly held shares were tendered, more than 42 % of
the 2,000 shareholders chose not to be completely cashed out but
elected to retain some portion of their holdings.
The ESOP was formed as a part of the tender offer plan. It
purchased over one million shares at $68 per share with funds
borrowed from U.S. Sugar. It was planned that the ESOP would
repay U.S. Sugar from the annual tax deductible contributions made
to the ESOP by the company.
There being no independent directors on U.S. Sugar's Board,
no independent committee of directors could be appointed to review
the tender offer and to negotiate on behalf of the public shareholders.
However, the existence of the conflicts of interest was disclosed in
the tender offer statement.
The tender offer was not intended to be merely the first step
of a two-step elimination of public shareholders because those shareholders who did not tender their shares were not to be cashed out
in a merger following the tender offer. A substantial number of
shares are presently outstanding and held by public shareholders,
and there continues to be a market for the trading of U.S. Sugar
shares, although it has been trading at a lesser price than it did
before the tender offer.
Prior to the challenged transaction, U.S. Sugar was virtually
debt free. Chemical Bank, the corporation's traditional bank, was
approached and was requested to advance $300 million, $250 million
of which was to be used to finance the tender offer while the remaining
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$50 million would be used for working capital. Chemical Bank
determined that U.S. Sugar would generate sufficient cash flow to
service such a loan and that its assets would be sufficient to repay
the loan in the event a foreclosure became necessary. Using conservative projections as to sugar yields, number of acres planted,
etc., it also decided that sufficient cash would he generated to service
the debt. The bank further determined that on a "worse case" basis,
assuming a foreclosure sale, the assets would be worth at least $369
million (approximately $75 per share.) Chemical Bank, for its loan
purposes, concluded that the current market value of U.S. Sugar's
assets indicated a real net worth of more than $400 million (more
than $80 per share). The replacement cost of U.S. Sugar's assets
was estimated by the corporation in 1983 to be over $631 million
($130 per share).
Plaintiffs assert that U.S. Sugar's management disregarded information it had as to the value of its assets and instead arrived at
the proposed tender offer price by considering only the price range
which could be paid off by a projected cash flow over ten years.
This range was $60 to $70 per share.
While consideration of the tender offer price range was still
taking place, U.S. Sugar retained First Boston Corporation ("First
Boston") to render a fairness opinion on the offering price. It was
paid $650,000 for its three weeks of work. Initially First Boston was
only informed of the range being considered for the tender offer by
the corporation and was not informed of the actual tender offer price
of $68 until the Friday before it delivered its opinion on Tuesday,
September 13, 1983. In the fairness opinion issued by First Boston
it opined that the $68 per share was fair to the public shareholders
from a financial point of view.
First Boston was originally engaged to represent the public
shareholders, as well as to give an opinion as to fairness. Its representative role was never carried out: it was not asked to recommend
an independently arrived at fair price; it did not engage in any
negotiations over the offering price with U.S. Sugar; it did not
consult with any representatives of the minority shareholders; nor
did it solicit outside offers to purchase.
Bear, Steams & Co. ("Bear, Steams") was retained to represent
the ESOP and U.S. Sugar. It was asked to opine that the price to
be offered in the tender offer was reasonable to the ESOP. It was
also asked to determine whether after the proposed transaction the
fair market value of U.S. Sugar's assets would exceed its liabilities
by at least $50 million.
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The determination that the corporation's assets had a fair market
value which would exceed liabilities by at least $50 million after the
tender offer was completed was necessary to allow the Board to make
a finding that U.S. Sugar's capital would not be impaired, a finding
required by Delaware law. This determination was called for because
the distribution to be made under the tender offer would be greater
than the net book value of the corporation's assets.
Bear, Stearns did negotiate on behalf of the ESOP. It was
responsible for the setting of the offering price at $68 rather than
the $70 which the officers of U.S. Sugar had originally determined
should be the offering price. The $68 price followed Bear, Stearns'
decision that the fair price range was between $62 and $68 per share
and that any higher price would be unfair to the ESOP.
The Offer to Purchase ("Tender Offering Statement") was sent
to the stockholders by U.S. Sugar and the ESOP about September
20, 1983. In response, 1,288,210 shares were tendered by public
stockholders. Of the then outstanding publicly held shares only 89,108
were not tendered.
While a different plan might have achieved the objectives of the
Mott Interests without involving the public stockholders, I find that
the tender offer, as made, required substantial acceptance by the
public stockholders if the objectives of the majority stockholders were
to be achieved.
II
Plaintiffs contend that the Tender Offering Statement was misleading or coercive and concealed or buried facts which, if disclosed,
might have led stockholders to conclude that the $68 price was
inadequate. They suggest that there were three categories of inadequate disclosures: (1) those designed to persuade the public stockholders that the price was fair; (2) those designed to persuade the
public stockholders that First Boston had adequately protected their
interests by determining independently that $68 per share was a fair
price; and (3) those designed to persuade the public stockholders
that the consequences of not tendering would be far less pleasant
than the consequences of tendering. They claim that the first and
second categories of disclosures were misleading while the third was
coercive.
Plaintiffs also claim that facts were emphasized in the Tender
Offering Statement which would lead the shareholders to conclude
that the $68 price was fair, while facts to the contrary were omitted
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or buried. According to the plaintiffs, disclosures that the price
constituted a significant premium over market, was higher than book
value, and had been opined as fair by First Boston and as reasonable
by Bear, Stearns were prominently featured. Omissions cited by
plaintiffs include the facts: (1) that U.S. Sugar's market price was
depressed so that the premium was less meaningful; (2) that its book
value bore no relationship to the fair market value of its assets; (3)
that in 1982 its internal real estate department had determined that
the fair market value of its fee simple land holdings was in excess
of $408 million (approximately $83 per share); (4) that a Cash Flow
Terminal Value Study prepared by First Boston had shown values
as high as $100.50 per share for the company; and (5) that U.S.
Sugar had calculated its assets on a 1983 replacement cost basis to
be $631 million. It must be noted, however, that a 1982 replacement
cost estimate of $636 million appeared in a footnote in an attachment
to the Tender Offering Statement. The plaintiffs assert that this
constituted burial of this information.
In addition, plaintiffs find fault with the prominent representationi as to Bear, Stearns' finding that the fair market value of
U.S. Sugar's assets would exceed stated liabilities by at least $50
million after the transaction. They assert that it created the impression
that Bear, Stearns had performed a valuation of the fair market
value of the assets when in fact it did not but instead relied upon
pre-existing findings of value.
They also challenge the representation of fair market value
exceeding liabilities by at least $50 million because it was not expressed on a per share basis and was therefore difficult for shareholders to assess. They also assert that if a shareholder had divided
the $50 million by the number of shares which it was estimated
would be outstanding after completion of the tender offer and that
figure had been added to per share book value, a figure just over
$68 would have been reached thereby suggesting to the stockholder
that the value of U.S. Sugar's stock was not more than $68 per
share. They also challenge the omission of information that Bear,
Stearns had arrived at values of up to $78 per share.
Plaintiffs also assert that the Tender Offering Statement contained disclosures which created the impression that U.S. Sugar's
management had arrived at the $68 price based mainly upon the
independent valuation opinion of First Boston, that First Boston had
been allowed to do a thorough valuation study with no restraints
placed upon it, and that the interests of the public shareholders had
been adequately represented by First Boston in the process of de-
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termining the terms of the offer. These disclosures are claimed to
be false and misleading because certain alleged facts were omitted:
(1) that U.S. Sugar's management, and not First Boston's, had
arrived at the $68 price and that First Boston had never suggested
a price which it felt was fair but merely opined as to the fairness
of the price suggested by management; (2) that the $68 price was
derived from a consideration of the amount which could comfortably
be borrowed and repaid rather than from any evaluation of U.S.
Sugar's true worth;-(3) that management would have paid up to
$70 per share if Bear, Stearns had not represented that no price
above $68 would be reasonable for the ESOP to pay; (4) that First
Boston had accepted a representation that the sale of U.S. Sugar to
a third party would not be considered and therefore had made no
attempt to solicit outside offers; and (5) that after the meeting of
the Board of Directo's at which it was unanimously determined that
$68 per share was a fair price, Stewart Mott, a director and son of
the founder of U.S. Sugar, decided not to tender any of the shares
registered in his name.
The tender offer and the disclosures in the Tender Offering
Statement are further asserted by the plaintiffs to have been coercive
because the shareholders were told that they had a choice between
tendering at $68 per share or retaining their stock, which after the
transaction would no longer be listed on any exchange, would yield
no dividends for a minimum of three years, and would represent
ownership in a company burdened by substantial debt.
Plaintiffs claim that the fair value of U.S. Sugar at the time of
the tender offer was $122 per share which they claim was the liquidation value of the assets. They request that the Court find that
the defendants breached their fiduciary duties by not disclosing all
germane facts with complete candor and by structuring a coercive
tender offer. They claim that the appropriate remedy is an award
of money damages measured by the difference between the $68 tender
offering price and $122 which they claim was the true value of the
shares at the time of the tender offer, plus prejudgment interest.
On the other hand, defendants contend that the tender offer
was not coercive, that all germane facts were fully disclosed and
that, in light of this, U.S. Sugar was under no duty to offer any
particular price since the shareholders had all the information necessary to make an informed decision whether to accept or to reject
the offer. The defendants further assert that the $68 price was fair
to the public shareholders and that it was properly arrived at by the
financial consultants retained by U.S. Sugar.
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III
[1] I find, from the facts adduced at trial, that the disclosures
in the Tender Offer Statement did not fully comply with the requirements for disclosure with complete candor which are mandated
by Delaware law. Singer v. Magnavox Co., Del. Supr., 380 A.2d 969
(1977); Smith v. Van Gorkom, Del. Supr. 488 A.2d 858 (1985); and
Rosenblatt v. Getty Oil Company, Del. Supr., 493 A.2d 929 (1985).
[2] There was a failure to clearly indicate in the proxy materials
that the book value of the land, which was the principal asset of
U.S. Sugar, was based primarily on the 1931 acquisition costs of
the land and that in 1982 the internal real estate department of the
corporation had rendered an informal opinion to management that
the fee simple holdings of land was in excess of $408 million ($83
per share). The tender offer proxy materials also failed to adequately
disclose that a Cash Flow Terminal Value Study prepared by First
Boston had shown estimated values as high as $100.50 per share;
that Bear, Stearns had made some estimates of value of up to $78
per share; and that First Boston did not actually prepare a thorough
valuation study without restraints.
I also find that there was a failure to adequately disclose the
methods used to arrive at the $68 tender offer price, especially because
it was, for all practical purposes, chosen because that is what the
ESOP and the corporation could afford to pay to service the loan
obtained to finance the tender offer.
I also find that the method used to select the tender offer price
was not likely to assure that the public minority stockholders would
receive the true value of their shares and, as will be seen, they did
not. The tender offer price, unfortunately, was, in essence, arrived
at by determining how much debt the corporation could safely and
prudently assume. The public stockholders had to either accept this
price and tender their shares or to hold on to their shares only to
find, because of the large loan which was to be used to pay for the
shares tendered, that their shares would dramatically decline in value
with no prospects for any dividends for at least three years.
[3] In some circumstances a corporation is under no obligation
to offer a particular tender offer price. Joseph v. Shell Oil Co., Del.
Ch., 482 A.2d 335 (1984). Here, however, because of the highly
leveraged nature of the transaction it was coercive and therefore
defendants had an obligation to offer a fair price.
I acknowledge that the directors of U.S. Sugar were faced with
a most difficult scenario because the majority shareholders desired
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to sell a substantial portion of their shares and yet insisted on retaining
control of the corporation. The only feasible way to accomplish this
was for the corporation to buy its own shares by the means of a
leveraged tender offer. If the price offered had been fair there would
not be any problem. The price offered, however, was not fair and
it should have been selected with a greater emphasis on the true
value of the corporation.
[4] I do not, however, find the statements in the proxy statement setting forth the results which would likely occur if a stockholder
did not tender to have been inadequate, improper or coercive. The
proxy materials merely set forth that which was obvious: the minority
stockholders who did not tender their shares would end up owning
shares with a greatly diminished value because of the large debt
being created to finance the tender offer. Cf. Lynch v. Vickers, Del.
Ch., 351 A.2d 570 (1976), rev'd on other grounds, Del. Supr., 383
A.2d 278 (1978); dismissed on remand, Del. Ch., 402 A.2d 5 (1979)
aff'd in part, Del. Supr., 429 A.2d 497 (1981); S.E.C. v. GarterHawley
Hale Stores, Inc., C.D. Cal., 587 F. Supp. 1248 (1984).
Having found that there was a breach of fiduciary duty, I must
now find a remedy.
IV
Plaintiffs seek, as damages, the difference between the fair value
of the shares and the $68 offering price, plus prejudgment interest.
They correctly point out that it would be impossible now to rescind
the transaction.
Most of the testimony adduced at trial relating to value was
produced by experts retained by the litigants who expressed their
opinion of the fair and intrinsic value of U.S. Sugar's stock at the
time of the tender offer. Analyses of U.S. Sugar were performed on
behalf of the plaintiffs by Professor James E. Walter and on behalf
of the defendants by Mr. Francis C. Schaffer, Mr. W. Stanley
Hanson, Jr., First Boston and Bear, Stearns.
[5] A review of this testimony clearly shows the reason that
testimony as to value by experts is of such limited use to a trier of
fact.
It has been succinctly stated:
"In common law countries we have the contentious,
or adversary, system of trial, where the opposing parties,
and not the judge as in other systems, have the responsibility
and initiative in finding and presenting proof.
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Advantageous as this system is in many respects, its present
application in the procurement and presentation of expert
testimony is widely considered a sore spot in judicial administration. There are two chief points of weakness in the use
of experts. The first is the choice of experts by the party,
who will naturally be interested in finding, not the best
scientist, but the 'best witness.' As an English judge as
said:
... the mode in which expert evidence is obtained is
such as not to give the fair result of scientific opinion to the
Court. A man may go, and does sometimes, to half-a-dozen
experts . . .He takes their honest opinions, he finds three
in his favor and three against him, he says to the three in
his favor, 'will you be kind enough to give evidence?' and
he pays the three against him their fees and leaves them
alone; the other side does the same ... I am sorry to say
the result is that the Court does not get that assistance from
the experts which, if they were unbiased and fairly chosen,
it would have a right to expect.'
The second weakness is that the adversary method of eliciting scientific testimony, by direct and cross- examination
in open court, frequently upon hypothetical questions based
on a partisan choice of data, is ill-suited to the dispassionate
presentation of technical data, and results too often in overemphasizing conflicts in scientific opinions which a jury is
incapable of resolving."
McCormick on Evidence (3rd ed.) §17 (1984).
The valuations expressed by the several expert witnesses were
all based on numerous value judgments. While the assumptions had
a basis, almost every figure used, whether a base figure or a multiplier, could have just as well been a different figure and the selection
of the figure to be used necessarily involved a choice or guess by
the witness, who in turn was being handsomely paid by one side or
the other. The range between the two sides as to the value of the
shares at the time of the tender offer was from a high (expressed
by one of the experts called by the plaintiffs) of $121.92 per share
and the low (expressed by one of defendants' experts) of $51.82 per
share. Supposedly all of the experts were evaluating the same corporation!
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V
Professor Walter, testifying for the plaintiffs, evaluated U.S.
Sugar on a going concern basis and on a liquidation basis. He based
his going concern analysis on the premise that U.S. Sugar would
devote itself exclusively to the production of sugar and sugar byproducts because this was the basis for almost all of its earnings and
he made an assumption that it would sell off its non-sugar operations.
He opined that the going concern value of U.S. Sugar, at the time
of the tender offer, was $79.14 per share. Professor Walter used the
capitalized value of the earnings stream plus the value of assets he
found to be not required in the sugar business and subtracted longterm debt to arrive at his opinion of value.
In arriving at his estimate of going concern value, he used a
five-year average of historical earnings and then applied a multiplier
of ten rather than a three-year average and multiplier of nine although
he favored the latter because he believed that it more accurately
reflected U.S. Sugar's upward trend in earnings. This would have
added a value of almost $1.00 more per share. He arrived at his
multipliers after considering the price-earnings ratios of three industry
groups which he identified as the sugar industry group, the agricultural commodity group, and the food processing group. He, like
all the other experts, conceded that U.S. Sugar is unique and that
there is no truly comparable business entity.
He estimated that two of the seven firms in his sugar industry
group should not be used, however. One of these, Amstar, was
subject to a leveraged buyout and the other, Amfac, had extremely
low earnings. Compared to the other five firms he used as examples
of the sugar industry, Professor Walter considered U.S. Sugar to be
a superior company and he concluded that he should use a multiplier
near the top of his projected range. The average multiplier among
his food processing group was 10.7.
In analyzing his agricultural commodity group, he took a five
year average in order to lessen the effect of the volatility inherent
in commodities. This resulted in an average multiplier of 9.3. Professor Walter also estimated that U.S. Sugar was superior in performance to the average firm in his agricultural commodities group
and therefore he considered a slightly higher multiplier to be proper.
The assets which Professor Walter considered to be unnecessary
to the sugar business consisted of the following: (1) commercial paper
which he valued at cost; (2) cattle which he valued at book value;
(3) after tax excess of pension fund assets over actuarial present
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value; and (4) acreage not related to sugar production for which he
accepted First Boston's estimate of value.
Professor Walter also prepared an estimated liquidation value.
At the beginning of the trial, he had estimated liquidation value at
$104.35 per share. After information as to the amount of profit
generated by U.S. Sugar's sugar grinding mills was produced at
trial, a Mr. Schaffer, called by the defendants, gave testimony as
to the liquidation value of the mills which, when combined with
Professor Walter's earlier assumptions, resulted in a change in Professor Walter's figure to $121.92 per share. Plaintiffs assert that
liquidation value was the fair value of the stock at the time of the
tender offer.
Defendants, however, assert that Professor Walter's analysis is
fundamentally flawed. In arriving at his going concern value they
point out that he failed to take into account the conditions of the
world sugar market at the time of the tender offer. These conditions
include the increasing use of alternative sweeteners, chiefly high
fructose corn syrup and artificial sweeteners such as saccharin and
aspartame, and the projected phase-out of the current government
price supports program. They also claim: (1) that his analysis understated the costs of production, (2) that he made no provision for
working capital, (3) that his multiplier of ten was unjustifiably high
because of his misuse and manipulation of non-comparable information, and (4) that he over-valued the assets which he found to
be unnecessary to the sugar business. Defendants' points are, in
part, correct.
In attacking Professor Walter's estimate of liquidation valuation
defendants begin by asserting that such a valuation is not relevant.
The basis for this assertion is that there was no possibility of a
liquidation taking place because the majority shareholders of U.S.
Sugar had unequivocably rejected such an alternative. They further
find significant flaws in the methods employed by Professor Walter
in arriving at his liquidation valuation. The valuation of U.S. Sugar's
land used by Professor Walter was performed by Mr. George Schwab,
a real estate appraiser, who testified for the plaintiffs. Defendants
correctly cite numerous inconsistencies in his testimony. They further
cite his alleged inexperience as an appraiser of real estate and, in
particular, his lack of experience in appraising Florida real estate.
They also correctly point out that Mr. Schwab's valuation did not
purport to be a liquidation valuation although Professor Walter used
it as such without making any allowance for the discounting effect
of selling a block of 120,000 acres of limited use farm land. Defendants
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finally assert that Mr. Schwab's land valuation would be consistent
with a valuation performed by Mr. Hanson for U.S. Sugar if properly
applied. Mr. Schwab's valuation based on an analysis of income is,
however, alleged by the defendants to be faulty because he: (1)
underestimated the costs of production, (2) overestimated the savings
attributable to the efficiency of U.S. Sugar's rail transportation system, (3) underestimated the costs of administration, (4) overestimated
the stream of income, and (5) chose a too high capitalization.
Mr. Schwab's valuation based on an analysis of comparable
sales is also alleged by the defendants to be in error because he: (1)
relied exclusively on information from Mr. Hanson's data book rather
than doing an independent investigation, (2) disregarded assertedly
relevant information regarding a recent sale of similar land in the
area by Gulf & Western, and (3) made errors in the application of
his own analysis by mistakenly allocating acreage to incorrect soil
zones and therefore assigning values for which there was insufficient
comparables and by not taking into account the depressant effect of
dumping such a large parcel of land on the market.
In addition to his use of Mr. Schwab's real estate valuations,
defendants also challenge Professor Walter's valuation of current
assets at 100%, suggesting that only 85% of the accounts receivables
would be recovered and that there would be no recovery of the $15
million inventory of specialized spare parts. Although defendants do
not challenge his valuation of the cattle at book value, they do assert
that consideration should have been given to the sales expenses and
commissions incident to a sale of these assets. Defendants also question Professor Walter's reliance upon Mr. Schwab's valuation of
U.S. Sugar's standing sugar crop, as well as his calculation of the
after-tax value. All of these criticisms of Mr. Schwab's testimony
are, at least in part, valid.
Even, however, if all of defendants' objections are accepted as
being correct, Professor Walter's data still supports a liquidation
value of $62.91 to $72.52 per share.
At trial an attempt was made to correct some of the acknowledged
errors of plaintiffs' expert witnesses. Many of these errors were due
to the lack of information available to plaintiffs. This lack was caused
by the reluctance of the defendants to supply plaintiffs with all the
data needed, the failure of the plaintiffs to do all they could have
done to discover the information, and the plaintiffs' inherent disadvantage in working with data known to defendants but for the
most part unknown to plaintiffs.
The evidence of a sale of comparable land by Gulf & Western
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Corporation, which was sold within approximately one year after
the tender offer, was dearly relevant to show the value of the U.S.
Sugar land at the time of the tender offer. The refusal of the plaintiffs
to recognize this as a comparable sale because it did not substantiate
their position was incorrect. Evidence of the Gulf & Western sale,
however, was never directly introduced in the trial and therefore will
not be considered.
VI
Defendants urge that the appraisal of U.S. Sugar's land by Mr.
Hanson, their expert, should be given great weight. He is a member
of the American Institute of Real Estate Appraisers and he has
performed numerous appraisals in south Florida of large agricultural
properties. His appraisal of U.S. Sugar's land spanned 500 hours
including inspection of U.S. Sugar's Florida cane land, as well as
cane land in Louisiana, Texas, and Hawaii, meetings with agricultural experts at Louisiana-State University and the University of
Florida, and talks with bankers, buyers and sellers, and lessors and
lessees of cane producing properties. His appraisal, however, is also
flawed.
Mr. Hanson valued U.S. Sugar's cane land separately from its
ranch land. He employed a discounted sell-off model for the sugar
cane land in order to attempt to estimate a discount which would
arise from the offering of the entire 120,000 acres of land on the
market. The discounted sell-off model projected a sale of the cane
land over an eleven year period and the discounting of the projected
sale proceeds and interim lease proceeds of unsold land to a present
value. His sell-off model consisted of over 300 separate entries each
of which represented an estimate or guess of what would happen
over an eleven year period. There was no evidence of any truly
comparable sales. He also selected 12.5% as an estimate for sales
expenses such as advertising, brokerage commissions, attorneys' fees,
etc. which was obviously a high figure. His range of values was
$1,275 to $1,381 per acre for the land owned by the corporation
compared to a $3,000 per acre price suggested by plaintiffs. All
concede that the land of the corporation is its greatest asset.
Mr. Hanson also used as comparables the sales of farm land
where the parcels were similar to the lands of U.S. Sugar except in
size. By this method he arrived at an estimated figure to account
for the dumping effect which would occur if all the cane land of the
corporation were put on the market at once. His estimate of the
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discounts which would occur if various parcels of U.S. Sugar's cane
land were sold ranged from approximately 40 % to 60%. These were,
however, merely educated guesses and appear to be excessive.
VII
Defendants also called Mr. Schaffer as an expert witness and
assert that his valuation of the plant and equipment of the grinding
mills should be used. This valuation was based upon an unlikely
assumption that the mills would either be dismantled and sold for
scrap or that they would be sold separately from the cane land, in
which case there would be no assured source of cane to grind. His
estimates were little more than educated guesses.
Mr. Schaffer is an expert on the sugar industry-both domestic
and foreign. He has had extensive experience in designing integrated
sugar operations, construction supervision, start-up operations, feasibility studies, and valuations. He particularly has had considerable
experience with Florida sugar operations.
Mr. Schaffer used what he termed a pragmatic method for
determining the value of sugar operations. Under this method he
applies various multiples-which he derives from long experience in
the "real world" of sugar-to a firm's after-tax earnings, its cash
flow, and its interest-free cash flow. In other words, rather than
deriving multiples from analysis of comparable companies, he arrives
at his multiples based on his long experience and an intuitive "feel"
for the sugar industry.
Mr. Schaffer first calculated the five-year average annual gross
operating income ($56.3 million) of U.S. Sugar, including the crop
most recently harvested prior to the tender offer, and subtracted the
average annual depreciation for the same five-year period ($7.9
million). From this he derived an average annual gross operating
income after depreciation of $48.3 million. Making assumptions as
to the financing necessary in any sugar company purchase, he calculated an annual interest payment of $15.9 million. He subtracted
this from the average annual gross operating income and arrived at
an average annual pre-tax profit of $32.4 million. He then subtracted
taxes and arrived at an average annual after-tax profit of approximately $19.5 million. He next added the annual depreciation, which
then showed an average annual cash flow of $27.4 million, and an
annual interest payment calculation assumption and arrived at an
average annual cash available to service debt or "free" cash flow
of $43.3 million.
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His experience led him to believe that he should apply multiples
of ten, seven, and five respectively to after-tax profit, cash flow, and
free cash flow. He applied these multiples, averaged the results, and
arrived at a total value of U.S. Sugar of approximately $201 million.
He added the value of U.S. Sugar's Mississippi cattle operations
and the excess value of assets over liabilities and arrived at a total
value of $254 million for U.S. Sugar assets or $51.82 per share.
His valuation, assuming disposal of all of the cattle operations, led
to a value of $288 million or $58.75 per share. His alternative
valuation assumption yielded no higher valuations.
His estimate of value was considerably less than arrived at by
the experts retained by the defendants to express a fairness opinion
before the tender offer. It was also far below what U.S. Sugar's
banker estimated the value of the corporation's assets to be. Thus,
if Mr. Schaffer is correct, it is unlikely that U.S. Sugar could have
obtained the loan which it had needed to have made the tender
offer.
VIII
The foregoing is but a summary of the testimony of the expert
witnesses. It is in hopeless disagreement. Each expert presented
impressive credentials. Each expressed an opinion as to value based
on dozens of value judgment assumptions. While each assumption
was based on some data, almost all of the assumptions were fairly
debatable and reasonable men using the same data could conclude
that a different percentage multiple, or per acreage figure, etc.,
should be used.
Quite frankly, there is no rational way that I as the trier of
fact could conclude that one expression of value was best. All had
flaws, all were based on personal assumptions and opinions and all
were expressed by obviously knowledgeable and experienced experts
who were retained by one side or the other.
In only one respect did the two sides come close to each other.
Professor Walter, who was called by the plaintiffs, relied heavily on
land appraisals prepared for defendants. Based on this information
he opined that the going concern value of U.S. Sugar was $79.14
per share. Although he also opined that the liquidation value was
$104 to $122 per share, the assumptions which he used to arrive at
the going concern value were more persuasive than the basis he used
for his liquidation value. His $79.14 per share going concern value,
while also obviously based on some invalid data and questionable
assumptions, was not entirely unreasonable.
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The defendants even conceded in their post-trial brief that Professor Walter's data, if the errors which defendants believe existed
are taken into account, established a liquidation value of $62.91 to
$72.52 per share. Chemical Bank also arrived at a $75 per share
value in one of its evaluations prepared in connection with the loan
request.
Ix
Although the two investment bankers who were retained by the
defendants did not testify as expert witnesses as to the value of U.S.
Sugar, they did testify on behalf of the defendants and explained
how they arrived at their opinions that the tender offer price of $68
was fair.
First Boston is a leading firm of investment bankers. Robert
Cotter was the Vice President in charge of the U.S. Sugar valuation
and testified as part of defendants' case. He stated that as part of
the valuation process, First Boston engaged in detailed discussions
with the management of U.S. Sugar in Florida and New York,
examined U.S. Sugar's physical plant, met with real estate appraisers
and reviewed comparable appraisals, reviewed sugar industry data,
reviewed U.S. Sugar's historical and projected operating results, and
reviewed recent acquisitions and cash tender offers seeking control.
Three valuation methods were considered: going concern value, acquisition value, and liquidation value.
In determining the going concern value, three analyses were
performed using different sets of assumptions with Case I assumed
to be the most likely occurrence, Case II being the less likely, and
Case III being the least likely to occur. The highest value reached
as to Case I was $59.33 per share. The Case II analysis yielded
figures from $45.11 to $90 per share but more than two- thirds of
the values were below $68 per share. In Case III, which was considered "grossly unrealistic" by Mr. Cotter, almost half of the value
range was below $68 per share.
In reviewing the acquisition value of U.S. Sugar to a potential
acquiror, First Boston compared premiums over market paid in recent
acquisitions. The 66% premium offered by U.S. Sugar in its tender
offer was significantly higher than the average premium paid in
tender offers which First Boston assumed were comparable. First
Boston determined that it was unlikely that any third party could
be found willing to pay a higher price than $68 per share.

19861

UNREPORTED CASES

First Boston considered replacement value to be completely unrelated to fair market value and did not consider it in reviewing
liquidation value. Their analysis of liquidation value was done merely
to check the values suggested by the going concern analysis. It was
not as extensive an analysis as that done for the going concern value,
but the results were believed by First Boston to support the fairness
of the $68 tender offer price.
X
Bear, Stearns' was retained to ensure that the ESOP did not
pay an unreasonably high price. It is the second largest investment
banking partnership on Wall Street. Its investigations included discussions with U.S. Sugar's management and review of considerable
information provided by U.S. Sugar. It also considered companies
which it deemed to be comparable and U.S. Sugar's historical and
projected operating results.
An evaluation was done to determine earnings per share assuming that all of U.S. Sugar's muckland was put to its highest and
best use as sugar cane production ($6.00 to $6.50 per share). A
multiple of eight was assumed based on comparison to companies
in mature, non-growth industries-other than the sugar industry.
They conceded that there is really no sugar producing company
which is truly comparable to U.S. Sugar. They also assumed that
the cattle operation could be liquidated for $14 to 816 per share.
This resulted in a value range of $62 to $68 per share. Thus, they
concluded $68 was the highest price the ESOP could fairly pay.
XI
Notwithstanding that none of the opinions of value expressed
by the experts are conclusive or even persuasive, I must establish
from the trial record the value of the stock of U.S. Sugar at the
time of the tender offer.
The primary assets of U.S. Sugar are its large holdings of the
unique muckland which is used primarily for the growing of sugar
cane and its capital assets used in the growing, harvesting and
processing of the sugar cane. I find that the expressions of value
based on estimates of the value of the muckland and its improvements
were the most persuasive and accurate, although certain errors of
fact were pointed out by cross-examination and the values expressed
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represented a certain amount of puffing or discounting depending
on whether the witness was retained by the plaintiffs or defendants.
After considering and weighing all the conflicting testimony, the
many value judgments and assumptions (some of which were invalid),
and the credentials and demeanor of the witnesses, I conclude that
the fair value of the assets of U.S. Sugar at the time of the tender
offer was $72 per share. The damages, therefore, are equal to $4
per share ($72 less the $68 tender offer price).
[6] In fashioning a remedy, this Court has broad powers.
GuaranteeBank v. Magness Const. Co., Del. Supr., 462 A.2d 405 (1983).

I must balance the rights of the plaintiff class members to receive
their just due against the interests of the present shareholders of the
corporation-many of whom are also members of the class. It would

be inequitable to enter a judgment which would impose a burden
on the corporation which will cause its demise. In fashioning an
Order, I will therefore consider any proposal to extend the payment
of the damages over a reasonable time period.
The parties are to confer and submit a draft of a proposed

Order.

LEWIS v. FUQUA
No. 7188
Court of Chancery of the State of Delaware, New Castle

November 12, 1985
Revised: November 14 & 19, 1985
Plaintiff brought a stockholder derivative suit claiming that directors of defendant Fuqua Industries diverted an opportunity of the
corporation to repurchase common stock to themselves for their own
personal financial gain. The corporate defendant's board appointed
a Special Litigation Committee to study the matter. Pursuant to the
recommendation of this committee, the corporate defendant moved
to dismiss the stockholder derivative suit. The court of chancery,
per Vice-Chancellor Hartnett, held that the motion was to be denied.
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The movant had not borne its burden of showing that the Special
Litigation Committee was independent or that the committee established a reasonable basis for its conclusions. Also, dismissal of the
suit at this juncture would not have been in the best interests of the
corporation.
1.

Corporations

0= 213

The court may review a report of a Special Litigation Committee
appointed to review a stockholder's derivative suit where the committee recommends that a motion to dismiss the suit be filed.
2. Corporations

C-

213

A motion to dismiss brought in response to a report of a Special
Litigation Committee is a hybrid motion which takes qualities from
a Chancery Rule 41(a)(2) motion to dismiss and a Chancery Rule
56 motion for summary judgment.
3.

Corporations C-

213

After an objective and thorough investigation of a derivative
suit, an independent committee may cause its corporations to file a
pretrial motion to dismiss; the motion should include a thorough
written record of the committee's investigation and its findings and
recommendation. DEL. CODE ANN. tit. 8, § 141(a), 141(c); DEL.
CH. CT. R.

4.

12, 12(b), 23.1, 41(a)(2), 56.

Corporations 0= 213

In ruling on motions, in which corporation sought dismissal of
stockholder's derivative suit based on independent investigating committee's findings and recommendation, court of chancery was to
inquire into independence and good faith of committee and the bases
supporting its conclusions, with corporation to have burden of proof.
5.

Judgment C

185

The standard for a Rule 56 motion for summary judgment is
that the movant has the burden of demonstrating the absence of any
material issue of fact, and any doubt as to the existence of such an
issue will be resolved against him.

DEL.

CH. CT. R. 56.
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415

Potential conflicts of interest or divided loyalty, such as ties to
the corporation, and status as a defendant in the lawsuit, raise a
question of fact as to whether a Special Litigation Committee member
could act independently, and moving party failed to meet its burden
of showing the absence of any possible issue of fact material to his
independence when these factors were present.
7.

Corporations

C--

202

The court may consider the issue of reasonableness of the investigation of the Special Litigation Committee, and the reasonableness of the basis for the findings and recommendations of the
committee.
8.

Corporations 0

206(2), 206(4)

No Delaware court has yet gone so far as to extend the protection
of the business judgment rule to a transaction in which the directors
who are passing on the transaction have a conflict of interest or
divided loyalties.
9.

Corporations

0

213

The moving party bears the burden of showing the Special
Litigation Committee's conclusion had a reasonable basis.
10.

Corporations 0=

310(1)

The business judgment rule is only applicable if there is a
majority of disinterested directors and there has been no domination
of the board by one or more directors, while the intrinsic fairness
test must be used if there is a majority of interested directors or a
dominating director; and the significant difference between the two
tests is who has the burden of proof.
11.

Corporations

0

213

If the court determines that the Special Litigation Committee
was independent, acted in good faith, and showed a reasonable basis
for its conclusions, the court could, in its discretion, proceed to a
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second step and apply its own independent business judgment rule
as to whether a motion to dismiss should be granted.
Joseph A. Rosenthal, Esquire, and Norman M. Monhait, Esquire,
of Morris and Rosenthal, Wilmington, Delaware, and Of Counsel:
Stephen Oestreich, Esquire, of Wolf, Popper, Ross, Wolf & Jones,
New York, New York, for plaintiff.
A. Gilchrist Sparks III, Esquire, and Michael Houghton, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, and
Of Counsel: Colin Brown, Esquire, of Atlanta, Georgia, for corporate
defendant.
E. Norman Veasey, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for individual defendants.
HARTNETT,

Vice-Chancellor

The corporate defendant, Fuqua Industries, Inc., moved to

dismiss this stockholder derivative action pursuant to a recommendation of a Special Litigation Committee appointed by the Board of
the corporation to inquire into the validity of the claims set forth
in the Complaint. The motion must be denied because the movant
has neither borne its burden of showing that the Special Litigation
Committee was independent nor that the Committee established a
reasonable basis for its conclusions. Nor would dismissal of the suit
at this juncture be in the best interests of the corporation.
I
Harry Lewis, the plaintiff, a shareholder of Fuqua Industries,
Inc., a Delaware corporation, filed this stockholder derivative action
on behalf of the corporation alleging the usurpation of a corporate
opportunity by the individual defendants. Mr. Lewis alleged that
J.B. Fuqua, Chairman of the Board and Chief Executive Officer of
Fuqua Industries, along with thirteen of the other fourteen individual
defendants breached their fiduciary duty to the corporation by diverting a valuable corporate opportunity to themselves. The plaintiff
made no pre-suit demand on the Board of Directors of the corporation
to bring an action to redress the alleged wrongs but alleged in his
Complaint that any pre-suit demand on the Board of Fuqua In-
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dustries, pursuant to Chancery Rule 23.1, was excused because it
would have been futile.
The Complaint alleged that J.B. Fuqua diverted an opportunity
to purchase stock in the Triton Group Limited ("Triton") from
Fuqua Industries, Inc. to himself and fourteen other individual
defendants-thirteen of whom are present or former directors or
officers of the corporation, or both. Triton is a Delaware holding
company whose primary assets are a $160 million ($2.59 per share)
tax loss, two real estate projects and some cash. Triton had two
classes of stock outstanding, both of which were publicly traded:
Triton Common Stock, and Triton Series A Convertible Preferred
Stock. The Triton Preferred Stock carried voting rights and each
share was convertible into 24.5 shares of Triton Common Stock. In
the fall of 1982 Fuqua Industries became interested in Triton and
began discussions with American Financial Corporation ("AFC")
about acquiring AFC's interest in Triton. AFC was Triton's largest
shareholder at this time.
Fuqua Industries' interest in Triton centered around Triton's
substantial tax loss which could be carried forward and its intention
was to acquire one or more profitably operating companies and then
use Triton's tax loss carry-forward to shelter the future earnings of
these acquisitions from income taxes.
Fuqua Industries was hopeful that it could duplicate the success
it had in the past with a similar investment-the acquisition of Pier
1 corporation. AFC's ownership in Triton included both Triton
Common and Preferred Stock.
On March 3, 1983, discussions between Fuqua Industries and
AFC culminated in the purchase of 425,365 shares of Triton Preferred
Stock from AFC by Fuqua Industries at an equivalent price of $.45
per share. Prior to this purchase, on February 25, 1983, Mr. J.B.
Fuqua purchased from AFC 2 million shares of Triton Common
Stock. On March 7, 1983, fourteen of the other individual defendantsupon the solicitation of J.B. Fuqua-purchased AFC's remaining
1,260,450 shares of Triton Common Stock. All of the AFC Triton
Common Stock in question was purchased at a price of $.45 per
share. The end result of these transactions was that Fuqua Industries
acquired all of AFC's Triton Preferred Stock and J.B. Fuqua and
other individual defendants acquired all of AFC's Triton Common
Stock.
After this sale AFC suggested that in order to assure a more
orderly change in control of Triton, someone should also buy out
the interest of Anthony B. Walsh in Triton. Mr. Walsh, along with

1986]

UNREPORTED CASES

two other persons allied with him, occupied three seats on Triton's
Board of Directors. In response to AFC's suggestion, J.B. Fuqua
caused Fuqua Industries to purchase the Walsh Block's shares of
Triton at a price equal to $.30 more per share than was paid to
AFC for its stock in Triton. The Walsh Block included 79,420 shares
of Triton Preferred Stock and 315,780 shares of Triton Common
Stock (1.1% of the outstanding Triton Common Stock). Following
the purchase of the Walsh Block, Mr. Walsh and the two other
directors alligned with him resigned from Triton's Board of Directors.
J.B. Fuqua, thereupon, became the Chairman of Triton's Board of
Directors, naming two nominees to fill the two remaining seats. The
Board of Fuqua Industries never formally rejected the opportunity
of the corporation to purchase the Common Stock shares of Triton
owned by AFC.
II
Plaintiff contends that the purchase of the Triton Common Stock
by J.B. Fuqua and the other individual defendants amounted to the
usurpation of a corporate opportunity which belonged to Fuqua
Industries, Inc. The Complaint alleged that Fuqua Industries never
abandoned its interest in acquiring Triton Common Stock, nor did
the Board of Directors of the corporation formally reject the oportunity of the corporation to purchase the Triton Common Stock on
behalf of Fuqua Imdustries. In response to these allegations in the
Complaint, the Board of Directors of Fuqua Industries formed a
Special Litigation Committee of one person to review the merits of
plaintiff's claims.
The Board of Directors named Terry Sanford as the single
member Committee. Mr. Sanford, although a member of the Board
of Directors of Fuqua Industries, had not participated in the purchase
of the Triton stock. He was, however, named as a defendant in this
action and was a member of the Board at the time of the alleged
wrongs. Mr. Sanford, who is well known nationally, has had a
distinguished career, including being President of Duke University
and Governor of North Carolina. Through his affiliation with Duke
University and his extensive political career, Mr. Sanford has had
numerous contacts with J.B. Fuqua. J.B. Fuqua, in turn, has made
several contributions to Duke University and is presently a Trustee
of the University.
The Sanford Committee, along with its counsel-the distinguished law firm of Rogers and Hardin-employed an array of
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methods to gather the information upon which to base the conclusions
of the Committee. In its investigation, the Sanford Committee and
its counsel reviewed the pleadings and numerous documents and
interviewed many people whom the Committee thought could provide
relevant information, taking four and a half months to perform its
investigation. During this time Mr. Sanford kept in touch with the
Committee's counsel through telephone conferences and three personal meetings. The final result of the Sanford Committee investigation, not surprisingly, was a recommendation that Fuqua Industries
not pursue any legal action against any present or former officer or
director of the Company or any of its wholly owned subsidiaries and
that the corporation seek to have the suit dismissed.
III
[1] The Delaware Supreme Court in Zapata v. Maldonado, Del.
Supr., 430 A.2d 779 (1981) set forth a procedure for Court review
of a report of a Special Litigation Committee appointed to review
a stockholder's derivative suit where the committee recommends that
a motion to dismiss suit be filed.
[2-4] A motion to dismiss brought in response to a report of
a Special Litigation Committee is a hybrid motion created by Zapata
which takes qualities from a Chancery Rule 41(a)(2) motion to dismiss
and a Chancery Rule 56 motion for summary judgment.
According to the Zapata Court:
"After an objective and thorough investigation of a
derivative suit, an independent committee may cause its
corporation to file a pretrial motion to dismiss in the Court
of Chancery. The basis of the motion is the best interests
of the corporation, as determined by the committee. The
motion should include a thorough written record of the
investigation and its findings and recommendations. Under
appropriate Court supervision, akin to proceedings on summary judgment, each side should have an opportunity to
make a record on the motion. As to the limited issues
presented by the motion noted below, the moving party
should be prepared to meet the normal burden under Rule
56 that there is no genuine issue as to any material fact
and that the moving party is entitled to dismiss as a matter
of law. The Court should apply a two-step test to the motion.
First, the Court should inquire into the independence
and good faith of the committee and the bases supporting
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its conclusions. Limited discovery may be ordered to facilitate such inquiries. The corporation should have the
burden of proving independence, good faith and a reasonable investigation, rather than presuming independence,
good faith and reasonableness. If the Court determines
either that the committee is not independent or has not
shown reasonable bases for its conclusions, or, if the Court
is not satisfied for other reasons relating to the process,
including but not limited to the good faith of the committee,
the Court shall deny the corporation's motion. If, however,
the Court is satisfied under Rule 56 standards that the
committee was independent and showed reasonable bases
for good faith findings and recommendations, the Court
may proceed, in its discretion, to the next step." 430 A.2d
at 788 (citations omitted).
IV
[5] The first matter to be considered, therefore, is whether the
moving parties have sustained their burden of showing that the Special
Litigation Committee was independent. As set forth in Zapata, in
making that determination I must apply Chancery Rule 56 standards.
The standard for a Rule 56 motion for summary judgment is that
the movant has the burden of demonstrating the absence of any
material issue of fact, and any doubt as to the existence of such an
issue will be resolved against him. Nash v. Connell, Del. Ch., 99
A.2d 242 (1953); Brown v. Ocean Drilling & Exploration Co., Del.
Supr., 403 A.2d 1114 (1979).
Unlike in Kaplan v. Wyatt, Del. Ch., 484 A.2d 501 (1984) aff'd.,
Del. Supr., -A.2d-.(1985), where the Special Litigation Committee
consisted of two members, the Committee here consisted of but one
person-Terry Sanford. Although Mr. Sanford is well renowned,
there are circumstances which must lead the Court to have questions
as to his independence. He was a member of the Board of Directors
of Fuqua Industries at the time the challenged actions took place;
he is one of the defendants in this suit; he has had numerous political
and financial dealings with J.B. Fuqua who is the chief executive
officer of Fuqua Industries and who allegedly controls the Board; he
is President of Duke University which is a recent recipient of a SO
million pledge from Fuqua Industries and J.B. Fuqua; and J.B.
Fuqua has, in the past, made several contributions to Duke University
and is a Trustee of that University.
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[6] These potential conflicts of interest or divided loyalties,
when considered as a whole, raise a question of fact as to whether
Terry Sanford could act independently. This is not to say that he
actually acted improperly, but I find that the moving party has not
borne its burden of showing the absence of any possible issue of fact
material to the issue of the independence of Mr. Sanford. See Warsaw
v. Calhoun, Del. Ch., 213 A.2d 539 (1965), aff'd., Del. Supr., 221
A.2d 494 (1966). The only instance in American Jurisprudence where
a defendant can free itself from a suit by merely appointing a
committee to review the allegations of the complaint is in the context
of a stockholder derivative suit. A defendant who desires to avail
itself of this unique power to self destruct a suit brought against it
ought to make certain that the Special Litigation Committee is truly
independent. If a single member committee is to be used, the member
should, like Caesar's wife, be above reproach.
Terry Sanford is, unfortunately, the sole member of the Committee. His past and present associations raise a question of fact as
to his independence. This alone is grounds to deny the motion to
dismiss under the first test set forth in Zapata.
V
[7]

Although not necessary to do so in view of my holding that

there is a question of fact as to whether the Special Litigation

Committee was independent, I will also consider the issue of the
reasonableness of the investigation by the Sanford Committee, and
the reasonableness of the basis for the findings and recommendations
of the Committee. Kaplan v. Wyatt, Del. Ch., 484 A.2d 501, 508
(1985).
(1984), aff'd., Del. Supr., -A.2dI find that the Sanford Committee addressed all the issues
presented in the complaint and also researched an additional issue
of whether the Company's directors had a personal interest in the
challenged transaction. The investigation spanned four and a half
months and was thorough and exhaustive as to all possible claims
for recovery. I therefore find that the investigation conducted by the
Committee was reasonable.
The plaintiff also attacks the reasonableness of the basis of the
Sanford Committee's conclusions. I find that the movant has not
borne its burden of establishing a reasonable basis for the conclusions
of the Sanford Committee.
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VI

The Sanford Committee investigation focused on two possible
theories of recovery by plaintiff: a corporate opportunity theory and
an interested director theory. As to the corporate opportunity theory,
the Committee concluded that, under applicable Delaware law, the
opportunity to purchase Triton Common Stock was not a corporate
opportunity at all, but instead an opportunity which the individuals
were entitled to treat as their own. As will be seen, the conclusion
reached by the Committee on this issue is flawed and therefore did
not have a reasonable basis.
A.
In determining the possible existence of a corporate opportunity
the Sanford Committee recognized three possible tests: (1) the expectancy test, (2) the line of business test, and (3) the fairness test.
Claiming that the application of any of these tests by this Court has
been varying and imprecise, the Sanford Committee chose to find
that the most often used test is the fairness test. In reviewing the
fairness test, as it applies to the challenged transaction, the Sanford
Committee pinpointed a so-called "Delaware Variation". It found
that the initial formulation of the fairness test was announced in
Guth v. Loft, Del. Supr., 5 A.2d 503 (1939). The Sanford Committee,
however, decided that later Delaware cases have modified the Guth
fairness test so that, in its view, it is no longer necessary to consider
whether an opportunity came to the attention of a corporate manager
or director in his individual or corporate capacity.
See, Science Accessories v. Summagraphics, Del. Supr., 425 A.2d
957, 963 (1980). The Sanford Committee therefore decided that four
elements now must be considered in determining the existence of a
corporate opportunity under the fairness test: (1) the "interest or
expectancy" test, also called the "essential" test; (2) the "line of
business" test; (3) the "practical advantage" test; and (4) the "use
of corporate resources" test. The Sanford Committee concluded that
none of the elements necessary as to these four tests were present
in the challenged transaction and, therefore, no corporate opportunity
existed to have been diverted.
B.
In the application of the first so-called "interest or expectancy"
test to determine whether a corporate opportunity existed at all, the
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Sanford Committee found that the opportunity to purchase Triton
Common Stock was not essential to Fuqua Industries, nor did the
failure to purchase Triton Common Stock cause any affirmative harm
to the Corporation. The Sanford Committee concluded that when
the directors decided to purchase the Triton Common Stock for
themselves, the corporation had no contractual right to purchase the
stock and, therefore, had no present interest in the purchase of the
stock. The Sanford Committee also decided that Fuqua Industries
ceased to have an expectancy in the purchase of the Triton Common
Stock because although the corporation had an apparent expectancy
in the purchase of the stock, it had rejected the opportunity-thus
negating its expectancy.
The Sanford Committee did concede, however, a necessity for
a scrutiny of Fuqua Industries' alleged decision not to purchase the
Triton Common Stock because the decision was made by the very
people who ultimately bought the stock. The Sanford Committee
decided, however, that because the Board of Fuqua Industries had
rejected the opportunity to purchase the stock on behalf of the
corporation before the directors decided to purchase the stock for
themselves, the directors were disinterested when they voted to reject
the purchase. The Sanford Committee therefore found that a court
would scrutinize the decision not to purchase the stock for the
corporation under the business judgment test as opposed to the much
more burdensome intrinsic fairness test.
By relying on the business judgment test, the Sanford Committee
concluded that the directors had a valid business reason for rejecting
the opportunity to purchase the Triton Common Stock: the fear of
adverse consequences in the reflection of Triton's losses on Fuqua
Industries' financial statement. The Sanford Committee therefore
concluded that there was no identifiable corporate opportunity under
the first "interest", "expectancy", or "essential" test.
[8] Even assuming, arguendo, that the Sanford Committee was
correct and the rule of Guth has been modified, the conclusions of
the Committee ignore the fact that no Delaware court has yet gone
so far as to extend the protection of the business judgment rule to
a transaction in which the directors who are passing on the transaction
have a conflict of interest or divided loyalties. Cf. Pogostin v. Rice,
Del. Supr., 480 A.2d 619 (1984); Aronson v. Lewis , Del. Supr., 437
A.2d 805 (1984); Weinberger v. UOP, Del. Supr., 457 A.2d 701 (1983).
It also ignores the fact that it is undisputed that the Board never
formally rejected the opportunity and it is a question of fact as to
whether the Board actually so agreed. This conclusion of the Sanford
Committee therefore did not have a reasonable basis.
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C.
The Sanford Committee's analysis of the other three tests to
determine if a corporate opportunity existed, also led the Committee
to conclude that there was none. In the application of the second
or so-called "line of business" test the Sanford Committee conceded
that the opportunity to purchase the Triton Common Stock was in
Fuqua Industries' line of business. The Committee, however, interpreted case law as suggesting that if there is evidence of a company
policy against acquiring a particular opportunity it will negate a
finding that the opportunity was in the corporation's line of business.
See, e.g., Equity Corp. v. Milton, supra at 497; Arnerican Investment
Co. v. Lichtenstein, E.D. Mo., 134 F. Supp. 857 (1959) (applying
Delaware law).
Revised 11/14/85
The Sanford Committee found that Fuqua Industries would
have to put Triton's losses on its financial statement, if it acquired
any Triton Common Stock, and that this was inconsistent with
Fuqua's then policy of maintaining a high earnings profile. This
inconsistent policy, in the view of the Sanford Committee, negated
the fact that the opportunity to purchase the Triton Common Stock
was in Fuqua Industries' line of business. In all the cases cited by
the Committee in support of that proposition, however, the Corporations involved were able to show that they had actually turned
down a chance to realize a similar prior opportunity. Here, Fuqua
Industries had not only not turned down a similar opportunity; it
had actually exploited a similar opportunity in the Pier 1 acquisition.
As will he discussed, there is also a factual question as to whether
Triton's losses would have to be shown on Fuqua Industries' Financial
Statement. The Sanford Committee has therefore not borne its burden
of showing that its conclusion on this issue had a reasonable basis.
D.
[9] The Sanford Committee further concluded, in analyzing
the third so-called "practical advantage" test to determine if a corporate opportunity existed, that the acquisition of the Triton Common
Stock would not have been a practical advantage to Fuqua Industries.
In making this determination, the Sanford Committee cited Equity
Corp., supra, for the proposition that one must take a short term
view in determining the practical advantage to the Corporation. The
Committee decided that the application of this principle to the challenged transaction showed that the placement of Triton's losses on
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Fuqua Industries' financial statements would have hampered the
Company's high earnings profile and would therefore have been a
short term disadvantage. There is a factual question, however, as
to whether Triton's losses would have had to have been shown on
Fuqua Industries financial statements.
Plaintiff calls attention to Accounting Principles Board Opinion
No. 18 which appears to require a corporation which holds 20% or
more of the voting stock of an investee company to place the losses
of the investee company on its books only in proportion to its share
of the investee company's common stock. Plaintiff argues that if
Fuqua Industries had purchased the common stock of Triton which
the directors ended up purchasing for themselves, Fuqua Industries
would have had over 20% of the voting stock of Triton (Triton
Preferred Stock has voting rights), but it would have owned only
1.1 % of Triton's common stock. Plaintiff therefore argues that Fuqua
Industries would only have had to place 1.1% of Triton's losses on
its financial statement.
Plaintiff has, therefore, raised a question of fact as to whether
the purchase of all the available Triton stock by Fuqua Industries
would have had an undesirable effect on Fuqua Industries Financial
Statements. The Sanford Committee has, therefore, not borne its
burden of showing that its conclusion on this issue had a reasonable
basis.
E.
Finally, in addressing the fourth so-called "use of corporate
resources" test to determine if a corporate opportunity existed, the
Sanford Committee found no showing that defendants used any
corporate funds in acquiring the opportunity, or that there was any
abusive use of corporate resources. The Committee was undoubtedly
correct in its finding that no corporate funds were used by the
directors when they purchased the Triton stock for themselves but
this is not dispositive as to whether a corporate opportunity existed.
VII
The Sanford Committee next addressed the second possible
theory of recovery-the interested director issue. This theory of
recovery focuses on the Walsh Block transaction in which Fuqua
Industries purchased Triton Common and Preferred Stock at $.30
more per share than paid by the individual defendants. In regard
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to this interested director issue, the Committee recognized three
separate tests of liability: (1) a test based on Section 144 of the
Delaware General Corporation Law (8 Dd. C. § 144); (2) the business
judgment test; and (3) the intrinsic fairness test.
A.
Title 8, § 144, Del. C. provides that if a majority of disinterested
directors approve a transaction after full disclosure of all material
facts as to such transaction the transaction cannot be challenged.
The Sanford Committee conceded that 8 De. C. § 144 was not
applicable here, however, because, although the transaction may have
been approved, the approval did not take place at a formal Board
meeting or necessarily after full disclosure of all material facts. In
the eyes of the Sanford Committee, therefore, the business judgment
rule test and the intrinsic fairness rule test were the only viable tests
which could be used.
B.
[10] The business judgment rule would only be applicable,
however, if there was a majority of disinterested directors and there
had been no domination of the Board by one or more directors.
Conversely, the intrinsic fairness test must be used if there was a
majority of interested directors or a dominating director. The significant difference between the two tests is who has the burden of
proof. Cf. Schreiber v. Pennzoil Co. Del. Ch., 419 A.2d 953 (1980).
The Sanford Committee decided that a determination of whether
the AFC and Walsh deals were one or two separate transactions
would govern whether a court would deem the directors to have
been free of conflict of interest or not. The Sanford Committee never
specifically addressed the question of domination but merely opined
that if the AFC and Walsh deals were treated as two separate
transactions, then the Fuqua Industries directors would not have had
any conflict of interest, and therefore, the Court would apply the
business judgment rule. To the contrary, the Sanford Committee at
least impliedly conceded that if the Court treated the AFC and Walsh
deals as one transaction then the defendants would appear to have
been personally interested in the transaction and the Court would
apply the intrinsic fairness test. From a review of facts, it seems
likely that the AFC and Walsh transactions were interrelated and
not separate transactions. By the Committee's own analysis, there-
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fore, the appropriate test would be the intrinsic fairness test. The
Committee's conclusion on this issue, therefore, did not have a
reasonable basis.
C.
The possible application of the intrinsic fairness test itself presents
problems for the directors, as the Sanford Committee conceded. The
Sanford Committee's analysis of Delaware case law uncovered two
primary points of focus the Committee believed a Court would use
in applying the intrinsic fairness test to the challenged transactions:
(1) the profit motive of the interested directors or (2) the intrinsic
fairness of the transaction to the Corporation. The Sanford Committee
conceded that, as the individual defendants surely entered into the
transaction with a profit motive in mind, the profit motive point of
focus presented the more probable chance of recovery for the plaintiffs.
After deciding that $.75 per share was a fair price for the Triton stock,
the Sanford Committee concluded that the intrinsic fairness of the transaction to Fuqua Industries made recovery by the plaintiff less probable.
The value of the Triton stock is debatable, however, and the
Committee, therefore, has not borne its burden of showing that $.75
was a fair price for the Triton stock and that its conclusion on this
issue had a reasonable basis.
D.
In concluding its analysis of the interested director issue, the
Sanford Committee decided that there would be little chance of
recovery for plaintiff if the Court found the directors to be disinterested and therefore applied the business judgment rule.
The Sanford Committee conceded, however, that if the Court
found the directors to be interested and applied the intrinsic fairness
test the probability of recovery was greater, and was even better if
the Court accepted the profit motive point of focus. I agree with
the Committee's conclusion that it seems reasonably likely, from the
present record, that the individual defendant-directors were interested
directors and therefore the business judgment rule would afford no
defense to the defendants.
VIII
In summary, the Sanford Committee, based upon what it deemed
to be the two possible theories of recovery, recommended that Fuqua
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Industries pursue no further action against the individual defendants.
The Sanford Committee completely ruled out any recovery under
the corporate opportunity theory and it decided that any possible
recovery under the interested director theory would be limited to
approximately $94,000; ($.30 x the number of shares of Triton
Common Stock purchased by the Company from the Walsh Block).
It therefore found that this would be insufficient to justify the expense
of further litigation.
The Sanford Committee, not surprisingly, also made a determination that the continued maintenance of this suit is not in the
best interests of Fuqua Industries.
It found that the individual defendants had acted in good faith
and therefore the pursuit of recovery to vindicate a corporate right
was not justified. It further determined that the expense, low probability of recovery, the possible amount of a meager recovery, the
disruptive effect on the corporate management and morale, and the
possible obligation to indemnify the defendant directors, were decisive
factors in their recommendation that Fuqua Industries move for
dismissal of this action.
The issue of the good faith of the defendants is a question of
fact which cannot be resolved on the present record, before the
plaintiffs have had the opportunity to conduct discovery. As previously discussed, the other critical findings of the Committee are not
reasonable considering the present record.
Ix
Even if the conclusions and recommendations of the Special
Litigation Committee had a reasonable basis, this suit should still
not be dismissed at this preliminary stage of the proceedings before
the plaintiffs have had an opportunity to conduct discovery.
[11] In Zapata, supra, the Delaware Supreme Court held that
even if the Court determined that the Special Litigation Committee
was independent, acted in good faith, and showed a reasonable basis
for its conclusions, the Court could, in its discretion, proceed to a
second step and apply its own independent business judgment as to
whether the motion to dismiss should be granted. The Court stated
at 430 A.2d 789:
"The second step provides, we believe, the essential
key in striking the balance between legitimate corporate
claims as expressed in a derivative stockholder suit and a
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corporation's best interests as expressed by an independent
investigating committee. The Court should determine, applying its own independent business judgment, whether the
motion should be granted. This means, of course, that
instances could arise where a committee can establish its

independence and sound bases for its good faith decisions
and still have the corporation's motion denied. The second
step is intended to thwart instances where corporate actions
meet the criteria of step one, but the result does not appear
to satisfy its spirit, or where corporate actions would simply
prematurely terminate a stockholder grievance deserving of
further consideration in the corporation's interest. The Court
of Chancery of course must carefully consider and weigh
how compelling the corporate interest in dismissal is when
faced with a non-frivolous lawsuit. The Court of Chancery
should, when appropriate, give special consideration to matters of law and public policy in addition to the corporation's
best interests.
If the Court's independent business judgment is satisfied, the Court may proceed to grant the motion, subject,
of course, to any equitable terms or conditions the Court
finds necessary or desirable."
The gravamen of the claim of the plaintiff in this suit is that the
directors of Fuqua Industries diverted an opportunity of the corporation to purchase Triton common stock to themselves for their
own personal financial gain. If this is true, it is difficult to imagine
a more egregious breach of fiduciary duty. In the present corporate
litigation climate, a stockholder's welfare rests almost solely on the
judgment and independence of his directors. Any reasonably valid
claim that the directors acted because of a conflict of interest involving
their own selfish economic interest should bear close scrutiny by an
impartial tribunal-not a one-man committee appointed by the alleged wrong doers.
It may be that ultimately the directors will be able to show that
they did not divert a corporate opportunity to themselves. Thus far
they have not done so. Plaintiff should be given an opportunity to
pursue discovery so that the truth of his allegations may be tested.
The motion to dismiss is therefore dismissed.
IT IS SO ORDERED.
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MODLIN v. ISELIN
No. 8104
Court of Chancery of the State of Delaware, New Castle
November 1, 1985
Two disputing shareholders of a closely-held corporation sought
intervention of the court to determine their relative holdings. If the
holdings were equal, they sought the declaration of a deadlock and
the appointment of a custodian to conduct the corporate affairs.
While each of the shareholders was a record owner of fifty
percent of the corporation, the court, per Justice Walsh (assigned
pursuant to Del. Const. art. IV, § 13(2)), held that beneficial ownership of ten percent of defendant Iselin's stock was given to the
wife of plaintiff Modlin by Iselin as compensation for her services
to the corporation. As such, defendant Iselin was found unable to
vote those shares absent the consent of or contrary to the interest
of the beneficial owner. Thus, the deadlock issue would not be decided
until after an attempt to elect directors was made according to these
proceedings.
1. Corporations

C= 197

Where the beneficial owner of stock in a closely-held corporation
was one other than the record owner thereof, the record owner
cannot be recognized in equity as being entitled to vote those shares
absent the consent of or contrary to the interest of the beneficial
owner.
Edward M. McNally, Esquire, P. Clarkson Collins, Jr., Esquire,
and Mary M. Johnston, Esquire, of Morris, James, Hitchens &
Williams, Wilmington, Delaware, for plaintiff.
Joseph A. Rosenthal, Esquire, and Carolyn D. Mack, Esquire, of
Morris & Rosenthal, Wilmington, Delaware; Thomas C. Murray,
Jr., Esquire, of Zissu Berman Halper & Gumbinger, New York,
New York, for defendants.
WAL H,

Justice

In this action two disputing shareholders of a closely-held corporation seek court intervention to determine their relative holdings
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and, if equal, to declare a deadlock in corporate activity for the
purpose of appointing a custodian pursuant to 8 Del. C. §225. The
contestants are Howard S. Modlin ("Modlin") and Alan V. Iselin
("Iselin") each of whom is the record owner of fifty percent of the
outstanding shares of Tamarack Associates, Inc., ("Tamarack") a
holding company which, in turn, owns ninety percent of the outstanding shares of Century Glove, Inc. ("Century") whose activities
are claimed to be at a virtual standstill because of the inability of
Modlin and Iselin, Century's sole directors, to agree upon corporate
policy.
Although this matter began as an effort by Modlin to nullify
Iselin's attempt to replace him as a Century director through the
use of a Section 228 consent procedure, Iselin subsequently conceded
the invalidity of that effort. Iselin now claims, by way of a counterclaim, that the inability of the two directors to elect a successor
board or to agree upon the future conduct of Century's affairs,
coupled with generally unfavorable operating results, has placed the
enterprise in great financial jeopardy. The appointment of a custodian, Iselin contends, will permit Century to make critical decisions
about certain pending matters, including the sale of its largest operating division. Although he tacitly concedes the director stalemate
and Century's precarious condition, Modlin disputes the premise
upon which Iselin's custodian effort is based-equal ownership. Modlin claims that Iselin actually owns only forty percent of Tamarack
by virture of Iselin's oral agreement to transfer ten percent of his
shares to Modlin's wife, Margot, in exchange for management services performed for Century's benefit at Iselin's request. Iselin denies
making such an agreement.
Because the question of director stalemate turns on the issue of
share ownership the parties have agreed to try that preliminary, and
perhaps dispositive, issue along with the issue of the need for a
custodian. After trial and post-trial briefing this is the decision thereon.
I
Century is a long-established manufacturer and wholesaler of
gloves, with plants and warehouses in several states. In 1974 it had
been acquired by Miller Shoe Industries ("Miller Shoe") at a time
when Iselin was Chief Executive Officer of Miller Shoe. Modlin is
a partner in a prominent New York law firm which had served as
counsel to Miller Shoe. Modlin had also represented Iselin personally
and over a period of many years the two had become close friends
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as well as business associates. In 1983, when Miller Shoe determined
to sell Century, Modlin and Iselin formed a group of investors who
acquired Century in August, 1983. Modlin and Iselin formed Tamarack to hold their shares in Century. Modlin attended to the
incorporation of Tamarack, including the preparation of stock certificates evidencing equal share ownership. These certificates were
never signed or issued and at the time of trial were still unexecuted.
Eventually, Modlin and Iselin purchased the interests of the other
Century shareholders, save one, Edgehill Investments, which still
owns ten percent of Century's outstanding shares. Modlin and Iselin's
total initial investment in Century was $350,000 and they jointly
borrowed an additional $400,000 to accomplish the buyout of the
other investors. This loan which was collateralized by Modlin, alone,
was intended to be rolled into Century when total control was
achieved.
In the early months of control Modlin and Iselin permitted
Century to be operated by existing management under the leadership
of Joseph Milot, its chief operating officer. In April of 1984, Iselin
left his position at Miller Shoe and assumed the Presidency of Century
at an annual salary of $80,000. Both Iselin and Modlin viewed
Iselin's role at Century as chief executive officer although he spent,
on average, only three days a week at Century's office. In January
of 1984, Modlin and Iselin directed the relocation of Century's home
office from Cincinnati to Albany, New York, Iselin's hometown.
From the outset of their joint venture Modlin and Iselin viewed
the acquisition of Century as a good investment opportunity, but
one fraught with risk because of foreign competition. Both considered
the existing operating management, under Milot, as capable but
deemed it essential that Century's fiscal affairs, particularly operating
expenses, be closely monitored. Since Modlin was engaged full time
in the practice of law in New York City, primary responsibility for
protection of Tamarack's interests fell to Iselin. Century was heavily
indebted to First American Bank of New York, with whom Iselin
had a personal relationship as a member of its Advisory Board. The
conditions of the bank loans limited Century's flexibility, and cash
flow was a continual problem. If the individuals' personal loan was
to be absorbed by Century, the bank's consent was essential and
Iselin was charged with keeping the bank satisfied.
Iselin's initial reports to Modlin after assuming the CEO position
were encouraging. Although the 1984 first quarter report was "borderline," Iselin advised Modlin that the May results showed a profit.
In fact, when the May results were formally prepared in August
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they showed an operating loss. Modlin became further concerned
when he learned at about the same time that Century was delinquent
in approximately $300,000 in Federal and State payroll taxes. Modlin
decided to confront Iselin with these developments and demand an
explanation. This meeting, which took place at Modlin's home in
Connecticut, was attended only by Modlin and Iselin. The two
principals have differing recollections of what occurred. Iselin concedes, however, that Modlin voiced his displeasure with Century's
poor operating results and Iselin's failure to correct the problems.
The end result of the meeting was an agreement to trim expenses
and revamp management. To that end Iselin agreed to take no
further salary or seek expense reimbursement from Century. Modlin
agreed to handle Century's legal affairs without charge and, most
importantly, Margot Modlin would be asked to serve as an unpaid
consultant and supervisor of operations.' A management committee
consisting of the Modlins, Iselin and Milot would determine company
operational policy. Iselin's role would be limited to banking relations
and contacts with suppliers. At this meeting, Iselin commented that
because of Modlin's greater financial contribution in the form of the
personal loan guarantees, Modlin deserved sixty percent of Tamarack. But this subject was not further pursued at that time.
In early September of 1984 the new management plan was put
into effect. Mrs. Modlin reviewed Century's operations in Albany
and visited one of its manufacturing units in Georgia. She consulted
extensively with Milot. Among her early conclusions was that Century
lacked a system for analyzing the relative profitability of its various
segments. It was thus unable to determine which of its product
lines-industrial, consumer or full fashion-was responsible for its
lack of working capital. In addition, Century had contracted to
purchase $200,000 in finished goods from mainland China with
shipments to commence in the near future. Century, however, was
unable to arrange for a $150,000 line of credit to accept these goods.
If a default occurred, Century would be barred from further purchases
2
in the lucrative Chinese market.
1. Margot Modlin's qualifications as a management consultant are not in
serious dispute. She holds a graduate degree in economics from Columbia University;
has been employed by a nationally recognized management consulting firm and,
in recent years, had operated her own consulting firm in addition to managing the
law firm where her husband is a partner. Some years ago she assisted Iselin in
selecting a president for Century's predecessor company.
2. In order to prevent this default Mrs. Modlin provided her personal line
of credit, took an assignment of the purchase orders and later sold the gloves for
a profit. This was done with Iselin's knowledge and approval.
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A second working capital discrepancy led to a confrontation
with Milot at a meeting of the management committee on September
22, 1984. Wellson Tao, a Hong Kong exporter and one of the initial
investors, had agreed to supply $150,000 in gloves in exchange for
Century stock. According to the subscription agreement, however,
Tao was to furnish $200,000 in goods. When Modlin confronted
Milot with the discrepancy, Milot commented that if that subject
were pursued he and Henry Deutsch, Century's Vice President for
Sales, would resign. Although the subject was not further explored
at that time, Modlin and Iselin viewed Milot's reaction as insubordination and within a few days accepted both his and Deutsch's
resignation. Modlin later learned that Milot's comment was the result
of Milot's belief that he and Deutsch were in a difficult position on
that matter because Iselin had agreed to permit Tao to satisfy his
subscription commitment at the reduced price without Modlin's
knowledge.
As a result of the Milot confrontation, Modlin and Iselin agreed
to replace Milot with Mrs. Modlin. Modlin advised Iselin that if
Mrs. Modlin undertook such an expanded role she should receive
stock in Tamarack as compensation. In response, Iselin agreed to
give Mrs. Modlin ten percent of Tamarack, or twenty percent of
his shares. Mrs. Modlin was not present during this conversation
but her husband advised her of it shortly thereafter and she agreed
to undertake her new duties. On her next trip to Century's office
in Albany, Mr. Modlin hastened to verify the stock transfer understanding with Iselin. On that occasion, in Iselin's office, he confirmed the agreement.

3

Mrs. Modlin proceeded to discharge her new assignment in an
energetic fashion and apparently Iselin was pleased with the results.
At a luncheon on October 22, 1984: he was so enthusiastic about
her efforts that he commented that he might give her more than the
ten percent he had promised. Mrs. Modlin's efforts, however, were
not sufficient to stem Century's operating losses or to prevent the
animosity which quickly developed between Modlin and Iselin over
Century's future. In an effort to raise badly needed cash, Iselin
began to sell off manufacturing equipment over Modlin's objection.
By December, 1984, the two were in fundamental disagreement and
3.

Modlin testified that he also agreed, directly with his wife, to give her an

additional ten percent of Tamarack stock from his holdings. Although Iselin claims

this was done to enable Mrs. Modlin to add a derivative claim to her New York
litigation, it is not necessary to deal with this contention in this action.
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Mrs. Modlin found her position at Century untenable. She was
further disquieted by her inability to secure her Tamarack stock
despite her husband's assurances that Iselin would ultimately make
good on his promise. The final break came near Christmas when
her husband advised her that Iselin had changed his mind about
giving her stock. Moreover, she was advised that since Century was
now in better financial shape Iselin believed her services were no
longer needed. Iselin also advised Modlin that effective immediately
he was resuming his former duties at full salary.
Following Iselin's resumption of office, he and Modlin continued
their feuding over Century's affairs. Apparently, negotiations to
purchase each other's interests were not fruitful. On May 24, 1985,
Mrs. Modlin filed suit in New York seeking specific performance of
Iselin's agreement to convey the Tamarack stock. That claim has
now intruded into this action.
II
In this case the dispositive issue does not turn on the construction
of disputed documents or the analysis of the objective acts of the
parties but on a simple determination of credibility. The Modlins
have testified that on at least two specific occasions, Iselin agreed
to transfer a ten percent interest in Tamarack to Mrs. Modlin in
exchange for her assuming management of Century. Iselin denies
that such promises were made. He admits that he "considered"
giving Mrs. Modlin an option to purchase stock in Century but
denies any discussion of giving her an interest in Tamarack. Bearing
in mind that the Modlins have the burden of proving that an
enforceable agreement existed as well as the definiteness of its terms,
I nonetheless conclude, as a matter of credibility, that Iselin made
an agreement to transfer his shares.
The determination of credibility is made difficult in this case
because there is no documentary evidence supporting the assertions
of either party on the question of whether an agreement existed.
One would expect that a sophisticated commercial lawyer of Modlin's
background, sometime during the period when his wife was laboring
without compensation, would have demanded of Iselin some written
acknowledgement of Mrs. Modlin's entitlement to be a shareholder
of Tamarack. On the other hand the informality of their dealings
and the mutual trust which existed between Modlin and Iselin prior
to December of 1984 is amply illustrated. The stock certificates
evidencing their Tamarack ownership were never executed but neither
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appeared concerned about this omission. Modlin had solely collateralized their joint loan and was agreeable to Iselin's receipt of a
substantial salary from Century with apparent trust in his long time
friend's promise to look after their joint interests in Century. Even
when Milot revealed the Tao subterfuge, Modlin sided with Iselin
because he refused to believe that his partner would be a party to
such an arrangement without Modlin's knowledge.
Iselin argues that Modlin's status as Iselin's attorney imposed
certain professional and fiduciary limitations on his dealings with his
client-partner which precluded entering into an agreement which
diluted their equal ownership. Whenever a lawyer enters into a
business transaction with his own client which later goes awry, the
spectre of unprofessional conduct arises. And it is troublesome here.
But in terms of breach of trust, Modlin is more sinned against than
sinning. Moreover, the party asserting a contractual claim here is
Mrs. Modlin, not her husband. Even though he may ultimately
benefit from her ownership of Tamarack stock, she undertook to
render the services which formed the consideration for the agreement
and only she may enforce it.
In the final analysis the issue of credibility in this case turns
on the testimony of Mrs. Modlin. She impressed the Court as astute
and energetic and, in her relationship with Iselin, not as trusting as
her husband. Her background and experience justifies the conclusion
that she would not have undertaken the management of a troubled
enterprise such as Century and devote almost three full months of

effort to rehabilitate the company without some promise of tangible
reward. It is not disputed that during her service with Century she
received no salary nor did she seek reimbursement for her actual
expenses. Even Iselin agrees that her services were valuable to Cen-

tury and that it was reasonable for her to anticipate that some form
of compensation would be forthcoming.
Of the other factors upon which credibility may be judged, that
of reputation is significant here. Iselin's reputation for fair dealing
and truthfulness during his association with Century was said to be
poor by three former associates of Century. Even discounting the
testimony of Milot, who is now working for Tao, the evidence
supports the inference that Iselin's testimony cannot be accepted at
face value.
[1] Since I conclude that Mrs. Modlin is the beneficial owner
of ten percent of Tamarack's stock by reason of the agreement of
Iselin to convey that stock to her, any attempt by Iselin to vote
those shares without her consent or contrary to her interests cannot
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be recognized. See Bay Newfoundland Co . v. Wilson & Co. , Del.

Supr., 37 A.2d 59, 63 (1944); Freeman v. Fabiniak , Del. Ch., C.A.
No. 8035, Hartnett, V.C. (August 27, 1985).
Iselin's request for the appointment of a custodian for Century
under the provisions of 8 Del. C. §226(a)(2) by reason of director
deadlock proceeds on the assumption of equal stock ownership in
Tamarack. In view of the conclusion that the record ownership does
not reflect the equitable or beneficial ownership of Margot Modlin,
the director deadlock is now subject to resolution. Additionally, the
stalemate evidenced by the minutes of the Tamarack shareholders'
meeting of August 22, 1985, is not now legally supportable. The
shareholders of Tamarack are authorized to elect directors in accordance with this holding. The directors so elected are then authorized, in turn, to direct the casting of votes for the election of
Century's directors. If a further deadlock exists after these proceedings, a further application for the appointment of a custodian may
be made.
IT IS SO ORDERED.

MURPHY v. BAY SHORES SIX, L.P.
No. 1058
Court of Chancery of the State of Delaware, Sussex
October 8, 1985
Plaintiffs Murphy and his wife sought an accounting by defendant Satler for a limited partnership, Bay Shores, L.P., and the
corporation which served as general partner, Bay Shore Associates,
Inc. One of the defendants, Holcomb & Satler, moved for summary
judgment of dismissal. Satler is a general partner in Holcomb &
Satler.
The court of chancery, per Chancellor Allen, held that where
there is no genuine issue as to any material fact and the moving
party is entitled to judgment, summary judgment will be rendered.
Where the defendant introduces affidavits, the plaintiff may not rely
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solely on his complaint. Further, the use of the facilities, computer,
and stationery of a general partnership does not support the imposition of liability on the partnership sufficient to resist the motion
for summary judgment.
1.

Judgment

0

181(2)

If the pleadings and other proofs show that there is no genuine
issue as to any material fact and that the moving party is entitled
to judgment, summary judgment will be rendered.
2.

Judgment

C--

185(2)

In a motion for summary judgment, the moving party must
satisfy the court that there is no basis in law on which the opposing
party may successfully rely in opposing such a motion.
3.

Judgment

0= 185.2(8)

Where the defendant who moves for summary judgment introduces affidavits, the plaintiff may not successfully resist such a motion
simply on the basis of allegations in his complaint.
4.

Partnership

0= 161

A letter from a partner which states that the partner alone
arranged the deal, that he was not compensated for any of the
services he provided, and that he allowed the corporation to use his
business facilities free of charge indicates that the partner was acting
on his own behalf, and not on behalf of the partnership.
5.

Partnership

C= 161

The use of a partnership computer does not implicate the involvement of the partnership sufficiently to support the imposition
of any liability on that firm.
6.

Partnership

C

161

Correspondence written on partnership stationery does not indicate that the partnership was involved in the transaction described
by the correspondence.
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Eugene H. Bayard, Esquire, of Wilson, Halbrook & Bayard, Georgetown, Delaware; and James B. Tyler III, Esquire, Georgetown,
Delaware, for plaintiffs.
F.L. Peter Stone, Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for defendants Bay Shores Six, L.P., and Bay
Shore Associates, Inc.
Peter B. Jones, Esquire, of Hudson, Jones, Jaywork & Williams,
Georgetown, Delaware, for defendant Holcomb & Salter.
James F. Kipp, Esquire, and Francis J. Trzuskowski, Esquire, of
Trzuskowski, Kipp, Kelleher & Pearce, Wilmington, Delaware, for

individual defendants, and for defendant Trzuskowski, Kipp, Kelleher & Pearce.
ALLEN,

Chancellor

As I understand the captioned matter, plaintiffs Joseph and
Dorothy Murphy own a 16% limited partnership interest in a Delaware limited partnership called Bay Shores Six, L.P.; they own as

well 1/6 of all of the issued and outstanding stock of Bay Shore
Associates, Inc., a Delaware corporation that serves as the general
partner of Bay Shores Six, L.P. These legal entities were apparently

formed by defendants David M. Salter and Francis J. Trzuskowski
for the purpose of purchasing a group of six townhouses located in
South Bethany, Delaware. It is a fair inference from the complaint
that defendant Salter has managed and controlled these entities since
their formation in 1979. By this action the Murphys seek to have
defendants account for their management of these entities and seek
as well to have the limited partnership dissolved.
Defendant Holcomb & Salter is a general partnership engaged
in the business of real estate brokerage. It has now moved for
summary judgment of dismissal asserting that the complaint, when
flushed out by affidavits now of record, provides no basis to conclude
that it may be held legally responsible for any wrongs alleged in the
complaint. This pending motion has been fully briefed and oral
argument has been waived. For the reasons that follow I conclude
that Holcomb & Salter's motion is well founded and thus that it has
a legal right to be dismissed from this lawsuit at this time.
In deciding this matter I have accepted as true the factual
allegations of the complaint, except where those allegations are con-
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tradicted by affidavits of record. So viewed, the pertinent facts appear
to be as follows.
In 1979 David Salter, a relative by marriage of the Murphys
and a general partner of the real estate firm of Holcomb & Salter,
contacted Joseph Murphy and inquired whether he would be interested in purchasing one of six townhouses in South Bethany, Delaware. Mr. Murphy expressed an interest in owning beach property
and, after inspecting the townhouses and indicating a preference for
one in particular, agreed to the purchase. At that time, Mr. Murphy
was provided by Mr. Salter with a document entitled "Home Ownership Economic Analysis" which showed a purchase price of $29,250
and the monthly mortgage payment necessary to purchase the property at that price when 100% of the purchase price was financed at
9.75% interest for 15 years. Shortly thereafter and during November,
1979, Joseph Murphy told David Salter that he and his wife were
interested in purchasing townhouse unit no. 6. Thereafter Mr. Salter
told plaintiffs that the owner of the townhouses, the Bank of Delaware,
would not permit the piecemeal sale of the six townhouses but require
that they be sold as a unit. To effectuate the purchase of the townhouses as a unit, Bay Shores Six, Limited Partnership, and Bay
Shore Associates, Inc. were formed. In that connection it is alleged
that defendant Trzuskowski secured from plaintiffs Murphy their
signatures on two single blank pieces of paper to be used in the
preparation of documents required to effectuate the transaction. The
purchase was accomplished and was financed by a $142,000 mortgage
from the Bank of Delaware. In that connection, it is alleged that
one of the blank pieces of paper that the Murphys had earlier signed
was used to provide to the Bank of Delaware a promissory note in
the amount of $29,250. Three other notes signed by others interested
in purchasing one of the South Bethany townhouses, each in an
equal amount, were also provided to the Bank of Delaware at that
time. Finally, notes of defendant Salter and defendant Trzuskowski
were provided to bring the total of all notes provided to $142,000.
The gist of plaintiffs' complaint is that defendant Salter's note necessary for that purpose was only for $750 and defendant Trzuskowski's note (made jointly with others) was for $24,250. Thus,
defendants Salter and Trzuskowski in effect received equal interest
in the limited partnership and general corporation formed to effectuate the transaction (and, more practically, each received one of
the six townhouses) for less consideration than plaintiffs paid without
disclosure of that fact to plaintiffs.
The pending motion does not require me to evaluate the merits
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of these allegations in any respect except insofar as they relate to
the defendant Holcomb & Salter. The Murphys express their rationale
for joining Holcomb & Salter as a party defendant in this action in
paragraph 5 of their complaint. This paragraph reads in part, "At
all pertinent times, as hereinafter alleged, defendant David M. Salter
acted as a partner of Holcomb & Salter, with a fiduciary duty as a
realtor to scrupulously avoid misrepresentations and to disclose dual
representations." Thus, the Murphys contend that David Salter was
acting in his capacity as a general partner of Holcomb & Salter
when he arranged this real estate deal. They assert that although
Holcomb & Salter did not participate in the investment itself, it, by
its own acts and deeds, was involved from the outset in the creation
of the investment and in the promotion and marketing of the investment to the persons who ultimately invested in the project. The
complaint, however, contains no specific basis to reach that conclusion
other than the fact that David Salter is a partner in the firm, the
firm is a real estate brokerage firm, and this deal was a real estate
deal.
In moving for summary judgment, Holcomb & Salter assert
that it was at no time involved in any transaction involving Bay
Shores Six, Bay Shore Associates, Inc., or the purchase of the
townhouses. Furthermore, David M. Salter asserts, by affidavit, that
while a general partner in Holcomb & Salter, in the transaction in
question he was involved in a purely personal and individual nature
and was not acting in a representative capacity. In support of its
motion, Holcomb & Salter has filed affidavits of all of the current
and/or former limited partners of Bay Shores Six, except plaintiffs,
and all of the current and/or former shareholders of Bay Shore
Associates, Inc., excluding the Murphys. The affidavits which were
submitted are virtually identical in form and substance. They all
state that no representation had been made to the limited partners
and/or shareholders that Holcomb & Salter was involved in the
partnership, corporation or purchase of the townhouses; that the
limited partners and/or stockholders never believed that Holcomb &
Salter was involved in the transaction; and that at all times the
limited partners and/or shareholders understood that David Salter's
involvement in the transaction in question was of a personal nature
and did not involve Holcomb & Salter. Furthermore, David Salter's
affidavit specifically states that the transactions involved in this case
were personal business transactions and that Holcomb & Salter was
not involved in any way.
To further bolster their position, Holcomb & Salter cites the
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deposition testimony of Dorothy Murphy in which Mrs. Murphy
indicated that she had no knowledge of any specific acts that could
be attributed to Holcomb & Salter with respect to this investment
other than the fact that David Salter worked for that firm. (D.
Murphy Dep. pp. 8690.) The Murphys, on the other hand, rely in
part upon four documents in support of their position that Holcomb
& Salter was a participant in these transactions. These documents
include: a letter dated July 24, 1981 from David Salter to Joseph
Murphy; a "Home Ownership Economic Analysis" prepared by
David Salter at the offices of Holcomb & Salter and forwarded to
Joseph Murphy; a memo-letter written on Holcomb & Salter stationery and signed by "Dave" Salter, dated November 28, 1979,
asking for monies to be paid to the investment group; and another
memo-letter written on Holcomb & Salter stationery and signed by
"Dave" Salter to the Murphys, dated December 10, 1979, enclosing
certain forms and advising when settlement on the investment property would occur. The Murphys blame incomplete discovery for their
inability to establish the role and ultimate liability of Holcomb &
Salter, and claim that they are without information sufficient to draw
a distinction between the conduct of David Salter, acting on his own
behalf, and David Salter, acting as a principal of Holcomb & Salter.
The Murphys question the materiality and relevancy of the
affidavits submitted by Holcomb & Salter since they contain no
information as to what representations were made to the Murphys
and have no bearing to the relation of Holcomb & Salter to the
Murphys. As to the affidavit of David Salter, the Murphys state
that it is directly contrary to his letter to them on July 24, 1981
which provides in pertinent part:
Initially, I alone found, investigated, appraised, managed,
financed and made the necessary arrangements to incorporate and establish the limited partnership for the townhouses/land in South Bethany. . . From the date of

incorporation until present I have not billed or been paid any
fee for professional services ....

I havejfurnished the facilities

of Holcomb & Salter for the normal operation of the corporation without charge. (Emphasis supplied.)
Based upon the language contained in this letter, the Murphys
assert that, "Surely this is a part of the 'usual way' of the ordinary
business of any real estate business, and in particular of Defendant
Holcomb & Salter."
[1-3] The law in Delaware with respect to motions for summary
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judgment under Chancery Rule 56 is well established. If the pleadings
and other proofs show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment,
summary judgment will be rendered. Nash v. Connell, Del.Ch., 99
A.2d 242, 243 (1953). The moving party must satisfy the Court that
there is no basis in law on which the opposing party may successfully
rely in opposing such a motion. Leon N. Weiner & Assoc., Inc. v.
Carroll , Del.Ch., 270 A.2d 539, 540 (1970), rev'd on other grounds ,
Del. Supr., 276 A.2d 732 (1971). However, where a defendant
introduces affidavits, the plaintiff may not successfully resist such a
motion simply on the basis of allegations in his complaint.
Applying the appropriate standard to the case at hand, it is my
opinion that summary judgment should be granted. In supporting
their decision to include Holcomb & Salter as a party defendant in
this action, the Murphys rely solely on unsupported allegations.
Although the Murphys did submit four documents in support of
their position, these documents do not indicate that there is any
genuine issue of material fact concerning Holcomb & Salter's involvement in the transactions at hand.
[4] The first document introduced by the Murphys is a personal
letter, dated July 24, 1981, from David Salter to Joseph Murphy.
Although the Murphys cite this letter as evidence that David Salter
was acting as a principal of Holcomb & Salter rather than on a
personal basis, I am inclined to hold that the letter leads to the
opposite conclusion. In the letter, David Salter specifically states that
he alone arranged the deal, that he was not compensated for any
of the services he provided, and that he allowed the corporation to
use his business facilities free of charge. From these statements it is
difficult to conclude that Holcomb & Salter was in any way involved
in these transactions. If it were a participant, it would be highly
unlikely for it to work without some form of compensation. Instead,
from the actual language of this letter it is apparent that David Salter
was merely acting on his own behalf and in so doing he was using
the business facilities which were available to him.
[5] The second document is a computer print-out of a "Home
Ownership Economic Analysis", upon which there is no mention of
Holcomb & Salter. In fact, the document specifically states that it
was prepared by David Salter. Even if it could be proven that this
print-out was produced by a Holcomb & Salter computer which I
assume to be the case, the mere fact that Holcomb & Salter equipment
was used would not support the imposition of any liability of that
firm.
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[6] The last two documents are memo-letters addressed to the
Murphys which are written on Holcomb & Salter stationery. Despite
this fact, the letters in no way indicate that Holcomb & Salter was
involved in the transactions. In fact the informal signature indicates
that these were personal letters.
In short, these documents provide no factual basis for concluding
that Holcomb & Salter was a party to Bay Shores Six, Bay Shore
Associates, Inc. or the townhouse purchase. The only conclusion
which can be drawn from these documents and from the affidavits
submitted by Holcomb & Salter is that Holcomb & Salter was not
involved as a principal or agent in the transactions that form the
basis of this lawsuit. For this reason, Holcomb & Salter's Motion
for Summary Judgment must be granted.
IT IS SO ORDERED.

NORTE & CO. v. MANOR HEALTHCARE CORP.
Nos. 6827 & 6831
Court of Chancery of the State of Delaware, New Castle
November 21, 1985
Plaintiffs moved for leave to amend so as to file a third complaint
in a consolidated action brought by common stockholders and convertible debenture holders of Cenco, Inc., challenging the prior
merger of an indirect wholly-owned subsidiary of Manor Care, Inc.
into Manor Healthcare Corp., a wholly-owned subsidiary of Manor
Care. Defendants are the companies involved in the merger, the
four directors of Cenco, and Shirley D. Brinsfield, chairman of the
board, president, and chief executive officer of CENCO until his
resignation in 1981. Defendants, other than Brinsfield, moved to
dismiss portions of the second complaint and corresponding portions
of the third complaint on the basis that certain claims alleging lack
of entire fairness and specific violations of the terms of the trust
indentures failed to state a cause of action on behalf of the convertible
debenture holders.
The court of chancery, per Vice-Chancellor Berger, held that
the third complaint failed to state a cause of action for lack of entire

