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[6] The last two documents are memo-letters addressed to the
Murphys which are written on Holcomb & Salter stationery. Despite
this fact, the letters in no way indicate that Holcomb & Salter was
involved in the transactions. In fact the informal signature indicates
that these were personal letters.
In short, these documents provide no factual basis for concluding
that Holcomb & Salter was a party to Bay Shores Six, Bay Shore
Associates, Inc. or the townhouse purchase. The only conclusion
which can be drawn from these documents and from the affidavits
submitted by Holcomb & Salter is that Holcomb & Salter was not
involved as a principal or agent in the transactions that form the
basis of this lawsuit. For this reason, Holcomb & Salter's Motion
for Summary Judgment must be granted.
IT IS SO ORDERED.

NORTE & CO. v. MANOR HEALTHCARE CORP.
Nos. 6827 & 6831
Court of Chancery of the State of Delaware, New Castle
November 21, 1985
Plaintiffs moved for leave to amend so as to file a third complaint
in a consolidated action brought by common stockholders and convertible debenture holders of Cenco, Inc., challenging the prior
merger of an indirect wholly-owned subsidiary of Manor Care, Inc.
into Manor Healthcare Corp., a wholly-owned subsidiary of Manor
Care. Defendants are the companies involved in the merger, the
four directors of Cenco, and Shirley D. Brinsfield, chairman of the
board, president, and chief executive officer of CENCO until his
resignation in 1981. Defendants, other than Brinsfield, moved to
dismiss portions of the second complaint and corresponding portions
of the third complaint on the basis that certain claims alleging lack
of entire fairness and specific violations of the terms of the trust
indentures failed to state a cause of action on behalf of the convertible
debenture holders.
The court of chancery, per Vice-Chancellor Berger, held that
the third complaint failed to state a cause of action for lack of entire
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fairness on behalf of the convertible debenture holders. The court
also held that the plaintiffs were precluded from maintaining an
action for specific violations of the terms of the trust indentures
because plaintiffs failed to comply with the "no action" provision
of the trust indentures, a condition precedent to recovery.
1.

Corporations C

307, 320

Stockholders, as equity owners of the corporation's assets, may
maintain a claim for lack of entire fairness based on breach of the
fiduciary duty owed them by the directors, whereas debenture holders
as creditors of the corporation may not.
2.

Corporations 0== 473

Where trust indenture agreement contains a "no action" provision, debenture holders are required to comply with its terms as
a condition precedent to recovery.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiffs.
Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for all defendants except Shirley D. Brinsfield.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant Shirley D. Brinsfield.
BERGER,

Vice-Chancellor

This consolidated action was brought by common stockholders
and convertible debenture holders of Cenco, Inc. ("Cenco") challenging the July 22, 1982 merger of an indirect wholly-owned subsidiary of Manor Care, Inc. ("Manor Care") into Cenco and the
subsequent merger of Cenco into Manor Healthcare Corp. ("Healthcare"), a wholly-owned subsidiary of Manor Care.
Defendants are the companies involved in the merger, the four
directors of Cenco at the time the complaints were filed and Shirley
D. Brinsfield ("Brinsfield"), Chairman of the Board, President and
Chief Executive Officer of Cenco until his resignation on November
5, 1981. Defendants, other than Brinsfield, moved to dismiss portions
of the Consolidated Amended and Supplemental Complaint (the
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"Second Complaint") in September, 1982. In response to defendants'
opening brief, plaintiffs sought leave to file a Second Consolidated
Complaint (the "Third Complaint") which, they contend, moots
defendants' objections to five of the seven counts of the Second
Complaint. This is the decision on plaintiffs' motion for leave to
amend and, as applicable, on defendants' motion to dismiss portions
of the Second Complaint and/or the corresponding claims in the
Third Complaint.
For present purposes, the relevant facts are as follows. Manor
Care and Cenco were both Delaware corporations primarily in the
business of developing, owning and managing health care facilities including nursing and convalescent homes. As the result of recent acquisitions and divestitures, Cenco had become highly profitable by
late August, 1981 and was rumored to be a potential takeover target.
On September 4, 1981 National Medical Enterprises, Inc. commenced
a $14 per share cash tender offer for any and all Cenco common stock.
One week later Cenco's board determined that the offered price was
grossly inadequate and recommended rejection of the tender offer. The
board also authorized management to negotiate with other companies
about a possible business combination.
Those negotiations resulted in an agreement dated September
30, 1981 between Cenco and Healthcare (the "Agreement"), which
provided, among other things, that: (1) Healthcare would make a
$16.50 cash tender offer for any and all Cenco shares; (2) Healthcare
was granted a 90 day option to buy certain unissued or treasury
shares of Cenco at $16 per share (the "stock option"); (3) Healthcare
was granted a 120 day option to purchase Cenco's Leader Healthcare
subsidiary at the same $30 million purchase price paid by Cenco a
few months earlier (the "Leader option") and (4) Cenco agreed to
a follow-up merger under which a Manor Care debenture would be
exchanged for the remaining publicly held Cenco stock. The Offer
to Purchase specified that Manor Care's purpose was to acquire
control, that a second step merger would be effected as promptly as
possible and that the merger consideration would be a Manor Care
subordinated debenture with a face amount of $16.50 or less, an
interest rate of 18% or less, a term of 20 years or more and such
other terms as Manor Care might set.
Healthcare exercised its stock option and acquired an additional
10 million shares of Cenco common stock through its tender offer
with the result that, by November 2, 1981, Manor Care, through
Healthcare, owned approximately 12 million shares or 91% of Cenco's common stock. The second step merger was approved and
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effectuated on July 22, 1982. Pursuant to the merger, the remaining
1,135,795 publicly held shares of Cenco common stock were exchanged for twenty year 15% subordinated debentures of Manor
Care with a face amount of $16.50 (the "Manor Debenture").
Cenco's debt and preferred stock remained outstanding following
the merger. However, pursuant to the applicable Cenco trust indentures, the conversion rights of the 5% debentures and the 4-3/
4% debentures were adjusted to reflect the merger consideration
paid to the Cenco common stockholders. Section 5.06 of the Cenco
Trust Indenture for the 5% debentures and the corresponding provision of the Trust Indenture for the 4-3/4% debentures provide, in
relevant part:
• . in case of any consolidation or merger of the Company
with or into another corporation.

. . the

Company, or such

successor or purchasing corporation, as the case may be,
shall execute with the Trustee [for the debenture holders]
a supplemental indenture.

. . providing

that the holder of

each Debenture then outstanding shall have the right thereafter to convert such Debenture into the kind and amount
of shares of stock and other securities and property receivable upon such. . .merger. . .by the holder of the number
of shares of Common Stock of the Company into which
such Debenture might have been converted immediately
prior to such.

. . merger.

...

For example, a holder of $1,000 principal amount of the 5% debentures was entitled to receive upon conversion 43.01 shares of
Cenco common stock prior to the merger. After the merger, that
right was transformed into the right to receive $709.67 (43.01 x
$16.50) of the new Manor Care debentures upon conversion.
The joint Prospectus and Information Statement disseminated
in connection with the merger (the "Prospectus") described Manor
Care's intention to effect a complete "liquidation" of Cenco for
federal income tax purposes following the merger. Such a "liquidation" would be accomplished by the merger of certain Cenco
subsidiaries into Cenco followed by the merger of Cenco into Healthcare. Those transactions would have the effect of converting any
Cenco common stock, other than that held by Healthcare, into Manor
Care Debentures. The Cenco preferred stock either would be exchanged for preferred stock of Healthcare or would be redeemed and
Cenco's outstanding debt would remain outstanding and would become the obligation of Healthcare.

1986]

UNREPORTED CASES

The Second Complaint, which is 46 pages long and includes 7
counts, purports to raise various claims on behalf of the former
stockholders of Cenco as well as its convertible security holders. As
plaintiffs interpret their pleadings, the Second Complaint alleges
"unfairness generally," unfair price, misappropriation of assets, violation of 8 De. C. § 271 in connection with the sale of Cenco's
assets, violations of the Delaware Fraudulent Conveyance Act, illegal
lock-ups and misrepresentations. The Third Complaint is 36 pages
long and restructured into a single count which, according to plaintiffs, asserts a claim for lack of entire fairness on behalf of all present
and former Cenco security holders and a claim for specific violations
of the trust indentures. Defendants object to the Third Complaint
mainly on the basis that they are being forced to deal with a "moving
target" and that it is almost impossible to determine plaintiffs' theory
of their case either from the two complaints or the briefs.
The Court faced a similar difficulty and attempted to narrow
the issues at oral argument. Plaintiffs specifically disavowed any
"separate claims for relief or separate bases for relief other than lack
of entire fairness.

.

." and specific violations of the trust indentures.

Transcript, Oral Argument, June 4, 1985, p. 37. Counsel for plaintiffs elaborated:
[W]e are not asserting separate bases of relief or separate
claims for relief based on, for instance, fraud, or fraudulent
conveyance, or lock-up, or things which had been separately
stated claims in the Second Complaint, but rather as we
believe Weinberger requires, have placed all the considerations
which amount to unfair dealing and unfair price in a single
claim for lack of entire fairness.
Id. at 38.
Defendants point out that the Third Complaint is hardly a "short
and plain statement of the claim. ... " Rule 8(a). However, based
upon the understanding that the Third Complaint alleges only claims
for entire fairness and violation of the trust indentures, their only
remaining objection to the Third Complaint goes to the prayers for
relief. Defendants argue, for example, that none of the allegations
in the Third Complaint would support the imposition of a constructive
trust, as requested in prayer number 4, and that this Court is without
jurisdiction to award punitive damages, as requested in prayer number 6. Assuming defendants are correct, they have not shown any
prejudice resulting from the inclusion of those prayers for relief and,
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consistent with the liberality mandated by Rule 15(a), I conclude
that plaintiffs' motion to amend should be granted.
Defendants' motion to dismiss, as now applied to the Third
Complaint, deals only with the claims on behalf of the debenture
holders. First, defendants contend that, as a matter of law, debenture
holders have no standing to pursue a claim for lack of entire fairness.
In analyzing defendants' position, it seems appropriate to review
briefly the differences between stockholders and debenture holders
and the derivation of the duty of entire fairness.
[1] Stockholders are the equitable owners of the corporation's
assets. State v. Loft, Inc., Del. Super., 156 A. 170 (1931). However,
the corporation is the legal owner of its property and the stockholders
do not have any specific interest in the assets of the corporation.
Instead, they have the right to share in the profits of the company
and in the distribution of its assets on liquidation. See, Byrd v.
Wilmington Society of Fine Arts, Del. Supr., 43 A.2d 476 (1945); duPont

v. duPont, Del. Supr., 208 A.2d 509 (1965). Consistent with this
division of interests, the directors rather than the stockholders manage
the business and affairs of the corporation and the directors, in
carrying out their duties, act as fiduciaries for the company and its
stockholders. Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984). One
of the directors' fiduciary duties is the duty of undivided loyalty.
Guth v. Loft, Inc., Del. Supr., 5 A.2d 503 (1939). Where that duty
of loyalty is at issue because the directors stand on both sides of the
transaction, they have the burden of demonstrating the entire fairness
of the transaction under the careful scrutiny of the Court. Weinberger
v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983); Sterling v. Mayflower

Hotel Corp., Del. Supr., 93 A.2d 107 (1952). Thus, stockholder s
may maintain a claim for lack of entire fairness because of the
corresponding fiduciary duty owed them by the directors.
Debenture holders, by contrast, are creditors of the corporation.
See, e.g., Wolfensohn v. Madison Fund, Inc., Del. Supr., 253 A.2d 72
(1969); Broad v. Rockwell International Corporation, 642 F.2d 929 (5th

Cir. 1981) (En Banc); Haof v. Kerkorian, Del. Ch., 324 A.2d 215
(1974), rev'd. on other grounds, Del. Supr. 347 A.2d 133 (1975). The
American Bar Foundation's Commentaries on Indentures, quoted extensively in Broad v. Rockwell Intern. Corp., supra, analyzes the charac-

teristics of debt securties, such as debentures, as distinguished from
equity securities:
The most obvious and important characteristic of longterm debt financing is that the holder ordinarily has not
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bargained for and does not expect any substantial gain in
the value of the securities to compensate for the risk of
loss. .

.

.[The lender (the purchaser of the debt security)

can expect only interest at the prescribed rate plus the
eventual return of the principal ....
The second fundamental characteristic of long-term
debt financing is that the rights of the holders of the debt
securities are largely a matter of contract. There is no
governing body of statutory or common law that protects
the holder of unsecured debt securities against harmful acts
by the debtor except in the most extreme situations. Short
of bankruptcy, the debt security holder can do nothing to
protect himself against actions of the borrower which jeopardize its ability to pay the debt unless he takes a mortgage
or other collateral or establishes his rights through contractual provisions set forth in the debt agreement or indenture. American Bar Foundation, Conuentarieson Indentures,
1-2 (1971). (hereafter, "Commentaries ").
The Broad court noted that convertible debentures are something of
a hybrid inasmuch as they are debt securities with equity features.
However, it is the debt instrument which provides the convertible
debenture holder with protections against the possible diminution in
value of the conversion feature:
Inasmuch as ownership of a convertible debenture does
not give the holder the rights of a shareholder, the holder
of a convertible debenture would have almost no protection
against acts by the Company which would adversely affect
the value of the common stock issuable on conversion, such
as a split-up of shares, stock dividends, distribution of
assets,. . .merger, sale of assets or dissolution and liquidation of the Company. Events of this type are customarily
described as "diluting" the value of the conversion privilege, and if protection is desired against such dilution,
appropriate provisions must be included in the indenture.
Commentaries at 527.
In keeping with these general principles, this Court, in Harf v.
Kerkorian, supra, stated in pertinent part:
[U]nless there are special circumstances which affect the
rights of the debenture holders as creditors of the corporation, e.g., fraud, insolvency or a violation of a statute,
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the rights of the debenture holders are confined to the terms
of the Indenture Agreement pursuant to which the debentures were issued. [citations omitted]. Harff v. Kerkorian,
supra, 324 A.2d at 222.
The Chancellor granted summary judgment for defendants holding
that no fiduciary duties existed between the parties and that the
debenture holders' rights were limited to the terms of the indenture.
The Supreme Court, in reversing, found that a claim of fraud was
"clearly sounded" in the complaint, thereby enabling the debenture
holders to seek relief beyond the terms of the indenture.
Both plaintiffs and defendants rely upon Harff in support of
their positions. As defendants read the Supreme Court decision,
plaintiffs would have to allege fraud in order to state a claim other
than a contract claim based on the indenture. Plaintiffs, on the other
hand, interpret Haf as authority to maintain a breach of fiduciary
duty claim, at least where it "sounds in fraud." See, Green v. Hamilton
International Corp. S.D.N.Y., 76 Civ. 5433, Lowe, J. (July 13, 1981)
(interpreting Harif as suggested by plaintiffs).
Nowhere in the per curiam decision by the Supreme Court in
Harff is there a discussion of the viability of a breach of fiduciary
duty claim. The Court noted the holding below as well as the lower
court's finding that plaintiffs had failed to allege fraud in their
complaint. The Supreme Court held that, "fraud is sufficiently
asserted to require trial of that issue. . . ." and remanded "on the
issue of fraud." Hafrf v. Kerkorian, supra, 347 A.2d at 134. The

Supreme Court's choice of language strongly suggests that it was
not disturbing the trial court's holding that convertible debenture
holders may not state a claim for breach of fiduciary duty. Moreover,
given the fundamental distinctions between stockholders and creditors, highlighted above, I must assume that the Supreme Court
would have explained the basis for its holding if it had determined
that plaintiffs had standing to maintain a breach of fiduciary duty
claim.
Based upon the foregoing, I conclude that the Third Complaint
fails to state a claim for lack of entire fairness on behalf of the
convertible debenture holders. This holding should not be construed
as an express or implicit determination as to whether the Third
Complaint states a claim for fraud. As noted earlier, counsel for
plaintiffs specifically denominated their claim as one for lack of entire
fairness rather than fraud. It does not seem appropriate for the Court
to evaluate a legal theory which plaintiffs claim not to be asserting.
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[2] There remains the debenture holders' claims for specific
violations of the terms of the applicable trust indentures. In paragraph
55 of the Third Complaint, plaintiffs allege that defendants effected
a constructive redemption by Cenco of its stock and caused Cenco
to pay Manor Care a constructive dividend in violation of various
provisions in the trust indentures. Defendants argue that these claims
may not be asserted because plaintiffs have not complied with the
conditions precedent set forth in Section 8.04 of the respective trust
indentures:
No holder of any Debenture shall have any right by virtue
or by availing of any provision of this Indenture to institute
any action or proceedings at law or in equity... upon or
under or with respect to this Indenture. . .unless such holder
previously shall have given to the Trustee written notice of
default... and unless also the holders of not less than twentyfive per cent in aggregate principal amount of the Debentures then outstanding shall have made written request upon
the Trustee to institute such action or proceedings in its
own name as Trustee hereunder.. .and the Trustee,.. .shall
have failed to institute any such action or proceedings ...
This type of "no-action" provision has been held to require that
plaintiffs, "plead and prove compliance with the requirements and
performance of the conditions defined in the indenture as conditions
precedent to the maintenance of [the] action." Friedman v. Chesapeake
& Ohio Railway Co., 261 F. Supp. 728, 730 (S.D.N.Y. 1966), aff'd.,
per curiam, 395 F.2d 663 (2d Cir. 1968).
Plaintiffs do not dispute the general applicability of the "noaction" provision and the complaint fails to allege that it has been
satisfied. However, they point out that they are not restricted by
such a provision where their claim is for fraud. Stater Trust Co. v.
Randolph-Macon Coal Co., 166 F.171 (S.D.N.Y. 1908). Here again a
problem arises as to the nature of plaintiffs' claim. As I understand
plaintiffs' position, they are not asserting fraud in connection with
the alleged violations of the trust indentures but, rather, breach of
fiduciary duty. Based upon this understanding and consistent with
my conclusion that the convertible debenture holders may not maintain an action for lack of entire fairness, I find that plaintiffs' claims
for specific violations of the trust indentures may not be maintained
without complying with the requirements of the "no-action" provision.
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I request that defendants submit a form of order, on notice, in
accordance with this decision.

ROBBINS & CO. v. A.C. ISRAEL ENTERPRISES, INC.
No. 7919
Court of Chancery of the State of Delaware, New Castle

October 2, 1985
This is the decision after trial in an appraisal action brought
pursuant to Del. Code Ann. tit. 8, § 262 by former stockholders of
A.C. Israel Enterprises, Inc. (Enterprises).
Enterprises, a closely held investment company, merged with
its parent company, Exchequer, Inc. Pursuant to the merger, the
shares held by petitioners were converted into the right to receive
$40 in cash. Petitioners seek a determination that the fair value of
their Enterprise's stock as of the date of the merger was $127 per
share. The court of chancery, per Vice- Chancellor Berger, held
that: (1) respondent will not be allowed to claim the doctrine of
equitable estoppel since respondent did not prove reliance and was
in no way prejudiced by petitioner's claim; (2) estate tax valuations
are not determinative in an appraisal proceeding; (3) substantial
minority interests ranging from twenty percent to forty percent often
provide the holder with working control; and (4) market value cannot
be used as the sole measure of value in an appraisal. Therefore, the
fair value of petitioner's stock at the time of the merger was higher
than $40 per share.
1.

Estoppel C

54, 55, 58

The doctrine of equitable estoppel applies where a party relies
on the conduct or declarations of another, lacks knowledge and the
means of knowledge of the relevant facts and is prejudiced as a result
of such reasonable reliance.
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283(2)

Substantial minority interests ranging from twenty percent to
forty percent often provide the holder with working control.
3.

Corporations 0-

584

Market value cannot be used as the sole measure of value in
an appraisal.
4.

Corporations 0

584

Market value has been eliminated totally as an element of
appraised value in cases where there was no free and active market
for the stock in question.
5.

Corporations

0-

584

Costs in appraisal action are ordinarily assessed against the
corporation.
Howard L. Williams, Esquire, Edward M. McNally, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware, for
petitioners.
William Prickett, Esquire, and Elizabeth McGeever, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for respondent.
BERGER,

Vice-Chancellor

This is the decision after trial in an appraisal action brought
pursuant to 8 Del. C. § 262 by former stockholders of respondent,
A.C. Israel Enterprises, Inc. ("Enterprises"). On July 23, 1982,
Enterprises, a closely held investment company, merged with its
parent company, Exchequer, Inc. Pursuant to the merger, the shares
held by petitioners were converted into the right to receive $40 in
cash. Petitioners, having perfected their appraisal rights, seek a
determination that the fair value of their Enterprises stock as of the
date of the merger was $127.00 per share whereas respondent contends that the fair value was $36.50 per share. The parties also
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disagree as to whether petitioners should be awarded costs or interest
and, if awarded, the rate of interest to be applied.
There is no dispute as to the underlying facts. Immediately
prior to the merger Enterprises had two classes of common stock
outstanding: (i) 15,000 shares of voting Class A common stock, all
of which was owned by Enterprises' President, Adrian C. Israel
("Israel"); and (ii) 347,847 shares of non-voting Class B common
stock held by 19 stockholders who, except for petitioners, either were
relatives of Israel or directly involved in the business of Enterprises.
Petitioners, who are seeking appraisal as to 7300 shares, inherited
their stock from former officers of ACLI International Incorporated
("ACLI"), an Enterprises affiliate.
The Enterprises Class B common stock was not registered under
the federal securities laws and was subject to certain trading restrictions under an agreement between Enterprises stockholders and the
New York Stock Exchange. Pursuant to that agreement, Enterprises
stock could not be sold without prior approval of the New York
Stock Exchange except to another Enterprises stockholder who was
a party to the agreement or to a few other specified interested parties.
In addition to the fact that it had no voting rights, the stock did
not pay dividends and could not be used as collateral for a loan.
At the time of the merger, Enterprises' principal assets were
1,247,030 shares of Peoples Drug Stores, Inc. ("Peoples") common
stock, 165,079 shares of Donaldson, Lufkin &Jenrette, Inc. ("DLJ")
$9.50 Series A convertible preferred stock, $14,552,085 principal
amount of ACLI 15% subordinated debentures and other assets
valued at $3,249,413. Enterprises was subject to liabilities totaling
$7,280,862.
Peoples was one of the nation's largest drug store chains at the
time of the merger. It had approximately 4 million common shares
outstanding which were traded on the New York Stock Exchange.
Peoples' revenues and net income almost doubled during the five
years prior to the merger and, on the date of the merger, its closing
price per share was $18.38. Although Peoples stock was widely traded,
the 31% block held by Enterprises was unregistered. As a result,
Enterprises could have disposed of its Peoples stock only through a
private placement or in limited amounts over a period of years under

Rule 144 of the Securities Act of 1933.
DLJ, an investment banking firm and securities and commodities
broker, provides a broad range of securities related financial services.
Its sales and earnings increased over the five years prior to the
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merger and the average price of its common stock more than tripled
during the same period. On the merger date, there were 219,971

shares of DLJ convertible preferred stock outstanding although there
was no public market for that stock. The common stock, traded on
the New York Stock Exchange, closed at $10.63 on July 23, 1982.
The DLJ convertible preferred stock had the following rights:
(1) holders were entitled to cumulative dividends of $9.50 per share
per year; (2) holders were entitled to receive $100 per share plus
accrued unpaid dividends in the event of liquidation and in preference
to the common stockholders; (3) holders had an option to convert
each share into 7.6923 shares of DLJ common stock (subject to
certain adjustments); and (4) holders were entitled to vote as a class
with the common stockholders and were given one vote for each
share of DLJ common issuable on conversion. By analysis of comparable publicly traded convertible preferred stocks, among other
methods, both parties' experts agreed that the freely traded value
of the DLJ convertible preferred on the merger date was $90 per
share.
ACLI is an international commodities merchant and broker
which, since November, 1981, has been a wholly-owned subsidiary
of DLJ. The debentures are unregistered, carry an annual interest
rate of 15% and are payable in five equal installments of approximately $5.9 million from 1987 through 1991. When the debentures
were issued they were guaranteed by a subsidiary of ACLI. However,
in May, 1982 DLJ replaced the ACLI subsidiary as guarantor thereby
strengthening the value of the debentures. At the time of the merger,
the debentures were not freely and actively traded.
The following additional facts are undisputed although the parties
differ as to their relevance, if any, to the appraisal determination:
(1) In 1978, the estate of Leon Israel, Jr., a petitioner, valued its
2,360 shares of Enterprises Class B common stock at $40 per share
for federal estate tax purposes and the estate of Andrew C. Israel
valued its 39,000 shares at approximately $37 per share for the same
purposes; (2) In 1979, the estate of Alwyn Fischel, from which several
of the petitioners inherited their shares, valued its 4,800 shares at
$37 per share for federal and state estate tax purposes; (3) The
Internal Revenue Service, either at the outset or after an initial
challenge, accepted these valuations; (4) In 1979, a former executive
of Enterprises sold 2,000 shares of Class B common stock to the
company for $40 per share; and (5) In the spring of 1984, Enterprises
sold its Peoples stock to Imasco Limited at $34.00 per share pursuant
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to a Stock Purchase Agreement executed in conjunction with a Merger
Agreement whereby all of the public stockholders of Peoples were
to be paid $34.00 per share.
[1] The first issue to be decided is whether petitioners are
estopped from claiming that the fair value of their Enterprises shares
exceeds $40.00 per share. Enterprises argues that petitioners should
be precluded from seeking a higher fair value because they or their
predecessors claimed that the value of their shares was $40.00 or
less when filing federal and state estate tax returns. The doctrine of
equitable estoppel applies where a party relies on the conduct or
declarations of another, lacks knowledge and the means of knowledge
of the relevant facts and is prejudiced as a result of such reasonable
reliance. Wilson v. American Insurance Company, Del. Supr., 209 A.2d

902 (1965). Enterprises argues that the elements of estoppel have
been satisfied inasmuch as its board relied, in part, on the estate
tax proceedings in reaching its determination to offer $40.00 per
share in the merger.
I find that the evidence does not support Enterprises' estoppel
claim. First, the only evidence that the Enterprises board relied on
the estate tax proceedings is a reference to those proceedings in board
meeting minutes which listed no fewer than nine factors considered
in arriving at the $40.00 per share merger price. From this sparse
record, it is difficult to say that Enterprises "relied" on petitioners'
predecessors' estate tax filings. More importantly, however, it does
not appear that such reliance could be justifiable or, put another
way, Enterprises cannot be said to have lacked the information
necessary to learn the truth. The issue here is the fair value of
Enterprises' own stock. It seems axiomatic that any outsiders' determination of that value could not be based upon more or better
information than that which was available to the company itself.
Finally, there has been no showing that Enterprises has been prejudiced by petitioners' claim. Enterprises did not argue that it would
have abandoned its merger plans had it known that petitioners would
claim that fair value exceeds $40.00 per share.
Alternatively, Enterprises argues that the estate tax valuations
are "determinative" of fair value under § 262. It claims that the
"fair market value" of a closely held investment company for tax
purposes is based upon the same components as "fair value" for
appraisal purposes. For example, in both situations, consideration is
given to the investment company's net asset value, a discount is
applied if those assets are not freely transferable, a minority interest
discount frequently applied and a discount for lack of marketability
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is recognized. Assuming these factors were considered in the estate
tax proceedings and that the methodology employed was one generally
considered acceptable in the financial community, there remains a
serious question as to the underlying facts upon which the estate tax
determinations were made.
The evidence indicates that the estate of Alwyn Fischel relied
upon Enterprises' September 30, 1978 balance sheet and the fact
that a $37 per share valuation had been used in a previous evaluation
of the estate of Andrew Israel in deciding that the value of $37 per
share should be used in the Fischel estate tax filings. The Internal
Revenue Service agent accepted that valuation after checking with
the agent who had accepted the Andrew Israel estate valuation to
determine how that previous $37 per share figure had been agreed
upon. The Andrew Israel estate valuation was initially challenged

by the Internal Revenue Service, but Enterprises does not point to
any evidence as to the nature of the challenge, the facts considered
by the Internal Revenue Service or the basis for its ultimate decision
to accept the $37 per share valuation. Without these facts, the Court
is unable to assess the accuracy or relevancy of the Internal Revenue
Service determination. Accordingly, I find that the estate tax valuations are not determinative in this appraisal proceeding. To the
extent that they may be relevant, I find that the estate tax valuations
are cumulative of the analysis provided by Enterprises' expert and,
as such, deserving of no independent weight.
At trial, petitioners relied upon the expert testimony of Graham
Humes ("Humes"), a Senior Vice President of Mellon Bank, and
the valuation report of the Corporate FinanceGroup of Mellon Bank
dated November, 1983 (the "Mellon Report"). Kenneth 0. Miller
("Miller"), an associate of American Appraisal Associates, Inc.,
provided expert testimony on behalf of Enterprises based upon the
December, 1982 valuation report of Standard Research Consultants,
an operating group of American Appraisal Associates, Inc. (the "SRC
Report"). Both gentlemen have impressive credentials as financial
analysts and the Court is satisfied that they have the requisite education and experience to opine on the questions of valuation at
issue here.
The experts agreed on the basic premise that the fair value of
Enterprises' stock should be based on asset values because Enterprises
is an investment company. As a result, there was no evidence introduced or reliance upon Enterprises' earnings value. The parties
disagreed, however, as to the values to be ascribed to Enterprises'
assets and the discounts, if any, to be applied to the adjusted net
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asset value in order to arrive at fair value for purposes of an appraisal.
The experts applied diametrically opposed approaches to their
valuation of the 31% block of Peoples stock held by Enterprises.
They both started with the assumption that the $18.38 market price
reasonably reflected Peoples' freely traded value and that, given the
fact that Enterprises' holdings were unregistered, the stock should
be valued on the basis of a hypothetical private placement. However,
SRC applied a 25% minority discount whereas Mellon used a 40%
control premium.
Neither of the experts made a factual determination as to whether
the 31% block of Peoples stock gave Enterprises effective control of
the company. Although conceding that Enterprises exercised some
element of control over Peoples, Miller analyzed the Peoples stock
from the standpoint of a minority interest on the basis that anything
less than 50% ownership does not constitute control. In other words,
Enterprises, using only its own holdings, was unable to elect a
majority of the Peoples' board.
Having decided that the Peoples stock should be characterized
as a minority, non-controlling interest, Miller reviewed private placements of investment-letter stock by public corporations for the period
from January 1, 1982 through July 23, 1982 to determine an appropriate discount. The criteria Miller used to identify comparable
transactions included, among others, that the transactions were made
at arms length between unrelated parties and did not affect control
of the corporation; the company was not a bank, insurance or real
estate company; and the private placement price was not less than
$1 per share. The discount from market price in the eleven transactions relied upon by Miller as comparable ranged from 7% to
69%. After noting that the median discount was 45%, the SRC
Report opines that a 25% discount is appropriate in this case.
Humes worked from the premise that the 31 % block represented
a controlling interest in Peoples and, as such, would command a
premium over market price. It would appear that this conclusion
was based largely upon the experiences of the Corporate Finance
Group of Mellon bank and Humes, in particular, over the years.
In addition, however, Humes noted that Enterprises had two designees on Peoples' ten member board of directors, one of whom was
the Chairman of the Board of Peoples, and that only 43% of the
approximately 4 million shares of Peoples stock outstanding were
closely held.
Humes, like Miller, analyzed comparable transactions during
the relevant time period to determine the percent by which the
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market price should be adjusted. His criteria included third party
sales of 25 to 49% stock interests where the purchases were not
adding to an existing controlling interest and a sufficient number of
shares were widely held to qualify the company's stock to be listed
in Standard & Poors' stockguide. In the ten transactions thus determined to be comparable, the prices paid ranged from a discount
of .9% to a premium of 196.2%. Humes concluded that the average
premium of 40% should be applied in valuing the 31% block of
Peoples' stock.
[2] After evaluating the two experts' approaches, I conclude
that Humes' valuation of the Peoples stock is sounder and should
be accepted. First, Miller offered little if any explanation for his
premise that a 31% block of stock in an otherwise widely held public
company constitutes a minority interest as opposed to a controlling
interest. This Court and others have recognized that substantial
minority interests ranging from 20% to 40% often provide the holder
with working control. See, e.q., Essex Universal Corp. v. Yates, 305
F.2d 572, 579 (2nd Cir. 1962)(28.3% holder "almost certain to have
share control as a practical matter"); Gottesman v. General Motors
Corporation, 279 F. Supp. 361, 368 (S.D.N.Y. 1967)(23% ownership
constitutes control where balance is widely held); Moran v. Household
International, Inc., Del. Ch., 490 A.2d 1059 (1985)(20% ownership
recognized as threshold for measuring control); Cheff v. Mathes, Del.
Supr., 199 A.2d 548, 555 (1964)(recognizing, in reference to buy
back of just under 20% of company's stock that a substantial block
of stock will normally command a control premium).
Moreover, the "comparables" relied upon by Humes more
closely approximate a private placement of the Peoples stock than
do those used by Miller. For example, eight of the eleven Miller
comparables involved sales of less than 10% of the company's stock.
In addition, the majority of the transactions reviewed by Miller,
including the only two where more than 20% of the company's stock
was sold, involved purchases by groups of investors rather than a
single individual or entity.
Humes' comparables are by no means perfect. However, I find
that they more closely approximate a hypothetical sale of Peoples.
Enterprises points out that six of the ten comparables relied upon
by Humes involved company buy backs from substantial stockholders.
Such repurchases, they argue, often involve payment of significant
premiums to eliminate dissident stockholders. See, e.g., Kors v. Carey,
Del. Ch., 158 A.2d 137 (1960). However, this observation does not
diminish the reliability of the transactions analyzed by Humes. To
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the extent that this Court has sanctioned the payment of a premium
over market for the repurchase of a dissident's holdings, its decisions
have been based, in part, on the same premise used by Humes a substantial minority block generally commands a control premium.
See, e.g., Cheff v. Mathes, supra.
Enterprises also takes issue with the fact that the market prices
for Humes' comparable transactions were based upon the closing or
bid price 30 days prior to the announcement of the transaction.
Although Humes conceded that the market price date selected may
not accurately reflect the unaffected market value of the company's
stock, he explained that the error, if any, results in more conservative
calculations of the premium. This is so because, in his experience,
rumors about a possible business combination will drive the market
price up rather than down.
Finally, Enterprises objects to the fact that Humes did not
eliminate from his list of comparables the one "aberrational" transaction where the premium was 196.2%. There are two responses to
this criticism. First, Humes also did not eliminate the low end of
the spectrum - a transaction in which the purchaser paid a .9%
discount. More importantly, however, Humes did not arrive at the
conclusion that a 40% premium would be appropriate by straight
mathematical computation. The comparables merely provided a
framework against which Humes applied his judgment and expertise
in deciding an appropriate premium.
In deciding to accept Humes valuation of the Peoples stock, I
have not considered the 1984 sale to Imasco. Even petitioners do
not contend that the Imasco transaction was a fact known or susceptible of proof on the merger date. See, Weinberger v. UOP, Inc.,
Del. Supr., 457 A.2d 701, 713 (1983). The fact that the price paid
by Imasco represented a premium over the then current market price
does not validate Humes' valuation approach any more than a below
market sale at that time would have validated Miller's. I say that
because any one of a number of factors could have influenced Enterprises to sell its Peoples' holdings at a given point in time at a
price not necessarily reflective of the fair value of that stock. For
example, the immediate availability of an extremely attractive investment opportunity might justify a sale at less than fair value.
Accordingly, I conclude that the sale to Imasco is not relevant to
the determination of the fair value of Peoples stock on the merger
date.
In valuing the DLJ preferred stock, both experts concluded that
its freely traded value was $90 per share. They differed, however,
as to the appropriate discount that should be applied for lack of
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marketability. Humes opined that a public offering could be undertaken successfully and applied a 6% discount to account for the
costs of underwriting such an offering as well as various fees that
would be incurred in preparing the stock for sale. Miller concluded
that the DLJ preferred would be sold in a private placement. He
referred to the same list of comparables prepared for his analysis of
the Peoples stock and, taking into account the fact that the DLJ
stock is a convertible preferred, concluded that a discount of 15%
for lack of marketability should be applied.
Neither of the experts' conclusions on the appropriate discounts
were explored in great depth at trial and, on their face, both analyses
appear reasonable. On balance, I find that Humes' conclusion is
based upon more concrete figures and, therefore, should be accepted.
Humes arrived at the 6% discount by determining that the average
discount for the sale of a preferred issue in 1982 was 2.9%. He then
added $500,000 (or approximately 3%) to cover the cost of preparing
the offering. Humes testified that he was familiar with public offerings
for stock similar to DLJ preferred and there is no reason to believe
that he, or Mellon Bank, would have any difficulty in ,alculating
the costs of a proposed public offering with a fair degree of accuracy.
Miller, on the other hand, testified only that he applied a lower
discount to the DLJ preferred than he did to the Peoples stock in
recognition of the hybrid nature of the convertible preferred. While
I do not question Miller's qualifications as an expert or the bona
fides of his conclusion, there simply was insufficient evidence as to
the basis for his choice of a discount to evaluate that determination.
Both experts valued ACLI debentures by using a comparative
bond analysis. Humes selected 23 publicly traded subordinated debenture issues rated from BBB + to BB- as his comparables. He
based that decision on the fact that, as of the valuation date, the
ACLI subordinated debentures were guaranteed by DLJ and DLJ
common stock was ranked B. However, at trial, Humes acknowledged
that the value rating of a common stock does not necessarily correspond to the value rating of a bond. Moreover, the average fixed
charge coverage for the comparables selected was significantly higher
than that of the ACLI subordinated debentures. Humes nonetheless
concluded that he had selected the appropriate bond rating group
since the ACLI coverage was within the comparable groups' range.
He then added 1.5% to the average yield of the comparables to
compensate for the lack of marketability of the ACLI debentures
and determined the present value of the interest differential between
the yield on the debentures and the yield as adjusted for lack of
marketability (15% vs. 17.77%). That amount was deducted from
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the face amount of the debentures along with an allowance of 50%
of the total market value of an escrow fund established pursuant to
the DLJ/ACLI merger in 1981.
Miller started with an earlier study performed by SRC to determine the fair market value of the debentures in late 1981 for the
estate of Andrew Israel. In that earlier report, SRC concluded that
the ACLI subordinated debentures would equate to a Standard &
Poors' rating of no more than B-. Accordingly, the comparables
relied upon by SRC were CCC and B- rated bonds which had an
average yield of 20.4% and 19.76% respectively. Miller testified that
his firm used these bond ratings largely because of the coverage of
fixed charges and the fact that the brokerage business in general
and ACLI and DLJ in particular had histories of volatility. After
examining the operations and financial condition of ACLI and, to
a lesser extent, the financial condition of DLJ and the ACLI subsidiary then guaranteeing the subordinated debentures, SRC concluded that the fair market value of the subordinated debentures at
that time was 70% of their face value.
Miller updated the earlier SRC report for purposes of determining fair market value of the debentures on the merger date.
Adjustments were necessary to reflect that (i) yields on bonds of
similar quality and maturity had increased by approximately 1%
and (ii) DLJ had replaced the ACLI subsidiary as guarantor of the
debentures. The SRC Report, without any explanation, states that
the firm viewed the net effect on value of these two offsetting factors
to be insignificant. Miller provided no elaboration on this point at
trial. He concluded that the fair market value of the debentures on
the valuation date was 71.3% of their face value before making the
same deduction for the escrow fund as was made by Humes.
As with the DLJ analysis, I find both experts' conclusions to
be plausible. Humes' choice of comparable bond ratings is somewhat
questionable given the discrepancy in the average fixed charge coverage, but is bolstered by the fact that the ACLI debentures are
guaranteed by DLJ. The weakness in Miller's approach is his failure
to explain the basis for his conclusion that the increase in bond yields
since SRC's earlier valuation balanced the enhanced value of the
debentures following the substitution of DLJ as the guarantor. This
omission takes on added significance given SRC's opinion in its
earlier valuation study that:
[wihile the value of a debenture must be judged principally
in terms of earning power, we are of the opinion that in
this instance a prospective purchaser of these debentures at
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the valuation dates would have given considerable weight
to the financial status of the merged company and of the
Guarantor and DI.J. "Determination of the Fair Market
Value at November 18, 1981 and December 10, 1981 of the
15% subordinated debentures of ACLI International, Incorporated" at 24-25.
Again, because of Miller's failure to explain the basis for his opinion,
I find that Humes' analysis and conclusion is the better reasoned
and supported of the two and should be accepted. Using Humes'
determinations of fair market value for the three Enterprises assets
and taking into account Enterprises' current assets and liabilities
results in the following adjusted net asset value on the merger date:
1,247,030 common shares of Peoples
165,079 DLJ preferred shares
(less deferred taxes)
$14,552,085 principal amount ACLI
debentures, net
Total Market Value of Investments
Current Assets
Total Assets
Total Liabilities
Adjusted Net Asset Value
Per Share

$32,079,847
10,167,129
11,305,773
$53,552,749
3,249,413
$56,802,162
(7,280,862)
$49,521,300
$127.03
(rounded to $127)

From this adjusted net asset value of $127 per share, the next step
is to determine the fair value of the shares of Enterprises entitled
to an appraisal.
Petitioners contend, as did Humes in the Mellon Report, that
the $127 per share adjusted net asset value is the fair value exclusive
of any element of value arising from the accomplishment or expectation of the merger. Enterprises, on the other hand, argues that
two additional discounts are necessary to arrive at fair value. First,
an investment company or minority interest discount must be applied
to determine the freely traded value per share. Second, because there
was no market for Enterprises' stock, the freely traded value must
be discounted for lack of marketability.
Enterprises argues that the minority interest discount must be
applied because fair value under § 262 is the petitioners' interest in
a going concern. Bell v. Kirby Lumber Corp., Del. Supr., 413 A.2d
137 (1980); Tri-Continental Corp. v. Battye, Del. Supr., 74 A.2d 71
(1950). Net asset value is, in essence, a liquidating value. As such,
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it does not necessarily reflect petitioners' interest in Enterpises as a
going concern. Id. at 74.
Petitioners attempt to distinguish the holdings in Tri-Continental
and Bell primarily by relying upon the new approach to appraisal
articulated by the Delaware Supreme Court in Weinberger v. UOP,
Inc., Del. Supr., 457 A.2d 701 (1983). There the Court found that
the traditional approach to appraisal valuations - assigning a weight
to asset, market and earnings value and then totaling each component
(the "Delaware block" method) - is "clearly outmoded." Id. at
712. The trial court was instructed to consider "proof of value by
any techniques or methods which are generally acceptable in the
financial community and otherwise admissible in court excluding
only those speculative elements of value which may arise from the
accomplishment or expectation of the merger." Id. at 713. Petitioners
argue that the modern approach to valuation adopted in Weinberger
frees this Court from the mechanistic restrictions of earlier precedent
and allows acceptance of adjusted net asset value as the fair value
of Enterprises where, as here, such an approach is a generally
accepted method of valuation for business interests in an investment
company.
Enterprises does not dispute that an asset value approach is
appropriate for this type of company. Its expert also focused on asset
values. Thus, the issue is not really one of valuation methodology.
Instead, it is a question of whether adjusted net asset value reflects
the value of Enterprises as a going concern. To the extent that Weinberger
touched upon this issue, it reaffirmed the holding in Tri-Continental
that fair value in an appraisal is the dissenting stockholders' "proportionate interest in a going concern." Weinberger v. UOP, Inc., 457
A.2d at 713 [quoting Tri-Continental Corp. v. Battye, Del. Supr., 74
A.2d 71, 72 (1950).
Humes testified that adjusted net asset value is, in fact, the
going concern value of an investment company. However, on crossexamination, Humes offered little to distinguish adjusted net asset
value from a liquidating value. He noted that a liquidating value
might be somewhat reduced to account for closing down costs and
suggested that he might be somewhat less conservative in valuing
Peoples stock for purposes of liquidation. I am not persuaded by
these distinctions. Humes' adjusted net asset value was carefully
calculated to determine the amount Enterprises would receive upon
the sale of all of its assets. A minority stockholder is not in a position
to compel the sale of all of the assets of the company whose stock
he holds. As a result, I find that a discount from the adjusted net
asset value is necessary to arrive at a going concern value.

1986]

UNREPORTED CASES

In determining the appropriate discount rate, both experts again
relied upon comparables and, again, were criticized by the opposing
party for their choice of comparables. Humes focused on publicly
traded dosed end investment companies where no more than 5%
of their portfolios were made up of restricted securities. The discounts
for that group ranged from 2.5% (or a premium of 2.5%) to 45.8%.
Humes concluded that a 9% discount, or the average discount for
those comparables, should be applied to Enterprises.
Humes acknowledged that approximately 90% of Enterprises'
assets are, in fact, restricted securities and that the average discount
rate applied to companies holding restricted securities in excess of
51% of their portfolio was approximately 221%. Humes explained that
he did not consider this second group of companies to be comparable
because, in valuing the assets of Enterprises, he had already made
adjustments for the restricted nature of the securities in issue. In
other words, from his perspective, Enterprises' assets had already
been "marked to market" and should be considered unrestricted
securities for purposes of determining a minority interest discount.
He conceded, however, that investment companies holding restricted
securities do their own discounting in reporting the value of their
assets. Thus, it would appear that Enterprises more appropriately
fits within the group of companies holding restricted securities in
excess of 5% of their portfolio.
Miller selected as comparables seven publicly traded closed end
investment companies holding restricted securities in their portfolios.
He then ranked the comparables first on the basis of the percentage
of restricted securities in their portfolios and then based upon the
degree of concentration of the companies' holdings. Miller noted that
the two companies at the upper end of both lists, and thus most
comparable to Enterprises, traded at discounts of 28.3% and 26.3%
respectively. Considering the fact that Enterprises had a larger percentage of restricted securities and a higher degree of concentration
of assets than either of those companies, Miller concluded that a
30% discount would be appropriate for Enterprises.
I find that Miller's analysis more accurately accounts for Enterprises' holdings than does Humes'. The relatively low discount
arrived at by Humes was based upon a comparison with companies
holding minimal amounts of restricted securities whereas almost all
of Enterprises' assets are restricted. In addition, Humes' use of an
average discount suggests that Enterprises' portfolio constitutes a
common range of investments. Miller's chart of comparable companies' three largest holdings as a percentage of total assets indicates
otherwise. The company with the highest percentage has 70.4% of

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. I1I

its portfolio invested in its three largest holdings whereas Enterprises
has over 90%. Thus, it appears reasonable to apply a percentage
slightly higher than the largest discount from net asset value to
account for the fact that Enterprises is at the upper end of the
spectrum both in terms of its concentration of holdings and its high
percentage of restricted securities. Accordingly, I conclude that a
30% discount from adjusted net asset value should be applied.
Enterprises argues that a second discount must also be applied
to the adjusted net asset value to account for the lack of marketability
of petitioners' Enterprises stock. As noted earlier, there was no public
market for Enterprises' minority shares in part because they were
not registered under the federal securities laws and in part because
of the transfer restrictions in the New York Stock Exchange agreement. Although there is some dispute as to whether Mr. Fischel,
the person from whom most of petitioners' shares were inherited,
had signed the New York Stock Exchange agreement, petitioners do
not dispute that there is no market for their stock. Indeed, there
was evidence that certain Class B stockholders would have sold their
holdings at any time for $40 per share but that, within the past two
years, there have been no buyers at that price.
Enterprises relies on the decisions in Bell v. Kirby Lumber Corp.,
supra and Felder v. Anderson, Clayton & Co., Del. Ch., 159 A.2d 278
(1960) as supporting the use of a lack of marketability discount.
However, in Bell, the reference to such a discount was made in the
context of the investment bankers' determination of a reconstructed
market value. There is nothing in Bell to suggest that a lack of
marketability discount should be applied in determining fair value.
In fact, the use of such a discount was expressly disapproved in the
context of determining earnings value. Bell v. Kirby, 413 A.2d at
147. Similarly, in Felder, the lack of marketability discount was applied
in determining earnings value which was but one of the elements
considered in arriving at fair value.
[3,4] In urging the application of a lack of marketability discount,
Enterpises appears to be arguing that petitioners are entitled only
to the market value of their shares. However, it was established
more than fifty years ago that market value cannot be used as the
sole measure of value in an appraisal, Chicago Corporation v. Munds,
Del. Ch., 172 A.45 2 (1934), and in cases where there was no free
and active market for the stock in question, market value has been
eliminated totally as an element of appraised value. See, e.q., Francis
L duPont & Co. v. Universal Studios, Inc., Del. Ch., 312 A.2d 344
(1973), aff'd. 334 A.2d 216 (1975); Sporborg v. City Specialy Stores,
Del. Ch., 123 A.2d 121 (1956). More recent decisions concerning
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appraised value in no way disturb this settled law. See Weinberger v.
UOP, Inc., supra. Accordingly, I find that no additional discount is
appropriate and conclude that the fair value of petitioners' shares
on July 22, 1983 was $88.92 per share.
On the question of interest, Enterprises argues that the Court
should exercise its discretion and decline to award interest under the
circumstances of this "unique" case. The factors it cites in support
of its position are (i) that the $40.00 per share merger consideration
exceeds fair value and (ii) petitioners have acted inequitably in
claiming a $40.00 per share as the value of their stock for estate tax
purposes and then seeking a higher value in this proceeding. These
contentions are easily refuted. First, the fair value of petitioners'
stock exceeds $40.00 per share. Second, there is no evidence that
petitioners acted in bad faith either in proceedings involving the
Internal Revenue Service or in this appraisal action. See Tannetics,
Inc. v. Aj Industries, Inc., Del. Ch., C.A. No. 5306, Marvel, C.
(December 16, 1980). Enterprises has not established that the standards for determining value for estate tax purposes are identical to
those used in determining fair value under §262 and it appears that,
in the estate proceedings, petitioners did not have all of the same
evidence available to them as was subsequently obtained in connection
with this proceeding.
Enterprises argues, that if interest is awarded, the rate of interest
should be in the range of 9% to 11.7%, that being the range of
yields during the period from July, 1982 through October, 1984 on
three month, six month, and one year treasury bills and money
market funds. Miller testified that these choices of investments would
be the ones selected by a prudent investor. See, Universal Studies, Inc.
v. Francis L duPont & Co., Del. Supr., 334 A.2d 216, 222 (1975)
(awarding interest using the prudent investor approach by averaging
the yield on short, medium and long-term United States treasury
bills, savings deposits in commercial and mutual savings banks,
Moody's Aaa corporate bond average and the Dow Jones industrial
average); Gibbons v. Schenley Industries, Inc., Del. Oh., 339 A.2d 460,
474-75 (1975) (same); Lebman v. National Union Electric Corporation,
Del. Ch., 414 A.2d 824 (1980) (same).
Petitioners suggest a 16% interest rate based on Humes' testimony that in July, 1982 medium term (ten year) A rated industrial
bonds were yielding 15.95% and AA rated industrial bonds were
yielding 16.90%. He explained that he did not consider the yield
on treasury bills because he did not feel that Enterprises stockholders
would invest their funds in so conservative a manner. Rather, the
risk in investing in A rated industrial bonds was comparable to the
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risk in investing in Enterprises and, therefore, he concluded that the
16% interest rate was fair. In their brief, petitioners state that a
16% interest rate represents a compromise between the 9%

rate

suggested by Miller and the prime rate that Enterprises paid on
short term borrowings. However, nowhere is the prime rate identified
and Humes testified that the prime rate is not "as applicable" because
it is very short term and vacillated so much during the relevant time
frame.
Given Humes' testimony, I cannot accept the 16% rate as a
"compromise" figure and I consider it relevant only as an alternative
to the prudent investor approach for the reasons given by Humes
which are summarized above. I do not find those reasons to provide
sufficient justification to depart from the well recognized prudent
investor standard under the facts of this case. Accordingly, interest
will be awarded at the rate of 10.35%, the mid point of the range
of yields under the prudent investor approach.
[5] Finally, I find no basis for deviating from the general rule
that costs are ordinarily assessed against the corporation. See, Swanton
v. State Guarantee Corporation, Del. Ch., 215 A.2d 242, 247 (1965);
Tri-Continental Corporation v. Battye, 74 A.2d at 77; Kaye v. Pantone,

Inc., Del. Ch., 395 A.2d 369, 373-374 (1978). As to petitioners'
request that its expert's fees be charged against the corporation, I
defer decision pending submission of appropriate documents indicating the amount of such fees and further argument by the parties
as to the appropriateness of such an award.
I request that counsel for petitioners submit a form of order on
notice in accordance with this decision.

ROSEN v. NAVARRE
No. 7098
Court of Chancery of the State of Delaware, New Castle

October 29, 1985
Plaintiff Rosen brought this stockholder derivative action pursuant to Court of Chancery Rule 23.1. After the filing of this suit,
the defendant corporation, Coca-Cola Bottling Co. of Miami, Inc.,
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was merged with a subsidiary of Florida Bottling Company at which
time plaintiff's stock in the defendant corporation was cashed out.
Subsequently, defendants filed a motion to dismiss pursuant to Court
of Chancery Rule 12(b)(6), asserting that due to the cash out of
plaintiff's stock, plaintiff no longer had standing to contest the suit.
Plaintiff filed a motion to amend his complaint so as to state a class
action pursuant to Court of Chancery Rule 23.
The court of chancery, per Vice-Chancellor Hartnett, held that
Del. Code Ann. tit. 8, §§ 259, 261, and 327, when read individually
and collectively, require that a plaintiff must remain a stockholder
throughout the term of his suit or loose standing to maintain the
suit if he does not unless the merger was a device designed to
fraudulently deprive him of his claim or where the merger merely
effects a reorganization. Therefore, because plaintiff alleged neither
of these exceptions, the court granted defendant's motion to dismiss.
Likewise, because plaintiff's claim was derivative rather than individual in nature, plaintiffs motion to amend the complaint was
denied.
1.

Corporations

C-

207

In order to maintain a stockholder derivative suit, not only must
the plaintiff be a stockholder of the corporation at the time of the
wrong and at the time of commencement of the suit, but he must
also remain a stockholder throughout the litigation.
2.

Corporations

C= 207

Sections 259, 261, and 327 of Delaware Code Annotated, title
8, when read individually and collectively, mean that a plaintiff who
ceases to be a stockholder loses his standing to maintain his stockholder's derivative suit.
3.

Corporations

Cz= 207

Two exceptions to the general rule that when a stockholder
ceases to own stock in a corporation he loses his right to bring or
maintain a stockholder derivative suit are: (1) where the merger
which caused termination of ownership was a device to fraudulently
deprive the plaintiff of his claim, and (2) where the merger effects
a reorganization but does not alter plaintiff's ownership or interest
in the corporation.
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211(1)

Whether a claim is derivative or individual in nature is to be

determined by the content of the allegations set forth in the complaint
and not by the format adopted by the plaintiff.
5.

Corporations

0

202

In order to properly state an individual action, the complaint,
as is or amended, must allege either a distinct injury to the plaintiff
which is not also borne by the other stockholders, or an injury to
a contractual right held by the plaintiff as a shareholder.
6.

Corporations

0

202

Where the injury alleged falls equally upon all stockholders, the
only redress is a derivative suit.
Joseph A. Rosenthal, Esquire, and KevinGross, Esquire, of Morris
& Rosenthal, Wilmington, Delaware, for plaintiff.
Steven J. Rothschild, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

This action was commenced as a stockholder derivative suit by
plaintiff, Murray J. Rosen, pursuant to Court of Chancery Rule
23.1. Named as defendants were the Coca-Cola Bottling Co. of
Miami, Inc. (the "Company"), the Company's Board of Directors,
and several corporations that do business or are associated with the
Company, or its individual directors. After the filing of the Complaint, the Company was merged with a subsidiary of Florida Bottling
Company ("FBC"). As a result of the merger, plaintiff's stock was
cashed out for $102 per share. Thereafter defendants filed a Motion
To Dismiss this action pursuant to Court of Chancery Rule 12(b)(6)
on the ground that plaintiff no longer had standing to continue a
stockholder's derivative action on behalf of the Company because
he was no longer a stockholder. Plaintiff opposes the Motion To
Dismiss and also seeks leave to amend his Complaint to state a class
action pursuant to Court of Chancery Rule 23. The Motion To
Amend must be denied and the Motion To Dismiss for lack of
standing must be granted.
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I
Plaintiff had acquired his shares of stock prior to the alleged
wrongs and still held the shares at the time of the merger. Plaintiff's
amended complaint, filed before the merger, stated a claim for waste.
It also, in a summary and conclusory fashion, claimed that the
individual defendants "entered into a scheme and conspiracy with
the purpose of profiting each other at the expense of the Company."
It also alleged that the defendants were part of a complicated network
of interlocking corporations and directors and that defendant Carl
A. Navarre, through his various stock holdings and positions on the
Board of Directors of the defendant corporations, stood at the center
of this network. Although not alleged in the Complaint and the
Amended Complaint, plaintiff now seeks to assert in his proposed
Second Amended Complaint that the acts of mismanagement and
self-dealing by the defendants decreased the value of the Company
and that the decreased value translated into a lower merger price
to the injury of a class consisting of all those who owned shares of
stock in the Company at the time of the merger.
II
In response to defendants' Motion To Dismiss this suit for lack
of standing, plaintiff first asserts that according to Delaware law he
has the right to pursue this action even after the termination of his
stockholder status. He makes precisely the same argument made and
rejected in Lewis v. Anderson, Del. Ch., 453 A.2d 474 (1982), affirmed,
Del. Supr., 477 A.2d 1040 (1984).
[1,2] In order to maintain a stockholder derivative suit on
behalf of a corporation, not only must the plaintiff be a stockholder
of the corporation at the time of the alleged wrong and at the time
of the commencement of the suit, but he must also remain a stockholder throughout the litigation. Lewis v. Anderson, supra, 477 A.2d
at 1046, citing, Schreiber v. Carney, Del. Ch., 447 A.2d 17 (1982);
Harff v. Kerkorian, Del. Ch. 324 A.2d 215 (1974); Heir v. Tenneco,
D. Del., 319 F. Supp. 884 (1970). In reaching its decision that a
plaintiff must remain a stockholder throughout the litigation, the
Delaware Supreme Court in Lewis v. Anderson, supra, recently held
that 8 Del. C. 5§ 259, 261 and 327 read individually and collectively
mean that a plaintiff who ceases to be a stockholder loses his standing
to maintain his stockholder's derivative suit. Lewis v. Anderson, supra,
477 A.2d at 1049.
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[3] There are two exceptions to the general rule that when a
stockholder ceases to own stock in a corporation he loses his right
to bring or maintain a stockholder derivative suit. The first exception
is where the merger which caused the plaintiff to lose the ownership
of his shares was a device to fraudulently deprive him of his derivative
claim. The second exception is where the merger does not alter the
plaintiffs ownership or interest in the corporation but merely effects
a reorganization. Lewis v. Anderson, supra, 477 A.2d at 1046, n.10.
Plaintiff here, however, alleges neither of these exceptions.
III
[4,5] Perhaps realizing the weakness of his argument that he
could maintain this suit as a stockholder derivative suit after the
merger, plaintiff alternatively seeks leave to amend his Complaint
for the second time so as to convert it into a class action. In order
for plaintiff to maintain a class action as opposed to a derivative
action, he must demonstrate a basis for an individual claim. A
stockholder derivative action can be brought to redress injuries to a

corporation, but a class action is brought to remedy individual
wrongs. Lewis v. Chiles, 9th Cir., 719 F.2d 1044 (1983). Whether a
claim is derivative or individual is determined from the allegations
in the complaint itself and not from the format adopted by plaintiff.
Moran v. Household International,Inc., Del. Ch., 490 A.2d 1059 (1985),
appeal pending, Del. Supr., No. 37, 1985; Elster v. American Airlines,

Del. Ch., 100 A.2d 219 (1983). In order therefore to properly state
an individual action, the complaint (or, as here, the Amended Complaint) must allege either a distinct injury to plaintiff which is not
also borne by the other stockholders, or an injury to a contractural
right held by the plaintiff as a shareholder. Moran v. Household International, Inc., supra, 490 A.2d at 1070; Bokat v. Getty Oil Company,

Del. Supr., 262 A.2d 246 (1970).
[6] The proposed Amended Complaint states a claim which is
clearly derivative. Plaintiff claims that the defendants' mismanagement diminished the Company's value and in turn reduced the
merger price received by him and other shareholders. This is the
type of injury which "falls equally upon all stockholders" and, as
such, may only be redressed in a derivative suit. Bokat v. Getty, supra,
at 249. While plaintiff purports to seek recovery on behalf of all
stockholders, any decrease in the Company's value would be a wrong
to the corporation itself and only incidentally a wrong to a stockholder. To permit plaintiff to assert his derivative claim as a class
action would be to prefer form over substance in a manner incon-
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sistent with the Delaware Supreme Court's holding in Lewis v. Anderson, supra. Because plaintiff's claim is clearly derivative and the
allegations are legally insufficient to support a class action I must
deny the Motion to Amend the Complaint. See, Denckla v. Independence
Foundation, Del. Supr., 193 A.2d 538 (1963); and Itek Corp. v. Chicago
Aerial Industries, Inc., Del. Supr., 257 A.2d 232 (1969).
IV
I also find that the belated allegations of the plaintiff, as set
forth in his proposed Second Amended Complaint, that the individual
defendants' mismanagement caused a decrease in the value of the
company which resulted in a lower merger price to be received by
him is merely conclusionary. The proposed amended complaint does
not contain any allegations of facts which, if true, would support
such a claim. Cohen v. Mayor of Wilmington, Del. Ch., 99 A.2d 393
(1953); 'Weinberger v. UOP, Inc., Del. Ch., 409 A.2d 1262 (1979).
V
In conclusion, I deny plaintiff's Motion For Leave to Amend
his Complaint; and grant defendants' Motion To Dismiss plaintiff's
claim for lack of standing. IT IS SO ORDERED.

ROSEN v. SMITH
No. 7863
Court of Chancery of the State of Delaware, New Castle
September 18, 1985
An intervenor, Ellen Rudd, seeks $150,000 in attorneys' fees
and $2,000 expenses for her role in arranging a modified settlement
of a stockholder derivative and class action suit. The court of chancery, per Vice-Chancellor Hartnett, held that even though no fund
was created by the litigation, reasonable attorneys' fees would be
awarded. In determining reasonableness, the court considered the
time and effort expended by the intervenor's attorneys in comparison
to plaintiff's counsel, as well as the speculative benefit to the cor-
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poration. Balanced against this was the speed with which the intervenor's attorneys mounted the settlement objections. The court
determined $100,000 in fees and $2,000 expenses to be reasonable.
1.

Attorney and Client

C

155

In a stockholder derivative suit, reasonable attorneys' fees may
be granted to successful litigants where there is a specific and substantial benefit to the corporation even if this benefit is non-pecuniary
and no fund is created by the litigation.
2.

Attorney and Client

C--

155

In determining reasonable attorneys' fees, the court weighed
and considered the following factors: (1) time and effort expended
by intervenor's counsel as compared to plaintiff's counsel, (2) the
likelihood of any real financial benefit to the stockholders as a result
of the modified settlement, and (3) limitations upon attorneys' time
imposed by the client or the circumstances.
Victor F. Battaglia, Esquire, and Pamela S. Tikellis, Esquire, of
Biggs and Battaglia, Wilmington, Delaware; and Of Counsel: Irving
Bizar, Esquire, of Bizar, D'Alessandro & Shustak, for plaintiff.
A. Gilchrist Sparks III, Esquire, and Kenneth J. Nachbar, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
individual defendants.
Rodman Ward, Jr., Esquire, Stephen P. Lamb, Esquire, and Edward
P. Welch, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for defendant General Cinema Corporation.
William Prickett, Jr., Esquire, and Vernon R. Proctor, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware;
and Of Counsel: Ernest T. Kaufmann, Esquire, of California, for
objector Ellen Rudd.
HARTNETT,

Vice-Chancellor

An intervenor in this settled stockholder derivative and class
action suit seeks attorney fees for her role in contributing to the
settlement. This suit was brought by Murray J. Rosen, the plaintiff,
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on behalf of all the public stockholders of General Cinema Corporation ("Cinema"), and it challenged Cinema's proposal to create
a new class of stock. After the suit was filed, the challenged proposal
was approved by the holders of a majority of the common stock of
Cinema. The plaintiff, faced with this vote of shareholder approval,
negotiated a settlement of the suit which was submitted to the Court
for approval pursuant to Chancery Rules 23 and 23.1. The settlement, however, was objected to by Ellen Rudd--another Cinema
shareholder. In order to meet her objections, a modified settlement
was reached which I finally approved. Pursuant to the settlement,
and without objection, plaintiff received an attorneys' fee award of
$90,000 plus $1,273.50 for disbursements. Ms. Rudd then made an
application for attorneys' fees of $150,000 plus $2,000 in expenses.
Judgment was reserved as to her fee request. I find that Ms. Rudd
is entitled to attorneys' fees and costs--but not in the amount sought.
I
At the time suit was filed, Cinema had approximately 24.4
million shares of common stock outstanding and the event which led
to this lawsuit was a proposed restructuring of its' stock. The holders of
the common shares of stock were to be given the opportunity, for a
limited time, to exchange their shares for shares of a proposed new
Class B stock-on a one-for-one basis. The Class B stock was to be
entitled to one vote per share until a triggering event occurred. Upon
that happening, each Class B share would be entitled to ten votes.
As originally proposed, the triggering events were to occur when more
than 15% of Cinema's common stock became held by shareholders
other than the holders of Class B stock, or when anyone not on the
Board of Directors sought to nominate a director. The Class B stock,
however, was not to be publicly traded but was only to be traded within
a family, family trust, etc. It would also have received a slightly lower
quarterly dividend and would be reconvertible into normal common
stock on a one-for-one basis. Needless to say this proposal was likely
to be objectionable to many stockholders.
The members of the family of defendant Richard A. Smith, the
founder of Cinema, own the largest block of stock and allegedly
control the corporation. The alleged purpose of the restructuring was
to enable additional shares of stock to be issued in order to raise
capital but at the same time permit the Smith family to continue to
exercise its control over the corporation. Under the plan, defendants
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Richard A. Smith and his sister Nancy L. Marks, could convert
their 29% stock ownership into Class B stock. If only a few other
common stockholders also elected to take Class B stock, then Mr.
Smith and Mrs. Marks would be in a position to effectively ensure
their continued control of Cinema without fear of unfriendly takeovers
or proxy solicitations. And few common share owners were likely to

exchange their shares for the new Class B stock because of the lower
dividends and the inability to trade the Class B stock.
The original settlement agreement between the original parties
to the suit provided for submission to the shareholders of new Bylaws to ensure the independence of the Board of Directors and the
audit, nominating, and stock option and compensation committees
of the Board. Ms. Rudd objected to this settlement because she
perceived that it did not address the substantive wrongs arising from
the creation of the new Class B stock with its unusual provisions,
and she perceived that the new By-laws were restrictive of shareholders' rights.
Under the modified settlement, negotiated by the attorneys for
Ms. Rudd, charter and by-law amendments will be submitted to the
shareholders at the time of the next annual meeting which will provide
that the triggering event shall be a 20% block ownership of common
stock instead of a 15% block ownership and that shares owned by
management or Class B shareholders will not be counted in deter-

mining whether the 20% block ownership has been reached. Also,
the other originally proposed triggering event-the nomination of a
candidate for the Board of Directors--will be eliminated and the
original settlement's provisions for the assurance of independence
will be modified and strengthened.
II
In the most common types of stockholder derivative and class
action litigation, attorneys' fees and disbursements are granted to
successful plaintiffs from a fund created by the litigation. Gottlieb v.
Heyden Chemical Corp., Del. Supr., 105 A.2d 461 (1954); Allied Artists
Pictures Corp. v. Baron, Del. Supr., 413 A.2d 876 (1980). It is the
result accomplished for the benefit of the stockholders which is the
common yardstick by which plaintiff's counsel are compensated. The
courts of Delaware, significantly, do not follow the loadstar or "Lindy"
approach of the federal courts. Sugarland Industries, Inc. v. Thomas,
Del. Supr., 420 A.2d 142 (1980). Typically, in Delaware, the at-
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torneys in a successful stockholder derivative or class action suit
receive a percentage of the fund created by the lawsuit.
[1] Pecuniary benefit to the corporation is not a necessary
prerequisite to an award of attorneys' fees, however, and recovery
may be had even if no fund is created if there is a specific and
substantial benefit to the corporation. Allied Artists, supra, and Chrysler
Corp. v. Dann, Del. Supr., 223 A.2d 384 (1966).
The fee award must, however, be reasonable. Richman v. DeVal
Aerodynamics, Del. Ch., 185 A.2d 884 (1962). Obviously it is much
more difficult to ascertain the reasonableness of an award of attorney
fees where no fund has been created and where the value of the
benefit is unclear. Factors to be considered in determining the reasonableness of a fee award are to be found in Delaware Code of
Professional Responsibility, DR 2-106(B). General Motors Corp. v. Cox,
Del. Supr., 304 A.2d 55 (1973). DR 2-106(B) lists eight non-exclusive
factors to be given consideration when relevant in determining the
reasonableness of a fee:
1) The time and labor required, the novelty and difficulty
of the questions involved and the skill requisite to perform
the legal service properly.
2) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other
employment by the lawyer.
3) The fee customarily charged in the locality for similar
legal services.
4) The amount involved and the results obtained.
5) The time limitations imposed by the client or by the
circumstances.
6) The nature and length of the professional relationship
with the client.
7) The experience, reputation and ability of the lawyer or
lawyers performing the services.
8) Whether the fee is fixed or contingent.
III
At least one letter was received from stockholders of Cinema
questioning the size of the fee award requested by Ms. Rudd's
attorneys, especially when it is compared with the attorney's fee
requested and awarded to the original plaintiff. Doubt was expressed
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about the amount of time and effort expended by Ms. Rudd's
attorneys in objecting to, and obtaining the modification of, the
settlement.
The difficulty in ascertaining the reasonableness of the attorney
fees requested in the present situation is that the benefits in both of
the settlements are nebulous. While it is clear that the second or
revised settlement obtained by the attorneys retained by Ms. Rudd
is more favorable to the stockholders of Cinema, it is also clear that
there is little likelihood that any real financial benefit from the
settlement will ever inure for the benefit of the stockholders of
Cinema.
Time and hourly rates are of little significance where the award
is based on a fund created by the litigation but where there is no
monetary recovery or fund created, factors other than the monetary

value of the results obtained become critical. Even if no fund is
created, time and hourly rates are, however, not the only factors to

be given consideration in determining reasonableness of a request
for attorneys' fees and time and effort are not even the most significant
elements, although they are major elements. DR 102(B). All the
other factors must also be given consideration. See Lewis v. Great
Western United Corp., Del. Ch., Civil Action No. 5397, Brown, V.C.
(March 28, 1978), reprinted in 4

DEL.

J.

CORP.

L. 248 (1978).

Ms. Rudd's attorneys offered no indication that they used any
factor set forth in DR 2-106(B) in determining the fees requested.
They did point out that they engaged in adversarial negotiations
with the defendants as to the fee. The defendants, in turn, indicated
that the amount of the fee was of little consequence to them because
the corporation would pay it and it would have little impact on its
overall finances. The intervenor's attorneys suggested that the requested fee should be approved by the Court "unless the Court feels
strongly that the application is not justified or there is some overriding
factor that would preclude it." For the Court to passively accept
such a limited role would be for the Court to abrogate its duty and
responsibility. See General Motors Corporation v. Cox, supra.

While the results achieved by Ms. Rudd's attorneys are more
favorable to the stockholders than those achieved by the plaintiff,
the benefit to the shareholders is still speculative, at best. It is unlikely
that the minor changes in the stock restructuring negotiated by Ms.
Rudd will ever have any real effect and it is unlikely that anyone
would have ever sought election to the Board without the support
of the Smith Family which controls the corporation. And, it is difficult
to see how Ms. Rudd's attorneys could have expended time and
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effort comparable to that expended by plaintiff's counsel when the
few weeks in which they were involved with the case are compared
to the months of involvement, preparation, and discovery engaged
in by plaintiff's attorneys. No information has been submitted as to
whether the fee was contingent or fixed, nor was the nature and
length of the relationship with the client disclosed.
[2] On the other hand, a significant factor in evaluating a fee
request is the limitations upon time imposed by the client or by the
circumstances. Here, Ms. Rudd's attorneys were faced with a very
short period of time in which to mount the objections to the settlement. The expedited nature of the work warrants considerable weight
in assessing the reasonableness of the fee request.
Having weighed the above factors, I find that the $150,000 fee
request has not been justified. I award counsel fees, instead, of
$100,000, plus the $2,000 for expenses.
IT IS SO ORDERED.

SIGNAL COS. LITIGATION
Nos. 8121, 8122, 8123, 8133, 8136, and 8138
Court of Chancery of the State of Delaware, New Castle
October 31, 1985
Plaintiffs, former stockholders of The Signal Companies, Inc.,
challenged certain compensation agreements entered into by Signal
with certain directors, officers, and executives prior to a merger of
Signal into Allied-Signal, Inc. Actions were commenced in both the
court of chancery and in the Superior Court of California. After
Signal filed its answer in the Delaware case, plaintiff Weinberger
filed a motion to dismiss and, in the alternative, moved to stay his
action pending the outcome of the California action.
The court of chancery, per Vice-Chancellor Hartnett, held that
plaintiff was entitled to a dismissal without prejudice pursuant to
Chancery Court Rule 41(a)(2) since there was no showing of plain
legal prejudice to the defendant. The court also found that since the

