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BOSSIER v. CONNELL
No. 8624
Court of Chancery of the State of Delaware, New Castle
October 7, 1986
Plaintiffs brought this summary proceeding pursuant to DEL.
CODE ANN. tit. 8, § 225 seeking to declare that Albert L. Bossier
is the proper director and chairman of the board of Avondale Industries, Inc. (Avondale), and that his purported removal by defendants is void. Before the court are motions to dismiss the counterclaims
of defendants.
The action arose after Ogden Corporation (Ogden) spun off
several subsidiaries into Avondale, whose sole common stockholder
was an ESOP Trust benefitting Ogden employees and whose chairman was defendant Messr. Donnell, a former Ogden vice-president.
The ESOP Trust sued Ogden in federal court, presently pending,
on various breach of fiduciary duty claims connected with the spinoff.
Messr. Bossier was "voted," but allegedly installed by Ogden in
retribution for the federal suit, to the position of chairman of Avondale. In response, the ESOP Trustees voted to remove Bossier for
cause, which prompted him to bring this section 225 proceeding.
The defendants, Connell and the ESOP Trust, counterclaimed against
Bossier, alleging that (a) Bossier was nominated without a vote and
that Ogden installed him in retribution for, and in order to terminate,
the federal suit; (b) Bossier was properly removed for cause. Defendants also joined Ogden and several of its officers who are also directors
of Avondale, as additional counterclaim defendants alleging that their
attempt to control Avondale violated federal law and constituted a
breach of fiduciary duties owed to Avondale.
The court of chancery, per Vice-Chancellor Hartnett, granted
the joined parties' motion to dismiss the counterclaim against them.
Narrowly construing the scope of a section 225 proceeding, the court
found that the counterclaim alleged breach of fiduciary duty claims,
which the court concluded were collateral issues not reviewable in
an expedited section 225 proceeding. The court further concluded
that it was not a "compulsory counterclaim" because the claims
stated therein were the subject matter of a separate action pending
in federal court.
The court denied the original plaintiff's motion to dismiss the
counterclaim against them. Although the counterclaim raised some
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issues not reviewable in a section 225 proceeding, the claims relating
to the validity of the removal of Bossier are reviewable. Due to the
limited time available to delineate the reviewable claims, and the
fact that the section 225 proceeding was scheduled just three days
hence, the court was able to appropriately limit the allegations within
the counterclaims at the time of the proceeding.
1. Corporations

C= 283(1), 283(3)

The purpose of Del. Code Ann. tit. 8, § 225 is to provide a quick
method of review of the corporate election process in order to prevent
a corporation from being immobilized by controversies concerning
who are its proper officers or directors. DEL. CODE ANN. tit. 8, §
225 (1981).
2.

Corporations C

283(1), 283(3)

An action brought pursuant to Del. Code Ann. tit. 8, § 225
is a summary proceeding limited to narrow issues and cannot be
used to hear purely collateral issues, or to try issues of director
misconduct or other breaches of duty. DEL. CODE ANN. tit. 8, § 225
(1981).
3.

Courts C

78

A court cannot so limit a proceeding brought pursuant to Del.
Code Ann. tit. 8, § 225 so that manifest injustice would result. The
court should balance the need to preserve the expedited nature of
the proceeding with the duty to permit the parties to reasonably
present their case. DEL. CODE ANN. tit. 8, § 225 (1981).
4.

Set-Off & Counterclaim

C---

12, 34

Allegations of a breach of fiduciary duty are collateral to the
issues in a Del. Code Ann. tit. 8, § 225 proceeding and cannot be
considered. DEL. CODE ANN. tit. 8, § 225 (1981).
5.

Set-Off & Counterclaim

C

39

A counterclaim is not a compulsory counterclaim where it states
claims which are the subject of another pending action in a federal
court. DEL. CH. CT. R. 13(a).
6.

Set-Off & Counterclaim

C

12
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Although a counterclaim does not comply with chancery rules,
the court may be reluctant to dismiss the counterclaim in its entirety
where time constraints prevent the court from separating the proper
from the improper allegations, and where the issues can be appropriately limited at the time of trial.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff Bossier.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for counterclaim defendant Ogden America Corporation.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for counterclaim plaintiff Connell.
HARTNETT,

Vice-Chancellor

This is a summary proceeding brought pursuant to 8 Del. C.
§ 225 in which plaintiffs seek to have determined whether Albert L.
Bossier is a director and the Chairman of the Board of Avondale
Industries, Inc., a Delaware corporation. The original defendants
have now asserted affirmative defenses and counterclaims against the
original plaintiffs and other counterclaim defendants. The counterclaim defendants have moved to dismiss the counterclaim as to them
and the original plaintiffs have moved to strike the affirmative defenses and the counterclaim. The motion to dismiss must be granted.
The motion to strike must be denied-at least in part.

I
The original plaintiffs in this action, Albert L. Bossier and
Avondale Industries, Inc., filed a complaint pursuant to 8 Del. C. §
225 seeking to have Mr. Bossier declared to be the Chairman of
the Board of Avondale Industries, Inc., i Delaware corporation.
Mr. Bossier, on behalf of himself and purportedly on behalf of
Avondale, asserted two claims: the first is that Mr. Bossier was duly
elected as Chairman of the Board, President and Chief Executive Officer of Avondale on September 16, 1986; and the other is that Mr.
Bossier's purported removal as a director of Avondale later the same
day by the sole stockholder for cause was defective and of no effect.
Although the complaint appears to merely seek to have determined the validity of the election of Mr. Bossier as Chairman of
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the Board and to challenge the validity of his removal as a director,
there is a much broader controversy involving the parties which is
already subject to a Federal suit in Massachusetts.
In September of 1985, Ogden Corporation ("Ogden") spun off
eight of its subsidiaries into Avondale Industries, Inc. ("Avondale")
for the benefit of an Employees Stock Option Plan ("ESOP") for
the benefit of Ogden's employees. The sole common stockholder of
Avondale is the ESOP Trust. Federal law apparently requires that
after the spin off to the ESOP Trust, Avondale's control must be
separate from Ogden. The counterclaim plaintiffs now allege that
Ogden intended, and still intends, to circumvent this Federal requirement by installing Mr. Bossier as Chairman of the Board of
Avondale.
It is further alleged by the counterclaim plaintiffs that Ogden
had grossly overcharged the ESOP Trust for Avondale and issued
to itself more shares of Avondale preferred stock than was fair.
These allegations, however, are already apparently before a federal
court because the ESOP Trust and Avondale commenced suit in the
U.S. District Court of Massachusetts against Ogden in April of 1986
to recover the overcharge and the excessive issue of stock. Part of this
lawsuit has been settled and part continues.
At the time of the spin off defendant (and counterclaim plaintiff)
William F. Connell, ex-Vice President of Ogden became Chairman
of Avondale pursuant to a three-year contract and was elected an Avondale director.
Counterclaim plaintiffs allege that the Chief Executive Officer
of Ogden attempted to install Mr. Bossier as President of Avondale
in retribution for the Federal suit and in order to force Avondale
to terminate the Federal suit.
Although not set forth in the pleadings, the counterclaim plaintiffs
now further allege that no vote on Mr. Bossier's self-nomination
was actually taken. They also claim that, in any case, shortly after
the Board meeting at which Mr.Bossier was allegedly elected Chairman of the Board, the ESOP trustees, as the governing body of the
sole stockholder, voted unanimously by the use of written consents
to remove Mr. Bossier as a director for cause.
The original defendants and Avondale (which is purportedly both
one of the original plaintiffs and a counterclaim plaintiff) filed an answer
and asserted a counterclaim which attempts to join five new
counterclaim defendants in addition to asserting a claim against the
original plaintiffs. The new counterclaim defendants are: Ogden Cor-
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poration ("Ogden"), Ogden America Corporation, Donald A. Krenz,
James M. Russo and Constantine G. Caras. It is not disputed that
the individual counterclaim defendants are presently directors of Avondale and officers of Ogden. Neither the complaint nor the counterclaims
allege that there is any dispute over the validity of the right of Messrs.
Krenz, Russo, or Caras to hold office as directors of Avondale. The
counterclaim merely alleges that Messrs. Krenz, Russo and Caras
breached their fiduciary duties of loyalty to Avondale and its sole common stockholder, the ESOP Trust, and that Ogden aided and abetted
the other counterclaim defendants in their breach of fiduciary duty.
The alleged breach of fiduciary duty allegation apparently arises out
of the allegation that plaintiff (and counterclaim defendant) Bossier,
in combination with the Ogden designated directors of Avondale are
attempting to control Avondale in violation of Federal law.
II
[1-2] The purpose of 8 Del. C. § 225 is to grant a quick method of
review of the corporate election process in order to prevent a corporation from being immobilized by controversies as to who are its
proper officers or directors. In order to preserve an expedited remedy
this Court has consistently held that a proceeding brought pursuant
to 8 Del. C. § 225 is a summary proceeding and this Court has
consistently limited trials pursuant to it to narrow issues. In re Chelsea
Exchange Corporation, Del. Ch., 159 A. 432 (1932); Fleer v. Frank H.
Fleer Corporation, Del. Ch., 125 A. 411 (1924); Bachmann v. Ontell, Del.

Ch., C.A. 7805-NC, Ch. Brown (Nov. 5, 1984). An 8 Del. C. § 225
proceeding, therefore, cannot be used to hear purely collateral issues,
or to try issues of directors misconduct or other breaches of duty.
See In re Tonopah United Water Co., Del. Ch., 139 A. 762 (1927);
FOLK, The Delaware General Corporation Law 270 (1972).

[3] The Court, however, cannot so limit an 8 Del. C. § 225
proceeding that manifest injustice would result. As long ago as 1928
this Court, in construing the predecessor statute, permitted an inquiry
as to whether there had been wrongful conduct and trickery at the
stockholders meeting.
The Court, therefore, must carefully balance the need to preserve
a Section 225 proceeding as an expedited method to ascertain who
are the managers of a corporation with the duty to permit the parties
to reasonably present their case.
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III

[4] It is clear that the counterclaim does not state a claim against
the counterclaim defendants which can be considered in an 8 Del.
C. § 225 proceeding. The only relief sought against the counterclaim
defendant is predicated on allegations of breach of fidicuiary duties.
Allegations of breach of fiduciary duty are collateral to the issues in
an 8 Del. C. 225 proceeding and cannot be considered in such a
proceeding. In re Tonopah United Water Co., supra.
[5] Although the counterclaim plaintiffs contend that their counterclaim is a compulsory counterclaim because it arises out of the
same transaction or occurrance as set forthin the complaint and, as
such, cannot he dismissed (although they conceded that it could be
severed for trial), I note that the counterclaim apparently states
claims which are the subject of another pending action in the Federal
court and therefore is not a compulsory counterclaim. Chancery Rule
13(a). Cf., Kaye v. Pantone, Del. Oh., 395 A.2d 369 (1978).
I also note that the counterclaim defendants have agreed to
make themselves available for discovery in this action. There, therefore, is no present reason to require them to continue to bear the
cost of a defense in this action. If the progress of this suit requires
the counterclaim defendants' presence, they can be joined at a later
time.
The motion of counterclaim defendants Ogden Corporation,
Ogden American Corporation, Donald A. Krenz, James M. Russo
and Constantine G. Caras to dismiss the counterclaim as to them
is therefore granted.
IT IS SO ORDERED.
IV
The motion of the original plaintiffs to strike the affirmative
defenses and the counterclaim presents a more difficult issue.
[6] It is clear that the allegations of the counterclaim are collateral
and therefore improper as to the issue of whether Mr. Bossier was
actually elected Chairman of the Board of Avondale, but plaintiffs
seek more than a determination of whether a valid election occurred.
They also seek to have set aside the purported removal of Mr. Bossier
as a director for cause. Many of the allegations of the counterclaim
go to this issue. While I am convinced that much of the counterclaim
does not comply with Chancery Rule 8(a) (especially paragraph 20)
and that many of the allegations can be raised by the defendants at
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trial even if not plead in a counterclaim, I am reluctant to dismiss
the counterclaim in its entirety in view of the fact that trial is
scheduled to commence in a few days. Nor does the few hours I
have available to decide this issue permit me to sift through the
numerous allegations of the counterclaim to separate the proper from
the improper.
I will therefore not strike the counterclaim and affirmative defenses but will limit the evidence at trial to those matters which are
directly related to the events which occurred on or about September
16, 1986.
Counsel for counterclaim plaintiffs has already advised the Court
that his presentation will be concise and will not unduly delay the
summary proceeding.
The motion to strike is therefore denied. IT IS SO ORDERED.

BOSSIER v. CONNELL
No. 8624
Court of Chancery of the State of Delaware, New Castle
November 12, 1986
Revised November 14, 1986
Following an annual meeting of shareholders at which directors
were elected, plaintiff nominated himself to be president, chairman
of the board, and chief executive officer, despite his earlier agreement
to second the nomination of the slate whereby all the existing officers
would be re-elected. Defendant was currently serving as president,
chairman, and chief executive officer under the terms of an employment contract which provided for a three-year term ending December 31, 1988. At the end of the meeting, defendant claimed he
had deferred the election and plaintiff claimed that he had been elected
by majority vote. Subsequently, an Administrative Committee directed the trustees of an Employee Stock Option Plan (ESOP) which
held 100% of the corporation's common stock to execute a stockholder
consent removing plaintiff as a director for cause. Plaintiff attempted
to have the ESOP trustees removed. On September 23, 1986, the
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United States district court issued a temporary restraining order
restraining plaintiff from interfering with the ESOP trustees in the
conduct of the pending litigation. This was subsequently extended
to a preliminary injunction by consent.
The court of chancery, per Vice-Chancellor Hartnett, held that:
(1) plaintiff could not have been elected president, chairman of the
board, and chief executive officer at the September 16, 1986 meeting
because there was no vacancy since defendant occupied the offices for
a term which does not end until December 31, 1988, and no attempt
had been made to remove him before the end of the term; and (2)
the purported removal of plaintiff as a director on September 16,
1986, was ineffective and void since no cause was shown.
1.

Corporations C= 54, 281

A corporation may elect officers for such terms as are prescribed
by the bylaws or determined by the board of directors or other
governing body. DEL. CODE ANN. tit. 8, § 142(b) (1983).
2.

Corporations 0

57

Where it is clear that the bylaws authorized the directors by
resolution to elect any officer for a period in excess of one year, the
ratification of an employment contract providing an employment
term of three years (subject to prior termination under certain conditions), was such a resolution.
3.

Corporations C-

294

If there is a removal by the stockholders of a director for cause,
the giving of specific charges, adequate notice, and full opportunity
of meeting the accusation has become for the most part moot.
A. Gilchrist Sparks, III, Esquire, Thomas Reed Hunt, Jr., Esquire,
Michael Houghton, Esquire, Edmond D. Johnson, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
Rodman Ward, Jr., Esquire, Thomas J. Allingham, II, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for
defendant.
HARTNETT,

Vice-Chancellor

The issues in this proceeding, brought pursuant to 8 Del. C. §
225, are whether plaintiff Albert L. Bossier was duly elected as

1054

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 12

Chairman of the Board, President and Chief Executive Officer of
Avondale Industries, Inc. ("Avondale") on September 16, 1986,
and whether he was removed as a director for cause the same evening
pursuant to a written consent executed by the holder of all the
common stock of the corporation.
I find that Mr. Bossier was not elected Chairman of the Board,
President and Chief Executive Officer of Avondale because defendant
William F. Connell was elected Chairman of the Board, President
and Chief Executive Officer for a three-year term in September of
1985 and had not been removed on September 16, 1986. I also find
that Mr. Bossier was not removed for cause as a director because
the proper procedures for a removal of a director for cause were
not followed.
Most of the facts are not in dispute but where they are I find
them to be as set forth. Because a suit brought pursuant to 8 Del.
C. § 225 is a summary proceeding, I set one day for the hearing;
however, plaintiffs' case, primarily because of extensive cross-examination, took almost the entire day and I permitted defendants
to complete their case the following day. The use of live witnesses
was therefore necessarily limited and much of the record consists of
deposition testimony and exhibits.

I
The controversy, which might initially appear to be simple, is
complex because of the unusual factual background which led to the
formation of Avondale and the unusual events which occurred on
September 16, 1986.
A little over a year ago, in September of 1985, Ogden Corporation ("Ogden") spun off eight of its subsidiaries into a new
corporation named Avondale Industries, Inc. As part of this transaction, Ogden received stock of Avondale in payment for the assets
transferred. It contemporaneously sold the common stock to the
Employees Stock Option Plan ("ESOP") created, as part of the
transaction, for the benefit of Avondale's employees. Ogden Corporation retained a substantial interest in Avondale because it received approximately $24,500,000 in preferred stock, loaned Avondale
$18,500,000 and guaranteed Avondale obligations amounting to more
than $80,000,000. On May 15, 1986, Ogden Corporation also agreed
to furnish Avondale with a $90,000,000 performance bond in connection with Avondale's bid on a hydroelectric project.
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Avondale, in order to finance the purchase of the stock by the
ESOP, borrowed $190,000,000 which it then loaned to the ESOP.
The ESOP, which already had available to it $92,000,000 in excess
pension plan funds, then purchased from Ogden Corporation all of
Avondale's outstanding common stock.
Under the terms of the ESOP plan, allocations of the Avondale
common stock held by the ESOP are to be made to those employees
of Avondale who are eligible ESOP participants, in proportion to
their salaries, as Avondale pays down the loans. The obligation to
make allocations arises on August 31st of each year commencing on
August 31, 1986, and continuing for eight years. Once allocated, a
pass through of voting rights occurs to the employee-owners.
It is not disputed that, because of the ESOP involvement, federal
law requires that the control of Avondale be separate from Ogden
Corporation. The transaction was therefore carefully structured to
provide that the Avondale Board of Directors consist of seven
members, four elected by the holders of Avondale's common stock,
all of which is held by the ESOP, and the other three elected by
the holders of Avondale's preferred stock, all of which is held by
Ogden Corporation.
The transaction creating Avondale was contingent upon massive
financing by banks. The lead bank was Citibank and the entire
transaction was reviewed by it and many changes were made to
accommodate its demands.
One of the essential elements of the transaction was the providing
for management for the new corporate entity which was expected to
have $1.2 billion in annual revenues. Defendant William F. Connell
who had worked for Ogden for many years was chosen to be the
new President, Chairman of the Board and Chief Executive Officer
of Avondale. He thereupon left Ogden and undertook to head Avondale
after entering into a three year employment contract.
Shortly after Avondale commenced its separate existence in 1985,
its' directors discovered that one of the subsidiaries transferred to
Avondale by Ogden was grossly over-priced and was saddled with
massive hidden losses which could jeopardize the ability of Avondale
to continue to exist as a viable business enterprise. This discovery
caused the interests of the owner of common stock (the ESOP) and
the interests of the owner of the preferred stock (Ogden) to be in
direct conflict and led to the filing of a suit in the Federal District
Court of Massachusetts in April of this year by Avondale and the
ESOP against Ogden. On September 15, 1986, the day before the
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scheduled Annual Meeting of Avondale, Ogden agreed to settle part
of the suit by returning to Avondale preferred stock valued at 58
million dollars. This settled Avondale's claim but the ESOP's claim
for 300 million dollars in damages remains.
Needless to say, the question of the control of the ESOP is
therefore of some interest to Ogden Corporation. The present holders
of record of all the common stock of Avondale are the three trustees
of the ESOP who, in turn, are selected by the Board of Avondale.
The trustees' right to vote the common stock is subject to the direction
of a five-person Administrative Committee.
II
The key protagonists are defendant William F. Connell who,
since the formation of Avondale, has served as one of the four directors
elected by the ESOP on behalf of the common stockholders and
serves as the Chairman of the Board, President and Chief Executive
Officer of the corporation. The other is plaintiff Albert L. Bossier,
who is also one of the four directors elected by the ESOP and is
the head of the shipyard division of Avondale.
On September 16, 1986, the events occurred which led to this
lawsuit. Just before the convening of the Annual Meeting of Stockholders, the four ESOP elected directors met to consider a slate of
officers they would support at the Annual Meeting of the Directors
set to be held immediately following the Annual Meeting of Stockholders. At this meeting Mr. Connell indicated that all the existing
officers would be proposed to be re-elected as a slate. It was also
agreed, without dissent, that Mr. Bossier would second the nomination of the slate and Mr. Bossier expressed no reservations about
the slate.
The Annual Meeting of the Stockholders was then held and all
the existing directors were unanimously re-elected as directors without
opposition. Mr. Connell then called the seven directors into session.
The first item on the agenda was the election of officers. Upon the
announcement that the election of officers was before the meeting,
Mr. Bossier jumped up and nominated himself to be Chairman of
the Board, President and Chief Executive Officer. He also distributed
and read a five-page statement which set forth "philosphical reasons"
for his disagreement with the way Mr. Connell was managing the
corporation. I find that this statement was a sham and was produced
merely to hide the clandestine relationship between Mr. Bossier and
the Ogden directors. Mr. Krenz, one of the three Ogden elected
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directors and the new President of Ogden, then seconded the nomination of Mr. Bossier despite the fact that Mr. Bossier was supposed
to be a director serving the interests of the ESOP which were in
direct conflict with the interests of Ogden.
Mr. Conneil and the other two ESOP directors were taken by
surprise and were shocked by the turn of events because none of them
had any advance indication that Mr. Bossier was dissatisfied with Mr.
Connell's management or that he would seek the Presidency, or that
he had been secretly negotiating with the Ogden directors for their
support. Nor had the Ogden directors ever indicated any dispproval
of the performance of Mr. Connell.
Subsequent discovery in this lawsuit revealed that Mr. Bossier
over several months had been secretly and deliberately orchestrating
his election as President, Chairman of the Board, and Chief Executive
Officer.
Although there is some slight disagreement as to what then took
place, I find that Mr. Connell, on the advice of the corporation's
counsel, Mr. Richards, attempted to postpone the election because
it was unclear to him whether the election of Mr. Bossier would
constitute a removal of Mr. Connell thus requiring a three-fourths
vote under his view of the By-laws or would be a new election which
required a mere majority vote and because he desired to have a
review of Mr. Bossier's charges. The three Ogden directors and Mr.
Bossier objected to any delay and orally expressed their four votes
for Mr. Bossier.
After some turmoil and a temporary recess caused by the three
Ogden directors and Mr. Bossier voluntarily leaving the room for
ten minutes the meeting continued with a discussion of the election
issue. After about ten minutes the meeting resumed consideration
of the remainder of the agenda. The meeting ended with Mr. Connell
claiming that he had deferred the election and Mr. Bossier claiming
that he had been elected President, Chairman of the Board and
Chief Executive Officer.
III
Later in the evening of September 16th, a five-person Administrative Committee, which directs the ESOP trustees on the manner
of the voting of the shares of common stock held by the ESOP, held
a telephone conference call at the instigation of Mr. Richards, one
of Avondale's legal counsel, and decided to direct the ESOP trustees
to execute a stockholder consent removing Mr. Bossier as a director
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for cause. The vote of the Administrative Committee was three in
favor with two abstentions.
The three ESOP trustees shortly thereafter complied with the
directive of the Administrative Committee and executed a consent
on behalf of the common stockholders removing Mr. Bossier as a
director for cause. The only notice of this action given to Mr. Bossier
was by a letter sent by Mr. Connell to Mr. Bossier advising him
of the removal for cause but without giving any specifics. Mr. Bossier
was not given any opportunity to respond to the llegations of his
being removed for cause.
Subsequently Mr. Bossier attempted to have the ESOP Trustees
removed. On September 23, 1986, the U.S. District Court issued
a Temporary Restraining Order restraining Mr. Bossier from interferring with the Avondale ESOP trustees in the conduct of the
pending litigation. This was subsequently extended to a Preliminary
Injunction by consent.
IV
The first issue to be determined is the length of the term of
office of Mr. Connell. If he was elected to a three year term in
September of 1985 then his termination would be a removal which,
according to the By-laws of Avondale, would have to be by an
affirmative vote of three-fourths of the entire Board (or six votes)
which did not occur.
Mr. Connell's Employment Contract provides that he shall serve
as Chairman and Chief Executive Officer of Avondale through December 31, 1988. This apparently was required by the lead bank
which loaned the money used to permit the initial formation of
Avondale,. Mr. Connell, however, on September 24, 1985, three
days before the Employment Contract was executed on September
27, 1985, was selected to head Avondale for a one-year term by a
resolution of the Board which stated that it authorized "such other
agreements or instruments . . . as shall [be deemed] necessary or
desirable for the purpose of effecting the foregoing including the
expansion of these resolutions". The Employment Contract as executed on September 27, 1985, was unanimously ratified by the
Directors-including Mr. Bossier. Defendants urge that the expansion
of Mr. Connell's term until December 31, 1988, by the terms of
the September 27, 1986, Employment Contract and its unanimous
ratification, was an expansion as contemplated by the original resolution appointing Mr. Connell for a one-year term.
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Two provisions of the By-laws relating to the election of officers
are in conflict and are therefore ambiguous. Cf. Hibbert v. Hollywood
Park, Inc., Del. Supr., 457 A.2d 339 (1983).
Article 4 of the By-laws of Avondale provides in part:
§ 4.1 "Officers; Election.
The Board of Directors, as soon as may he practicable after
the election of directors in each year, shall appoint one of
their number as Chairman of the Board, Chief Executive
Officer and President."
§ 4.2 "Term of office; Resignation; Removal; Vacancies.
Except as otherwiseprovided in the resolution of the Board ofDirectors
electing any officer, each officer shall hold office until the first
meeting of the Board after the annual meeting of stockholders next succeeding his or her election, and until his
or her successor is elected and qualified

. . ."

(emphasis

added)
Mr. Bossier, along with all the other directors, approved the Employment Contract with the three-year term and Mr. Krenz, as Vice
President of Avondale, executed it.
[1] 8 Del. C. § 142(b) permits a corporation to elect officers "for
such terms as are prescribed by the By-laws or determined by the
Board of Directors or other governing body".
The issue, therefore, is whether the unanimous approval and
ratification of the Connell Employment Contract was consistent with
Avondale's By-laws. While under different circumstances the result
might be different, I find from the facts and circumstances present
here that it was. See Realty Acceptance Corp. v. Montgomery, 3rd Cir.,
51 F.2d 636 (1931); Hernandez v. Banco de las Americas, Ariz. Supr.,
570 P.2d 494 (1977); Magnus v. Magnus Organ Corp.,N.J. Supr. App.
Div., 177 A.2d 55 (1962); Dixie Glass Co. o. Pollak, Tex. Cv. App.,
341 S.W.2d 530 (1960), aff'd., 347 S.W.2d 596 (1961).
[2] Although the evidence is not as clear as I might like, I am
convinced that it was part of the original transaction creating Avondale that the first President and Chief Executive Officer would serve
for a substantial period of time-longer than one year-and that all
involved knew it and agreed to it. When all the facts and circumstances
and all the resolutions and contracts are considered as part of a
package, it is clear that the By-laws authorized the directors by
resolution to elect any officer for a period in excess of one-year and
that the ratification of the Employment Contract of Mr. Connell was
such a resolution.
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Despite some ambiguity, I find that the Employment Contract
did provide that the term of employment for Mr. Connell was to continue until December 31, 1988, subject to prior termination under
certain conditions. There was no showing of any attempt to terminate
Mr. Connell. In any event, his termination prior to the end of his
term would be a removal which under the By-laws required a threefourths vote. Mr. Bossier, therefore, could not have been elected President, Chairman of the Board, and Chief Executive Officer of Avondale at the September 16, 1986 meeting because there was no vacancy
in view of the fact that Mr. Connell occupied the offices for a term
which does not end until December 31, 1988 and no attempt had been
made to remove him before the end of the term.
V
The next issue to be resolved is whether Mr. Bossier was removed
as a director for cause on September 16, 1986 by a written consent
executed by the record holders of all the common stock pursuant to
8 Del. C. § 141(k).
While it is clear that the Administrative Committee had adequate
grounds to direct the trustees to remove Mr. Bossier for cause due
to his obvious lack of loyalty to the interests of the common stockholders by entering into a secret pact with the preferred stockholders,
the procedural mandates of Delaware law were not complied with
undoubtedly because the circumstances of the situation prevented
the luxury of formally preferring charges and holding a hearing.
[3] The case of Campbell v. Loews, Inc., Del. Ch., 134 A.2d 852
(1957) compels my holding, notwithstanding that I am somewhat
reluctant to follow it. Campbell v. Loews was decided in 1957 before
the statutory amendments which now permit the removal of directors
by stockholder consents for cause or without cause. The rule set
forth in Campbell v. Loews which holds that if there is a removal by
the stockholders of a director for cause, there must be the giving of
specific charges, adequate notice, and full opportunity of meeting
the accusation, has therefore become for the most part moot.
[Start - Revised November 14, 1986]

In the present case, however, the requirements imposedby Campbell are not moot because the purported removal of Mr. Bossier was
for cause and defendants do not argue otherwise.
I believe that the ruling in Campbell v. Loews is binding on this
Court in the present circumstances, and the procedures for removal
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for cause set forth therein were not followed. I therefore must hold
that the purported removal of Mr. Bossier as a director on September
16, 1986 was ineffective and void.
VI
The parties produced a voluminous record and asserted many other
claims and arguments, but none of them need to be addressed in
view of my holdings herein.
In summary, I find that Mr. Bossier was not elected as president,
Chairman of the Board, and Chief Executive Officer of Avondale
on September 16, 1986 because no vacancy existed for him to fill,
but that he was not removed as a director on that same evening.
IT IS SO ORDERED.
[End - Revised November 14, 1986]

IN RE CHROMALLOY STOCKHOLDERS LITIGATION
No. 8537 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
December 17, 1986
Plaintiffs, corporate stockholders, seek a preliminary injunction
to enjoin a merger. The court of chancery, per Vice-Chancellor
Hartnett, denied the preliminary injunction, holding that: (1) no
irreparable harm to plaintiffs will result if the merger is not enjoined;
(2) irreparable harm to the corporation and its stockholders will result
if the preliminary injunction is granted due to the loss of a substantial
federal tax benefit; and (3) plaintiffs did not sustain their burden of
showing the reasonable probability of success on the merits.
1.

Injunction

0

136

A preliminary injunction is an extraordinary remedy which is
granted only in order to prevent truly irreparable injury and an
applicant always has the burden of showing a reasonable probability
of its ultimate success.
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137(1), 137(2)

Even if the probability of irreparable harm is shown, the court
must still balance the competing equities between the parties and
preliminary injunctive relief must be denied when hardship outweighs
benefit.
3.

Injunction

0=

137(1)

Sufficient grounds exist to deny the application for a preliminary
injunction when plaintiffs are unable to show irreparable harm.
John C. Phillips, Esquire, of Phillips & Snyder, P.A., Wilmington,
Delaware; and Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Stephen E. Herrmann, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Plaintiffs seek a preliminary injunction to enjoin a merger of
Chromalloy American Corporation ("Chromalloy") into Sun Chemical Corporation ("Sun") which is scheduled to be voted upon by
the stockholders of the two corporations on December 19, 1986,
which is two days after the hearing on the application for injunctive
relief. Plaintiffs have failed to show that irreparable harm will result
if the preliminary injunction is not granted or that the balance of
hardships tips in favor of them or that they have a reasonable
probability of ultimate success on the merits. The application for a
preliminary injunction must therefore be denied.

I
Under the proposed merger, the Chromalloy stockholders will
receive .340 shares of Sun Class A stock for each share of Chromalloy
they presently own. Norman E. Alexander, Chairman and Chief
Executive Officer of both Sun and Chromalloy, owns 46.6% of Sun's
outstanding stock and Sun owns 41.4% of Chromalloy's stock.
A condition of the merger is the recapitalization of Sun's common
stock whereby two classes of stock will be created. Class A stock
will have one vote per share and Class B stock will have ten votes
per share. The Class A stock will be entitled to receive a $.10
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additional dividend above the Class B stock dividend, if a dividend
is declared for the next several years. The Chromalloy public stockholders will receive only the Class A stock in the merger. Mr.
Alexander and those aligned with him will receive all the Class B
stock. After the restructuring and merger Mr. Alexander will still
control Sun but will have a slightly smaller percentage of the total
outstanding shares.
Plaintiffs, who are stockholders of Chromalloy, concede that the
plan will likely be approved by the Chromalloy stockholders because
an affirmative vote of only 8.6% of the shares, in addition to the
shares already held by Sun, are needed to approve the plan. Plaintiffs
attack various statements and alleged omissions in the proxy materials
but they also concede that it would be highly unlikely that management cannot obtain the additional 8.6% vote.
Because Chromalloy is controlled by Sun, the directors of Chromalloy set up a special two-man committee to consider Sun's offer of
merger. This special committee retained legal and financial advisors
and over a several-month period rejected both Sun's first and second
offers but eventually negotiated and recommended acceptance of the
third merger proposal after receiving a favorable fairness opinion
from its advisor, Merrill-Lynch. Plaintiffs, for a variety of reasons,
attack the independence and competence of the special committee and
also attack the methods used to arrive at the recommended merger
proposal as being unfair to the independent stockholders of Chromalloy.
Plaintiffs also attack the merger exchange ratio as being unfair
to the independent stockholders of Chromalloy, alleging, in effect,
that the value of Chromalloy's stock was understated and the value
of Sun's stock was overstated in arriving at the exchange ratio.
The proposed merger is also contingent (at the instance of MerrillLynch) on the consummation of a sale by Sun of its graphic arts
materials group for cash. That transaction is set to close on December 29,
1986. If that closing takes place before the merger of Sun and
Chromalloy, or if it takes place after December 31, 1986, Sun will
not receive the benefit of approximately S39 million of tax credits
which Chromalloy has accumulated.
II
[1-21 A preliminary injunction is an extraordinary remedy which
is granted only in order to prevent truly irreparable injury and an
applicant always has the burden of showing a reasonable probability
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of its ultimate success. Wylain, Inc. v. TRE Corp., Del. Ch., 412
A.2d 338 (1979); Gimbel v. Signal Companies, Inc., Del. Ch., 316 A.2d
599 (1974), aff'd., Del. Supr., 316 A.2d 619 (1974); Turek v. Tull,
Del. Ch., 139 A.2d 368 (1958); Sandler v. Schenley Indus., Inc., Del.
Ch., 79 A.2d 606 (1951). Even if the probability of irreparable harm
is shown, the Court must still balance the competing equities between
the parties and preliminary injunctive relief must be denied when
hardship outweighs benefit. Thomas C. Marshall, Inc. v. Holiday Inn,
Inc., supra; Hollingsworth v. Szczesiak, Del. Ch., 84 A.2d 816 (1951).
Eastern Shore Natural Gas Co. v. Stauffer Chemical Co., Del. Supr., 298
A.2d 322 (1972).
III

[3] Plaintiffs claim that irreparable harm will result if the merger
is not enjoined hut they have not shown this to be the case. If the
plaintiffs are ultimately able to show that the exchange ratio is unfair,
Sun will be fully able to pay any money judgment entered or will
be in a position to issue additional Sun stock to the former Chromalloy
stockholders. Chromalloy will also continue to exist as a separate
subsidiary of Sun. This, standing alone, is sufficient grounds to deny
the application for a preliminary injunction. Kahn v. Household Acquisition Corp., Del. Ch., C.A. No. 6293-N.C.C., Brown, V.C. (Dec.
12, 1980); Associated Imports, Inc. v. ASG Industries, Inc., Del. Ch.,
C.A. No. 5953-N.C.C., Duffy, J. (June 20, 1984).
In balancing the possible hardship to the competing parties, it
is clear that plaintiffs will suffer no hardship if the preliminary
injunction is denied but that the corporations (and therefore all their
stockholders) will suffer a real hardship in the loss of the $39 million
federal tax benefit if the entire transaction is not completed this year.
Finally, plaintiffs have not sustained their burden of showing
the reasonable probability of success on the merits. It is clear that
none of the many alleged procedural or proxy oversights or omissions
which plaintiffs allude to would, standing alone, constitute an independent ground for relief. Plaintiffs concede as much. They urge,
however, that when all the alleged facts and circumstances are considered, they show a pattern of unfairness. While it is clear that
the procedures used and proxy statements are not perfect, I cannot
find, from the present record, that the proxy materials are fatally
flawed or that the procedures followed by Chromalloy and its special
committee were unfair. Nor can I find from the present record that
the exchange ratio is likely to be found to be unfair.
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Plaintiffs' application for a preliminary injunction is therefore
denied. IT IS SO ORDERED.

FLERLAGE v. KDI CORP.
No. 8007
Court of Chancery of the State of Delaware, New Castle
December 17, 1986
Plaintiff filed a motion for reargument requesting permission to
supplement the record in a prior proceeding so as to enable the
court to reevaluate its earlier decision granting, in part, defendant's
motion to dismiss on the basis of laches.
The chancery court, per Vice-Chancellor Hartnett, held that it
was clear from the record that plaintiff knew or should have known
of the alleged omission and found no valid reason or legal basis to
allow plaintiff to supplement the record.
1. Corporations

-

209

Equity 0= 72(1)
A defendant who asserts laches as a defense must demonstrate
undue delay which works to the disadvantage of another.
2.

Corporations

0

209, 212

In the framework of a challenge to amendment to a certificate
of incorporation, the disadvantage to stockholders who traded in the
stock while no challenge to the amendments existed may be presumed.
Michael Houghton, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor
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By my opinion dated April 10, 1986, I granted in part plaintiff's
Motion for Summary Judgment and granted in part defendant's Motion to Dismiss on the grounds of laches. On April 17, 1986, plaintiff
filed a Motion for Reargument which also included a request to
supplement the record in order to enable the court to reevaluate the
decision. The requirements of Chancery Court Rule 59(f) were not

entirely complied with, however, and the existence of the motion
did not come to the court's attention until recently. The Motion For
Reargument is without merit, however, and must be denied because
the arguments made by plaintiff were all made previously and considered by me in my decision.
Plaintiff, in arguing that his testimony did not show that he knew
of the 1984 amendments to the Certificate of Incorporation until 1985,
reads into his deposition testimony more than is there. It is clear to
me from the testimony as reported that plaintiff knew or should have
known of the disclosures made in the 1984 proxy statement concerning the right of the holders of the preferred stock to vote. There is
no valid reason or legal basis to permit plaintiff to supplement (or
change) his testimony to now reflect his present arguments.
[1-2] Plaintiff correctly points out (as my opinion stated) that
a defendant who asserts laches as a defense must demonstrate undue
delay which works to the disadvantage of another. 2 POMEROY'S,
Equity Jurisprudence5th Ed. 419(d). In the present case the disadvantage
is not just to the named parties but is to those persons who traded
in the stock of the corporation while the now disputed amendments
to the corporation's Certificate of Incorporation were in force. In
the framework of a challenge to amendment to a certificate of incorporation, the disadvantage to stockholders who traded in the stock
while no challenge to the amendments existed may be presumed.
Cf. Harman v. Masoneilan Intern., Inc., et.al., Del. Ch., 418 A.2d 1004
(1980); rev'd. on other grounds, Del. Supr., 442 A.2d 487 (1982);
Norris v. Osburn, Ga. Supr., 254 S.E.2d 680 (1979).
Plaintiffs arguments concerning a continuing wrong are merely
a restatement of his prior arguments which were fully considered and
found to be not applicable.
The motion of plaintiff is therefore denied. IT IS SO ORDERED.
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GREENFIELD v. CAPORELLA
No. 8710
Court of Chancery of the State of Delaware, Neu, Castle
December 3, 1986
Plaintiffs brought a shareholders' derivative action seeking to
address wrongs arising from activities of defendants allegedly resulting
in the looting of the corporation and a dramatic diminution in the
market price of its stock. Plaintiffs petitioned the court to schedule
an expedited hearing on their request for the appointment of a
receiver; order expedited discovery; and enter a temporary restraining
order to prevent defendants from engaging in any transactions which
were the subject of the complaint or out of the ordinary course of
business.
The court of chancery, per Vice-Chancellor Hartnett denied all
three requests and held that: (1) plaintiffs failed to show good cause
why an expedited hearing or expedited discovery was necessary; and
(2) plaintiffs failed to show a reasonable likelihood of ultimate success
on the merits and a strong likelihood that irreparable harm would occur if the temporary restraining order was not granted. In addition,
the court noted that most of the alleged improper acts of defendants
were already being adequately addressed in litigation pending in Florida.
1. Pleadings

350(3)

0

Courts may, in their discretion, schedule an expedited hearing
or permit expedited discovery where good cause and necessity is
shown by the moving party.
2.

Injunction

C

134, 136(1), 136(3)

To obtain a temporary restraining order, the moving party must
make a strong showing of a likelihood of immediate irreparable harm
if the order is not granted, and a reasonable probability of ultimate
success on the merits.
William Prickett, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiffs.
Lawrence C. Ashby, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendants.
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Henry N. Herndon, Jr., Esquire, of Morris, James, Hitchens &
Williams, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

On November 10, 1986 plaintiffs filed a verified complaint which
set forth 63 allegations, most of which are asserted upon information
and belief. The allegations, in effect, claim that the defendants,
especially Nick A. Caporella and a non-party, Victor Posner, have
engaged in activities over a number of years which have resulted in
the looting of Burnup & Sims, Inc. ("B & S"). The complaint also
sets forth that there has been a dramatic drop in the market price of
the stock of B & S in the past several years and that it is necessary
that a receiver be appointed both pendente lite and ultimately to protect
the interests of the stockholders. The complaint purports to be a
stockholders derivative action seeking to address various wrongs to
the corporation and a petition for the appointment of a receiver of
B & S, but no pre-suit demand was made pursuant to Chancery
Court Rule 23.4.
The demand for relief in the complaint states:
"WHEREFORE, plaintiffs pray for the following relief:
(a) that a receiver be appointed by the Court to take
over the business and assets of B & S pursuant to Chancery
Court Rules 148 through 168;
(b) that all the shares and all of the voting rights of
and to B & S common stock which have been acquired
directly or indirectly by defendants Caporella, NBC or IBS
Partners since November 1, 1985 be sequestered by the
Court and placed in the custody of said receiver and voted
by said receiver;
(c) that the Court. order rescission of the wrongful
transactions which are capable of being rescinded;
(d) that defendants account to B & S for all damages
(compensatory and rescissory) sustained by B & S and all
profits accruing directly or indirectly to defendants as a
result of the wrongs complained of herein;
(e) that the Court enjoin the defendants from taking
any further steps to implement the wrongs complained of
herein;
(f) that plaintiffs and their counsel be allowed the costs
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and expenses of this litigation, including reasonable attorneys', accountants' and experts' fees; and
(g) that the Court grant such other and further relief
as the Court deems just and equitable."
Significantly, there is no allegation in the complaint that any of the
defendants are insolvent or would he unable to pay any judgment
which might he entered in this case. The complaint also fails to
reveal that most of the claims have previously been set forth in two
suits brought in this court in 1982 and in a suit brought in the
United States District Court for the Southern District of Florida
which is set for trial to commence during the second week of January
1987.
Apparently the only allegations in the present complaint which
have not been previously asserted in the prior litigations are allegations as to a transaction involving National Beverage Corp.
("NBC"). The allegations relating to NBC, however, challenge a
public knowledge transaction which took place over a year ago
although it was modified approximately six months ago.
After filing this complaint plaintiffs requested that this court
immediately set a time for an expedited hearing on the request for
the appointment of a receiver, set an expedited discovery schedule
in connection with the hearing and immediately enter a Temporary
Restraining Order. The plaintiffs also submitted a proposed order
which provides in part:
"4. Pending resolution of plaintiffs' application for a
receiver pendente life, the defendants are ordered to maintain
the status quo with respect to Burnup & Sims, Inc. and the
transctions which are the subject of the verified complaint.
To this end, the defendants shall not enter into, engage in
or consummate any transactions with or between any of
the defendants or third parties concerning Burnup & Sims,
Inc. out of the ordinary course of business, nor shall the
corporate defendants engage in any transactions out of the
ordinary course of business. In case of doubt as to any such
transaction, before entering into such transaction, leave of
Court must be obtained, after notice to all parties (with a
sufficiently specific detailed description of the proposed
transaction to enable the Court to determine whether or
not the transaction is within the ordinary course of business)."

1070

DELAWARE JOURNAL OF CORPORATE

LAW

[Vol. 12

Plaintiffs did not submit any proposed bond, as is required by the
rules, although if plaintiffs' request were to be granted, a secured
bond in a very significant sum would be required.
All of plaintiffs' applications must be denied, there being no
showing which would justify the extraordinary requests.

I
[1] This Court does not set matters for an expedited hearing
or permit expedited discovery unless there is a showing of good
cause why that is necessary. Amsellem v. Shopwell, Inc., Del. Ch.,
C.A. #5683 N.C.C., Hartnett, V.C. (Sept. 13, 1978); 4A MOORE'S
Federal Practice §§30.54. The appointment of a receiver for a corporation is the ultimate sanction; it therefore must not be done
precipitously or without giving the corporation an adequate opportunity to respond.
The plaintiffs have neither plead nor shown any basis for an
expedited schedule and they cite no cases or facts which remotely
suggest otherwise. All the transactions about which they complain
(except the NBC transaction) occurred several years ago and are all
challenged in prior suits. The pending trial in Florida will likely
dispose of all the claims of plaintiffs' except as to the NBC transaction
which occurred over one year ago with a modification of it approximately six months ago. There has not even been an allegation that
there is some new pending transaction. Plaintiffs' allegation that the
market price of the stock of B & S has dropped dramatically over
the past several years is not adequate to justify extraordinary relief.
II
Plaintiffs have also shown no basis for the granting of its application for a Temporary Restraining Order.
[2] There has been no showing that any irreparable harm is likely
to take place if the Temporary Restraining Order is not granted.
The only reason for granting a Temporary Restraining Order before
defendants have an adequate time to respond is the likely occurrence
of irreparable harm if the temporary restraining order is not granted.
In the absence of a strong showing that irreparable harm will occur,
an application for a Temporary Restraining Order must be denied
and the possibility of irreparable harm is the most important factor
to be considered in connection with an application for a temporary
restraining order. 42 AM.JUR.2d Injunctions § 284.

19871

UNREPORTED CASES

There has also not been a showing of the reasonable probability
of ultimate success on the merits, or that most of the alleged improper
acts are not already being adequately addressed in the pending Florida
litigation.
The applications of plaintiffs are therefore denied. IT IS SO
ORDERED.

INITIO PARTNERS v. TANDYCRAFTS, INC.
No. 8697
Court of Chancery of the State of Delaware, New Castle
November 10, 1986
Plaintiff filed suit to postpone the annual stockholders meeting
based upon allegations that the information contained in the proxy
materials was insufficient.
The court of chancery, per Vice-Chancellor Hartnett, held that
the proxy materials contained the necessary information that a reasonable stockholder would consider important in making a decision.
As such, the court found that plaintiff had failed to establish a
reasonable likelihood of success on the merits of the claim. Further,
plaintiff was unable to show that it would suffer irreparable injury
if the injunction was denied and, therefore, an injunction postponing
the meeting could not be granted.
1. Corporations

0= 198(1), 316(4)

Shareholders have been sufficiently informed if the proxy materials disclose all the information a reasonable stockholder would
consider important.
2.

Injunction

0-

136(1), 137(4)

A preliminary injunction will not be issued unless it is apparent
that there is a reasonable probability of success on the merits.
3.

Injunction

0= 136(3)
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Preliminary injunctive relief will not be granted unless it can
be shown that irreparable harm will result if the preliminary injunction is not granted.
David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for plaintiff.
William Prickett, Esquire, Vernon R. Proctor, Esquire, Wayne J.
Carey, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Plaintiff seeks a preliminary injunction postponing the annual

meeting of Tandycrafts, Inc., now scheduled to be held on November
12, 1986, until such time as the corporation makes further supplemental disclosures in the proxy materials sent in connection with the
annual meeting. I find that plaintiff has not borne its burden of
showing that it is entitled to the extraordinary relief of a preliminary
injunction, especially the high burden imposed when a plaintiff seeks
to enjoin a stockholders meeting.
The annual meeting is set for November 12, 1986, and on

September 25, 1986, the corporation mailed the Proxy Statement
for it. Plaintiff, however, did not file this action until October 27,
1986. On November 1, 1986 the corporation mailed a Supplemental
Proxy Statement, which I find was a good faith effort to correct the
alleged deficiencies in the first Proxy Statement.
The corporation is managed by a seven-member Board of Directors of which only two are officers or employees of the corporation.
It has announced that the corporation is for sale for a fair price and
has not adopted the traditional methods often used to fend off unfriendly tender offers such as "poison pills" and "golden parachutes," Management, however, is proposing for consideration at
the annual meeting, the adoption by the stockholders of an amendment to the Certificate of Incorporation which will impose an 80%
super majority voting requirement before the stockholders may successfully overturn a directors' decision to reject an outside bid (or
tender offer) for the assets or stock of the corporation.
Plaintiff seeks to postpone the annual meeting because of various
claims that the proxy materials are false and misleading. It especially
claims that the proxy materials fail to sufficiently disclose to the
stockholders that it would be virtually impossible for the stockholders
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to muster an 80% vote to reject action of the Board because the
Board directly controls 7.5% of the corporation's stock and indirectly
controls 10% of the corporation's stock held in the employee benefit
plans.
Plaintiff also seeks to enjoin Texas American Investment Management, Inc. (which is not a party to this action) from voting the
stock it holds for the employee benefit plans of Tandycrafts, Inc.,
apparently because plaintiff alleges that Texas American Investment
Management, Inc. knew of the failure of the corporation to make
full disclosures.
The constraints of time do not permit a recitation of the many
alleged omissions in the original or supplemental Proxy Statements.
Plaintiff impliedly concedes that many of the alleged oversights in
the original Proxy Statement have been corrected by the Supplemental
Proxy Statement, but it still contends that the proxy materials do
not state with sufficient clarity and candor that the Board will, as
a practical matter, control the 20% of the shares needed to veto any
action by the stockholders, and it makes other claims of omissions
or lack of candor.
[1-2] I find, from an examination of the proxy materials, that,
although they could be dearer, they do disclose, "all the information
such as a reasonable stockholder would consider important," in voting
on the amendments, Smith v. Van Gorkom, Del.Supr., 488 A.2d 858,
890 (1985), and, therefore, plaintiff has not met its burden of showing
a reasonable probability of success on the merits.
[3] I also find that the plaintiff has not borne its burden of
showing that any irreparable harm will result if the preliminary
injunction is not granted. Plaintiff has not even alleged that there
is any reason why the election of directors should not proceed. Nor
has it shown any reason why the proposed amendments to the
Certificate of Incorporation cannot be set aside in the future if plaintiff
eventually prevails.
The application for a preliminary injunction is therefore denied.
IT IS SO ORDERED.
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KASS v. EASTERN AIR LINES, INC.
Nos. 8700, 8701, 8711
Court of Chancery of the State of Delaware, New Castle
November 14, 1986
Plaintiffs, holders of Eastern Airlines, Inc. (Eastern), convertible
debentures, brought consolidated actions individually and on behalf
of other Eastern debenture holders to preliminarily and permanently
enjoin Eastern from implementing proposed amendments to indentures governing their debentures as part of a reorganization under
a merger. To provide an incentive, Eastern offered to pay each
debenture holder who consented to the amendments either $35 in
cash or $125 in free Eastern ticket vouchers.
The court of chancery, per Chancellor Allen, denied plaintiffs'
application for preliminary injunction because they did not demonstrate the probable existence of a legal wrong. Because each debenture holder: (1) was offered the opportunity to accept or reject
the consideration offered; (2) continued to own bonds; and (3) had
the opportunity to evaluate the threat to the value posed by the
amendment or the increased value of the consideration offered for
consent, the court concluded that public policy did not preclude
Eastern from offering inducements to consenting debenture holders
nor did the consent payments constitute a breach of implied contractual covenants of good faith and fair dealing.
1.

Injunction

C

136(1), 136(3)

The test to be applied on a motion for a preliminary injunction
is whether plaintiff has established (1) a reasonable probability of
ultimate success on the claims asserted and (2) a threat of irreparable
injury that will or is likely to occur before a final hearing.
2.

Injunction

C--

135, 137(2)

The remedy will ordinarily issue if plaintiff establishes a reasonable probability of success on the merits and irreparable harm if
relief is not granted unless the court determines that the remedy
threatens even greater injury to defendant or the public than the
danger to plaintiff that occasions the application.
3.

Injunction

0

136(1)
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Preliminary injunction is not available unless plaintiff demonstrates the probable existence of a legal wrong.
4.

Corporations 0

199

The purposes and object that would support a conclusion that
a vote-buying agreement is void or against public policy are (1)
fraud or (2) an attempt to disenfranchise other shareholders.
5.

Corporations

C

198.1(1), 199

In the corporate shareholder context, an agreement involving
the transfer of stock voting rights without the transfer of ownership
is not necessarily illegal and each arrangement must be examined
in light of its object or purpose.
6.

Corporations

0- 473

Public policy does not preclude a corporation from offering
inducements to consent and limiting that inducement to those bondholders who grant the consent sought.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, P.A., Wilmington, Delaware; Goodkind, Wechsler, Labaton & Rudoff, New
York, New York; and Berger & Montague, P.C., Philadelphia,
Pennsylvania, for plaintiffs.
Paul P. Welsh, Esquire, and Palmer L. Whisenant, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant.
ALLEN,

Chancellor

Plaintiffs, holders of various outstanding convertible debentures
issued by Eastern Airlines, Inc., ("Eastern") bring these consolidated
actions individually and on behalf of other holders of Eastern's
debentures. The actions seek an order preliminarily and permanently
enjoining Eastern from implementing or effecting certain proposed
amendments to indentures governing the debentures in question. The
effect of the amendments would be to relax certain financial covenants
and thus to permit Eastern to pay dividends or make other payments
to its stockholders. Under the terms of the indentures, the concurrence
of the holders of two-thirds of the outstanding debentures is required
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before any amendment may be effected.' A meeting of the debenture
holders has been called for November 25, 1986, for the purpose of
taking a vote on the proposed amendments.
Pending is an application to enjoin Eastern, pending trial, from
taking action that would he permitted under the proposed amendments but that would be precluded under the indentures as currently
written.
The principal legal question presented by this motion can be
set forth with a minimum of factual recitation.
I.
The board of Eastern has negotiated and recommended to the
Company's shareholders a merger between the Company and a
subsidiary of Texas Air Corporation. The Company and Texas Air
would prefer to effectuate that merger through a transaction that
involves the payment, following the merger, of a $1.75 per share
cash dividend by the merged entity to Texas Air, which would then
be its sole shareholder. Such a payment, however, is not permitted
under Eastern's bond indentures as now written since certain of
Eastern's current financial ratios do not satisfy certain financial
covenants in the indentures. Thus, as part of the overall Eastern
reorganization, the Company has agreed to use its best efforts to
have debenture holders agree to amendments that would relax these
financial covenants so as to permit the $1.75 dividend to be currently
paid. The merger itself is not, however, conditioned upon such
approval being obtained.
As I understand the proposed amendments, they would not
affect the terms of the debentures themselves in any way that would
benefit bondholders directly or that would arguably benefit Eastern
as a corporate entity. They do not, for example, reduce the interest
that is payable with respect to the debentures or extend the maturity
of the debentures. For present purposes, it is adequate to regard the
proposed amendments as simply authorizing payments by the Company to its shareholders in a situation (such as currently obtains) in
which such payments are prohibited. Thus, without more, it would
appear that individuals qua holders of Eastern debentures would have
2
scant or no incentive to consent to the proposed amendments.
Plaintiffs complaint arises from the nature of the incentive that
1. Involved in this case are five separate bond issues. The indentures to four
of them require a 663% affirmative vote to amend the indenture; with respect to
the remaining issue, however, a simple majority vote is all that is required.
2. At oral argument it was suggested that a rational debenture holder might
prefer to see the proposed dividend, substantially in excess of $100,000,000, paid
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Eastern has offered. In order to induce consents to the proposed
amendments, Eastern has offered to pay to each debenture holder
who consents to the proposed amendments, $35 in cash or $125 in
free Eastern ticket vouchers for each $1,000 face amount of debentures

for which such consent is given. Plaintiffs claim that in offering
consideration only in exchange for a consent (rather than offering
consideration that would flow to every debenture holder if the amendments were approved, without regard to how any one holder voted
on the amendments) Eastern is embarked on a course that violates
public policy and constitutes a breach of an implied contractual term
requiring it to deal fairly and in good faith with its noteholders.
Eastern counters that its relationship with the holders of its notes
is strictly a commercial one; that in offering the consideration it has
for the granting of consents, it has violated no statute nor breached
any term of its contractual undertaking. Indeed, while it admits that
offering consideration in exchange for an affirmative vote rather than
as consideration for the effectuation of the amendments alone, makes
the likelihood of debenture holder consent somewhat greater, it contends that even if judged by vague (and inappropriate in this context)
terms of fairness, its proposal withstands scrutiny. Thus, it asserts
a legal right to make the offer it has made.
II.
[1-2] The test to be applied on a motion of this kind has often
been reiterated. Succinctly stated, it is this: has plaintiff established
(1) a reasonable probability of ultimate success on the claims asserted
and (2) a threat of irreparable injury that will or is likely to occur
before a final hearing may be had? If such a showing is made, the
remedy should ordinarily issue unless the court determines in its
judgment that the granting of the provisional remedy threatens even
greater injury to defendant or the public than the danger to plaintiff
that occasions the application. Shields v. Shields, Del.Ch., 498 A.2d
161 (1985). This test fulfills its important mission by providing a
structure for substantive analysis, to which I now turn.
III.
[3] I pass over the question of irreparable injury in this instance.
It is the sine qua non of the remedy now sought and I am not entirely
satisfied that it has been shown at this stage, but I feel that to be
to Texas Air rather than see that sum remain in the Company's treasury. While
the outer limits of imaginative yet rational action may encompass such a possibility,
for present purposes, I leave that speculation to one side.
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a closer question than the question arising from the probability of
success aspect of the case.' Since I conclude that plaintiff has not
demonstrated the probable existence of a legal wrong of any kind,
the pending application will he denied. What follows is a brief
statement of the reasoning that leads me to this conclusion.
IV.
Essentially, plaintiffs assert two independent theories of liability.
The first is predicated upon an accurate characterization of Eastern's
offer of a "Consent Payment" as vote-buying and proceeds more
or less directly from that fact to the conclusion that vote-buying in
any context is a legal wrong. The second theory of liability is
contractual. It asserts that Eastern's conduct is a violation of what
must have been the reasonable expectations of the parties who drafted
the indenture provisions governing amendments. On this basis plaintiffs claim that a term of the indenture, implied in law, of good faith
and fair dealing is being breached. These arguments are taken up
in turn.
A.
The vote-buying argument is one that particularly requires detached evaluation because, in our political system the notion of votebuying is such a fundamental danger, and thus so elementary a
wrong, that it would be easy to automatically transfer the norm
proscribing such behavior in the political context to the wholly commercial context here involved. In attempting to determine whether
that norm or rule does or should reach this particular context-the
entirely commercial, arms length relationship between debtor and
creditors-we do not have the guidance offered by other courts
addressing this question. Thus, the parties and the court are thrown
back to searching for and/or distinguishing analogous situations and
rules. In this effort plaintiffs cite the statutory prohibition (present,
3. The vote to amend the indenturds is to be taken on November 25, 1986,
the same day as the vote on the merger. The merger will no doubt be effectuated
that same day, if authorized. It does not appear from the record when the $1.75
dividend might be paid, but one can assume that if it is permitted by the modification of the indentures, it would be declared and paid promptly. Assuming that the
payment of this large amount would constitute some injury in fact to bondholders
(a not unreasonable assumption), it is not clear that a basis in law would exist to
require the recipient (a non-party to this litigation) to disgorge that amount. It is
not argued that the payment would be a violation of corporation law or that Texas
Air has itself had a hand in the fashioning of the consent solicitation that is here
claimed to be a breach of contract.
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one supposes, in every of our states) making vote buying a crime
in political elections and a line of Delaware cases arguably announcing
in the shareholder context that the transfer of voting power for
consideration (except as part of a transfer of the underlying share)
is prohibited. From these authorities plaintiffs detect a general public
policy against all vote-buying that Eastern's scheme violates. I, however, cannot agree.
As to the pertinence of the analogy drawn from our political
system, I find the differences between that setting and this to be far
greater than the similarities. Most importantly in the political setting
we, as a people, through our federal and state constitutions, are
committed to the notion of one person, one vote. Each elector is
entitled to one vote and no elector is entitled to more than one vote.
While other regimes are imaginable, we regard it as wise and fair
public policy to restrain, in some measure, the political power of
those with wealth by prohibiting commerce in votes. We do this, I
suspect, because our system of self-government is not simply an
economic or commercial system; the vote is afforded as a political
right, an appertenance to a political status (I would like to say
personhood, but that would be inaccurate), not as an appertenance
to a commercial or property interest. In critical respects, the vote
of a bondholder is altogether different. First, a bondholder has any
vote not by reason of public determination that a person with his
or her general attributes (age and citizenship) ought to have a vote
in amending an indenture, but by reason of a privately negotiated
contract and the acquisition of a property right. Second, in the
commercial context of bondholder votes, our law (the dearest expression of public policy) and commercial practice sanction the casting
of as many votes as bonds owned. Thus, in that setting, there appears
to be no policy, as there is in the political context, to restrain the
influence that wealth might make possible.
More fundamentally, in the political system the trade of votes
for money corrupts the system because what is involved (the determination, for example, indirectly, of the content of our criminal and
civil law) is regarded as far more important than commerce alone.
However, it is hard to feel that commerce in votes necessarily corrupts
a bondholder vote because no non-commercial values are importantly
implicated in such votes-all aspects of the relationship between
bondholder and issues revolve around questions of money: how much
is invested; what risk is that investment subject to; what interest will
be paid; and when will the investment mature. In this setting to
conclude that the offering of money in exchange for consent (vote)
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is necessarily corrupt or a per se violation of public policy strikes me
as quaint.

Yet plaintiffs can bolster their public policy argument with cases
decided in the slightly different, but closer, context of corporate
shareholders. Those cases do state that vote-buying in that context
is against public policy and void per se. See Macht v. Merchants Mortgage
& Credit Co., Del.Ch., 194 A. 19 (1937); Hall v. Isaacs, Del.Ch.,

146 A.2d 602, affd 163 A.2d 288 (1960); Chew v. Inverness Mgt.
Corp., Del.Ch., 352 A.2d 426 (1976).
[4-5] However, in what appears to be the first thoughtful and
extended effort in our cases to explore the basis for a per se rule
prohibiting corporate "vote-buying," Vice Chancellor Hartnett has
held that "the rationale that vote-buying is, as a matter of public
policy void per se, is founded upon considerations of policy which
are now outmoded as a necessary result of an evolving corporate
environment." Schreiber v. Carney, Del.Ch., 447 A.2d 17, 25 (1982).
Schreiber holds that, in the corporate shareholder context (and in a
case that involved charges of conflicting interests), "an agreement
involving the transfer of stock voting rights without the transfer of
ownership is not necessarily illegal and each arrangement must be
examined in light of its object and purpose." Id. The purposes and
object that would support a conclusion that an agreement is void or
against public policy are there summarized as fraud or an attempt
to disenfranchise other shareholders. Id. at 24. In applying that test,
this Court in Schreiber sustained as valid a transaction which it re4
garded as vote-buying.
Here there could be no claim of fraud. The gist of the complaint
is not that Eastern is not being candid but that it is being wrongfully
coercive and unfair. Thus we can pass over the fraud element of
the test and focus upon the "disenfranchisement" aspect. The fact
that the offer in this case is one made publicly to all voters on the
same terms-that each bondholder is free to accept or reject itprecludes, in my opinion, a conclusion that it disenfranchises any
voter or group of voters (although the same could not perhaps be
said were the offer of consideration in exchange for a bondholder's
vote not made to all bondholders on the same terms).
[6] Accordingly I can detect no sufficient authority to conclude
4. The Schreiber analysis stems in part from the fiduciary duties arising from
the facts of that case and thus its helpful and cogent form of analysis does not apply
directly to this situation in which no such duties are implicated. Revlon, Inc. V. MacAndrews &Forbes Holdings, Del. Supr., 506 A.2d 173, 182 (1986); Katz v. Oat Industries,

Inc., Del. Ch., 508 A.2d 873, 879 (1986) (relationship between corporation and its
bondholders is not one characterized as "fiduciary" with all that that implies).
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that any applicable public policy precludes Eastern from offering
inducement to consent and limiting that inducement to those bondholders who grant the consent sought.
B.
I turn, then, to consideration of plaintiffs' alternative theory,
that the consent payment mechanism constitutes a breach of implied
contractual covenants of good faith and fair dealing.
This court was faced with a similar argument in Kat, v. Oak
Industries, Inc., Del.Ch., 508 A.2d 873 (1986), a case which on its
facts is somewhat different from this case. In Oak, an offer was made
by Oak Industries to exchange cash or stock for its outstanding debt
securities. Tender into the offer was, however, conditioned upon
tendering bondholders consenting at the same time to certain amendments to the underlying indentures. Plaintiffs (bondholders) argued
that the linking of the offer to purchase with the granting of consent
interfered with the voting mechanism agreed upon to effect amendments and constituted a breach of an implied contractual duty to
act in good faith.
Oak recognizes that '"the parties occasionally have understandings or expectations that were so fundamental that they did not need
to negotiate about those expectations'. Corbin on Contracts, (Kaufman
Supp. 1984) § 570," 508 A.2d at 880, and acknowledges that modem
contract law tends to enforce these unstated, reasonable expectations
by employing the language of implied covenants of good faith. In
that case this court specifically applied that principle to bond indentures. The court there, mindful that it was an implied contractual
obligation that was asserted, fashioned the following test:
Is [it] clear from what was expressly agreed upon that the
parties who negotiated the express terms of the contract
would have agreed to proscribe the act later complained of
as a breach of the implied covenant of good faith-had they
thought to negotiate with respect to that matter. If the
answer to this question is yes, then... a court is justified
in concluding that such an act constitutes a breach of the
implied covenant of good faith. See fartin v. Star Publishing
Co., Del.Supr., 126 A.2d 238 (1956); Danby v. Osteopathic
Hospital Ass'n., Del.Ch., 101 A.2d 308 (1953), aff'd 104
A.2d 903 (1954); Broad v. Rockwell International Corp., 5th
Cir., 642 F.2d 929, 957 (1981).
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Plaintiffs' argument that Eastern's consent payment offends the
most basic, if unstated, understandings of those who drafted the
indentures hinges upon the purpose of and understanding surrounding the amendment provisions. The argument is that one who drafted
or agreed to a provision requiring that amendments to the indentures
could be effected only with the concurrence of holders of two-thirds
of the bonds (and excluding the issuer from voting with respect to
any bonds it may have repurchased) could not have considered that
the issuer might be free to offer consideration to bondholders who
would agree to an amendment but not to bondholders who would
decline to consent.
Since arguments of this kind inescapably require informed speculation, they are difficult to evaluate even when a full record of the
circumstances surrounding the negotiation of the provision, the intentions of the parties, etc., has been developed. Thus, when presented without any significant factual context-as the present
circumstances apparently require-such questions are nearly impossible to address with confidence. However, some instances may permit
a plaintiff to satisfy the applicable test even in that setting. For
example, had Eastern not made its offer to all bondholders on the
same terms, but had it privately paid money to sufficient holders to
carry the election, one would, without more, feel some confidence
in concluding, provisionally at least, that such conduct was so inconsistent with the concept of voting implied by the amendment
provision that it constituted a violation of what must have been the
reasonable expectation of the contracting parties.
I have no such confidence here, however. Each holder is offered
the opportunity to accept or reject the consideration offered. Each
will continue to own bonds and thus each has an economic incentive
of the same kind to evaluate the question whether any threat to the
value of his or her bonds posed by the amendment is more or less
valuable than the consideration offered for his or her consent. I
recognize the ways in which the structure of the consent payment
complicates that choice and increases the risk of withholding consent.
But, even if one chooses to characterize that deliberate increase in
risk as "coercive" (a murky concept of limited analytical utility), I
cannot conclude that it is wrongfully so on this record.
For the foregoing reasons, the pending application will be denied.
IT IS SO ORDERED.
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KLEIN v. PANIC
No. 8721
Court of Chancery of the State of Delaware, New Castle
November 20, 1986
A stockholder of defendant corporation filed a derivative action
seeking a temporary restraining order enjoining the issuance of stock
pursuant to allegedly invalid options.
The court of chancery, per Vice-Chancellor Berger, held that
plaintiff had not made the necessary showing of irreparable harm
and denied the injunctive relief without comment on the probability
of success on the merits.
1.

Corporations
Injunction

C
0

320(13)
136(1)

Plaintiff has the burden of demonstrating a probability of success
on the merits, immediate and irreparable harm, and that the balance
of hardships weighs in his favor in order to obtain interim injunctive
relief.
2.

C-

Corporations
C---

Injunction

320(13)
136(3)

Where there is no showing that the directors of defendant corporation would be unable to satisfy a money judgment, plaintiff has
not met the burden of establishing irreparable harm.
3.

Corporations
Injunction

C

O

320(13)
136(3)

Plaintiff has not established irreparable harm where the relief
sought does not prevent the particular harm alleged.
A. Gilchrist Sparks, III, Esquire, and Thomas C. Grimm, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
plaintiffs.
Jesse A. Finkelstein, Esquire, Thomas A. Beck, Esquire, and Kevin
G. Abrams, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for defendant Viratek, Inc.
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Vice-Chancellor

Plaintiff, a stockholder of defendant Viratek, Inc. ("Viratek"),
filed this derivative action on November 17, 1986, seeking injunctive
and other relief in connection with Viratek's grant of certain nonqualified stock options to six of the seven members of Viratek's board
of directors, all of whom are named as defendants. The complaint
alleges that, although the options were granted in April, 1986, the
first disclosure of that action came in a November 4, 1986 notice
of a special stockholders' meeting to he held on November 20, 1986.
Among other matters, Viratek's stockholders will be asked to approve
the stock options at today's meeting and, if the requisite vote is
obtained, the options will be immediately exercisable. This is the
decision on plaintiffs application for a temporary restraining order
enjoining the issuance of any stock pursuant to the allegedly invalid
options.
The scant record, from which the following facts are drawn,
consists of the verified complaint (which includes the Viratek proxy
statement as an exhibit) and the affidavits of M'Liss Jones Kane
("Kane") and defendants, Milan Panic ("Panic") and Roberts A.
Smith ("Smith"), submitted on behalf of the defendant corporation.
Viratek is a Delaware corporation with approximately 8 million shares
of common stock outstanding. The company was organized in 1980
and engages in the commercial development of drugs for the treatment
of various diseases. One such drug is Ribavirin, which allegedly is
designed for the treatment of the virus which is the cause of Acquired
Immune Deficiency Syndrome ("AIDS").
The proxy statement discloses that, since 1980, the company
has established four employee and other stock option plans. According
to Smith, the one Viratek director who was not granted any options
in April, it has always been the company's practice to retain its cash
resources for use in research and development and to attract the
skilled personnel necessary to the success of Viratek's operations
through stock options and other non-cash compensation arrangements.
In April, 1986, six of the defendant directors were granted
options for a total of 507,000 shares or approximately 6% of the total
stock outstanding. As noted above, the options are immediately
exercisable upon approval by a majority of the stock represented at
today's meeting. The options will expire on April 15, 1991 or three
months after the optionee terminates employment with the company.
The exercise price is $13.625, the market price of the stock on the
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date the options were granted. However, the stock is now trading
at approximately $71 per share with the result that the optionees
could currently receive profits of over $29 million from exercising
the options.
The proxy statement discloses the purpose of these options as
follows: The Options have been granted by the Company in order
to induce the Optionees to continue in the service of the
Company, to afford them an opportunity to purchase shares
of the Company Common Stock, and in recognition of each
of the Optionees' key assistance in connection with the
Company's development of, and the United States Food
and Drug Administration's approval of, the Company's
drug, Ribavirin, for hospital use in the treatment of respiratory syncytial virus in infants.
Smith's affidavit provides some additional detail. He bases his
opinion that the grant of the options was fair and reasonable and
in the best interests of the stockholders on his view that: (1) the
optionees' efforts "have in the past been, continue to be, and are
anticipated in the future to be crucial to the success of the Company;"
(2) the granting of stock options is a fair and reasonable means of
attracting and retaining key personnel without the expenditure of
large amounts of cash; and (3) since the exercise price is the market
price on the date that the options were granted, the optionees have
an inducement to continue to devote their energies to the success of
the company in order to obtain the maximum gain from the exercise
of their options. Smith Affidavit, 1 5.
[1] The standards for the issuance of interim injunctive relief
are well settled. Plaintiff has the burden of demonstrating a probability of success on the merits, immediate and irreparable harm
and that the balance of hardships weighs in his favor. Ralon, Inc.
v. McAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173, 179
(1986). Plaintiff alleges that (1) the stock options constitute a waste
of corporate assets; (2) the stock options will dilute the value and
voting rights of Viratek's stockholders; and (3) the proxy statement
is deficient in several respects. As to each of these claims, the
complaint alleges irreparable harm. However, I am not satisfied, on
this record, that plaintiff has made the necessary showing of irreparable harm.
Plaintiff argues that, absent injunctive relief, it is likely that
steps will be taken which will make it impossible for this Court to
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return the parties to the status quo at some future date. First, he
says that stockholder approval of the options is virtually assured.'
Inasmuch as the options are immediately exercisable, there is a real
threat that the defendant directors will exercise the options and
promptly sell their newly issued stock. After the stock leaves the
directors' hands, the Court will be unable to order cancellation of
those shares. See Elster v. American Air Lines, Inc., Del. Ch., 128 A.2d

801 (1957). This sequence of events, says plaintiff, will constitute
irreparable harm.
[2] As Viratek points out, however, this argument is premised
on two assumptions, neither of which is supported at the present
time. First, there has been no showing that the defendant directors
would be unable to satisfy a money judgment. Although there are
relatively few people who would be able to satisfy a judgment in
excess of $29 million, these directors maybe among those few. There
is no allegation touching on this point and no evidence from which
the Court could conclude that a monetary judgment would not be
recoverable. Thus, if the directors' profits could be recouped by the
corporation, the only relief the Court would be unable to provide
would be the cancellation of the stock itself.
Plaintiff argues that the dilutive effect of the additional outstanding stock would, of itself, constitute irreparable injury. However,
he cites to no authority and the Court is aware of none, at least in
these circumstances where there is no claim that the additional stock
will impact on the voting control of the company. Cf Bernstein v.
Vestron, Inc., Del. Ch., Civil Action No. 8404, Allen, C. (March
11, 1986).
Second, there is no basis to believe that the directors will exercise
their options and sell their stock immediately. This is so because
there appears to be a substantial risk that such a sale would violate
Section 16(b) of the Securities Exchange Act of 1934, 15 U.S.C. §
78p(b). Several courts have held that the exercise of a stock option
constitutes a "purchase" within Section 16(b) thereby exposing the
optionee to liability for all profits he receives as a result of a sale
of the subject stock within six months after exercising the option.
1. In his complaint, plaintiff alleges on information and belief that one or
more of the defendant directors controls the voting of more than 50% of Viratek
common stock, thereby assuring a favorable outcome. However, based upon the Kane
and Panic affidavits, it would appear that this allegation is not well founded.
Nonetheless, plaintiffs contention that stockholder approval is very likely has been
borne out. The Kane affidavit indicates that ICN Pharmaceuticals, Inc. ("ICN")
the owner of approximately 43% of Viratek's common stock will vote in favor of
the options.
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See Abrams v. Occidental Petroleum Corp., 450 F.2d 157, 164 (2d Cir.
1971), aff'd. sub nom, Kern County Land Co. v. Occidental Petroleum Corp.,
411 U.S. 582 (1973); Riseman v. Orion Research, Inc., 749 F.2d 915
(1st Cir. 1984). While this Court does not purport to opine upon
potential liability for "short swing" profits under these circumstances,
it seems unlikely that the optionees will take any precipitous action
where the risk of liability under federal law would eliminate any
economic incentive to do so.
[3] Finally, plaintiff suggested at oral argument that there would
be irreparable harm if the Viratek stock holders were casting uninformed votes as a result of the alleged misrepresentations and
omissions in the proxy statement. The problem with this contention
is that plaintiff is not seeking to enjoin the meeting or the stockholder
vote on the options. Thus, even if there would be irreparable harm
from an uninformed vote (a questionable proposition under these
facts) the relief sought would not prevent that harm.
Based on the foregoing, plaintiff's application for a temporary
restraining order must be denied. Although the allegations in the
complaint raise concerns as to the validity of the options, I do not
make any preliminary ruling on probability of success on the merits
inasmuch as I find that the claim of irreparable harm is not supported
on this record.
IT IS SO ORDERED.

KRAMER v. WESTERN PACIFIC INDUSTRIES, INC.
No. 8675
Court of Chancery of the State of Delaware, New Castle
November 7, 1986
Plaintiff brought a class action against defendant corporation
and two of its officers, attacking stock options and termination payment agreements granted to the officers and the payment of fees in
connection with a pending tender offer. Plaintiff alleges that the
proxy statement for the meeting at which the options were ratified
contained material omissions; that the golden parachutes were excessive; and that fees agreed to be paid to the underwriter and
attorneys were unreasonable. Plaintiff seeks injunctive relief.
The court of chancery, per Vice-Chancellor Hartnett, held that:
(1) preliminary injunction is an extraordinary remedy for which the
plaintiff bears a heavy burden of proof; (2) in order for a preliminary
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injunction to be granted, plaintiff must show a reasonable probability
of success on the merits; (3) plaintiff must show irreparable harm
in the event injunctive relief is not granted; and (4) an action cannot

be construed to be a shareholder derivative action if the injury claimed
is to individual shareholders.
1.

Injunction

C

132, 134

Preliminary injunction is an extraordinary remedy for which
plaintiff bears a heavy burden of proof.
2.

Injunction

0

132, 136(3)

In order for a preliminary injunction to be granted, plaintiff

must show a reasonable probability of success on the merits.
3.

Injunction

137(1), 151

C

Plaintiffs application for a preliminary injunction will be denied
even though he has shown a reasonable probability of success if he
has not shown that irreparable harm is likely to result if the court
fails to issue a preliminary injunction.
4.

Corporations

0

202

Where the injury to the stockholders is a special, distinct, and
direct wrong to each stockholder and not a wrong to the corporation,
it is not reasonably probable that the action is a stockholder derivative
action.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware, for plaintiff.
Steven J. Rothschild, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

Plaintiff brought this purported class action attacking certain
stock options, and termination payment agreements ("golden parachutes") granted to two officers of Western Pacific Industries, Inc.
and the payment of certain fees and costs associated with a tender
offer now underway. He also seeks a preliminary injunction against
the exercise of the options, the payment of the challenged fees or
payments under the golden parachute agreements.
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[1] I find that plaintiff has not borne his heavy burden of showing
that he is entitled to the extraordinary remedy of a preliminary
injunction.

This controversy arises because there is now pending a leveraged
buy out proposal whereby Danaher Corporation is seeking to buy
all the stock of Western Pacific. The events which lead to plaintiff's
challenge, however, commenced over a year ago on June 26, 1985,
when defendants Howard A. Newman and William C. Scott, officers
of Western Pacific, were issued certain stock options contingent upon
the options being approved by the stockholders. The stockholders'
meeting chosen for approval of the stock options was the next annual
meeting which was held on May 7, 1986. The Proxy Statement for
this meeting was issued on March 28, 1986.
II
Plaintiffs first claim in this suit is primarily predicated on his
allegation that the defendants failed to disclose, in connection with
the annual meeting, that they had already adopted a plan to sell the
corporation before the end of 1986. Plaintiff also alleges that this
failure to disclose caused the stockholders to approve and ratify the
stock options. Defendants concede that in mid or late April of 1986
defendant Scott received an unsolicited call from a Western Pacific
auditor who stated that a client of the auditor might be interested
in acquiring Western Pacific. On May 6, 1986, the day before the
annual meeting, in response to this inquiry from the auditor, defendant Scott met with the possible takeover suitor which then expressed a desire to purchase Western Pacific. This meeting, however,
appears to have been merely an expression of interest similar to
many others which defendants had received in the past and which
never ripened into any serious discussions. The potential suitor was
told at this meeting that the corporation was not available for acquisition but it was agreed that another meeting at an unspecified
time would be held to discuss the matter.
A second meeting, at the request of the potential suitor, was held
on May 19, 1986, after the annual meeting at which the stockholders
ratified the pending stock option agreements.
On May 21, 1986, a third meeting occurred at which time
defendant Newman quoted a price which he had concluded would
be attractive and fair to the stockholders of Western Pacific. The
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parties negotiated and then agreed on a price and soon after May
21 a Committee of directors was formed to review the believed to
be forthcoming offer. The Committee selected Bear, Stearns & Co.,
Inc. to advise it. This expected offer was never made, however,
because the potential suitor decided against making it.
OnJune 23, 1986, Bear, Stearns was directed by the corporation
to solicit other purchasers because defendants were convinced that
knowledge that the corporation was available for sale or takeover
had become generally known. In August of 1986 Bear, Stearns
reported the interest of another suitor. This interest resulted in an
offer but Danaher Corporation made a better offer on September
22, 1986, which was accepted by the Board of Western Pacific on
October 3, 1986. This resulted in a definite merger agreement which
is now pending and will expire on November 6, 1986, unless extended.
Plaintiff relies heavily on the facts that the negotiations for the
sale of Western Pacific took place so close to May 4, 1986, the date
of the annual meeting, and on October 3, 1986, a definitive tender
offer was accepted by Western Pacific.
[2] Although the sequence of events is suspicious, I cannot find
from the present record that plaintiff has established the reasonable
probability of success on the merits as to this claim. The stock options
were originally granted almost a year before the annual meeting and
the Proxy Statement for the annual meeting was issued in March
of 1986. The first manifestation of any real interest in an acquisition
of Western Pacific occurred on the day before the annual meeting,
but this was so tentative and so like other preliminary inquiries that
I cannot find from the present record that it required its disclosure
at the annual meeting the next day.
III
Plaintiffs second claim is more troublesome. On June 23, 1986,
on the same day that when defendant Newman reported to the Board
of Western Pacific that the original suitor had not moved forward
with a formal offer but that the corporation was now "in play" and
that other offers were likely, the Board granted defendants Newman
and Scott termination payments ("golden parachutes") aggregating
$7 million, in the event that the corporation was acquired. The
deposition testimony indicates that neither Mr. Newman or Mr.
Scott thought that such termination payments were necessary in order
to induce them to obtain and consider proposals. Both were the
owners of substantial shares of stock of the corporation and had the
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options to purchase more shares at sums much less than any likely
tender offer price. Mr. Newman had no intention to continue to
work for the corporation after any acquisition and Mr. Scott was
willing to stay on only if he was part of any acquisition (which he
is not).
I therefore find that plaintiff has sustained his burden of showing
the reasonable probability of eventual success on this issue.
IV
Plaintiffs third claim is that the fees agreed to be paid to Bear,
Steams, the attorneys, etc., are unreasonable primarily because Mr.
Newman did not sufficiently explain them at his deposition. They
were, however, approved by the 14-man Board on which 12 outside
directors sit. I find that the fees, etc., are presumably proper and
that plaintiff has not joined the potential recipients of these fees as
parties. Plaintiff has, therefore, not borne his burden of showing a
reasonable probability of success as to this issue.
V
[3] Notwithstanding that plaintiff has shown a reasonable probability of success as to the golden parachute issue, plaintiff has not
borne his heavy burden of also showing that any irreparable harm
is likely to result if defendants are not restrained. Gimbd v. Signal
Co., Del. Ch., 316 A.2d 599, aff'd., Del. Supr., 316 A.2d 619
(1974). Indeed, plaintiff has made no showing that this issue cannot
be adequately addressed in the future. Plaintiff's application for a
preliminary injunction must, therefore, be denied.
VI
Defendants, in addition to denying the merits of plaintiff's allegations, on the eve of this hearing, moved to dismiss the complaint
on the grounds that plaintiff's claims are really stockholder derivative
claims and therefore a pre-suit demand should have been made
pursuant to Chancery Rule 23.1.
Plaintiff responds that the claims belong individually to the
stockholders, are not derivative, and therefore this is a class action
not a stockholder derivative suit-and no pre-suit demand was required.
I decline to rule on the Motion To Dismiss at this time because
the lateness of its filing and the brief time in which I have to issue
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this opinion neither gives to plaintiff nor myself time to properly
consider it.
(4] I do note, however, that it is my opinion that it is not
reasonably probable that this action, considering all the facts and
circumstances, is a stockholder derivative action notwithstanding Bokat
v. Getty Oil Co., Del. Supr., 262 A.2d 246 (1970); Moran v. Household
International, Inc., Del. Supr., 490A.2d 1059, and other similar cases.
This is so because the injury to the stockholders (other than to Mr.
Newman and Mr. Scott) is a special, distinct and direct wrong to
each stockholder and not a wrong to the corporation. Lipton v. News
International, Plc., Del. Supr., No. 156, 1985, McNeilly, J. (Sept.
16, 1986). The corporation will suffer no harm because it makes no
difference to it whether the tender offer price goes to each stockholder
pro rata or whether it goes partially to Mr. Newman and Mr. Scott
to pay their golden parachutes and the remainder goes to all the
stockholders pro rata (including Mr. Newman and Mr. Scott). In
effect, what will occur is that Mr. Newman and Mr. Scott will receive
an additional premium for their shares at the distinct and direct
expense of each of the other stockholders.
VII
In conclusion, I deny plaintiff's motion for a preliminary injunction and hold in abeyance defendants' motion to dismiss.
IT IS SO ORDERED.

MARGOLIES v. POPE & TALBOT, INC.
No. 8244
Court of Chancery of the State of Delaware, New Castle
December 23, 1986
Plaintiff, a stockholder in the defendant corporation, brought a
class action seeking equitable relief and damages for injuries resulting
from an alleged unlawful restructuring undertaken by the corporation,
as set forth in a plan of distribution, introduced to stockholders in
a proxy statement.
Defendants filed a motion to dismiss on the grounds that the

