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DELAWARE ROUNDTABLE DISCUsSION'

4:30 - 5:15 pm

Paul Regan: All right, once again, good afternoon, and thank you for being
here. This is our final panel session for the day. We are calling this our
Delaware roundtable. We had a couple of Delaware folks in the last panel
obviously with Vice Chancellor Strine and Bill Haubert from Richards. We
are delighted to have with us today some members of the Delaware bar to
follow up on some of these recent developments and give us some
perspective on that. I am just going to hand you off to each of you one little
segment of our discussion. We are going to talk about four topics: (1) the
Airgas poison pill case; (2) the Del Monte case, or as some folks call it, the
Barclays Capital case; (3) Siliconix, transactions after CNX; and (4) a little
chat about Hammons Hotels and MBOs or management buy-ins.
First off, to start us off with a discussion on my far left, your right, are Marty
Lessner and Ken Nachbar. Marty of course is from Young Conaway
Stargatt & Taylor, and Ken is with Morris Nichols Arsht & Tunnell. Ken of
course actually litigated the Airgas case. So we just want to hand this off to
these two to get it started and get their perspectives on the Airgas decision.
Ken Nachbar: Okay, well, I would like to talk a little bit about Airgas. I
know you have heard a lot about it so I won't belabor it or try not to too
much. But I just want to give a couple of observations. First, it was a
brutally honest opinion. It was honest on the law as those of you who were
fortunate enough to hear Chancellor [Chandler's] comments at lunch, I am
sure, can appreciate. But it was also really honest on the facts. There were
passages that I read that I just cringed because they were bad facts for us that
got reported. There were passages where I know my friends at Wachtell and
Potter cringed because they were honest. The facts were just honest.
Chancellor [Chandler] said at lunch that one of the themes of his speech was
we ought to go back to the original Unocal, and to that I can only say amen.
And I think the problems of Unitrin are best understood by looking at the
cases that Unitrin purported to interpret, they were primarily Unocal and
Newmont Mining. And based on those cases, the [Delaware] Supreme Court
said in Unitrin, "well, you can't do things that are preclusive or coercive." I
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am going to say coercive or preclusive. Well, Unocal, what was actually
done in that case was coercive. In response to T. Boone Pickens' tender
offer, there was a leveraged recap that offered people, I don't remember the
exact number now, $75 or something if they tendered into the recap, and
they were going to get something, a stub worth $40 or $50, in the back-end.
People had to tender. T. Boone Pickens was not permitted to tender and
claimed that was discriminatory. But it was a coercive transaction. So if
coercive is improper, then Unocal was wrongly decided under Unitrin.
Newmont Miningwas preclusive. There, again it was T. Boone Pickens-he
was trying to acquire the company-and what happened was the company in
conjunction with a third party went out and did the street sweep and put
49.5% of the stock in friendly hands. After that, Pickens couldn't win. It
was preclusive.
And the point is, in those cases, that a balance was drawn. Now, you could
say that the balance was wrong, you could disagree with the outcome. But it
was a balance, and we seem to have lost that. We are no longer looking at
the same balancing, and I think that's what Chancellor [Chandler] was
getting back to. I also heard on the previous panel that the [Delaware]
Supreme Court has said that the board gets to fill the gap in tender offers and
well the board gets to approve mergers, it doesn't statutorily get to approve
tender offers, but the board gets to fill that gap because the Supreme Court
said so. And my question is: where? Because I am not familiar with that
case.
I understand Moran says that there is a role to be played by the board, but I
think that role, at least as I've understood it, is of limited duration and limited
purposes and subject to perhaps a different type of review than the decision
to turn down a merger. One of them has a statutory role, the other doesn't,
and I think that is an important difference. Chancellor [Chandler] talked
about-and he was much more eloquent than my analogy-about the erosion
of Unocal. And he was a lot more subtle than my analogy, which I almost
used at the argument and decided not to, but I think it's more like boiling a
frog. If you put a frog in 150-degree water, he is going to jump out. But if
you put him in 70-degree water, and it gets to be 80 and then 90 and
eventually 150, the frog gets cooked, and he never jumps out. Well, I think
if you said back in 1985 or 1986 when Moran was decided that a board
could say no permanently and forever to a fully financed all-cash, all-shares
tender offer with a guaranteed back-end that the majority of the stockholders
wanted to accept, and the board could just interpose its will, I think people
would have said, "that's crazy, you can't do that." Indeed, many of the early
articles talking about the pill and justifying the pill were couched in terms of
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shareholder choice. And the notion that shareholders have no choice, it's
entirely a board prerogative, it's pretty shocking if you look back, and I think
the heat has been turned up, and I think that frog is boiled now. And so I am
getting with the program, and I am joining the team. For those of you who
haven't seen this before, this is the Wachtell Lipton Airgas hat with the
Airgas logo, and we have to protect the bill which one of the newly elected
directors was credited with saying so. So I am with the program.
Lewis Lazarus: Ken [Nachbar], is it possible that you are late to the
program because you picked 1985? You said you would have been shocked,
but then along came Time v. Warner.
Ken Nachbar: Well, Time v. Warner was not a pill case. There was no
poison pill involved, and it was very different because Time v. Warnerhad a
long plan business strategy. And what that board was being asked to do was
to put their business strategy on hold in order to give time, pardon the pun,
for the competing bid or Paramount to actually make its bid and actually
close its bid which was going to take six to nine months. Air Products never
said to Airgas, "oh, don't build that new air separation plant, that will mess
up our bid." They never said that. All they said was, "do your business as
usual but allow the stockholders to tender. Get rid of the pill."
Marty Lessner: Well, Ken [Nachbar] is coming across as an advocate as he
should since he represented Air Products. I had somewhat interesting and
different role. I was advising clients who were following the case. And so
my job was to predict how the law would come out and how Chancellor
[Chandler] would rule so that other people could trade based on how it was
going. And to me, the result was not that surprising when you look back on
Interco and Grand Met and how that was overruled in Time Warner. And
there was a case in '95 in the district court in front of Judge Schwartz, Moore
v. Wallace, which was a "just say no case." To me, it was remarkably
similar. It was a fully funded offer, and the board said, "it's inadequate."
They trotted out their advisors. Their advisors said, "it's inadequate." And
Judge Schwartz said, "as long as the board in good faith said it's inadequate,
they can put that defense in. And it's really in until you replace the board."
And to me, I think that's why [Ken Nachbar's] client wanted to change the
bylaws so that they could get to that vote at an earlier time. And then it
became-when the bylaws, when you won and then when you lost-it really
became a temporal issue. That is it a "just say no?" Is it "just say no" for
one year? Is it "just say no" for two years? But to me, I thought it was going
to be clear that the difference between winning so that you could have a vote
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in end of January and losing so that you could possibly have a vote in June
or July or whenever the two years, or when it was going to happen, was just
not going to be that significant a difference. That time difference was not
going to make it up. And of course, you had your bad facts when three of
your directors "went native," and you missed an opportunity to have six
versus three, which would have made a very interesting issue.
Ken Nachbar: But to that, I would say, if it's a board decision, what
difference does it make if it's a six-to-three vote or a nine-to-nothing vote?
And if it's a stockholder decision, what difference does it make if three
directors want to redeem the pill or not? I mean, I guess the only other thing
I would say, and then I will turn it over to Marty [Lessner] because I know
there is more he wants to say. To show how far we have come, I look at
section 203. Section 203 was adopted. It says that you can't do certain
transactions without board approval. That's what the statute says, and it's
directed largely, not exclusively, but largely at tender offers.
And there was a bruising debate about the contours of the board power.
Who is an interested stockholder? Is it 10%? Is it 15%? Is it 25%? When
does the statute kick in? What's prohibited? Should it be the acquisition of
shares? Should it be self-dealing transactions? It's important that we have
exceptions. What are the exceptions? Should it be if you get 75% vote in
the tender offer? 85%? How long is the prohibition? Is it one year, or is it
three years, or is it five years? All of that was debated and we have the
longest statute in the Delaware corporate code as a result, carefully
contoured, carefully developed. Why? What's the purpose of that? Why not
just say "you can't acquire more than 15% without board approval."?
Because that's what the Airgas case says.
Marty Lessner: We had this discussion trying to figure out what we were
going to say after everybody bounced the rubble on Airgas all day. But I
think section 203 is fundamentally different. You can get 85% with a pill in
place but that trips the pill. The penalty is less under section 203. Even if
you trip 203, the penalty is you can't do a transaction, not that your stock is
massively diluted.
Ken Nachbar: But if the board has the power under a pill to prevent you
from getting 15% plus 1, it doesn't matter what 203 allows. It's irrelevant.
Marty Lessner: It's true, it's a lesser measure. A pill is a lot stronger
medicine that subsumes 203. Whether 203, keep that as my other medicine,
I guess it's a different issue. But I guess that would lead to the other issue
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that I wanted to bring up. And that is: who gets to decide, the board or the
stockholders? And ultimately the board can say no until the next election.
And so that is the out the [Delaware] Supreme Court said in Moran, you can
always throw the bums out. If you don't like who is on the board, you can
throw them out. So that leads to the next question: is it possible that you
can throw the board out if the board has put a pill in place?
Ken and I were on the opposite sides of a case called, Yucaipa v. Barnes
Noble, which was a pill case. And that case had a substantial stockholder
who had 30-plus percent ownership interest and a pill was put in the place to
prevent our client from getting over 20%, which created a disadvantage in
any proxy contest. And so the question is: if you wanted to lift the pill or if
you wanted to get rid of the directors, and this was a staggered board, you
would have to do two elections. But even to win one election, the pill which
was being used in that case to keep in place an electoral advantage.
So in Airgas, Chancellor [Chandler] went through an analysis that says that
it is "reasonably obtainable" to win an election when Air Products wanted to
get 67% of the vote to have a special meeting. The court did a calculation
and said, "it's not reasonably obtainable to obtain 85% of the unaffiliated
likely to vote, and that simply is not reasonably obtainable." In the Yucaipa
case, given the built-in advantage of a controlling stockholder with 30-some
percent ownership interest, the insurgent needed to get about 77% of the
unaffiliated vote to win.
So what you have got is in a pill situation where the ultimate safety valve is
an election, if you have a situation where you may have an institutional
advantage by a stockholder, can you go the next step and say, "it's not just
never, but you can't win an election without getting a super majority vote."
In that case-to kind of stretch it out-it really is a "just say no," for it's a
use of a pill to "just say no forever." As distinguished from Airgas, you
might say it's "just say no" for two years, which two years may be forever,
but there is a limit of two years as opposed to if you use a pill for a purpose
where you have a built-in vote advantage, it really may be forever.
Ken Nachbar: That would be true if you had an insurmountable advantage,
but in Yucaipa, Yucaipa's own proxy solicitor said that under the most likely
scenarios with ISS recommending and another large stockholder voting that
they were actually likely to win the election. And so obviously you didn't
have that in Air Products. But more importantly, and more to the numbers,
assuming 10% didn't vote in Barnes & Noble, assuming a 90% turnout, the
built-in advantage wasn't that big because Yucaipa was a 20% pill,
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management and the directors had 32%. There was a second large
stockholder who was very likely to, and did in fact, support the insurgents
who brought their shares up to the 32%. But if you look at the numbers and
just management held 32%, Yucaipa held 18%. If you assume that 10%
don't vote, when you do the math, they needed 67% of the outstanding and
voting shares, those who are outstanding and actually voted. And they
needed a two-thirds majority. In order to be the equivalent of Yucaipa, the
85% super majority, you would have had to have if you do the math a 1%
pill. Now, I think if we had done a 1% pill in Barnes & Noble, we would
have lost. We did a 20% pill and the court found that that was appropriate.
Marty Lessner: Ken and I have gone back and forth over the facts here and
I stick by the facts that we needed 77% to get it. But I think the fundamental
issue that comes out is: what's the purpose of the pill? And when the pill
was originally designed, it was to give some breathing room so that a board
could negotiate and hopefully get a better offer. And now, we stretch it in
Airgas that [the] negotiating period may be of an infinite term and it may not
even be a negotiating period because you can just say no. And the issue was,
it had always been envisioned that the ultimate safety valve was stockholders
would be able to get rid of the board that they disagreed with. And now, as
we argued-and admittedly we lost both in Chancery and the Supreme
Court-but you have taken the pill to a next level. And that is, you are not
using the pill to protect the board or to give it time for tender offer, but you
are using the pill to lock in an electoral advantage by a stockholder who has
30-some percent ownership, and by setting the pill at a 20% level, you have
locked in an electoral advantage forever and ever. And according to our
calculations, which we put forth in our briefing, under that and given the
assumptions of who is going to vote, you have locked it in. So, in any
election, you need to get 77% of the unaffiliated vote to win, which is a
number requiring a huge supermajority and which is number I think is
probably not "reasonably obtainable." This is a stretch where you are taking
a pill from its original purpose to give a board breathing room to consider a
third-party offer, to another purpose which is to lock in an electoral
advantage. Now, the issue did not raise the eyebrows evidently of Vice
Chancellor [Strine] nor did it raise the eyebrows of the [Delaware] Supreme
Court. I think that at some point, it may get revisited.
Paul Regan: Well Marty [Lessner], let's keep our eye on that one. Kevin
[Brady] has a comment on the A irgas case, before we change gears to the

Del Monte case.
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Kevin Brady: If I could just make a comment. I also was following the trial
to advise certain of my clients, and really was a fascinating experience from
the practitioner's point of view, and it really was great theater-a throwback
to takeover cases from the '80s. And if you get a chance to read the
transcripts, it is well worth it. To give you a short example, the closing
arguments started at 9 o'clock and ended at 5 o'clock, and they were very
polished and very smooth, weaving in the technologies. So it was
fascinating to watch.
Also, there was a very interesting part from a practical point of view. There
was a privilege that only allowed Delaware lawyers to see certain
documents, and it didn't really register to me until at some point during the
trial, Rocky stood up and said, "we are going to clear the courtroom." I
walked outside and realized that Cravath lawyers were standing one side of
me, the Wachtell lawyers were standing on the other side, and I thought,
"who is in the courtroom?" And then these lawyers had to go back in and
follow up at the cross-examination. So imagine the logistical problems of
dealing with something like putting the brief together where your co-counsel
can't see some of the documents you are going to talk about in the brief. So
it was very interesting. Chancellor [Chandler] was also engaged in a number
of the examinations, although he did lead in with, "now, I don't want you to
read anything into this question," which of course everybody would read
everything into what he just said. Anyway, it's fascinating from the
practitioner's, from the law student, and the technician's point of view. It
was a fascinating case and well worth reading the transcripts and the
opinions even though they are quite lengthy.
Paul Regan: Well, thanks, Kevin [Brady]. Next up, we want to get into this
Del Monte case one more time today. It's certainly been the topic of a lot of
conversation earlier, especially regarding the role of a financial advisor for
the board of the selling company, Barclays Capital. For this discussion we
have, to my left, your right, two Delaware litigators: Lewis Lazarus, a
partner at Morris James, and Ed Micheletti, a graduate of this fine institution
and a partner in the Delaware office of Skadden Arps Slate Meagher &
Flom. I have two questions to start but you guys take it from there. On the
one hand, is this just how Wall Street works? Second, if you have advised
committees, what are you telling them before or after Del Monte when it
comes to working with their advisors as to what their expectations ought to
be?
Lewis Lazarus: Thanks, Paul. I was here this afternoon and Del Monte was
discussed many times by many people so I was trying to figure out what I
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could say that might contribute to the conversation today. And I thought
originally I would come in and say something that might be perceived as
provocative, at least by Rob Kindler and the J.P. Morgan banker, Mr.
Woolery. Of course, both of them have left. But Rob [Kindler] did give me
an opening when he said, "law guides a lot of what you do." I don't know
what the part is that it doesn't guide, but in any event, law guides a lot of
what you do. And to answer your question, I don't think on the facts that
were presented in this case that the Vice Chancellor [Laster] or any vice
chancellor or chancellor of the Court of Chancery could have decided
differently, at least in finding that the conduct of Barclays bank was
inappropriate. And to state that more starkly, the rule of law would not have
existed if under the facts of this case Vice Chancellor Laster did not find
inappropriate the conduct of Barclays bank.
And I want to start by doing something that hasn't been done today, which is
just to go back to Toys "R" Us and read to you what Vice Chancellor Strine
said with respect to the appropriate conduct of investment banks or the
inappropriate conduct of investment banks and boards, which formed the
backdrop to what the Court of Chancery did in the Del Monte case. In the
Toys "R" Us case, the sell-side banker First Boston asked initially about
providing buy-side financing for the purchases of a subsidiary and in the
words of the court, "the board promptly nixed that idea." Then there was a
lengthy process. The form of the transaction changed from a sale of the
subsidiary to the sale of the whole company. And after the process
culminated and after an executed merger agreement, First Boston again
asked to be permitted to provide a portion of the buy side's financing.
And as Vice Chancellor Laster pointed out, this time the board agreed, and
Vice Chancellor Strine in Toys "R " Us described that decision as
"unfortunate in that it intends to raise eyebrows by creating the appearance
of impropriety playing into already heightening suspicions about the ethics
of investment banking firms." He suggested that it would have been "far
better from the standpoint of instilling confidence if First Boston had never
asked for permission and had taken the position that its credibility as a sellside advisor was too important in this case and in general for it to
simultaneously play on the buy side in a deal when it was the seller's
financial advisor." Vice Chancellor Strine also noted that "it might have
been better, in view of First Boston's refusal to refrain, for the board of the
company to have declined the request even though the request came on May
12, 2005, almost two months after the board had signed the merger
agreement."
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Nonetheless, after reviewing the yearlong multi-faceted process that the
board and its banker conducted, the court concluded upon close scrutiny that
First Bank's appearance of a conflict did not have a causal influence on the
board's process, but the court cautioned "in general, however, it is advisable
that investment banks representing sellers not create the appearance that they
desire buy-side work, especially when it might be that they are more likely to
be selected by some buyers for that lucrative role than by others." So that
was the rule, that was the guidance provided by Toys "R" Us, by Vice
Chancellor Strine in, I think 2008 or '09 or '07. So it was a number of years
before this transaction.
So what happened in the Del Monte case? First of all, Barclays had served
as the banker for Del Monte for a while, and it met with KKR and it was also
a banker to KKR, and it presented numerous opportunities to KKR,
including an opportunity at Del Monte. And it proposed to run a process
with KKR for Del Monte in which there would be five equity sponsors
solicited with no strategic buyers. And before they could go through on that,
another private equity firm, Apollo, lobbed a bid in, and Del Monte turned to
Barclays as its investment banker. And Barclays said nothing about
conversations that it already had with KKR and did not disclose that it
already discussed with KKR early on that it intended and it was interested in
providing buy-side financing.
So at thatjuncture, a conflict existed, and nonetheless, Barclays proceeded to
be the investment banker for Del Monte. Then a confidentiality agreement
was entered into in which all those participants in that process needed to
agree that they would not discuss with each other or with any other banker
any of the information that they learned from the company without the
permission of Del Monte. That was very important because it left the board,
quite properly, in charge of the sale process. In the first phase of this
process, the board ultimately determined that they were better off remaining
alone and that they were not for sale. Thereafter, in complete violation of
that confidentiality agreement, Barclays met again with KKR, and it
discussed putting a proposal together to bid for Del Monte with a group
called Vestar. Vestar was the other entity that had expressed interest in the
initial sale process. Vice Chancellor Laster found this very problematic
because by pairing the two bidders together, in effect, Barclays was not
providing value for Del Monte and its shareholders because it was
eliminating the likelihood of greater competition.
So those two facts, that from the outset, Barclays Bank intended to provide
buy-side financing while it was the investment banker for the seller, and that
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it violated a confidentiality agreement that prohibited it from talking to other
buyers without the permission of the seller were very dramatic facts. So the
investment bankers aren't here. I was pleased to hear Rob Kindler say that
what the Court of Chancery says and does matters to investment bankers. It
determines a lot of what they do. And I think the decision in Del Monte was
simply a reaffirmation of what the court had said in Toys "R " Us. And as I
said, I don't think there was any room-people can disagree about the
remedy perhaps-but there was certainly no room for the court to do other
than what it did in finding that the behavior of the investment bankers was
inappropriate.
Edward Micheletti: Yes, I agree to that. I guess I tend to live by a few
rules, one of them is that it is okay to react but not overreact. It usually
keeps me out of trouble, not always. But when I read this case, initially I
said wow, I mean this is one is potentially a game changer. And I read it
again, and I said to myself, there are actually a few things here that make this
a little bit different than sort of the normal, I guess, banker relationship
situation. And I think you can see that throughout the opinion. A few things
that jump to mind for me. Number one, it's just a preliminary ruling at a
preliminary stage of the case. Things could potentially develop and change
as the case goes forward and the record develops for trial. So I think it's
something to keep an eye on. Maybe the circumstances will change and lead
to a different result.
I think it's also part of a trend by the court recently, in terms of scrutiny on
bankers, banker disclosures, banker conduct, and banker compensation. In
the last year alone there have been five injunctions related to banker conduct
or banker disclosures. Atheros, Del Monte, Steinhardt,Art Technology,
Maric Capital, all those cases are injunctions that have either dealt with
banker disclosure-related issues or banker conduct-related issues, like in Del
Monte. I think, what does it mean? It means the courts are scrutinizing
banker conduct and banker disclosures. And it's something, if you advise
banks, something you have got to keep in mind. Or if you are advising a
board, it's something to keep in mind. Make sure that you have got a good
handle and grasp on what the bankers in that case are doing, what their
interests are, what their compensation structure is. These are the things you
have to pay careful attention to.
To me, the Del Monte decision turns on three key points. Number one was
this perceived secret conduct that Barclays was engaging in behind the
scenes that didn't emerge until discovery in the litigation. That alone could
probably raise an eyebrow. Number two, the perceived breach of the
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confidentiality agreement that prevented partnering among the private equity
companies. I think that drove the court's decision significantly. And third,
the fact that Barclays who had a clear financial interest in the buy-side
financing and the amount of money it stood to make if the buy-side
financing took place, and thus if the deal took place, coupled to the fact that
the board seemed to permit Barclays to conduct a go-shop. You could say
what you want about go-shops whether they have merit, whether they don't
have merit. But in that instance, it's not that difficult to see the potential
conflict of interest in letting Barclays run the go-shop. And frankly, that was
the one spot where I thought maybe the board could step up, or somebody
could step up and say it really does not make sense to have Barclays run the
go-shop.
Another aspect of the opinion that I think is sort of overlooked to a certain
extent is the fact that the court stressed repeatedly that this board may not be
subject ultimately to monetary liability because of section 102(b)(7) and
section 141(e). I guess from the board's standpoint, that's a good thing. But
it underscores for me, and again when I read the case, I was trying to find
where does this fit into the grander scheme of things. I said to myself, this is
a situation where the court is perceiving misconduct or perceiving a conflict
of interest that tainted the process. And in those situations, in my
experience, the court is going to find a way to reach a result that's going to
do something that's going to help the plaintiffs in that situation or help the
other constituencies that may be suffering from the conflict of interest. And
I think that's what this case ultimately boils down to.
So if I am advising the board, just to bring this full circle, one of the things I
look at immediately is where are the pressure points when it comes to
conflicts of interest? Who has the potential conflict of interest in the case?
Whether it's an advisor, whether it's management, whether it's certain board
members, and try to do you can to mitigate any problems associated with that
as soon as you can. Here, the board was, I guess (and I wasn't involved in
the case), but the board wasn't able to do anything right away because it
wasn't aware of the conflict. What I try to do when I first get into a case, and
what I try to advise the people I am working with to do, is to get to the
bottom of any potential conflict as soon as you can and try to keep it from
becoming a problem for the process.
Paul Regan: In the case, of course, there is a point at which Barclays
approaches the board, and says "we would like your consent," and officially
asks for permission to be part of the buy-side. Maybe it was a question of
the board not appreciating that such approval would not exactly make for the
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most optimal go-shop, unbiased, get me the 'best number from whomever
we'll deliver it scenario,' right?
Edward Micheletti: Yeah. I mean it's what happened in Toys "R" Us too
when the banker came to the board with that request initially and the board
said no. After the deal was struck, and the bank came back, the board
relented and said yes. Here, the board was working on imperfect
information according to the opinion when Barclays approached the board at
that point. The fact being that the court perceived that Barclays was from the
very beginning, before even bids were made, contemplating buy side
financing, it never raised that with the board in a timely way.
Lewis Lazarus: Plus, they wanted to do the buy-side financing before they
had even reached terms on the price of the merger agreement, which really
sharpened the conflict.
PaulRegan: And, Mark [Morton], ifyou don't mind me turning this to you.
Your firm represents Barclays Capital so obviously you would echo Ed
[Micheletti's] remarks. A preliminary injunction decision is a posture in
which the court is obviously saying, "look, I am not making findings that are
definitive. I am making a preliminary call of what likely would happen at
trial to determine if I need to make some kind of emergency relief right
now." But maybe more abstractly, Mark, if you are comfortable as a
transaction lawyer advising, in a practical matter going forward, what
follows?
Mark Morton: So first, a preliminary comment or two before I respond to
your question. As you pointed out, we represent Barclays. We were
retained after the injunction hearing. Keep in mind, they weren't a party. So
when that opinion was issued, they had not had an opportunity to brief
anything. They are now party to the transaction. And so the court's posture
in the litigation may change dramatically. If you think back to cases like
Disney, the earliest decisions were quite critical of the board process. After
trial, the Disney directors won. If you think back to Hammons, the early
decision suggested entire fairness applied and it suggested that the
controlling stockholder may have engaged in bad conduct, but ultimately the
court upheld the transaction and considerably softened its earlier criticisms.
So I think the procedural setting is quite important. Now, in terms of
takeaways, I can offer general comments without going to the merits of this
decision. First, I think this case highlights the importance of transparency.
Bright light is the best antiseptic-that applies with your lawyers, your
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bankers, and your committee members. You want full disclosure of
potential conflicts and actual conflicts. If you are advising a target and your
law firm had substantial relationships with four of the bidders, would you go
to your client, your committee and tell them that? You would, right? Well,
the same rule applies with bankers. The board has to be more aggressive in
setting the rules for the process. The board has to query its bankers and its
lawyers and establish a record that shows that it asked the right questions
throughout the process.
Lewis Lazarus: Do you think they should ask at the outset or have a policy,
"we don't want an investment banker on the sell side who has had any
conversations or who has an interest in doing buy-side financing." Should
that be a question that they should have to ask?
Mark Morton: I will give you a practical example. We are working on a
deal now and we did not want to have buy-side financing become an issue.
In the banker's engagement letter, we insisted on a provision that precluded
the banker from offering buy-side financing. If they came to us later and
said, "there is a real case here for buy-side financing," I wouldn't be
surprised if my client's reaction would be "great, go find a banker that can
offer buy-side financing, and we will bring them in. But it's not going to be
you." Right? If it's such a great deal, somebody should make a lot of money
doing it, and I am sure there is another banker that can do it.
So, I think managing the process is the key. At the end of the day, if the
committee decides that buy-side financing makes a lot of sense and there has
been full disclosure throughout, then the committee can weigh this and make
a record for why it's the right thing, I don't think the court is going to step in
and say: "We disagree with the business judgment of the committee." But a
number of these earlier cases were not this clean. So, I think it's about
building the right record.
You also cannot just deal with this at the engagement letter level. You have
to deal with it during the process. When the first banker book is circulated
after the first round of bids come in, you should ask the banker: "What kind
of relationship does your firm have with the parties that have submitted
indications of interest?"
Now, if the individual banker's biggest client was Apollo, and Apollo was a
bidder, I would like to know that. That might be enough on behalf of the
committee to push them to get a different banker on the team. Full
disclosure is the key. If you don't ask that question, if it's not volunteered, I
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think you start to create problems for the litigators. So I think those are all
critical things.
The last thing-and it's just something I touched on a little bit earlier today
in my presentation this morning-is the nature of the injunction issued in
Del Monte. Typically, buyers can't walk away from a deal if there is a
temporary injunction issued. That's why when you have disclosure
injunctions issued-and they are not uncommon-buyers can't walk away
even in the face of a ten, fifteen, or twenty-day delay. In Del Monte, the
court issued a sun-setting injunction, but on a deal protection issue. As long
as it's temporary, buyers generally will not have the ability to walk away
until the drop-dead date and that's almost never going to be the case with a
ten or twenty-day injunction. This outcome already has produced a deal
where buyer-side counsel insisted on an "anti-DelMonte" provision. They
basically negotiated for a right to terminate a deal if an injunction precludes
the buyer from enforcing the terms of the no-shop. From my perspective,
that is a pretty aggressive position to take on the buy-side. It does sort of feel
like you are poking the court in the eye and saying: "We will prevent you
from granting the same type of injunction in the future." So I would think
about whether or not that's where practice should go.
Paul Regan: It is a fascinating issue. I remember reading the Del Monte
case noting that the court would very carefully say: "Oh, well, by the way,
my injunction won't trigger walk away rights of the contract." I thought,
"Well, what's the next one going to say when the contract does provide for
walk away rights if an injunction issues?" And I think the court then, if it
gets that next case, is going to have to say, "We are not going to be
hamstrung by contractual provisions when fiduciary issues are paramount."
It will be interesting to see how that plays out in the next deal.
Next up, we have an opportunity to talk one more time today about the
Siliconix transactions as they bloomed into this possible unified standard,
after PureResources, or PureResources-"plus"with Cox Communications,
and ultimately with CNX Gas and the [Delaware] Supreme Court saying,
"We don't want it yet," and thus denied an interlocutory appeal in that case.
To chat about this with us this afternoon is Kevin Brady. You heard from
Kevin [Brady] earlier and of course Francis Pileggi. Both Kevin and Francis
are alumni of Widener Law School and former members of the board of the
DelawareJournalof CorporateLaw.. We are proud and grateful to have
them back with us today. So guys, it's your piece. Thanks.
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Francis Pileggi: Thank you, Professor [Regan]. I am sure that a lot of
people who are experts don't need a short overview, but I think there is at
least a substantial number who might be law students and who might not
otherwise be familiar with some of the cases. So, I thought I would just start
out and give a quick overview regarding what we have been referring to as
Siliconix transactions. That refers to a situation where a controller's
unilateral tender offer is followed by short-form merger. One of the cases
we are going to be talking about is the CNX case. That case was decided on
a preliminary injunction motion. And the preliminary injunction was denied
in part because there was no disclosure claim and any damages would be
available after trial. That case also was the subject of a subsequent opinion
where the Court of Chancery granted an interlocutory appeal to get
authoritative instruction from the Delaware Supreme Court but the Delaware
Supreme Court denied the interlocutory application.
Let me just mention a few other points for purposes of setting the table, so to
speak. According to the CNX case, there are at least three standards that
apply in these types of freeze-out transactions where a majority shareholder
squeezes out the minority through a tender offer. And although there are at
least three, there can't be more than five, because there are only five
members of the Court of Chancery. Let me go over quickly some of the
standards that are going to be discussed. One is the unified standard. You
will hear that discussed a lot today and elsewhere, and that involves a
situation where you have both independent directors and unaffiliated
stockholders who are given the tools to negotiate with the controllers. The
business judgment rule will apply if the freeze-out is conditioned on both the
approval of the special committee and the approval of a majority of
unaffiliated stockholders.
The next standard is where you have PureResources applying a four-part
test. The third standard is where you have the unilateral two-step freeze-out
which will not be reviewed for entire fairness unless the offer is structurally
coercive.
I am going to end this initial introduction with a short quote from Professor
Davidoff. Since he was one of the organizers of this symposium, it's
appropriate to quote from him. He commented on his blog about the CNX
case, saying that it left people scratching their heads as to which is the
appropriate standard to use in this situation, and suggested that in order to be
safe, many advisors will pick the stricter standard. He said they will pick the
stricter standard: "lest they risk getting assigned to a judge who disagrees
with Vice Chancellor Laster." That's just a very quick overview of some of
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the terms and the standards that we are going to be discussing. Now, I am
going to turn the microphone over to my learned colleague, Kevin Brady.
Kevin Brady: Let me just talk for a couple of minutes about the practical
effect of the CNX decision. It was interesting that Vice Chancellor Laster
followed what Vice Chancellor Strine said in Cox Communications about a
potential unified standard. And the problem, from a practitioner's point of
view, is that you have no Delaware Supreme Court guidance. If you have
three different standards, that doesn't help you from the deal side to get the
process right. And then you have at least reduced the legal risk of litigation
on the back-end. Vice Chancellor Laster tried to, in effect, clear things up
by suggesting the unified standard when he granted the interlocutory appeal;
it was like tee ball where he put the ball on the tee and said to the Delaware
Supreme Court: "okay, pick one. Left field, right field, center. You hit it,
and we will follow it." And [the Delaware Supreme Court's] comment when
they declined, they said they were refusing based upon the current state of
the record. Interesting comment because the standard of review is a legal
standard. So what's the state of the record? I am getting confused, and so it
leaves the bar confused, and that's not very helpful moving forward. I agree
with Francis [Pileggi]. And when you look at these choices, more than likely
companies will pick the most strict standard to use because you run the risk
that if you take Pure Resources' approach, and you get Vice Chancellor
Laster, he will say: "you should have known better. I gave you the standard,
and you should have gone with that."
Paul Regan: So Kevin [Brady], is this one of those things at this point, the
practical advice is hope for the best but prepare for the worst. And at a
minimum, no matter where you land, you can meet-I think it's Professor
Steven [Davidoff| was pointing at earlier-showing fair dealing. You have
the ammunition to at least meet that if that ends up being the test you are
going to face.
Kevin Brady: Yes, you still have Kahn v. Lynch, which is a Delaware
Supreme Court case. And so that standard, where the Court said entire
fairness would apply unless the challenging party can show board
involvement or approval of a majority of the minority, and then the burden
would shift. The interesting part in all of these cases-starting with Kahn
going all the way through-is the point about coercion. In PureResources,
that was a significant part of the discussion dealing with those factors to
address the inherent coercion. And then you have a situation that applies to
tender offers and what do we do with mergers? What do we do with the
Kahn v. Lynch situation a long-form? Or a negotiated two-step merger?
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FrancisPileggi: I have a question, and it might be a softball. Why do you
think the [Delaware] Supreme Court didn't accept the invitation, for a lack of
a better phrase, to clarify the issue and maybe establish only one standard
instead of three?
Kevin Brady: That's a very interesting question. Everybody is guessing, and
I would imagine that generally the Delaware Supreme Court likes to speak
with one voice, and you see very few cases with a split decision. And I am
taking a guess when they discussed this, they weren't of one voice, and so
they decided that they would wait. I can't think of any other reason, and we
have a lot of learned folks on the table if they want to chime in.
Lewis Lazarus: Well, Kevin [Brady], my theory is that that [the Delaware
Supreme Court] wanted a fuller record. And we talked earlier about the Del
Monte case, it was a preliminary decision, the facts could change after you
get a fuller discovery. And I think [the Court] wanted to see how the record
developed at the end of the case, and when everybody had a full opportunity
to testify and relevant people had made statements and/or testified at trial, if
there was a trial. And then [the Court] would be writing on a record of what
actually happened that may be more representative of what happens in
transactions like this. And [the Court was] less likely rule on something
where the facts that are in flux and not finally determined. I understand the
argument that it's just a question of law, but the question of law rises in a
particular factual context, and it was a preliminary record.
Kevin Brady: And that's what they said in the denial of interlocutory
appealEdward Micheletti: Just a quick point. One thing I find fascinating about
these cases is that you have got John Q. Hammons, which talks about having
business judgment rule apply when you use the special committee and the
proper majority of the minority vote, and you have the CNX case with the
unified standard, the denial of the interlocutory appeal. And I figured from
there, it was going to be a state of flux until the [Delaware] Supreme Court
weighed in on it and maybe not too much beyond that. Since then, we have
had two additional cases that seemed to acknowledge that if you use both
procedural safeguards, you get have business judgment rule, Reis and the
Hallmarkcase. So it seems like there is a body of case law that's starting to
grow that suggests, at a Court of Chancery level, that suggests that if you use
both, you should get business judgment. And what I hope happens is that
that concept, if it continues to develop like that, it gets consistently applied
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by the chancellors. And at some point that decision will be taken up to the
Supreme Court after a dispositive motion is granted or after final relief, and
we will get ultimate word. But I think the worst thing that can happen is that
you have got different chancellors using different standards deciding similar
fact patterns.
Paul Regan: It was that way once upon a time with Kahn v. Lynch. I mean,
before Kahn you had the Chancery Court sort of navigating this going
private with the 800-pound phenomenon, and Chancellor Allen said, "Ithink
if you are using a process, you own business judgment rule." And then Vice
Chancellor Jacobs said, "you can never get rid of this coercion." But that's
the call they made, and maybe that's eventually going to be enough
development and they will say we are going to pick or modify that approach.
Mark Morton: I have maybe a contrarian view on this issue. First, a
background point. In the Cox Radio case [Vice Chancellor] Parsons applied
a different version of this test. I believe that case was further along in terms
of its development of a record and I believe was on appeal at the same time
that the Supreme Court was considering this interlocutory appeal. So, it
could be that the court already thought it had a case that would allow it to
address this issue. There could be any number of reasons why [the Delaware
Supreme Court] may not want to take that particular case under those
circumstances. We just won't know until they come out with a decision.
Second, I wonder whether we get tied up in knots a little bit too much on this
debate about which theory is right. In Siliconix, the court made it clear that
it expected full disclosure and an uncoerced stockholder vote, but signaled
that on some level it was okay with you proceeding. Whether it is treated as
an entire fairness transaction, the reality is that you are going to form a
committee in the face of any tender offer from a large stockholder. Once
you form the committee, we have cases again that counsel in favor of giving
them all the power in the world.
So, if you have created a special committee that is fully empowered, I am not
sure that the applicable standard of review really matters. The worst case
scenario for you should be a burden shift because you have a fully
functioning and effective special committee negotiating the deal. Whether
you end up with business judgment is not that critical. In fact, as I said
earlier today, I am not sure you want to bargain for a majority of the minority
condition because I believe I will have to trade price for that condition. So
whether it's Pure,Siliconix, Cox Radio, or CNX, I am not sure that I really
care. From the buyer's perspective, I am fine with the burden shift, plaintiffs'
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obligation to show that it is unfair, and a committee on the other side that
thought it negotiated an appropriate tender offer in terms of pricing and
disclosure, and they let it go forward.
PaulRegan: I wonder-and Kevin [Brady], maybe you can comment on
this as well- is you certainly see in Cox Communications, a Sliconix-type
case, and you see in the Hammons case both Chancellor Chandler and Vice
Chancellor Strine suggesting with great interest that both roles are important.
And I think we heard earlier from Professor Davidoff that there is this
analog. In a long-form merger, the board has an important role and then the
shareholders collectively have this binary upper down vote on the deal. And
the proxy for that here in the Siliconix [context] is a committee gets to
negotiate, and you have this non-waivable majority of the minority
condition. If that second piece is so important, does that become a potential
problem if somebody is gaining that and buying a blocking position trying to
extract gains that are private gains relative to the other shareholders? Or is
that just-it should be handled on a specific case basis or is that sort of-it
should be this way in all cases that raise these issues?
Kevin Brady: I think one of the things that people are searching for is some
sort of standard that they can apply across the board. So if you are dealing
with majority of the unaffiliated shares as part of the transaction in terms of
building those procedural safeguards, I think it started with Kahn and went
forward. That's a topic they want to have in the discussion whether or not
you end up with a burden shift, or you end up with that as part of your
standard. I think it's an important part, granted it does affect the deal price.
But I think that it's probably something that would be reviewed on case-bycase basis to scrutinize what you just talked about in terms of somebody
trying to game the system.
Lewis Lazarus: Can you elaborate on the deal price point? Is it your point
that the controlling stockholder will not pay as much if there is a majority or
the minority condition?
Mark Morton: The majority of minority condition injects more closing
uncertainty into the transaction. As a practical matter, in economic theory, a
controller should be willing to pay more if you know that once the
committee approves it, you will have enhanced your certainty of closing. In
fact, in Hammons, one of the bidders offered two different prices depending
upon whether or not there was majority of minority condition.
PaulRegan: Which structure was tied to which bid?
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Edward Micheletti: Would you get this type of uncertainty if the Supreme
Court said you will get business judgment if you use both?
Mark Morton: Well, you get certainty, but the question remains-is this
something for which a target should bargain to get business judgment. From
a target standpoint, again, I am happy with a burden shift and a higher price.
PaulRegan: In the couple minutes we have left, and I think we're down to a
few, and I know Mark [Morton] has been a busy guy today, but we had
chatted about this one other angle, the Hammons Hotels case, [which is] a
little different. It's not a Siliconix controller taking a company private. But
instead, you have a controlling shareholder negotiating with an arm's-length
buyer but who then dangles continuing equity participation, so there are
some conflicts that manifest there. And of course, that case just got resolved
in favor of the defendants on an entire fairness decision. And one question I
had which was interesting in terms of conflicts, is as I recall, the special
committee had legal counsel that also someone else in that firm was
representing the financing side of the buyer-and that certainly raised some
ethical issues which they got cleared-but you get to these kind of thorny
banker conflicts, attorney conflicts and all that. I thought maybe you could
speak to that in a little bit of time that we have.
Mark Morton: Sure. If you are representing a special committee, you want
to understand who in your firm has done work for any person or firm who
might be involved because it can certainly create for the court the appearance
of a conflict. How you resolve those issues is a little trickier. If you have a
huge piece of IP litigation for a strategic buyer and they enter the bidding
process, what do you do about that? The first step, obviously, is disclosure.
That is not something you want a plaintiff to uncover in discovery.
Paul Regan: Obviously, one of the remedies, at least for me, has been the
disclosure to shareholders of the conflict and the delay of the shareholders
vote. But in terms of just deal optics separate from disclosure to the
shareholders' letter is, is this a good idea, is this who the committee should
be using, a firm has got a piece of the buy-side, too.
Mark Morton: Yes. The problem is, many times, you unaware of the
possible conflict until it manifests itself by virtue of the bidder that shows
up. If I have just a minute or two, another comment or two on the Hammons
case. From a global perspective, I think this case is very nuanced, a very
well done case. I think it is spot on when it comes to the entire fairness
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review. It was not an ab initio entire fairness case, but it ended up an entire
fairness case because of the potential competition for consideration, the
differences between the normal stockholder and the controlling stockholder,
and what they both were looking to get out of the transaction.
Keep in mind that this case says that the majority of the minority condition
has to be non-waivable if you want to end up with the business judgment
rule. I think that is worth touching on quickly. First, we have an article on
our website about the Hammons case in which we include a matrix that
shows how the majority of the minority is really a misnomer once you factor
in the effect of the "dead vote." If you are a 60% controlling stockholder
after you account for the dead vote, you actually need a supermajority vote,
not a majority of the outstanding minority, because some people never vote.
The larger your controlling stockholder's stake, the bigger supermajority vote
that must be achieved. Over time, maybe the law will address that point. It
is sort of odd that you would have that much harder of a time getting the
majority of the minority. That point illustrates why it is a bit troubling that
the majority of the minority condition must be non-waivable. If you trust the
special committee to act as an independent agent, then why not allow it to
decide whether to waive that condition? Perhaps the committee will decide
that it should be waived to prevent a hedge fund that jumped in late from
denying an opportunity to the minority stockholders that the independent
directors thinks is an optimal deal.
PaulRegan: So the shareholders having this voice may not be "one size fits
all" depending on-and if there is a shareholder value maximization
rationale for waiving maybe nuanced version of defending, then still hang on
business judgment is your idea, right?
Mark Morton: Yes.
Paul Regan: Great. Well, thank you for that, and thank you to all my
panelists.

