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courts to get more involved in looking at the directors' motivations and the
substantive quality of what they do when they run the election on a matter
where their status in office is not at stake.
MR. McBRIDE: Can I address that?
PROFESSOR HAMERMESH: Oh, yes, please.
MR. McBRIDE: I think really that the simple answer to that, and it
parallels the answer in Unocal,what we are talking about here is not simple
director action in managing the shareholder meeting. What we are talking
about by definition is action that has both the effect and the purpose of
thwarting or interfering with the shareholder franchise.
If thats what we are talking about then it seems to me we are talking
about conduct that impinges on shareholder rights, and, I will say, I think
impinges in the same way that-well, not in the same way-in a more
Draconian way than what occurs in the Unocal context.
I agree with the comments that were made earlier, that one of the
reasons for the Unocal standard and the articulation of that standard in
Moranwhen it was originally adopted, was not just the omnipresent specter
of self-interest, but in addition, the thought that the conduct at issue, the
creation of this pill and its interference with the shareholders' ability to sell
his, her or its shares, impinges in some way on a right that shareholders
traditionally have had that justifies a more reasoned inquiry and less
deference.
To me, if that is true, Blasius or the type of conduct at issue in
Blasius, whether it comes up in a control context or whether it comes up in
the face of a stock option plan, also does not deserve deference.
I mean why, I guess my question is, why would you say, why would
a court say we should defer to when a board decides it is appropriate to
interfere with or thwart the shareholder franchise? I mean, that doctrine
makes no sense to me.
Now, not every decision the board makes with respect to the electoral
process implicates Blasius. So certainly if, in fact, and I will pose you some
hypotheticals for SWIB that create difficulty as where this line should be
drawn.
The first one is, does SWIB mean that every time a board adjourns a
stockholders' meeting that decision will be judged under Blasius?

Well, the Chancellor in his opinion on reargument gave the clear
answer no, not every adjournment of the stockholders' meeting would justify
the application of Blasius.
Now, let me go to the other extreme on the spectrum, which I think

were the facts in SWIB. In S B the meeting was adjourned on a proposal,
stock option plan, that the person who made the decision to adjourn the
meeting was interested in. He was a beneficiary of the stock option plan that
was about to be defeated.
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Second thing was the ostensible purpose offered up by the board for
adjourning the meeting was that the board wrapped themselves in the mantel
of shareholder franchise and said, well, we are only adjourning the meeting
because we want to enhance the shareholder franchise, we want to make it
more possible for shareholders to vote.
Yet, they adjourned the meeting and in an announcement at the
meeting itself, which virtually no one attended, as is usual in that case, and
they never publicly disclosed to anyone, including my client who was
running the proxy contest, opposing them, that the meeting had been
adjourned. The only way we found out about it was we called to find out
what the results of the vote was and they said, oh, well, didn't we tell you,
the meeting has been adjourned.
And then went out and didn't try to drum up a vote of the shareholders
who hadn't voted in a neutral fashion. Rather, they went to those
shareholders whom the board thought, who hadn't voted, whom the board
thought would vote in favor of the stock option plan, tried to get them to
vote and went to those who had voted against it and tried to get them to
change their vote.
So to me that's the other extreme.
Now, where between those two extremes-the plain vanilla
adjournment and adjournment on all those facts-you draw the Blasius line
is to me an interesting question.
VICE CHANCELLOR JACOBS: Well, I just wanted to add one
other factor to the discussion because I think it was left out. The question
is, in view of the fact that we have Unocal, is there any need for a Blasius
standard, standing separately.
All the discussion has been about how far out Unocal reaches, but that
discussion doesn't take into account one other important case and doctrine,
and that is Schnell.
You have to keep in mind that the only reason, I think, that Chancellor
Allen developed the Blasius doctrine is because in the Blasius case, even
though the directors did something purposefully to impact the shareholder
vote, they did so in good faith. And the reason they did it in good faith was
because they were genuinely concerned that if this other, if this dissident
group ofdirectors got elected they would implement a restructuring plan that
their own counsel and financial advisers told them would bankrupt the
company. So the case came up in that posture.
In SWIB, based on your own description ofthe case, you can make the
argument that there was bad faith, that is to say,.the case could have gone off
on a Schnell rationale.
MR. McBRIDE: Yes.
VICE CHANCELLOR JACOBS: It didn't even need to be addressed
under Blasius.
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My point, and the question, is this: if Blasius is not needed in cases
where we are talking about director action that touches on control, and if it
isn't needed in cases where the directors are shown to be acting in bad
faith-that is 'bstructing or interfering with the vote in bad faith and,
therefore, are governed by Schnell-what you are left with is a very narrow
area where the directors are acting in good faith and engaging in conduct that
doesn't touch on director control.
It is a very, very small part of the universe, and once you look at it that
way, the question is, are we better off or worse off having yet a separate
standard to govern that very small area?
MR. McBRIDE: Well, I think it is a small area, although I am not
certain how small is small.
To take the Peerlesssituation, if we move from the proposition that
Blasiusdoesn't apply to all adjournments, then the next step, it seems to me,
where you might draw the line is, Blasius will apply any time the board
adjourns a meeting where there is a board recommended matter that is about
to be voted down, whether the board is interested in it or not.
VICE CHANCELLOR STRINE: Every board, you can't take a matter
to your stockholders if you dont recommend. I mean Van Gorkom, you can't
just put something to your stockholders.
MR. McBRIDE: Well, you can have a stockholder proposal.
VICE CHANCELLOR STRINE: Aren't directors supposed to
propose things to stockholders that they believe is in the best interest?
MR. McBRIDE: Oh, absolutely. And I am not trying VICE CHANCELLOR STRINE: So you can't adjourn when not
everybody is voting? You can't adjourn that?
MR. McBRIDE: No, it would be that if there was an adjournment,
and I am not necessarily advocating that this is where the Blasius line ought
to be drawn, this is the next, to my point, milestone on that continuum, but,
first of all, certainly, the application of the Blasius doctrine should not and
is not intended to deflect the board from making proposals to the
shareholders.
But it is, it seems to me, not inappropriate under the circumstances
where a board, having made a proposal that's about to be voted down, and
wants to adjourn the meeting, because that is such a one-sided power,
because the other side of the proxy contest is never going to get to exercise
or typically will not be able to exercise that kind of power, to put that power
in the hands ofthe board and not require some heightened scrutiny of its use
to me invites abuse.
MR. LAZARUS: In that circumstance, picking up on what Vice
Chancellor Jacobs said, in that circumstance if you adjourn the meeting on
a director proposal because the board doesn't feel it is going to get enough
votes, and then you don't advise the other side, then you have a Schnell
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problem, don't you, that you acted inequitably? And couldn't that be
addressed under Schnell?
Because I would think that would strike any vice chancellor as
inequitable in its execution.
But I just want to ask one other point before I forget. Would it make
any difference to you if the proxy statement said that the meeting may be
adjourned, you know, we reserve the right to adjourn PROFESSOR HAMERMESH: Which it always does.
MR. LAZARUS: Which it always does. Is that a factor that matters?
MR. McBRIDE: Let me address, and, again, I am of a mixed mind
on this point in the milestone as to whether Blasius should apply here, but
I think the best argument as to why it should is what I will call an
institutional corporate democracy argument.
Proxy contests are already stacked against a dissident. The board
already has innumerable advantages in that proxy contest.
And my client in this case was an institutional shareholder and their
view was, if you say to boards of corporations that the Delaware court,
wherein there is a proxy contest, will defer to your judgment on adjourning
the meeting when you are losing, that will make proxy contests even more
unattractive than they already are, and it will impact the credibility of
corporate democracy, in institutional sense.
PROFESSOR HAMERMESH:
Why doesn't it simply tell
insurgents-and I don't know where I come out on this, by the way. I am
being a devil's advocate. Why doesn't it simply tell insurgents, you better be
ready to go the distance and distance includes an adjourned meeting, and
you better be out there ready to campaign after the original date, because
that's not necessarily going to stick. As long as they tell you about it. If they
don't tell you about it, it is a Schnell problem.
MR. McBRIDE: Let me ask you, and I don't mean to draw oversimplified analogies to electoral process, but who would want to run for
election if you know your opponent, if you happen to be winning on the day
of the election can postpone it for another month? But you can't.
To me, I have got to say, I think to say to boards MR. LAZARUS: That's a threat to control. That's Unocal.
MR. MONHAIT: When Dave spun this out yesterday I accused him
of having become a plaintiffs lawyer, and I guess in the SWIB case he
effectively was, so let me support my fellow plaintiffs lawyer on this point.
I think this is a tough question and I think where you come out on the
answer to it really depends on the value you want to place on organized
shareholder activity that affects the voting process.
Our law, as it has developed, has placed an awful lot of weight in
recent years on informed shareholder decision making. Our law and the
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federal law has placed some emphasis on encouraging shareholder activism,
particularly among institutional shareholders.
The notion of having any kind of meaningful vote or, said differently,
any kind of vote only really becomes meaningful if there is a choice to be
made. If there is really only one side of an issue presented and no one is
taking the opposite side, there is really nothing to vote about.
So if we are going to have a meaningful election there has to be
someone taking the contrary view and that is going to have to be some
organized shareholder activity, whether you call it a proxy contest or just a
mailing, something to stir up a contrary vote, contrary to the board's,
whatever position the board has taken on the issue.
Now, if we want to, we don't necessarily have to encourage that, but
if we want to not discourage it, it would seem to me we have to have rules
of the game that say, you know, okay, we recognize, as has been said earlier
today, that the board can conduct the election with the corporate treasury.
That's sort of a given. So the board starts off with that much of an
advantage.
But how much of an advantage are we going to accord a board before
we have so far discouraged this type of shareholder activism that it simply
won't exist. If we want to give it some incentive or, to say it the other way,
remove some disincentive, it seems to me there have to be rules of the game
that say at some certain point in time we are going to have it resolved, and
you can project your input, your expense, your effort up to that point in time.
PROFESSOR HAMERMESH: But the exercise here is trying to
determine whether those rules of the road are going to be fiduciary roads or
are they going to be statutory rules. And that's the difficulty of trying MR. MONHAIT: Well, the argument I have made I think is strongest
in cases where shareholders have a statutory or contractual right to vote on
the matter at issue. It becomes weaker in situations where the vote is not
required in some sense.
PROFESSOR HAMERMESH: Which was as a matter of Delaware
corporate law the case in Peerless, that there was no requirement of the
general corporation law of our state that the stock option plan be presented
to the stockholders.
I don't want to steal your thunder, Norman, but I know from your
discussion that you had a hypothetical that I thought we ought to pursue that
would illuminate some of the issues here a little bit more.
MR. MONHAIT: Okay. Lees see if we can replicate that. The
hypothetical went something like this: The board proposes a merger, adopts
a merger agreement. There is no great apparent self-interest in the merger.
Let's say, for purposes of argument there are two out of the ten directors who
are officers, so they will have the benefit of either their employment
agreements honored or golden parachutes, and the other board members
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have some modest number of options that are going to be cashed out as part
of the deal.
They propose this merger agreement. A group of stockholders does
not like the merger for simply policy reasons. They think the company
should remain independent or they don't like the merger partner. This is
simply a difference in business views between the board and this group of
stockholders, and the stockholders solicit opposition to the plan. We all
know that a merger requires an absolute majority of shares. We come up to
the shareholders' meeting and there is no majority to vote in favor of the
merger.
And the board decides at that point to postpone the meeting.
MR. McBRIDE: Postpone it or adjourn it? I am not certain it makes
a difference.
MR. MONHAIT: Whatever. They are going to delay the vote.
And their articulated rationale is we think this is an important
transaction for the company and whether it is voted up or down, we think it
should be voted up or down by a majority of the shares.
So we have got that basic fact pattern and we can throw a couple
wrinkles off of it. Does it matter at that point in time whether the vote is
48/42 in favor or against?
Does it matter whether the board thereafter conducts some sort of
open solicitation urging people to vote? Our view is you should vote in
favor of it, but whatever you do, vote.
Or that they just sit silently and go out and look for votes from people
that they think will support the transaction?
Does it matter whether they do something that promotes, allows the
other side to solicit votes? Which of these factors matter?
So I guess bringing it back to Blasius we have the question, A, is that
a thwarting or impermissible interference with the exercise of the
shareholder franchise and, ifso, is there a, quote, compelling justification for
it? We don't have an answer for that. I don't think we do.
PROFESSOR HAMERMESH: Well, before David answers the
question, because I sure ain't going to do it, let me throw a preliminary
factual wrinkle into it.
Instead of adjourning the meeting, in the face of a imminent loss in
the vote, the directors, rather than adjourning in the hopes of getting more
votes and getting the merger accomplished, say, gee, we are never going to
get this past the stockholders, let's withdraw the proposal and we will simply
recast it by making a tender offer for our merger partner and doing the
substance of the transaction that way.
Sound familiar? Sure.
Was that or is that kind of case aBlasiuscase, where the shareholders
don't have this corporate law right to vote on the alternative substitute
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transaction, but would have had the right under the corporate law to vote on
the original transaction?
MR. McBRIDE: We argued in the Paramountcase that there was
something inequitable. I can't remember what doctrine we used at the time,
and it may not have been Blasius. I think it was.
But we argued at the time, on behalf of Paramount, on behalf of
Paramount, that when the Time board restructured the transaction from a
merger that required a vote of the Time shareholders to a tender offer by
Warner for Time, or a tender offer by Time for Warner that required no
action on the part of the Time shareholders, that they had done that because
they knew that Paramount, having made a higher offer, that their desired
merger would get voted down, and we argued that that was inequitable
conduct. I suspect we were relied upon Schnell, Unocal,Blasius and some
combination of all three.
And Chancellor Allen concluded that because no vote was required
by the statute with respect to the original transaction, I believe, that, and the
only reason the vote was required was because shares were being issued and
the stock exchange rules required it, that Blasius wasn't implicated.
Now, I think that's different, a situation, there have been a number of
cases where boards have restructured transactions or structured transactions
allegedly for the purpose of avoiding a vote that might have otherwise been
required, or for practical reasons might have been required if not for
corporate law reasons, and the court has said Blasius doesn't apply to that
kind of analysis.
I think thats very different, though, from a situation where a board
does put a matter up to a vote, whether the vote is required by the corporate
law or not, I don't think under those circumstances the board ought to be
entitled to interfere with that vote any differently than they would be entitled
to interfere with a vote required by the corporate law.
To me the integrity of the franchise ought to be the same under both
those circumstances.
PROFESSOR HAMERMESH: They can take it away altogether, but
they can't MR. MONHAIT: Are they to vote on the matter in your hypothetical?
What I mean is this: Let's say that they submitted it to a vote and it
got voted down, and the board says, well, we think this transaction is so
good we are going to sit back and let this potential merger partner make a
tender offer, and we are going to endorse the tender offer in our 14D-9 until
the shareholders tender.
PROFESSOR HAMERIvIESH: Or we are going to make our own
tender offer using our own pile of the corporate assets.
It shouldn't.
MR. MONHAIT: It becomes an independent judgment.
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PROFESSOR HAMERMESH: But my question is, ifBlasius doesn't
apply there, if what occurred in Peerless was thwarting the franchise,
whatever that means, then why isn't this much more fundamental kind of
action by the board, either to take away the vote altogether or simply proceed
in the face of an adverse outcome, just as much of a thwarting and does it
deserve judicial scrutiny?
What is it about Peerless,I guess is the real question, that makes or
ought to make the court suspicious and make the directors march into court
and say, here is why I did what I did, and do all of the things that people talk
about when they talk about Unocal.
MR. McBRIDE: I think, to me, the answer to that goes back to the
proposition, which we can debate, as to where the line ought to be drawn as
to what is thwarting the shareholder franchise.
But I don't understand, I mean we can debate that and I think there is
a lot of room to debate where that line ought to be drawn, but if you
conclude that the action being taken by the board does serve to thwart the
shareholder franchise, I can't understand how that action of a board would
be entitled to deference.
VICE CHANCELLOR STRINE: I know there are cases that say that
the way you figure out whether you get into Blasius is to do a Unocal
review.
And you determine whether what the board did through the electoral process
actually is preclusive or coercive, and if the answer is yes, then after you
decide that it fails Unocal you then put in Blasius, if it fails Blasius for the
reasons that it failed Unocal.
There are cases that hold that a board is going to propose a transaction
and is going to have a meeting next week and hasn't had the meeting yet,
something new happens, it moves the meeting back 60 days. And so
Chancellor Allen has written these cases, that's not preclusive.
MR. McBRIDE: Thafs right.
VICE CHANCELLOR STRINE: It is just delay, just to provide
information.
You propose that anytime a board, and you would agree, that most
matters coming before the board of stockholders are proposed by the board.
The bylaws say the meeting can be adjourned. SWIB wasn't born yesterday.
It was running a proxy contest.
If your rule is essentially the meeting can never be adjourned on a
board-proposed action, even when there is twenty-five percent of the
electorate out there and the board-proposed action is running ahead, but it
hasn't yet got the necessary vote, what does that leave of the adjournment

right?
I mean as much as we want to encourage institutional investor
activism, why wasn't SWIB attending the meeting if it mattered that much?
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MR. McBRIDE: Well, I think the answer-first of all, in SWB the
vote was against the proposal. It wasn't that the vote was in favor of the
proposal but hadn't yet reached the required vote. The vote was actually
against the proposal.
PROFESSOR HAMERMESH: I think about thirty, thirty-three
percent of the outstanding against. It was considerably below the majority
of the outstanding.
MR. McBRIDE: I forget the exact percentages.
But to me, let me approach it from a, I guess from a less conceptual
point of view and a more policy-oriented point of view.
Ifwe say, ifthe courts say to boards of Delaware corporations that any
time you propose something to the shareholders and it is about to be voted
down, you can adjourn the meeting and try to go out and get more votes or
change votes or whatever, and we will defer to your judgment as to when to
do that, unless you are acting in bad faith, I think that will occur quite often,
because I think right now, usually, and I have come across this probably
about a half dozen times where we have been in situations where that has
arisen, and the board has come for advice and said, we want to adjourn the
meeting because we want to go out and beat the bushes again, and the advice
that we have typically given is that that is a power that the court is going to
scrutinize with special care.
If we say to that board, oh, yes, go ahead, you can adjourn the meeting
any time you want because the court is going to defer to you, unless you are
acting in bad faith, and as long as you got a business reason why you think
this proposal ought to pass, I don't want to say I can guarantee, but I strongly
suspect that the net result of that rule is going to be you are going to see a lot
of adjournments.
We had a case, PhillipsPetroleumback in the mid-eighties, proposed
recapitalization plan in response to a hostile tender offer that subsequently
had gone away, but they went forward with the recapitalization, they put it
forward to the shareholders, and on the day ofthe meeting, recap was going
to be voted down.
Larry remembers this because we were on this together.
And the management ofthe company decided to adjourn the meeting,
because they wanted to go out and see if they could drum up enough support
to get the recapitalization plan proposed.
Betsy McGeever's firm ran into court, sought to enjoin us from doing
that, then I don't know if it was Justice Walsh at that point or whether it was
still Vice Chancellor Walsh.
PROFESSOR HAMERMESH: Right on the cusp.
MR. McBRIDE: Right. But we went before Vice Chancellor Walsh.
What he ordered was, and I have seen this done now in three or four other
cases both here in Delaware and I have got one in North Carolina where it
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occurred and one in Ohio, he ordered us to segregate the votes as they
existed as of the time the adjournment was called.
And I think both Larry and I had the impression that if we were so
lucky as to change the result of the vote, we probably would have gotten
enjoined. But, fortunately or unfortunately, the company was unsuccessful
in getting enough votes even with the adjournment, and the whole issue went
away.
But I think you will see a lot of that if the standard is deference, and
I guess the question I have is, is that what we really want.
MR. MONHAIT: I don't think you are going to see as many
adjournments. I think you are going to see fewer proxy contests, because the
message is going to be to the SWIBs of the world, you don'tjust have to win,
you have to win by so much that the board will perceive it as futile for it to

try to do anything to change the outcome.
Go back to Norman's hypotheticals. What ifthe board in Peerlesshad
responded to Mr. McBride's good litigator's points and called you up, called
SWIB up right away and said, hey, look, we are adjourning and, by the way,
we just put out a press release, we are webeasting our reasons for doing this,
and we are going to go out on a supplemental proxy statement that says,
come one, come all, do vote, we really believe in the franchise, we happen
to like this, or we happen to want this proposal, but come vote, and they
have done everything to respond to those equitable points you were making,
could they have done that?
And if they couldn't have done that, is it Blasius that makes it
wrongful?
MR. McBRIDE: But my answer to that is I think whether they could
do that-what we are talking about here is not whether they could do that or
not, but what standard applies to determine whether they could do it.
VICE CHANCELLOR STRINE: How do you determine what their
motivation is, though, if they have to recommend it in the first instance,
David, they have to believe in good faith it is the best interests of the
corporation and they are simply adjourning so that something they believe
is in the best interests of the corporation can be voted on by all the voters?
How do you distinguish?
One of the things we had, how does the court determine that the
primary purpose is disenfranchising?
MR. McBRIDE: Well, first of all, under Blasius the board can be
acting in good faith.
VICE CHANCELLOR STRINE: But how do you determine that
their motive with the franchise, especially when they are trying to drag in the
thirty percent of the people who haven't voted. Assume they did all the
things Larry said and they want this in good faith.
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MR. MONHAIT: That is not disenfranchising. It is thwarting a vote,
thwarting the exercise.
MR. McBRIDE: That gets me to the next milestone I have on sort of
where you might draw this line and that is, it is a board proposal, and the
board is using the adjournment power only in a circumstance where it is
losing.
In other words, if the motivation for the board and if the justification
for the adjournment is to enhance the franchise, then it ought not to be
limited to situations where the board is losing, nor, and it perhaps ought to
be limited to situations where there is not a sufficient turnout or an unusually
low turnout.
But ifyou are in a situation where you have got a routine turnout, and
the board makes a decision, as the board in SWIB did, beforehand and says,
or if we are winning, we are not going to adjourn the meeting, but if we are
losing, we are, that to me is another milestone on this continuum where you
might say, okay, Blasius applies there, not to all board proposals. If not to
all adjournments that a board proposes on a board-sponsored proposition, at
least to all adjournments where the board has made a policy choice, it is only
going to adjourn if it is losing, not if it is winning, and it doesn't care how
many people don't vote if it is winning.
MR. LAZARUS: If you didn't have Blasius and you just had
Aprahamian,wouldn't that accomplish what you need to accomplish? Why
would you need Blasius? Isn't that what Aprahamianheld?
MR. McBRIDE: Well, Aprahamiandidn't expressly apply to Blasius.
MR. LAZARUS: I know. But I don't think Blasius MR. McBRIDE: Yes, but I think it was the precursor of the analysis.
I mean it was the same rationale was used by Chancellor Allen in
Aprahamian. He didn't consider the decision to postpone the meeting to be
a business decision, and he said, therefore, business judgment rule doesn't

apply, and, where the board interferes with the franchise like this, they better
have a good reason for doing it.
MR. LAZARUS: Right, that's right.
PROFESSOR HAMERMESH: What I wanted to turn this to is to
suggest that there is a standard of review problem going on here.
The problem and the reason I am giving you such a hard time about
BlasiusandPeerlesscase is because ofthe doctrinal consequence that flows
from it.
Once you decide that the shareholder franchise has been thwarted, we
can argue forever about that and we will, because once you decide that it
has been thwarted this whole doctrinal house comes falling down on the
directors where they lose unless they can show this mythical beast, this
compelling justification, and I wonder whether a less blunt tool, without
criticizing Blasius at all, I like the decision, but as a doctrine, it seenis it
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might be a little heavy handed and maybe there is something more nuanced,
like Unocal,for instance, that might be used here.
MR. McBRIDE: Well, that's why I suggested that one helpful
modification to the Blasiusdoctrine might be to recognize that there is some
relationship between what constitutes a compelling justification and the
degree of interference.
Because I guess from my point of view from a policy matter, my
major concern is I don't think boards ought to have unfettered deference in
adjourning meetings in circumstances where they are only going to be
adjourned if they are losing, they are not going to be adjourned if they are
winning.
It seems to me that before boards are permitted to do that, the court
ought to require something more of the directors than simply good faith, a
good faith belief that what they are proposing is in the stockholders' best
interest.
Because I think that will wreck a lot of mischief with the proxy
process if that becomes, if not standard practice, accepted practice.
I mean, I haven't seen a lot of it, I haven't had a lot of circumstances
where it has come up, where a board is losing, thinks a delay could make a
difference and wants to adjourn, but it has come up enough that I can tell
you, I think you will see more adjournments if the answer you get to
directors under those circumstances is, well, the court won't care so long as
you have a good faith belief that what you are proposing is in the
stockholders' best interest.
You will see adjournments and I think it will have a chilling effect on
the proxy contest and on the credibility of corporate democracy.
MR. MONHAIT: You know, Larry, there was a time, if you were
doing the seminar say around 1980, people would have talked about
standards of review being outcome determinative. At that point in time I
don't think a case existed that had applied entire fairness review and found
that the transaction passed muster. As of now, at least a couple PROFESSOR HAMERMESH: A bunch.
MR. MONHAIT:- have. So we should not discount the possibility
that a board could show a compelling justification.
Even in the hypothetical I posed, if we came to the conclusion that
there was an interference with the shareholder vote, you could at least see the
board arguing, with credibility, that they thought the transaction was very
important, that they thought it was valuable to the shareholders, we are going
to adjourn this meeting for a set period of time, we are only going to do it
once, we are going to ask everyone to come vote, we think it is important
that you vote, we of course support this transaction, but, you know, whatever
you do come vote.
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You could see a factual pattern developing where they could at least
make a credible argument that they had satisfied the second prong.
PROFESSOR HAMERMESH: And that they had done something
that was reasonable in relation to the threat posed.
MR. MONHAIT: But that whole transaction is not a Unocalcase.
MR. McBRIDE: Well, if you want to expand Unocalto cover all
elections, that's fine with me.
PROFESSOR HAMERMESH: I think the idea is simply to expand
the Unocal approach, which is a flexible one.
MR. McBRIDE: Yes.
PROFESSOR HAMERMESH: And use it in other areas where, as
you say, the interference is of different degrees.
MR. McBRIDE: I mean I think, as a practical matter, if all we are
saying is that, if the only question is shouldn't the Unocal standard apply or
a standard like Unocalapply in a Blasius context, I wouldn't disagree with
that.
I don't believe that it is necessary that every, quote, thwarting of a
shareholder vote or interference brings about the kind of compelling
justification that would have been necessary in the case of Blasius itself, or
of a stock issuance that dilutes stockholders. And I would agree that adding
that flexibility to Blasius would be a step forward.
MR. MONHAIT: I thought I heard Professor Allen say this morning
that, how did he characterize Schnell, as a glittering generality, to take a
phrase out of one of his opinions, and that you could view Blasius as an
effort to put some contour on a principle that was too broad, put some
contour in a specific factual context on a principle he regarded as too broad
for general application.
MR. McBRIDE: I think in one sense that allowing a little more
flexibility in the Blasius doctrine will get that doctrine to where it needs to
be to deal with the more varied circumstances in which the electoral process
is arguably manipulated or interfered with to some extent.

