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efited the board and employee stockholders of the Corporation without
any corresponding benefit for non-employee stockholders3 9
B.

The Court of Chancery Decision

Vice-Chancellor Berger began her analysis by explaining that
the plaintiffs had failed to prove that the executives were overcompensated.4 0 The vice-chancellor stated:

Plaintiffs seem reluctant to make the flat statement that
defendants have been overcompensated. Instead, they attack
the perfunctory manner in which compensation decisions
are made and argue that defendants have not met their
burden of proving the fairness of their compensation. Assuming, without deciding, that defendants have the burden
of proving entire fairness, I find that they have met that
4

burden.

Furthermore, the court rejected the plaintiffs' claim that the dividend
payments were unfairly low. 42 Determination of the dividend levels

was identical to the method used since the time of E.C. Barton's
death.4 3 "The fact that plaintiffs are dissatisfied ... with ... the

dividend payments does not mean that defendant directors treated
them unfairly.

"

The court, however, did find that the defendants had breached
their fiduciary duty with respect to the ESOP and key man life
insurance policies purchased by the Corporation. The court pointed
out that it is settled law that "fiduciaries may not benefit themselves
at the expense of the corporation." 45 Because the directors were going
to benefit from the ESOP and key man life insurance policies, the
board's decision was considered self-interested. 46 Thus, the court
applied the entire fairness test to the board's decisions.4 7 Based on

39. Nixon, 626 A.2d at 1373.
40. Blackwell v. Nixon, No. 9041, 1991 Del. Ch. LEXIS 150, at "12 (Del.
Ch. Sept. 26, 1991), reprinted in17 DEL. J. CORP. L. 1083 (1992), rev'd, 626 A.2d
1366 (Del. 1993).
41. Id.
42. Id.at *11, reprinted in17 DEL. J. CORP. L. at 1089.
43. Id.at *13, reprinted in17 DEL. J. CORP. L. at 1090.
44. Blackwell, No. 9041, 1991 Del. Ch. LEXIS 150, at *11, reprinted in 17
DEL. J. CORP. L. at 1089.
45. Id.at *17, reprinted in17 DEL. J. CORP. L. at 1092.
46. Id.
47. Id.
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this test, the vice-chancellor concluded that it was "inherently unfair
for defendants to be purchasing key man life insurance in order to
provide liquidity for themselves while providing no method by which
plaintiffs may liquidate their stock at fair value." 4 8
C.

The Delaware Supreme Court Decision

The Delaware Supreme Court, sitting en bane, reversed the court
of chancery's holding that the defendants failed to meet their burden
of showing the entire fairness of the ESOP and key man life insurance
program. 49 The supreme court began its analysis by noting that Vice-

Chancellor Berger was correct in applying the entire fairness test
where directors stand on both sides of the transaction, instead of the
business judgment rule.50 On this point, the court recognized that
the outcome of a particular case, oftentimes, is determined by which
rule is applied.-" Chief Justice Veasey also pointed out, however,
that application of the entire fairness test does not automatically
result in liability for a corporate decision maker, "nor does it render
5
the decision void."

2

In reversing the decision of the court of chancery, the supreme
court held that the vice-chancellor erred as a matter of law by
concluding that the liquidity plan required equal treatment for nonemployee shareholders.53 Chief Justice Veasey cited to Unocal Corp.
v. Mesa Petroleum Co. 54 and Cheff v. Mathes1 for the proposition that

stockholders need not be treated equally for all purposes.6 The court
observed that the Class B stockholders were not given voting rights
because Mr. Barton intended them to be passive investors in the
Corporation. 57 Moreover, the court noted that ESOPs and key man

48. Blackwell, No. 9041, 1991 Del. Ch. LEXIS 150, at °17, reprinted in 17
DEL. J.

CORP. L. at 1092.

49. Nixon v. Blackwell, 626 A.2d 1366, 1381 (Del. 1993). Because the trial
court ruled in the defendants' favor on the issues of dividend payments and executive
compensation levels and no appeal was taken by the plaintiffs, the only issue before
the supreme court was the fairness of the ESOP and key man life insurance policies.
Id. at 1373.
50. Id. at
51. Id. at
52. Nixon,
53. Id. at

1375-76.
1376; see supra notes 16-17 and accompanying text.
626 A.2d at 1376.
1377.

54. 493 A.2d 946 (Del. 1985).
55. 199 A.2d 548 (Del. 1964).
56. Nixon, 626 A.2d at 1376-77.

57. Id. at 1379.
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life insurance policies are normal corporate practices and usually
benefit the Corporation. 58 Thus, Class B stockholders were "entitled
to be treated fairly but not necessarily to be treated equally." 9
The court also found that the vice-chancellor had failed to set
forth the standard used to analyze the liquidity plan pursuant to the
entire fairness test.60 The supreme court stated that the court of
chancery's standard need not be "carved in stone for all cases,"
but the standard had to be "reasonable, articulable, and articulated. ''6,
The court determined that the directors' actions were fair since
they were consistent with Mr. Barton's intent to use the Class A
stock to promote the "Corporation's continuity through employee
management and ownership." 62 Mr. Barton established the practice
of purchasing key man life insurance policies to serve two purposes,
63
both of which were consistent with his plan for the Corporation.
First, the insurance policies allowed the Corporation to retain valuable
executives by assuring the executive that the Corporation would be
able to repurchase shares from the executive's estate in the event of
his or her retirement or death; otherwise, the shares would be an
unsalable asset of the estate.64 In addition, the insurance policies
allowed the Class A stock to remain in the control of employees
since the proceeds of the policy would be used to repurchase the
shares from the executive's estate.6 5 The court found that the ESOP
was also consistent with Mr. Barton's plans and that there was "no
66
inequity in limiting ESOP benefits to the employee stockholders."
Finally, the court rejected the argument that minority stockholders of closely-held corporations should be protected by "special,
judicially created rules." 67 The court recognized that an individual
who purchases stock in a closely-held corporation "can make a
business judgment whether to buy into . . . a minority position, and
if so on what terms.' ' Because minority stockholders are given the
58. Id. at 1377.
59.
60.
61.
62.
63.
64.
65.
66.

Id.
Nixon,
Id. at
Id. at
Id.
Nixon,
Id.
Id.

626 A.2d at 1377.
1378.
1379.
626 A.2d at 1379.

67. Id. at 1379-81.
68. Nixon, 626 A.2d at 1379-81. See DEL. CODE ANN.

141(a) (1974).

tit. 8, §§ 102, 109,
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opportunity to bargain for protection before they purchase any stock,
"it would do violence to normal corporate practice and our corporation law to fashion an ad hoc ruling which would result in a
court imposed stockholder buy-out for which the parties had not
contracted.' '69
Although minority shareholders in statutory "close corporations"
may be protected by special rules, the court observed that the statutes
did not apply because E.C. Barton is not a "close corporation. "10
The court established that Subchapter XIV of the Delaware General
Corporation Law7' applied only to "close corporations," as defined
in section 34272 of the Code. 73 Because E.G. Barton did not qualify
4
as a "close corporation," it was not governed by Subchapter XIV.7
Thus, the court refused to create judicial legislation by fashioning
rules to protect minority shareholders in a closely-held, as opposed
to a statutory "close corporation. '"75 The court concluded by repeating that the entire fairness test was the correct rule to apply in
76
this situation.
IV.

EVALUATION

The decision in Nixon is significant because it established the
principle that although minority shareholders must be treated fairly,
they need not be treated equally in all situations."7 Although the
ESOP and key man life insurance policies allowed employee stockholders to realize the value of their shares without providing nonemployee stockholders with a similar liquidity plan, the Supreme
Court of Delaware held that the transactions were fair.1
The court ruled that the defendants had met their burden of
establishing that the transactions were fair for several reasons, despite
the inequality. First, the court found that, because the ESOP and
key man life insurance policies were consistent with a policy estab-

69. Nixon, 626 A.2d at 1380.
70. Id. The court also noted, however, that the result would not necessarily
have been any different if the corporation in the case at bar had been a close
corporation under Subchapter XIV. Id. at 1380 n.19.
71. DEL. CODE ANN. tit. 8, subch. XIV (1974).
72. DEL. CODE ANN. tit. 8, § 342 (1974).
73. Nixon, 626 A.2d at 1380.
74. Id.

75.
76.
77.
78.

Id. at
Id. at
Nixon,
Id. at

1380-81.
1381.
626 A.2d at 1377.
1379.
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lished by E.C. Barton when he founded the company, the directors
had not discriminated against minority shareholders.7 9 Second, the
court pointed out that ESOPs and key man life insurance policies
are normal corporate practices that benefit the corporation as a
whole.80 Finally, the court recognized that the board occasionally
made self-tender offers which allowed Class B shareholders to receive
8
the value of their shares. '
The court cited two Delaware decisions which intimated that
stockholders need not be treated equally in all situations. In Unocal
Corp. v. Mesa Petroleum Co. ,82 Mesa, a minority shareholder of Unocal,
made a hostile tender offer for Unocal. 83 In order to oppose Mesa's
offer, Unocal approved a tender offer for its own shares, excluding

Mesa.8 4 Mesa brought suit and alleged that the directors breached
their fiduciary duty by adopting a discriminatory exchange offer.85
Although the court in Unocal noted that the duty of care extends
to protecting the corporation from perceived third party harm, Justice
Moore explained that "such powers are not absolute." 86 In order
to apply the business judgment rule to the decision to exclude Mesa,
Unocal's defensive measure was required to be "reasonable in relation
to the threat posed." 87 Based on this test, the court concluded that
Unocal's directors had a duty to oppose Mesa's "destructive threat,""
and that Unocal's selective exchange offer was reasonably related to
79. Id. E.C. Barton's policy was to use Class A stock to promote management
and ownership of the Corporation by employees. Id.

80. Id. at 1377.

81. Nixon, 626 A.2d at 1379. The court noted, however, that the extent to
which the self-tender offers would have provided fair value to the minority stock-

holders was unclear from the record. Id. at 1378 n.13.
82. 493 A.2d 946 (Del. 1985).

83. Id. at 949.
84. Id. at 951. Because the directors of Unocal felt that Mesa's offer was
inadequate, the Unocal Board approved an exchange offer whereby Unocal would
buy the remaining 49% of outstanding shares if Mesa acquired 64 million shares.
Id. Furthermore, the resolution provided that the exchange offer would be subject
to other conditions, "including the exclusion of Mesa from the proposal (the Mesa

exclusion)." Id.
The directors believed that including Mesa in the offer would defeat its purpose.
Id. Unocal wanted to defeat the Mesa offer by acquiring 49% of its own stock
because each "Mesa share accepted by Unocal would displace one held by another

stockholder." Id. Also, if Unocal purchased its shares from Mesa, Unocal would
be financing "Mesa's own inadequate proposal." Id.

85. Id.
86. Unocal, 493 A.2d at 955.
87. Id.

88. Id. at 958.
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the threat posed by Mesa.8 9 Therefore, the court sanctioned the
unequal treatment of Mesa."
Another case in which the court allowed a corporation to treat
shareholders differently is Cheff v. Mathes.9' In Cheff, the board of
directors of Holland Furnace Company (Holland) authorized a purchase of Holland's own stock from Motor Products Corporation
(Motor Products). 92 The purpose of this purchase was to prevent
Arnold H. Maremount, chairman of the board of Motor Products,
from liquidating Holland or changing its business practices. 93 Shareholders of Holland instituted a derivative suit claiming that the stock
purchase was designed to perpetuate control of the company by the
present board. 4
In Cheff, the court stated:
[I]f the actions of the board were motivated by a sincere
belief that the buying out of the dissident stockholder was
necessary to maintain what the board believed to be proper
business practices, the board will not be held liable for such
decisions, even though hindsight indicates the decision was
not the easiest course. On the other hand, if the board has
acted solely or primarily because of the desire to perpetuate
themselves, in office, the use of corporate funds for such
purposes is improper. 95
The court concluded that Holland's board had reason to fear
that Mr. Maremount posed a threat to the corporation.9 The directors, therefore, were not held personally liable for losses resulting
from the purchase. 97
Although Unocal and Cheff demonstrate that shareholders need
not be treated equally, they are distinguishable from Nixon. In Unocal,
the court approved a self-tender offer that excluded a hostile minority
shareholder. 98 In Cheff, the court approved a purchase of stock from
one shareholder, to the exclusion of others, in order to avoid rea-

89.
90.
91.
92.
93.
94.

Id. at 956.
Unocd, 493 A.2d at 956-57.
199 A.2d 548 (Del. 1964).
Id. at 552.
Id. at 551-52.
Id. at 553.

95. Cheff, 199 A.2d at 554 (citations omitted).

96. Id. at 556.
97. Id. at 556-57.
98. Unocal, 493 A.2d at 957.
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sonably perceived material changes in the corporation 9 The action
taken by the directors in both of these cases was to ward off a
perceived threat from hostile minority shareholders of the corporation.' ° Nixon, on the other hand, did not involve a struggle for
control, but a suit by passive stockholders.' °' The court's decision
in all of these cases, however, seemed to be influenced by the belief
that the directors' actions were in the best interests of the corporation
02
as a whole.1
The court's decision in Nixon is also significant because it demonstrates that imposition of the entire fairness test is not necessarily
outcome determinative. 0 3 There is a common belief that application
of the entire fairness test by a court will automatically result in
liability for directors.10 4 Contributing to this belief is the fact that
the defendant directors have the burden of establishing the entire
fairness of the transaction.' 0 5 Additionally, the court will carefully
scrutinize the transaction.' °6
By concluding that the defendant directors in Nixon had established the entire fairness of the transaction," 7 the court in Nixon
demonstrated that defendant directors will not necessarily be held

99. Cheff, 199 A.2d at 556.
100. Unocal, 493 A.2d at 957 (holding that while the exchange offer was a
form of selective treatment, it was not unlawful or unreasonable given the nature
of the threat posed); Cheff, 199 A.2d at 556 (holding that the board of directors
believed, with justification, that Maremount's actions posed a threat to Holland).
101. Nixon v. Blackwell, 626 A.2d 1366, 1379 (Del. 1993).
102. See id. at 1377 (holding that the creation of an ESOP is a normal corporate
practice and is generally thought to benefit the corporation); Unocal, 493 A.2d at
958 (holding that the board of directors had the power and the duty to oppose a
bid it perceived to be harmful to the corporation); and Cheff, 199 A.2d at 554
(holding that if the board's actions were motivated by the sincere belief that buying
out a dissident stockholder was necessary to maintain proper business practices,
they would not be held liable).
103. Nixon, 626 A.2d at 1381. The court stated that imposition of the entire
fairness test "is not, alone, outcome-determinative." Id.
104. See AC Acquisitions v. Anderson, Clayton & Co., 519 A.2d 103, 111
(Del. Ch. 1986) (recognizing that "[b]ecause the . . . standard of entire fairness is
so exacting, the determination of the appropriate standard of judicial review frequently is determinative of the outcome of derivative litigation").
105. Weinberger v. UOP, Inc., 457 A.2d 701, 710 (Del. 1983).
106. See Mills Acquisition Co. v. MacMillan Inc., 559 A.2d 1261, 1279 (Del.
1988). The Mills court stated that "the challenged transaction must withstand
rigorous judicial scrutiny under the exacting standards of entire fairness." Id. (citing
Weinberger, 457 A.2d at 710; Gottleib v. Heyden Chem. Corp., 91 A.2d 57, 58
(Del. Ch. 1952)).
107. Nixon, 626 A.2d at 1379.
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liable under the entire fairness test. Specifically, the Nixon decision
indicates that directors of a corporation can prove the fairness of a
plan that provides liquidity for employee stockholders, but not nonemployee stockholders. This is important because many of the entire
fairness decisions have been rendered in the context of mergers or
parent-subsidiary transactions. 10
V.

CONCLUSION

The decision in Nixon is important for a variety of reasons.
First, the decision demonstrates that fairness does not necessarily
mean equality. As long as shareholders are treated fairly, there is
no requirement that they be treated equally in all situations. Moreover, Nixon shows that application of the entire fairness test does
not result in automatic liability for defendant directors. Specifically,
it illustrates that directors can establish the entire fairness of ESOPs
and key man life insurance policies that only benefit employee stockholders. Finally, the decision shows that Delaware courts will not
create special rules to protect minority shareholders in closely-held
corporations.
Theresa L. Kelly

108. See Rabkin v. Philip A. Hunt Chem. Corp., 498 A.2d 1099 (Del. 1985);
Rosenblatt v. Getty Oil Co., 493 A.2d 929 (Del. 1985); Weinberger v. UOP, Inc.,
457 A.2d 710 (Del. 1983); Sinclair Oil v. Levien, 280 A.2d 717 (Del. 1971).
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DRAPER v. GARDNER: JUST ANOTHER BATTLE IN THE
CONFLICTS REVOLUTION?
I.

INTRODUCTION

In an age when corporations regularly conduct business across

the United States, as well as throughout the world, courts are often
faced with the question of what law to apply to certain corporate
transactions. The answer to this question is particularly important
due to differences in state corporate laws.' The outcome of a case,
2
therefore, may be determined by which state's law the court applies.
In order to determine which state's law will govern a corporate
transaction, courts apply choice-of-law principles. 3 One such principle
is the "internal affairs doctrine." This doctrine requires a court to
apply the law of the state of incorporation to issues of internal
corporate affairs. 4 Although most states abide by the internal affairs
doctrine, at least two states have adopted statutes that require local
laws to be applied to specific internal issues of foreign corporations. 5
This incongruity presents a conflict when a court is faced with the
prospect that a sister state will refuse to apply the internal affairs
doctrine.

I. See P. John Kozyris, Corporate Wars and Choice of Law, 1985 DuKE L.J.
1, 9 (1985). The author points out that, although the Model Business Corporation
Act has been adopted by some states, other states such as New York, California,
and Delaware still apply their own laws. Id. Additionally, other attempts to unify
state corporate laws have either failed or stalled. Id.
2. See id. at 10-15 (providing three examples of cases where choice of law
was outcome determinative).
3. See Draper v. Paul N. Gardner Defined Plan Trust, 625 A.2d 859, 864
(Del. 1993). The Delaware Supreme Court explained that, in deciding whether
Delaware or California law applies, "California courts will have to apply appropriate
choice of law principles in accordance with the laws of that jurisdiction and the
United States Constitution." Id.
4. See McDermott Inc. v. Lewis, 531 A.2d 206, 215 (Del. 1987) (citing First
Nat'l City Bank v. Banco Para el Comercio Exterior de Cuba, 462 U.S. 611, 621
(1983)). See also RESTATEMENT (SECOND) OF CONFLICT OF LAws § 301 (1971) (providing a list of internal corporate affairs).
5. Deborah A. DeMott, Perspectives on Choice of Law for Corporate Internal
Affairs, 48 LAW & COWEMP. PROBS. 161, 163-64 (1985). New York and California
have adopted "explicitly outreaching" statutes. Id. at 164.
The United States Supreme Court has required the use of the laws of the state
of incorporation in certain circumstances. See, e.g., Kamen v. Kemper Fin. Servs.,
Inc., 111 S. Ct. 1711, 1723 (1991) (holding that a court that is entertaining a
derivative action under the Investment Company Act of 1940 "must apply the
demand futility exception as it is defined by the law of the state of incorporation").

RECENT DEVELOPMENTS

In" Draper v. Paul N. Gardner Defined Plan Trust,6 the Supreme
Court of Delaware faced this dilemma when plaintiffs in a derivative
suit sought leave to dismiss their Delaware actions to pursue parallel
litigation in California. 7 Although there was a possibility that a
California court would apply its own law to the issue of demand,
and to the merits of the case, the supreme court affirmed the court
of chancery's order granting the plaintiffs' motion to dismiss., The
supreme court refused to presume that California courts would fail
to apply the internal affairs doctrine, especially in light of the doctrine's constitutional implications. 9
II. BACKGROUND
Historically, a corporation was considered an "artificial being,"
existing only under the laws of the state that issued its charter.' 0
Accordingly, a corporation could not perform an act anywhere unless
permitted by the law of the state of incorporation." The underlying
rationale for this rule, that a corporation only exists in its state of
incorporation, has since collapsed. 12 In the aftermath of this collapse,
3
courts have developed the internal affairs doctrine.'
"Internal affairs" have been defined as "relations inter se of the
corporation, its shareholders, directors, officers, or agents."" Accordingly, application of the internal affairs doctrine occurs when
"such relations are in issue."" The United States Supreme Court
recognized this doctrine, as early as 1933, when it explained that:
[i]t has long been settled doctrine that a court- state or
federal-sitting in one State will, as a general rule, decline
to interfere with, or control by injunction or otherwise, the
management of the internal affairs of a corporation organ-

6.
7.
8.
9.

625 A.2d 859 (Del. 1993).
Id. at 863.
Id. at 869.
Id. at 867-68.

10. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518,

636 (1819).
11. Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519, 587 (1839).

12. See Willis L. M. Reese & Edmund M. Kaufman, The Law Gorerning

CorporateAffairs: Choice of Law and the Impact of Full Faith and Credit, 58 COLVst. L.
REv. 1118, 1121 (1958).

13. See Note, Forum Non Conreniens and the "Internal Affairs" of a Foreign Cor-

poration, 33 COLum. L. REV. 492, 493 (1933).
14. RESTATEMENT (SECOND) CONFLICT OF
15. Id.

LAWs

§ 313 cmt. a (1971).
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ized under the laws of another State but will leave controversies as to such matters to the courts of the State of the
domicile. 16

In 1961, however, the California Court of Appeals refused to
apply the doctrine in Western Air Lines, Inc. v. Sobieski. 7 In Western,
the board of directors of Western Air Lines, Inc. (Western) wanted
to amend the certificate of incorporation to eliminate cumulative
voting.' 8 California's Commissioner of Corporations viewed the
amendment as a "sale"' 9 of Western's securities, which required a
permit from the Commissioner under the California Corporate Code."'
The Commissioner denied the permit, ruling that elimination of
cumulative voting rights would be unfair to Western's stockholders.'
The California Court of Appeals held that the Commissioner
had the discretion to apply California law. 22 The court reasoned that
the Commissioner's application of California law was justified because
Western (1) sought to "sell" its securities in California, (2) did a
substantial amount of business within the state, and (3) was only
"technically" domiciled outside of the state by its own incorporation
23

in Delaware.

Following Western, the legislatures of New York and California
enacted statutes that allowed application of their own law to certain
internal affairs of foreign corporations, provided certain corporate
contacts were established with the state.2 4 For example, section 2115
of the California Corporations Code provides that a foreign corpo-

16. Rogers v. Guaranty Trust Co. of N.Y., 288 U.S. 123, 130 (.1933).
17. 12 Cal. Rptr. 719 (Cal. Ct. App. 1961). While the court recognized that
itcould not control the internal affairs of any foreign corporation, it concluded that
Western's proposal to eliminate cumulative voting was within the ambit "of legislative discretion in requiring that corporate dealings with residents of [California]
be authorized by the Commissioner of Corporations." Id.at 726-27.
18. Id.at 720.
19. Section 25,009 of the California Corporations Code provided that '[aslle'
or 'sell' includes .. .any change in the rights, preferences, privileges, or restrictions
on outstanding securities." See id.at 720 n.l.
20. Id. at 720. Section 25,500 of the California Corporations Code provided
that "[no company shall sell any security of its own issue . . . until it has first
applied for and secured from the Commissioner a permit authorizing it to do so."
See id.at 720 n.2.
21. Sobieski, 12 Cal. Rptr. at 721. Over 30% of Western's stockholders lived
in California. Id.
22. Id.at 728.
23. Id.at 727.
24. DeMott, supra note 5, at 164-66.
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ration is subject to certain provisions of the California Code if half
of its business is conducted in California and half of its voting
securities are held by persons with California addresses.25
Commentators soon predicted the start of a "conflicts revolution" in which courts would abandon the internal affairs doctrine,
under certain circumstances, and apply local law to the internal
affairs of foreign corporations. 26 Professor Kozyris observed in 1985,
however, that "a review of cases decided over the last twenty-five
years reveals that, despite the conflicts revolution, in all but a handful
of these the law of the state of incorporation was applied without
any discussion. '"27 One explanation for this continued adherence to
2
the internal affairs doctrine may be its constitutional underpinnings. 3
In McDermott Inc. v. Lewis,29 the Supreme Court of Delaware
explained that the internal affairs doctrine is not merely a choice of
law principle, but is a doctrine of "serious constitutional proportions-under due process, the commerce clause and the full faith
and credit clause." 30 In McDenott, the court noted that under the
Fourteenth Amendment's due process clause, directors and officers
of a corporation have the right to know what law will be applied to
their actions. 3 ' Additionally, shareholders are entitled to know "what
standards of accountability they may hold those managing the corporation's business and affairs [to]." '3 2 The court also explained that

the full faith and credit clause mandates the "application of the
internal affairs doctrine except in the rare circumstance where national

25. Section 2115 of the California Corporations Code states that:
[a] foreign corporation . . . is subject to this section if the average of the
property factor, the payroll factor and the sales factor (as defined in Sections
25129, 25132 and 25134 of the Revenue and Taxation Code) with respect
to [the corporation] is more than 50 percent during its latest full income
year and if more than one-half of its outstanding voting securities are held
of record by persons having addresses in this state.
CAL. CORP. CODE § 2115 (West 1990). See infa text accompanying notes 81-84.
26. See, e.g., Kozyris, supra note 1, at 16.

27. Id. at 17.
28. As recently as 1991, the United States Supreme Court has held that the

law of the state of incorporation should be applied to "substantive legal issues of
corporate governance, including the question of pre-suit demand." Kamen v.
Kemper Fin. Servs., Inc., 111 S. Ct. 1711, 1722-23 (1991).
29. 531 A.2d 206 (Del. 1987).

30. Id. at 216.
31. Id.
32. Id. at 217.
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policy is outweighed by a significant interest of the forum state in
'33
the corporation and its shareholders.
Because a complete "conflicts revolution" has not occurred, a
disparity exists in the way that courts decide which law should apply
to a corporate transaction.
III.
A.

ANALYSIS

Facts

National Health Laboratories, Inc. (NHL) is a Delaware cor34
poration operating clinical laboratories around the United States.
NHL's principle place of business is in San Diego, California.15 Prior
to the plaintiffs' action, NHL had been investigated for soliciting
36
Medicare business from physicians by using improper discounts.
In December of 1992, it was announced that NHL would plead
guilty to two counts of presenting false claims to the Civilian Health
and Medical Program of the Uniformed Services (CHAMPUS).3 7 It
was also announced that the former president and chief executive
officer of NHL, Robert E. Draper, would plead guilty to presenting
38
false claims to CHAMPUS and to a state Medicaid program.
According to the plea agreement, NHL would pay a total fine of
$1 million.3 9 Additionally, NHL settled civil claims involving the
Medicare and Medicaid programs whereby it would pay $100 million
to the federal government and $10.4 million to state Medicaid programs. 40
After NHL announced the settlement, NHL stockholders filed
three class action suits in the Court of Chancery of Delaware alleging
that the defendants breached their fiduciary duty to the corporation
and the stockholders. 4' Soon after, three shareholder derivative actions, almost identical to each other and to the Delaware actions,

33. McDermott, 531 A.2d at 218 (footnote omitted).
34. Draper v. Paul N. Gardner Defined Plan Trust, 625 A.2d 859, 861 (Del.
1993).
35.
36.
37.
38.
39.
40.
41.

Id.
Id.
Id.
Draper, 625 A.2d at 861.
Id.
Id.
See id. at 861-62.
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were filed in the Superior Court of California.4 2 All of these com43
plaints alleged that pre-suit demand on the directors was excused.
The plaintiffs' lead counsel also filed a derivative action in the United
States District Court for the Southern District of California alleging
violation of the Racketeer Influenced and Corrupt Organizations Act
(RICO).Y Finally, several class actions were filed in federal court
in California alleging violations of the federal securities laws. 45
On January 15, 1993, defendants answered the plaintiffs' complaint in the Delaware action.4 6 The defendants thereafter filed a
motion for summary judgment based on "the sufficiency ...
of
'47
plaintiffs' allegation that demand upon the directors was excused.
One week later, the plaintiffs filed their motion to dismiss or stay
the Delaware actions pursuant to Chancery Court Rule 41(a)(2). 4
B.

The Delaware Court of Chancery Deciron

Vice-Chancellor Hartnett began his analysis by establishing that
because a plaintiff may choose the forum in which to try his claim,
"a voluntary dismissal by a plaintiff will... be permitted... unless
the defendant will suffer some plain legal prejudice.' ' 4 The court
rejected the defendants' argument that they would be prejudiced by
dismissal of the Delaware actions while their motions for summary
judgment were still pending.50 Observing that the defendants had
filed their motion for summary judgment only after the plaintiffs
notified them that they would seek voluntary dismissal, the court

42. Draper, 625 A.2d at 861-62.
43. Id.

44. Id. The defendants' subsequent motion to stay the RICO action was
denied on March 10, 1993. Id.
45. Id.
46. Draper, 625 A.2d at 863. The defendants answered despite a stipulation
in the Delaware Court of Chancery extending the time to move or answer until
January 28, 1993. By answering the complaints, the defendants submitted themselves
to personal jurisdiction in the Delaware actions. Id.
47. Id. at 862.
48. Id. at 863. Because the defendants had already filed a motion for summary
judgment, the plaintiffs were required to seek leave of court to voluntarily dismiss.
See DEL.

CH. CT.

R. 41(a).

49. Paul N. Gardner Defined Plan Trust v. Draper, No. 12,825 NC, 1993
Del. Ch. LEXIS 60, at *5 reprinted in 19 DEL. J. CORP. L. 282, 287 (1994). The
court noted that Chancery Court Rule 41(a)(2) leaves a voluntary dismissal up to
the sound discretion of the court. Id. at *4, reprinted in 19 DEL. J. CORP. L. at
287.
50. Id. at *7, reprinted in 19 DEL. J. CORP. L. at 289.
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voiced its suspicion that the motions were filed merely to establish
a basis for asserting prejudice.-"
The court of chancery further opined that the defendants were
not prejudiced by excessive delay or lack of diligence because the
plaintiffs filed their motion for voluntary dismissal five weeks after
filing their complaints.5 2 According to the court, the fact that the
plaintiffs were "vigorously" pursuing parallel claims in California,
the potential for waste of judicial resources and the possibility of
inconsistent rulings all weighed in favor of granting the plaintiffs
53
leave to dismiss the Delaware actions.
The defendants also claimed that they would be prejudiced by
dismissal of the Delaware actions because the plaintiffs intended to
argue for the application of California substantive law in the California actions. 54 The court explained that the internal affairs doctrine
mandates "that the law of the state of incorporation should determine
issues relating to internal corporate affairs. ' 5 Although one California case, Western Airlines, Inc. v. Sobieski,56 refused to apply the
internal affairs doctrine, the court stated that Delaware courts have
rejected Western .5
The court cited McDermott Inc. v. Lewis58 in which the Supreme
Court of Delaware declared that the application of the internal affairs
doctrine is mandated by constitutional principles under the "due
process, commerce and full faith and credit clauses." ' Moreover,
the court of chancery stated that "[p]rinciples of comity and respect
for sister state courts require .

.

. that this Court not act on the

assumption that a sister court will misapply the law." ' Finally, the
court recognized that even if the plaintiffs' motion to dismiss was
denied, California law may still be applied to issues raised in the
litigation because the plaintiffs named in the Delaware actions were

DEL.

51. Id. at *6-7, reprinted in 19 DEL. J. CORP. L. at 288
52. Id. at *7, reprinted in 19 DEL. J. CORP. L. at 288.
53. Gardner, No. 12,825 NC, 1993 Del. Ch. LEXIS 60, at *7, reprinted in 19
J. CORP. L. at 288.
54. Id. at *8, reprinted in 19 DEL. J. CORP. L. at 288.

55. Id.
56. 12 Cal. Rptr. 719 (Cal. Ct. App. 1961); see supra text accompanying

notes 17-23.
57. Gardner, No. 12,825 NC, 1993 Del. Ch. LEXIS 60, at *9, reprinted in 19
DEL. J. CORP. L. at 289.
58. 531 A.2d 206 (Del. 1987).
59. Id. at 216.
60. Gardner, No. 12,825 NC, 1993 Del. Ch. LEXIS 60, at *10, reprinted in
19 DEL. J. CORP. L. at 289.
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not the same plaintiffs in the California actions. 6' Thus, the Delaware
courts did not have jurisdiction over the California plaintiffs and
could not keep them from pursuing their actions in California.
Concluding that the defendants failed to establish plain legal prejudice, the court of chancery granted the plaintiffs' motion to dismiss.32
C.

The Delaware Supreme Court Decision

The Supreme Court of Delaware affirmed the court of chancery's
decision. 63 It held that the vice-chancellor did not abuse his discretion
by finding a lack of "plain legal prejudice" to defendants under
Chancery Court Rule 41 (a)(2). 64 The court further determined that
the defendants would not be prejudiced by dismissal because (1) they
had expended little time or expense in preparation for trial, (2) there
was no excessive delay or lack of diligence by plaintiffs, and (3) the
plaintiffs had an explanation for taking the dismissal. 5
The court then turned its attention to the defendants' claim that
they would be prejudiced by dismissal since it was "a virtual certainty
that the California courts [would] apply California law, not Delaware
law, to the demand issue, and perhaps to the merits of [the] case. ' 66

The court rejected the defendants' argument, concluding that the
California courts would have to apply "appropriate choice of law
principles in accordance with the laws of that jurisdiction and the
United States Constitution.' 67

61. Id. at *11, reprinted in 19 DEL. J. CoRP. L. at 289.
62. Id. at *10, reprinted in 19 DEL. J. CORP. L. at 290.
63. Draper v. Paul N. Gardner Defined Plan Trust, 625 A.2d 859, 869 (Del.
1993).
64. Id. at 863.
65. Id. at 864. The fact that the defendants had filed a motion for summary
judgment was of no consequence in "evaluating the scale of 'legal prejudice' in
this action." Id.
66. Id.
67. Draper, 625 A.2d at 864. One such choice of law principle is the internal
affairs doctrine which requires application of the law of the state of incorporation
to matters of substantive law. Noting the United States Supreme Court's recognition
of the constitutional underpinnings of the internal affairs doctrine, the Supreme
Court of Delaware refused to assume that California courts would reject the doctrine.
Id. The court cited McDermott Inc. v. Lewis, 531 A.2d 206 (Del. 1987), in which
the Supreme Court of Delaware concluded that the internal affairs doctrine is not
merely a principle of choice of law, but a doctrine of "serious constitutional
proportions." Draper, 625 A.2d at 864.
The court also noted that "the issue of whether or not demand is required or
excused is a matter of substantive Delaware corporation law." Id. at 865 n.9 (citing
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Chief Justice Veasey reasoned that, although the plaintiffs may
argue that Delaware law should not be applied, it did not follow
that the California courts would agree, especially in light of the
constitutional ramifications of the internal affairs doctrine. 6 The court
stated that "[i]t seems anomalous for defendants to be telling us
that it is certain they will lose on these issues in California, even
69
before the matters have been presented to the California courts."1
The court concluded that although there is a risk that California
courts will apply their own law, the defendants have not shown that
it is a "virtual certainty." ' 70 Therefore, the court held that the vice-

chancellor did not abuse his discretion in finding no legal prejudice."
The court noted that, while it would be preferable for the courts of
the state of incorporation to hear cases which involve internal corporate affairs, it would be a "jurisprudence of arrogance" for the

court to disallow a court of another state to hear a case involving
the internal affairs of a Delaware corporation, even if it is likely that
2
the other court will reject the internal affairs doctrine.7
IV.

EVALUATION

In Draper, the Supreme Court of Delaware was faced with a
dilemma. On one hand, there was the possibility that defendants
would be prejudiced if the Delaware action was dismissed and California courts applied their own law to parallel litigation in Cali-

Levine v. Smith, 591 A.2d 194, 207 (Del. 1991)). The court referred to Kamcn

v. Kemper Financial Services, Inc., 111 S. Ct. 1711 (1991), in which the United
States Supreme Court determined that pre-suit demand is a substantive issue because
the demand requirement determines who will control the litigation. Id. at 1716.
Therefore, in accordance with the internal affairs doctrine, the law of the state of
incorporation should be applied. See id. at 1723.
Finally, ChiefJustice Veasey cited the full faith and credit clause which provides
that "Full Faith and Credit shall be given in each State to the public Acts, Records
and Judicial Proceedings of every other State." Draper, 625 A.2d at 864 n.8 (quoting
U.S. CONsT. art. IV, § 1). The court declined to decide, however, whether it would
violate the Constitution if California courts applied California law to the present
action. Id. at 864.
68. Draper, 625 A.2d at 867.
69. Id. at 868. Additionally, the court pointed out that § 2116 of the California
Corporation Code seems to indicate that California would apply Delaware law
because the statute holds directors liable for violations of any duty under the laws
of the state of incorporation. Id. at 867.
70. Id. at 868.
71. Id. at 869.
72. Draper, 625 A.2d at 868-69.

1994]

RECENT DEVELOPMENTS

fornia. 73 Because there was a risk that California courts would apply
California statute law, 74 the court, in an ideal situation, would have

preferred to keep the case in Delaware. 75 On the other hand, respect
for a sister state prevented the court from assuming that California
would ignore the internal affairs doctrine. 76 The Supreme Court of
Delaware, therefore, took the more conservative approach by dismissing the Delaware action, 7 while dearly reminding the California
courts of the applicability of the internal affairs doctrine. 8
The court found that the defendants would not be prejudiced
by dismissal because it was not a "virtual certainty" that California
would apply its own law. 79 There remains a question, though, of
just what is needed to establish a "virtual certainty." Much of the
court's discussion focused on the importance of the internal affairs
doctrine and respect for sister states.80 The fact that Delaware recognizes the internal affairs doctrine, however, could not guarantee
that California would do the same.
Section 2115 of the California Corporations Code allows California to apply its own law to certain internal affairs of foreign
corporations."' The statute applies, with certain exceptions,02 to a
corporation if half of its business is conducted in California and half
3
of its voting securities are held by persons with California addresses.
If a foreign corporation satisfies the requirements of section 2115,
California law will apply to internal affairs such as election and
removal of directors, directors' standard of care, requirements for
annual shareholder's meetings and limitations on sale of assets."

73. Id. at 864.
74. Id. at 869.
75. See id. at 868 ("It is preferable ... that the courts of the state of
incorporation be the forum to litigate a case which involves the application and
interpretation of the internal corporation law of that state.").
76. Draper, 625 A.2d at 869.
77. Id.
78. Id. at 867.
79. Id. at 868.
80. See Draper, 625 A.2d at 864-69.
81. CAL. CORP. CODE S 2115 (West 1990). One commentator believed that
the constitutionality of § 2115 eventually would be challenged in the United States
Supreme Court and that its chances of sustaining such a challenge were "reasonably
good." Kozyris, supra note I, at 60.
82. Section 2115 does not apply to foreign corporations whose securities are
listed on a national stock exchange or whose voting shares are owned by a corporation
not subject to § 2115. Id.
83. CAL. CORP. CODE S 2115 (West 1990).
84. Id.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

Furthermore, California's demand requirement provision, section 800 of the California Corporations Code, states that "[n]o action
may be instituted or maintained in right of any domestic or foreign
corporation" unless certain conditions are met.85 The fact that foreign
corporations must comply with section 800 implies that California
recognizes a right to regulate the internal affairs of a foreign corporation.
California case law also seems to indicate that at times California
will apply its own substantive law to the internal affairs of foreign
corporations. For example, in Western Airlines, Inc. v. Sobieski,8 a
California court upheld an order by the California Commissioner of
Corporations which applied California law to cumulative voting rights
of stockholders of a Delaware corporation.87 In addition, in Wilson
v. Louisiana-PacificResources, Inc. ,8 the California Court of Appeals
affirmed the superior court's ruling that a Utah corporation was
subject to California's cumulative voting laws. 9 The court held that
application of California law to the cumulative voting rights of a
foreign corporation under section 2115 did not violate the full faith
and credit clause, commerce clause, or the due process clause.9 The
Wilson decision demonstrates that not only will California sidestep
the internal affairs doctrine in certain situations, but its courts will
also attempt to justify their decisions in the face of constitutional
challenge. 9'
California seems particularly inclined to apply California law to
corporations that are incorporated elsewhere, but conduct most of
their business in the state of California.9 The courts in Wilson and
Western justified application of California law with the fact that each
of the corporations had substantial contacts with the state of California, even though both were incorporated elsewhere.9 3 Likewise,
in Draper, NHL was incorporated in Delaware, but had its principle

1990) (emphasis added).
86. 12 Cal. Rptr. 719 (Cal. Ct. App. 1961).
87. See supra text accompanying notes 17-21.
88. 187 Cal. Rptr. 852 (Cal. Ct. App. 1982).
89. Id. at 863.
90. Id. at 858, 861-62. The court also rejected arguments based on the contract
clause and equal protection clause. Id. at 862-63.
91. Id. at 858-63.
92. See Wilson, 187 Cal. Rptr. at 861. These corporations are sometimes
termed "pseudo-foreign" corporations. See DeMott, supra note 5, at 166.
93. Wilson, 187 Cal. Rptr. at 857; Western Airlines, 12 Cal. Rptr. at 727.
85. CAL. CORP. CODE § 800 (West
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place of business in California. 94 This similarity with Wilson and
Western increases the likelihood that California courts will apply California law in Draper.
Although California does not reject the internal affairs doctrine
outright,9 5 a California Court of Appeals case, decided eight days
before Draper, clearly indicates California's trend toward applying
California law to foreign corporations. In Shields v. Singleton,1 court
held that California could apply its own demand requirements to a
Delaware corporation. 97 In Shields, the plaintiffs brought suit against
directors, officers, and employees of Teledyne, Inc. for breach of
fiduciary duties for failure to prevent criminal acts by employees of
Teledyne Inc.'s subsidiary, Teledyne Electronics. The defendants
demurred on the grounds that the plaintiffs had not complied with
pre-suit demand requirements or established that a demand would
have been futile.Y The defendants also contended that under the
internal affairs doctrine, Delaware law should apply to the demand
issue. 100
The Shields court, however, found no "choice-of-law" problem
because the defendants did not argue that Delaware Court of Chancery Rule 23.1 and section 800 of the California Corporations Code
differed.' 0' Based on this fact, the court concluded that it would
apply California law.10s The unarticulated premise upon which the
Shields court relied appears to be that the Delaware demand-futility
law and the California demand-futility law are identical.103 This
proposition, however, cannot be substantiated.
First, under Delaware law, it would have been unnecessary for
the court to determine the sufficiency of the plaintiffs' demand- futility
94. Draper, 625 A.2d at 861.
95. Id. at 866 n.10.
96. 19 Cal. Rptr. 2d 459 (Cal. Ct. App. 1993).
97. Id. at 465.
98. Id. at 461.
99. Id. The defendants also asserted that the plaintiffs' claim failed to state
a sufficient cause of action. Id. The plaintiffs sent a letter to the directors demanding
that they sue the directors of the subsidiary for breach of fiduciary duty. Id. at
462. The board sent a letter requesting more information, but instead of responding,
the plaintiffs brought suit. Id.
100. Shields, 19 Cal. Rptr. 2d at 465.
101. Id. The defendants actually stated in their brief that there was no difference
between the laws of California and Delaware. Id.
102. Id. Pursuant to California law, the court held that the plaintiff failed to
establish demand futility. Id. at 466.
103. See id. at 465 (suggesting this reliance, but not expressly stating that the
laws are identical).
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argument. The plaintiffs had made a pre-suit demand on the board
of directors, 04 and under Delaware law this would constitute a tacit
admission that demand is not futile. 0 5 The plaintiffs, therefore, would
have been precluded from making a demand futility argument from
the outset had the Shields court applied Delaware law.
Second, California law does not employ a two-prong, Aronsonlike, demand futility test. 0 6 While the implementation of such a test
in Shields would not have changed the outcome, 07 there are, undoubtedly, cases where it would. Lastly, section 800 of the California
Corporations Code is considered a procedural rule,108 whereas Delaware Court of Chancery Rule 23.1 involves substantive law.1' 9
While the result in Shields would likely have been the same
regardless of the law applied,1 0 the laws are, by no means, identical. "'
Such a broad implication threatens to undermine the internal affairs
doctrine if accorded precedential value by the California courts.
Moreover, the Shields holding would have provided the defendant in
Draper with an additional argument to support the claim of "legal
prejudice. ""12
V.

CONCLUSION

The Supreme Court of Delaware in Draper held that the court
of chancery had not abused its discretion by holding that defendants
104. Shields, 19 Cal. Rptr. 2d at 462.
105. Spiegel v. Buntrock, 571 A.2d 767, 775 (Del. 1990).
106. Aronson v. Lewis, 473 A.2d 805, 814 (Del. 1984).
107. By requiring the plaintiffs to establish a reasonable doubt that the defendants' decision will qualify for business judgment rule protection, Delaware's
standard is more onerous than California's. Therefore, it is even more likely that
the plaintiffs' suit would have been dismissed in Delaware.
108. Brusso v. Running Springs Country Club, Inc., 278 Cal. Rptr. 758, 763
(Cal. App. 1991) (citing Hogan v. Ingold, 243 P.2d I (Cal. 1952)).
109. See, e.g., Levine v. Smith, 591 A.2d 194, 207 (Del. 1991) (explaining
that the demand requirement is an important stricture of Delaware law).
110. The Shields court did not say that the result would have been the same,
but implied, rather, that the laws are the same. See supra note 103 and accompanying
text.
111. This may explain why defendants in Murphy v. Perelman, No. 659,511
(Cal. Super., Dept. 32, filed Dec. 21, 1992), the parallel California litigation in
Draper, did not argue demand futility. Telephone Interview with Eric Waxman,
Esquire (California counsel for individual defendants), Skadden, Arps, Slate, Meagher
& Flom, Los Angeles, California (Nov. 2, 1993). Mr. Waxman did not state reasons
why the defendants chose not to argue failure to adequately plead demand futility,
other than to say that the argument was not made at the demur stage for tactical
reasons. He did point out that the issue is preserved and may be argued at a later
stage in the litigation.
112. See supra text accompanying notes 63-72.
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559

would not be prejudiced by the plaintiffs' voluntary dismissal. Draper
represented an opportunity for Delaware courts to take a more active
role when it appears very likely that a sister state will ignore the
internal affairs doctrine and refuse to apply Delaware law to Delaware
corporations. The supreme court opted, however, for a more conservative approach by reminding the California courts of the applicability of the internal affairs doctrine to this case. Delaware courts
in future cases could find, however, that defendants will be prejudiced
by dismissal where parallel litigation is being pursued in California.
California cases and statutes demonstrate that California tends to
apply its own law to internal corporate affairs of foreign corporations
such as cumulative voting and pre-suit demand.
Theresa L. Kelly
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1993 STATUTORY AMENDMENTS TO THE DELAWARE
GENERAL CORPORATION LAW
This past year, the 137th Delaware General Assembly enacted
four substantive amendments' to the Delaware General Corporation
Law (DGCL), each becoming effective on July 1, 1993.2 Three of
the amendments altered existing sections of the DGCL, and the other
created an entirely new statutory provision. 3 This article highlights
the modifications to the DGCL in light of the unchanged provisions
as well as the amended sections.
I.

DEL. CODE. ANN.

TIT.

8, § 102(b)(7)

Section 102(b)(7) 4 was enacted to permit a corporation to include
a provision in its certificate of incorporation which eliminates or

1. The legislature also amended three other sections of title 8 which will not
be discussed here. The additional provisions are §5 104, 254(a), and 262(b). DEL.
CODE ANN. tit. 8, §§ 104, 254(a) & 262(b) (1991).
2. See S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL.
ADV. LEGIs. SERV. 61 (1993).

3. The entirely new provision is codified at § 264 of title 8, and authorizes
Delaware corporations to merge with limited liability companies. The revised sections
include: (1) § 102(b)(2), expanded to permit corporations to limit/eliminate the
liability of persons, other than directors, that perform any duties imposed on the
board, if authorized to do so by the certificate of incorporation; (2) § 170(a), altered
to clarify the validity of notes, debentures, and other obligations that are issued as
a dividend under certain conditions; and (3) §§ 252 and 253, changed to enable a
Delaware corporation to merge with a non-U.S. corporation without the requirement
that the Delaware corporation survive the merger. See discussion infra parts I, II,
III, and IV.
4. Prior to the 1993 amendment, § 102(b)(7) read as follows:
§ 102 Contents of certificate of incorporation
(b) In addition to the matters required to be set forth in the certificate
of incorporation by subsection (a) of this section, the certificate of incorporation may also contain any or all of the following matters ....
(7) A provision eliminating or limiting the personal liability of a
director to the corporation or its stockholders for monetary damages for
breach of fiduciary duty as a director, provided that such provision shall
not eliminate or limit the liability of a director: (i) For any breach of the
director's duty of loyalty to the corporation or its stockholders; (ii) for
acts or omissions not in good faith or which involve intentional misconduct
or a knowing violation of law; (iii) under § 174 of this title; or (iv) for
any transaction from which the director derived an improper personal
benefit. No such provision shall eliminate or limit the liability of a director
for any act or omission occurring prior to the date when such provision
becomes effective. All references in this paragraph to a director shall also
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limits a director's personal liability for violating the duty of care.5
This portion of section 102(b)(7) is unchanged. A Delaware corporation may still grant significant protection to directors from liability resulting from breaches of their fiduciary duty of care. 6

Moreover, directors are still 7liable for the acts outlined in the prior
version of section 102(b)(7).
Although the old provision limited monetary liability of directors,
it did not extend protection below that level to others in the corporate
hierarcy, such as officers.8 An officer, however, derives authority from
the corporation's bylaws and the resolutions of the board of directors. 9

be deemed to refer to a member of the governing body of a corporation
which is not authorized to issue capital stock.
DEL. CODE ANN. tit. 8, § 102(b)(7) (1991).
5. 1 R. FRANKLIN BALOTTI & JESSE A. FINKELSTEIN, THE DE.AwARE LAw
oF CORPORATIONS AND BUSINESS ORoANIZATIONS 5 4.19, at 4-332 to -334 (2d ed.
1990 & Supp. 1993). Cf. Smith v. Van Gorkom, 488 A.2d 858, 872-73 (Del. 1985)
(holding director liable for breaches of the fiduciary duty of care). The Supreme
Court of Delaware's decisioh in Van Gorkom helped to fuel the idea that employment
as a director is highly risky. Compare Laurie Blum, TheJob Nobody Wants: Outside
Directors Find that the Risks and HasslesJust Aren't Worth It, Bus. WK., Sept. 8, 1986,
at 56 (stating that concerns regarding legal hassles as well as time demands are
turning away scores of potential and current directors) with I BALOrTi & FINKELSTEIN
§ 4.19, at 4-328 to -329 (discussing the director and officer liability insurance "crisis"
which followed Van Gorkom).
6. See In re Dataproducts Corp. Shareholders Litig., [1991 Transfer Binder]
Fed. Sec. L. Rep. (CCH) 96,227, at 91,183 (Del. Ch. Aug. 22, 1991), reprinted
in 17 DEL. J. CORP. L. 1159 (1992). In In re Dataproducts, the court found that the
corporation's certificate of incorporation
exculpate[d] directors from liability for monetary damages for acts amounting to gross negligence. Stated in different terms, the directors can not
be held liable for monetary damages except for (inter alia) acts amounting
to a breach of their duty of loyalty or involving intentional misconduct,
a knowing violation of law, or an improper personal benefit.
Id.
7. The acts from which a corporation could exculpate a director were not
altered by the amendment. Compare DEL. CODE ANN. tit. 8, 5 102(b)(7) (1991) with
S.146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 Dat.. ADv. LEGIS.
SERV. 61 (1993).

8. See E. Norman Veasey et al., Delaware Supports Directors with a Three-Legged
Stool of Limited Liability, Indemnification, and Insurance, 42 Bus. LAw. 399, 403 (Feb.
1987). But cf. VA. CODE ANN. 5 13.1-692.1(A)(2) (Michie 1993) (limiting monetary
damages to directors and officers, with the exception of willful misconduct or
intentional violations of the criminal law, to the amount of the liable director's
annual cash salary from the corporation within the last 12 months, or $100,000,
which ever is greater).

9.

DEL. CODE ANN.

tit. 8, § 142(a) (1991) ("Every corporation organized

under this chapter shall have such officers with such titles and duties as shall be
stated in the by-laws or in a resolution of the board of directors which is not
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This enables officers to actually perform some of a director's duties.' 0
Thus, it was entirely possible for a director, acting as a director, to
remain free of personal liability for a board-authorized act, although
liability would have attached had the director performed the same
activity in the capacity of an officer."
The amended version of section 102(b)(7) 12 extends liabilitylimiting coverage to persons, other than directors, who exercise the
authority of a director. 13 The caveat is that the certificate of incorporation must identify the persons to whom liability protection is to
be afforded.' 4 This allows a newly formed corporation, or an existing

inconsistent with the by-laws

. .

. ").

See also Rosenblatt v. Getty Oil Co., 493

A.2d. 929, 943 (Del. 1985). The court in Rosenblalt stated:
The realities of modem corporate life are such that directors cannot be
expected to manage the day-to-day activities of a company. This is recognized by the provisions of 8 Del.C. § 141(a) that the business and affairs
of a Delaware corporation are managed "by or under the direction" of
its board.
Id.
10. See DEL. CODE ANN. tit. 8, 5 141(a) (1991).
11. See Veasey et al., supra note 8, at 403. Addressing the subject, now Chief
Justice Veasey stated that the previous version of § 102(b)(7) did "not limit the
liability of a director for actions taken in a capacity other than a director, such as
that of an officer." See also 1 BALOTr & FINKELSTEIN, supra note 5, at 4- 335 (stating
that the section "[did] not apply to officers, employees or agents, except to the
extent that one who is a director and an officer may be exempted from liability
for his acts qua director"); Gilchrist Sparks III & Lawrence A. Hamermesh, Common
Law Duties of Non-Director Corporate Officers, 48 Bus. LAW. 215, 229 (Nov. 1992)
(stating that one who holds the dual position of both director and officer is protected
from "liability if an action is authorized by the board, but will not be protected
if the director acts alone" in the capacity of an officer).
12. The applicable portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 1. Amend § 102(b)(7), Chapter 1, Title 8, Delaware Code,
by deleting the last sentence of such subsection and inserting in lieu thereof
the following:
All references in this paragraph to a director shall also be deemed to refer
(x) to a member of the governing body of a corporation which is not
authorized to issue capital stock, and (y) to such other person or persons,
if any, who, pursuant to a provision of the certificate of incorporation in
accordance with subsection (a) of § 141 of this title, exercise or perform
any of the powers or duties otherwise conferred or imposed upon the board
of directors by this title.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADV. LEols.
SERV. 61, § 1 (1993).
13. Id.
14. Id. See also DEL. CODE ANN. tit. 8, § 141(a) (1991). Section 141(a) provides:
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corporation through appropriate amendments to its certificate of
incorporation, to protect certain individuals from liability for breaches
of their duty of care when they act in the capacity of a director.' 5
The amendments to section 102(b)(7), however, do not insulate

an officer from liability arising from non-directorial acts performed
in the capacity of an officer. 6 In other words, an officer exercising
duties as an officer fails to fall within the protective bounds of
amended section 102(b)(7). The amendment only makes it irrelevant
whether a person performing the duties of a director actually holds
the title of "director." Except for extending coverage to persons
acting qua directors, the amended version is no different from the
prior statute. Unlike similar provisions in sister states, 7 amended
section 102(b)(7) affords no greater protection to officers qua officers.' 8
II.

DEL. CODE ANN. TIT. 8,

§ 170(a)

170(a) 19

was intended to bring to
The amendment to section
that section principles similar to those embodied in section 160(a).20

"If any such provision is made in the certificate of incorporation, the powers and
duties conferred or imposed upon the board of directors by this chapter shall be
exercised or performed to such extent and by such person or persons as shall be
provided in the certificate of incorporation."
15. Cf. Veasey et al., supra note 8, at 403-04 (finding the prerevised S 102(b)(7)
applicable to "directors' actions as directors" and not extending to officers).
16. See supra note 12.
17. See, e.g., MD. CORPS. & Ass'Ns CODE ANN. § 2-405.2 (Michie 1993) (stating
that "[t]he charter of the corporation may include any provision expanding or
limiting the liability of its directors and officers to the corporation or its stockholders"); VA. CODE ANN. § 13.1-692.1(A)(2) (Michie 1993) (limiting liability of
directors and officers); N.J. STAT. ANN. § 14A:2-7(3) (West 1993) (stating that
"[t]he certificate of incorporation may provide that a director or officer shall not
be personally liable, or shall be liable only to the extent therein provided").
18. See Sparks & Hamermesh, supra note 11, at 216 (suggesting that "[tjhe
term 'officer' is properly applied to only those in whom administrative and executive
functions have been entrusted, and does not apply to those without judgment or
discretion as to corporate matters").
19. The applicable portions of Senate Bill No. 146 stated:
BE IT ENACTED BY THE GENERAL ASSEMBLY OE THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 3. Amend § 170(a), Chapter 1, Title 8, Delaware Code, by
adding a new sentence at the end of said subsection as follows:
Nothing in this subsection shall invalidate or otherwise affect a note,
debenture or other obligation of the corporation paid by it as a dividend
on shares of its stock, or any payment made thereon, if at the time such
note, debenture or obligation was delivered by the corporation, the cor-
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Under the amended section 170(a), corporate obligations such as
notes and debentures, issued as dividends, are not rendered invalid
by events which, under preexisting section 170(a), 21 may effect the
validity of other types of dividends, 22 provided that when the obligations were delivered, the corporation had either surplus or net

poration had either surplus or net profits as provided in clauses (1) or (2)
of this subsection from which the dividend could lawfully have been paid.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADV. LEOIs.
SERV. 61, § 3 (1993).
20. Section 160(a)(1) reads as follows:
§ 160 Corporation's powers respecting ownership, voting, etc., of its own
stock; rights of stock called for redemption.
(a) Every corporation may purchase, redeem, receive, take or otherwise
acquire, own and hold, sell, lend, exchange, transfer or otherwise dispose
of, pledge, use and otherwise deal in and with its own shares; provided,
however, that no corporation shall:
(1) Purchase or redeem its own shares of capital stock for cash or
other property when the capital of the corporation is impaired or when
such purchase or redemption would cause any impairment of the capital
of the corporation, except that a corporation may purchase or redeem out
of capital any of its own shares which are entitled upon any distribution
of its assets, whether by dividend or in liquidation .

. .

. Nothing in this

subsection shall invalidate or otherwise affect a note, debenture or other
obligation of a corporation given by it as consideration for its acquisition
by purchase, redemption or exchange of its shares of stock if at the time
such note, debenture or other obligation was delivered by the corporation
its capital was not then impaired or did not thereby become impaired ....
DEL. CODE ANN. tit. 8, § 160(a)(1) (1991).
21. Section 170(a), prior to its amendment, stated:
The directors of every corporation, subject to any restrictions contained
in its certificate of incorporation, may declare and pay dividends upon
the shares of its capital stock, or to its members if the corporation is a
nonstock corporation organized for profit, either (1) out of its surplus, as
defined in and computed in accordance with §5 154 and 244 of this title,
or (2) in case there shall be no such surplus, out of its net profits for the
fiscal year in which the dividend is declared and/or the preceding fiscal
year. If the capital of the corporation, computed in accordance with 5§ 154
and 244 of this title, shall have been diminished by depreciation in the
value of its property, or by losses, or otherwise, to an amount less than
the aggregate amount of the capital represented by the issued and outstanding stock of all classes having a preference upon the distribution of
assets, the directors of such corporation shall not declare and pay out of
such net profits any dividends upon any shares of any classes of its capital
stock until the deficiency in the amount of capital represented by the
issued and outstanding stock of all classes having a preference upon the
distribution of assets shall have been repaired.
DEL. CODE ANN. tit. 8, § 170(a) (1991).
22. See id. Such events include a diminishment of the corporation's capital
caused by a depreciation in the value of its property or losses.
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profits, computed in accordance with sections 154 and 244 of the

DGCL.3
The declaration of a lawful dividend generally creates a contractual relationship between the corporation and the stockholderthe former assuming the role of debtor and the latter, the role of

creditor. 24 The practical effect of the amendment is to assure stockholders who receive corporate obligations as dividends that the contractual rights these obligations create will not be invalidated by the
fact that the corporation subsequently does not have sufficient funds
to lawfully pay dividends.
III.

25

DEL. CODE ANN. TIT. 8,

§§ 252, 253

Prior to its 1993 amendment, section 25226 permitted a Delaware
corporation to merge with a non-U.S. corporation only if the Del-

23. S. 146, 137th Gen. Assembly (1993) (enacted), rtprinttdin 1993 DEL. ADV.
§ 3 (1993).
24. See Selly v. Fleming Coal Co., 180 A. 326, 328 (Del. 1935) (stating that
once a lawful dividend is declared, the stockholder's right of action is one in
contract).
25. S. 146, 137th Gen. Assembly (1993) (enacted), reprintedin 1993 DEL. ADV.
LEGis. SERV. 61, § 3 (1993). But see I BALOTTI & FINKELSTEIN, supra note 5, 5 5.23,
at 5-94 (suggesting that a court may view the creditor-debtor relationship as contingent upon the legal availability of funds).
26. Section 252, in pertinent part, provided:
5 252 Merger or consolidation of domestic and foreign corporations; service
of process upon surviving or resulting corporation.
(a) [A]ny I or more corporations organized under the laws of any jurisdiction other than 1 of the United States may merge or consolidate with
I or more corporations existing under the laws of this State, if the surviving
or resulting corporation will be a corporation of this State, and if the laws
under which the other corporation or corporations are formed permit a
corporation of such jurisdiction to merge or consolidate with a corporation
of another jurisdiction.
LEGIS. SERV. 61,

(c) ... In lieu of filing
solidation, the surviving
merger or consolidation,
which states:
(1) The name and state
porations;

and recording the agreement of merger or conor resulting corporation may file a certificate of
executed in accordance with S 103 of this tide,
of incorporation of each of the constituent cor-

(d) If the corporation surviving or resulting from the merger or consolidation is to be governed by the laws of the District of Columbia or any
state other than this State, it shall agree that it may be served with process
in this State in any proceeding for enforcement of any obligation of any
constituent corporation of this State, as well as for enforcement of any
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aware corporation survived and the laws under which the non-U.S.
corporation was formed permitted the merger. 27 Because the surviving
entity had to be a Delaware corporation, the provision did not include
a requirement that the corporation subject itself to process in Delaware. 2 The 1993 amendment to section 252(a) 29 eliminated the
survivorship requirement. An amendment to section 252(d),30 however, requires that the surviving corporation, if a non-U.S. corporation, provide in the merger agreement for amenability to process
in Delaware. 3' The service requirement in a merger with a non-U.S.

obligation of the surviving or resulting corporation arising from the merger
or consolidation, including any suit or other proceeding to enforce the
right of any stockholders as determined in appraisal proceedings pursuant
to § 262 of this title, and shall irrevocably appoint the Secretary of State
as its agent to accept service of process in any such suit or other proceedings
and shall specify the address to which a copy of such process shall be
mailed by the Secretary of State.
DEL. CODE ANN. tit. 8, 5 252 (1991).
27. Id.
28. See id. But see DEL. CODE ANN. tit. 8, § 252(d) (1991) (stating that in a
domestic merger allowing a U.S. corporation to be the survivor, the agreement
must include amenability of the surviving corporation to service of process within
Delaware).
29. The applicable portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 4. Amend § 252(a), Chapter 1, Title 8, Delaware Code, by
deleting the last sentence of said subsection and inserting in lieu thercof
the following:
In addition, any 1 or more corporations existing under the laws of this
State may merge or consolidate with I or more corporations organized
under the laws of any jurisdiction other than I of the United States if the
laws under which the other corporation or corporations are organized
permit a corporation of such jurisdiction to merge or consolidate with a
corporation of another jurisdiction.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADV. LEols.
SERV. 61, § 4 (1993).
30. The applicable portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 6. Amend § 252(d), Chapter 1, Title 8, Delaware Code, by
adding the words "or jurisdiction" after thetwords "or any state" and
before the words "other than this State" in the first clause of the first
sentence of said subsection.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADv. LEoIs.
SERV. 61, § 6 (1993).
31. The legislature made a similar change to § 252(c)(1). The applicable
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corporation, in which the non-U.S. corporation survives, has special

significance in ensuring that any liability incurred by the non-surviving corporation does not escape the jurisdiction of Delaware courts.Y
Thus, the 1993 amendments to section 252 eliminate the substantive
distinction between an international merger with a Delaware corpo-

ration, and an intranational merger with a Delaware corporation.
Section 253 of the DGCL provides for the so-called "short form"
merger between a parent and a subsidiary.33 Amendments to sections

portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 5. Amend § 252(c)(1), Chapter 1, Title 8, Delaware Code,
by adding the words "or jurisdiction" after the word "state" and before
the words "of incorporation" in said subsection.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEs.. Anv. LEcis.
SERV. 61, § 5 (1993).

32. Cf. Lewis v. Anderson, 477 A.2d 1040, 1044 (Del. 1984) (finding that,
under § 259(a), a derivative action, brought on behalf of a disappearing corporation,
is an asset which passes to the surviving corporation). Compare DEL.. ConE ANN.
tit. 8, § 259(a) (1991) (vesting all property rights and debts in the surviving
corporation) with DEL. CODE ANN. tit. 8, § 261 (1992) (stating that surviving

corporation may assume all causes of action and liabilities for and against the
disappearing corporation). But cf. 1 BALOTri & FINKELSTEIN, supra note 5, § 9.25,

at 9-49 (stating that under § 327 a derivative action may not be maintained by a

shareholder of a disappearing corporation, because a stockholder is required to
maintain his status as stockholder during the litigation).
33. Section 253, in pertinent part, provided:
§ 253 Merger of parent corporation and subsidiary or subsidiaries.
(a) In any case in which at least 90% of the outstanding shares of
each class of the stock of a corporation or corporations is owned by another
corporation and 1 of the corporations is a corporation of this State and
the other or others are corporations of this State, or any other state or
states, or the District of Columbia and the laws of the other state or states,
or the District permit a corporation of such jurisdiction to merge with a
corporation of another jurisdiction, the corporation having such stock
ownership may either merge the other corporation or corporations into
itself and assume all of its or their obligations, or merge itself, or itself
and 1 or more of such other corporations, into I of the other corporations
by executing, acknowledging and filing, in accordance with § 103 of this
title, a certificate of such ownership and merger setting forth a copy of
the resolution of its board of directors to so merge and the date of the
adoption.... If the surviving corporation exists under the laws of the
District of Columbia or any state other than this State, subsection (d) of
§ 252 of this title shall also apply to a merger under this section.
(e) A merger may be effected under this section although I or more of
the corporations parties to the merger is a corporation organized under
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253(a) 34 and 253(e)35 bring these provisions in line with revised section

252. Thus, newly revised section 253 now permits a non-U.S. corporation to be the surviving entity of a short-form merger between
a parent and a subsidiary. This makes a qualifying parent-subsidiary
merger similar to the "long-form" full merger provisions previously
6

addressed.1

IV.

DEL. CODE ANN. TIT. 8,

§ 264

The Delaware General Assembly also added an entirely new
provision to the DGCL-section 264. 3 1 Section 264 authorizes the

the laws of a jurisdiction other than I of the United States; providcd that
the laws of such jurisdiction permit a corporation of such jurisdiction to
merge with a corporation of another jurisdiction; and provided further
that the surviving or resulting corporation shall be a corporation of this
State.
DEL. CODE ANN. tit. 8, § 253 (1991).
34. The applicable portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 7. Amend § 253(a), Chapter 1, Title 8, Delaware Code, by
adding the words "or jurisdiction" after the words "or any state" and
before the words "other than this State" in the last sentence of said
subsection.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADV. Leots.
SERV.

61, § 7 (1993).

35. The applicable portions of Senate Bill No. 146 read as follows:
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE
OF DELAWARE (Two-thirds of all members elected to each House thereof
concurring therein):
Section 8. Amend § 253(e), Chapter 1, Title 8, Delaware Code, by
deleting the words "and provided further that the surviving or resulting
corporation shall be a corporation of this State" in said subsection, and
by deleting the ";"
following the words "another jurisdiction" in said
subsection and inserting a "." in lieu thereof.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. ADV. LEcis.
SERV.

61, § 8 (1993).

36. See supra notes 26-37 and accompanying text.
37. Newly added § 264 of the DGCL reads as follows:
§ 264. Merger or consolidation of domestic corporation and limited liability
company.
(a) Any 1 or more corporations of this State may merge or consolidate
with I or more limited liability companies, of this State or of any other
state or states of the United States, or of the District of Columbia, unless
the laws of such other state or states or the District of Columbia forbid
such merger or consolidation. Such corporation or corporations and such
1 or more limited liability companies may merge with or into a corporation,
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merger of a Delaware corporation with a limited liability company.1

which may be any 1 of such corporations, or they may merge with or
into a limited liability company, which may be any I of such limited
liability companies, or they may consolidate into a new corporation or
limited liability company formed by the consolidation, which shall be a
corporation or limited liability company of this State or any other state
of the United States, or the District of Columbia, which permits such
merger or consolidation, pursuant to an agreement of merger or consolidation, as the case may be, complying and approved in accordance with
this section.
(b) Each such corporation and limited liability company shall enter
into a written agreement of merger or consolidation. The agreement shall
state: (1) the terms and conditions of the merger or consolidation; (2) the
mode of carrying the same into effect; (3) the manner of converting the
shares of stock of each such corporation and the limited liability company
interests of each such limited liability company into shares, limited liability
company interests or other securities of the entity surviving or resulting
from such merger or consolidation, and if any shares of any such corporation or any limited liability company interests of any such limited
liability company are not to be converted solely into shares, limited liability
company interests or other securities of the entity surviving or resulting
from such merger or consolidation, the cash, property, rights or securities
of any other corporation or entity which the holders of such shares or
limited liability company interests are to receive in exchange for, or upon
conversion of such shares or limited liability company interests and the
surrender of any certificates evidencing them, which cash, property, rights
or securities of any other corporation or entity may be in addition to or
in lieu of shares, limited liability company interests or other securities of
the entity surviving or resulting from such merger or consolidation; and
(4) such other details or provisions as are deemed desirable, including,
without limiting the generality of the foregoing, a provision for the payment
of cash in lieu of the issuance of fractional shares or interests of the
surviving or resulting corporation or limited liability company. Any of the
terms of the agreement of merger or consolidation may be made dependent
upon facts ascertainable outside of such agreement, provided that the
manner in which such facts shall operate upon the terms of the agreement
is clearly and expressly set forth in the agreement of merger or consolidation.
(c) The agreement required by subsection (b) shall be adopted, approved,
certified, executed and acknowledged by each of the corporations in the
same manner as is provided in Section 251 of this tide and, in the case
of the limited liability companies, in accordance with their limited liability
company agreements and in accordance with the laws of the state under
which they are formed, as the case may be. The agreement shall be filed
and recorded and shall become effective for all purposes of the laws of
this State when and as provided in Section 251 of this title with respect
to the merger or consolidation of corporations of this State. In lieu of
filing and recording the agreement of merger or consolidation, the surviving
or resulting corporation or limited liability company may file a certificate
of merger or consolidation, executed in accordance with Section 103 of
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The structure and, for the most part, substance of this new section

this title, if the surviving or resulting entity is a corporation, or by an
authorized person, if the surviving or resulting entity is a limited liability
company, which states: (1) the name and state of domicile of each of the
constituent entities; (2) that an agreement of merger or consolidation has
been approved, adopted, certified, executed and acknowledged by each of
the constituent entities in accordance with this subsection; (3) the name
of the surviving or resulting corporation or limited liability company; (4)
in the case of a merger in which a corporation is the surviving entity,
such amendments or changes in the certificate of incorporation of the
surviving corporation as are desired to be effected by the merger, or, if
no such amendments or changes are desired, a statement that the certificate
of incorporation of the surviving corporation shall be its certificate of
incorporation; (5) in the case of a consolidation in which a corporation is
the resulting entity, that the certificate of incorporation of the resulting
corporation shall be as is set forth in an attachment to the certificate; (6)
that the executed agreement of consolidation or merger is on file at the
principal place of business of the surviving corporation or limited liability
company and the address thereof; (7) that a copy of the agreement of
consolidation or merger will be furnished by the surviving or resulting
entity, on request and without cost, to any stockholder of any constituent
corporation or any member of any constituent limited liability company;
and (8) the agreement, if any, required by subsection (d) of this section.
(d) If the entity surviving or resulting from the merger or consolidation
is to be governed by the laws of the District of Columbia or any state
other than this State, it shall agree that it may be served with process in
this State in any proceeding for enforcement of any obligation of any
constituent corporation or limited liability company of this State, as well
as for enforcement of any obligation of the surviving or resulting corporation
or limited liability company arising from the merger or consolidation,
including any suit or other proceeding to enforce the right of any stockholders as determined in appraisal proceedings pursuant to the provisions
of Section 262 of this title, and shall irrevocably appoint the Secretary
of State as its agent to accept service of process in any such suit or other
proceedings and shall specify the address to which a copy of such process
shall be mailed by the Secretary of State. In the event of such service
upon the Secretary of State in accordance with this subsection, the Secretary
of State shall forthwith notify such surviving or resulting corporation or
limited liability company thereof by letter, certified mail, return receipt
requested, directed to such surviving or resulting corporation or limited
liability company at its address so specified, unless such surviving or
resulting corporation or limited liability company shall have designated in
writing to the Secretary of State a different address for such purpose, in
which case it shall be mailed to the last address so designated. Such letter
shall enclose a copy of the process and any other papers served on the
Secretary of State pursuant to this subsection. It shall be the duty of the
plaintiff in the event of such service to serve process and any other papers
in duplicate, to notify the Secretary of State that service is being effected
pursuant to this subsection and to pay the Secretary of State the sum of
$50 for the use of the State, which sum shall be taxed as part of the costs
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are analogous to applicable provisions of sections 251 and 252 (as

amended) addressing the merger of two corporations.5 3
The actual merger provisions provided in this new section are
similar to those set forth in sections 251 and 252, except for some
special treatment afforded to a limited liability entity which is the
surviving entity of the merger. 40 The only notable distinction is the

inability, under section 252(a), for a corporation to merge directly
4
with a foreign limited liability company.
The addition of section 264 has brought title 8 more in line
with the Limited Liability Company Act, 42 passed in 1992.43 The

net result is that limited liability companies in Delaware have now
been brought closer to an interchangeable status with that of a
in the proceeding, if the plaintiff shall prevail therein. The Secretary or
State shall maintain an alphabetical record of any such service setting forth
the name of the plaintiff and the defendant, the title, docket number and
nature of the proceeding in which process has been served upon him, the
fact that service has been effected pursuant to this subsection, the return
date thereof, and the day and hour service was made. The Secretary of
State shall not be required to retain such information longer than five
years from his receipt of the service of process.
(e) Sections 251(d), 251(e), 251(o, 259 through 261 and 328 of this tide
shall, insofar as they are applicable, apply to mergers or consolidations
between corporations and limited liability companies.
S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993 DEL. Aov. Lw s.
SERV. 61, § 11 (1993).
38. See id.
39. See supra notes 26-36 and accompanying text (discussing revisions to 5§ 252
and 253).
40. Compare S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993
DEL. ADV. LEGIs. SERv. 61, 511 (1993) with DEL. CODE ANN. tit. 8, 5 251 (1991)
and DEL. CODE ANN. tit. 8, 5 252 (1991).

41. Compare S. 146, 137th Gen. Assembly (1993) (enacted), reprinted in 1993
§ 11 (1993) (providing that Delaware corporations may
merge with limited liability companies "of this State or of any other state or states
of the United States, or of the District of Columbia") with DEL. CODE ANN. tit.
8, § 252(a) (1991) (providing that Delaware corporations may merge with "corporations existing under the laws of any jurisdiction other than ... the United
States").
42. DEL. CODE ANN. tit. 6, 5§ 18-101 to -1107 (1992).
43. Cf.DEL. CODE ANN. tit. 6, § 18-209(b) (1992) (providing that a Delaware
limited liability company may merge with "other business entities formed or organized under the laws of the State of Delaware or any other state or the United
States or any foreign country or other foreign jurisdiction"). Section 18-209(a)
defines "other business entity" as "a corporation, or a business trust or association,
a real estate investment trust, a common-law trust, or any other unincorporated
business, including a partnership (whether general or limited), and a foreign limited
liability company, but excluding a domestic limited liability company"). DEL.. CODE
ANN. tit. 6, § 18-209(a) (1992).
DEL. ADV. LEGIS. SERV. 61,

572
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4
corporation, 44 specifically in the area of mergers and acquisitions.

Barry J. Benzing

44. Compare DEL. CODE ANN. tit. 6, § 18-201(4)(b) (1992) (stating that a
limited liability company in Delaware is a "separate legal entity, the existence of
which as a separate legal entity shall continue until cancellation of the limited
liability company's certification of formation") with DEL. CODE ANN. tit. 8, § 106
(1991) (stating that upon the filing of the certificate of incorporation with the
Secretary of State, a "body corporate" will be established) and DEL. CODE ANN.
tit. 8, § 151 (1991) (establishing current and future classifications of shareholders
within a corporation) with DEL. CODE ANN. tit. 6, § 18-404 (1992) (establishing
current and future classes of managers for the limited liability company).
45. Compare DEL. CODE ANN. tit. 6, § 18-209 (1992) (providing for merger
of limited liability companies with "other business entities") with DEL. CODE ANN.
tit. 8, § 251,

252 (1991)

(providing for merger of Delaware corporations with

domestic and foreign corporations, respectively).

