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INTRODUCTION

Due to the combination of Delaware's outstanding judiciary and the
knowledgeable Delaware corporate bar, the Delaware corporate legal
community is renowned throughout the United States. For the past eight
years, the Widener University School of Law Moot Court Honor Society
has sponsored the Ruby R. Vale Corporate Competition in Wilmington,
Delaware.
As Delaware's only law school, Widener is in a unique position to
draw on the resources and experience of the distinguished Delaware
corporate legal community. The competition attracts students from
prestigious law schools around the country and is judged by members of
the Delaware judiciary, as well as by attorneys and judges from
Pennsylvania and New Jersey. Participants in the competition are
introduced to the cutting edge issues of corporate law.
The DelawareJournal of CorporateLaw is pleased to announce
that it will be publishing the best corporate brief from the annual
competition. This year, the Journal congratulates the Brooklyn Law
School, author of the best corporate brief. The memorandum opinion,
which serves as the competition problem, and the bench brief, which
outlines arguments that could be advanced by the competitors, are also
being published. The Journalcommends all those who participated in the
competition and extends special appreciation to the Widener University
School of Law Moot Court Honor Society for sponsoring the competition.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

}
}

INTELLISOFT, INC.,
a Delaware corporation,

}
Plaintiff,

}

}
} Civil Action No. 14973

v.

}

POSEIDON NETWORK SYSTEMS
CORPORATION, a Delaware corporation,
DONALD P. SEAWORTH, MARY L.
CARTER, E.G. ALDRED, SUSANNAH K.
BROADBENT, TIMOTHY G.
GOLDENSTERN, VICTOR HWANG,
NIKOS STANOPOULOS, and
MICROGATE ENTERPRISES, INC.,
a Delaware corporation,
Defendants.

}
}
}
}
}
}
}
}
}
}

MEMORANDUM OPINION'
Date Submitted: March 15, 1996
Date Decided: March 21, 1996
Robert K. McBride, Kenneth J. Richards, and Anne C. Goldman, of
RICHARDS, POTTER & TAYLOR, Wilmington, Delaware; Paul D.
Baskin and Robert D. Murphy, of SHEARMAN & BALLANTINE, New
York, New York, Attorneys for Plaintiff.
Martin P. Finkelstein, Josy D. Brown, and Lawrence C. Furlow, of
SKADDEN, ARSHT, JAMES, ASHBY & JONES, Wilmington,
Delaware; Theodore N. Davis and H. Steven Schwartz, of GIBSON,
BROWN & JONES, Chicago, Illinois, Attorneys for Defendant Poseidon
Network Systems Corporation and the Individual Defendants.

'With the exception of changes to typographical errors, this brief has been reprinted
in its original form. The staff of The DelawareJournal of Corporate Law has made no
revisions.
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Lawrence A. Sparks, Elizabeth M. Sutton, and Alan J. Nolen, of
MORRIS & SMITH, Wilmington, Delaware; Bernard J. Block, of
ROSEN, MOORE & WEISS, Los Angeles, California, Attorneys for
Defendant Microgate Enterprises, Inc.
BRUDER, CHANCELLOR
Plaintiff Intellisoft, Inc., a Delaware corporation ("Intellisoft"),
seeks entry of a preliminary injunction against consummation or
enforcement of (1) a pending agreement of merger, as amended (the
"Merger Agreement") between defendants Poseidon Network Systems
Corporation, a Delaware corporation ("Poseidon"), and Microgate
Enterprises, Inc., a Delaware corporation ("Microgate"), and (2) a related
option agreement (the "Option Agreement") between Poseidon and
Microgate providing for the issuance, under certain conditions, of shares
of common stock of Poseidon that would, if issued, constitute
approximately 19.9% of the outstanding shares of Poseidon common
stock. Meetings of stockholders of Poseidon and Microgate to vote upon
the proposed Merger Agreement are to be convened on March 25, 1996.
For the reasons set forth more fully below, I have determined to
grant Intellisoft's application for a preliminary injunction.
FACTUAL BACKGROUND
The facts set forth herein are derived from a record developed in
the course of expedited discovery following commencement of this suit
on February 21, 1996, and from affidavits submitted with briefing on the
matter. The facts as set forth below are largely undisputed, but to the
limited extent any factual disputes or uncertainties exist, the Court finds
the facts (for purposes of this ruling only) as follows.
The Parties
Plaintiff Intellisoft is a leading designer of software systems,
having applications primarily in the communications industry. Its
common stock, of which approximately 85 million shares are outstanding,
is traded on the New York Stock Exchange. Intellisoft has been publicly
held, however, only since February 1993, the date of its initial public
offering of common stock. Intellisoft's largest stockholder, owning about
6,800,000 (8%) shares, is Leon Ertamian, its President and Chief
Executive Officer.
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Intellisoft's growth has been formidable, with revenues rising from
about $600 million in 1991 to over $4.5 billion, and $510 million in net
income (estimated), for the year ended December 31, 1995. That growth
has been fueled in part by internal development, and in part by an
aggressive program of acquisitions in the sofhvare field. It is the latter
aspect of Intellisoft's growth that motivates its position in this lawsuit:
it seeks to acquire Poseidon through a merger in which Poseidon
stockholders would receive common stock of Intellisoft. Although it has
acquired approximately 3.5% of the outstanding shares of Poseidon
common stock,' it views the Merger Agreement and the Option
Agreement as invalid obstacles to the further accomplishment of its
acquisition plans.
Defendant Poseidon is also a softhvare firm, specializing in network
applications. Its common stock, of which approximately 25,000,000
shares are outstanding, is held of record by about 850 persons and is
traded on the NASDAQ Stock Market. Poseidon's Board of Directors
(the "Board") is composed of the following seven individuals, all named
as defendants in this case:
Donald P. Seaworth - Chairman of the Board and Chief Executive
Officer of Poseidon since 1991. Mr. Seaworth owns approximately
750,000, or about 3%, of Poseidon's outstanding shares of
common stock;
Mary L. Carter - Chief Financial Officer of Poseidon since 1992.
Ms. Carter owns approximately 250,000, or about 1%, of
Poseidon's outstanding shares of common stock;
Nikos Stanopoulos - Poseidon's Vice President for international
marketing since 1993, and owner of approximately 25,000 shares
of Poseidon common stock.
Susannah K. Broadbent - Vice President of The Santa Clara
Company ("Santa Clara"), a regional investment banking firm
based in San Francisco, California. Santa Clara was a lead
underwriter of the initial public offering of Poseidon stock in 1990;

'In light of this stock ownership, defendants do not contest Intellisoft's standing to
pursue the claims presently at issue. See City CapitalAssociates L.P. v. Interco, Inc., Del. Ch.,
551 A.2d 787, 800 (1988).
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E.G. Aldred -- President and controlling stockholder of Silicon
Investors, Inc. ("Silicon Investors"), a high technology venture
capital firm based in Mountain View, California. Silicon Investors,
in addition to owning about 150,000 shares of Poseidon common
stock, owns about $125 million of the $300 million principal
amount of 10.5% subordinated debentures issued publicly by
Poseidon (and underwritten by Santa Clara) in 1992;
Timothy G. Goldenstem -- Professor emeritus of finance at the
University of California (Irvine), and director of Unified Business
Technologies, Inc., San Jose Regional Power Council, KBX
Systems Corporation and Semilogic Inc., all public companies.
Victor Hwang -- Principal (30% equity owner) of HCT Consulting
Enterprises ("HCT"), a software engineering consulting firm based
in Portland, Oregon. HCT has been regularly engaged since 1990
by Poseidon in connection with development and testing of new
products. During 1994 and 1995, Poseidon paid HCT consulting
fees of approximately $350,000 and $625,000, respectively.
In 1995 Poseidon had net income of $38,000,000 on revenues of
approximately $250,000,000. Those figures are impressively higher than
comparable figures for 1992 (net income of $17,000,000 on revenues of
$150,000,000), but reflect a leveling off of growth in light of 1994 results
($36,500,000 income on revenues of $235,000,000). Poseidon's debt
burden is on the conservative side: apart from the 10.5% subordinated
debentures, its debt (exclusive of ordinary trade payables) consists only
of $100,000,000 outstanding on a senior secured line of credit from
Calbanks N.A. Thus, despite the recent levelling off in revenue and
income growth, Poseidon's performance has remained comfortably within
the limits of the financial covenants set forth in the indenture applicable
to its 10.5% subordinated debentures.
Immediately prior to the
announcement on January 8, 1996 of the Microgate Merger Agreement,
the closing price of Poseidon's common stock was $18.50 per share.
Microgate, like Intellisoft, is a large producer of network software
developed both internally and through acquisitions. Its common stock,
of which about 80,000,000 shares are outstanding, is also traded on the
New York Stock Exchange. About 23,200,000, or 29%, of those shares
are owned by Microgate's founder and chief executive officer Ernest
Priak and by trusts established for various members of his family. The
Microgate Board of Directors currently consists of seven members: Priak;
John Seldenham, Microgate's Vice President for Strategic Planning;
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Bettina Babyak, programming instructor at Santa Rosa Community
College, and Priak's niece; John O'Connell, Microgate's chief financial
officer, Frank Bemini, president of Regional Investors Inc., a small
brokerage firm based in Oakland, California, and a college roommate of
Priak; Elliott Rosen, senior partner of Rosen, Moore & Weiss, a Los
Angeles law firm which has served as regular outside counsel to
Microgate (earning fees from Microgate of $1,300,000 and $850,000 in
1994 and 1995, respectively); and Stewart Paulus, owner of Paulus &
Associates, a Santa Barbara-based computer software consulting firm
which has done occasional business with both Microgate and Intellisoft.
Other than Priak, none of Microgate's directors owns any significant
amount (more than 10,000 shares) of Microgate stock.
Microgate is slightly smaller than Intelliso, at least as measured
by revenues, income and aggregate market value. Microgate's 1995 net
income was about $300 million on revenues of $3.2 billion; with a
current market price of $50 per share, its aggregate market capitalization
is about $4 billion. Like Poseidon, Microgate is fairly conservatively
financed: its principal liabilities are bank debt of about $1.8 billion, and
$500 million principal amount of 8% subordinated debentures.
Background of the Original Poseidon/Microgate Merger Areement
In June 1995, Poseidon's CEO Donald Seaworth convened a
weekend retreat in St. Helena, California for a cadre of senior corporate
officers and advisers, including defendants Carter, Stanopoulos and
Broadbent (as a representative of Santa Clara). The purpose of the retreat
was to consider Poseidon's long-range plans. The presentations and
discussions during the retreat were wide-ranging: potential new products
and markets were discussed, possible acquisition strategies were
considered, and a significant part of Broadbent's presentation was devoted
to reviewing the possibility of a combination with a larger industry
participant. Both Microgate and Intellisoft were specifically reviewed as
potential merger partners, and the benefits and risks of each combination
were outlined. The retreat concluded with the determination to examine
further all of the potential strategies reviewed at the meeting, including
possible mergers. An informal committee, comprised of Carter and
Broadbent, was specifically charged with examining the merits of the
merger strategy.
Over the subsequent four months, Broadbent and her firm
generated several studies of potential mergers; those studies, refined in
close consultation with Carter, resulted in one overall, compelling
conclusion: Poseidon could not expect to compete in its industry over the
long run in its present size and configuration, and only a merger with a
larger firm, or a highly aggressive acquisition program, could give it the
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critical mass needed to compete effectively in the forthcoming decade.
An acquisition program, it was felt, would be the less effective alternative
because of the intense competition in the industry's acquisition market.
Thus, it was ultimately concluded that Poseidon's interests were best
served by a prompt exploration and pursuit of the merger strategy.
A two-day meeting of the Poseidon Board was convened on
October 6-7, 1995, to consider the results of the strategic planning studies
previously described. The directors readily reached consensus on
adopting the merger strategy; attention then turned to the most propitious
means of effecting that strategy. In particular, the directors solicited the
planning committee's views about how best to bring about a merger, and
with what firm. Broadbent and Carter jointly responded that Microgate
and Intellisoft were the most likely candidates to serve as a merger
partner, and they both expressed a preference for Microgate because its
less leveraged financial position,2 they felt, would enhance opportunities
for future expansion and acquisitions. Following and based at least in
part upon that presentation of views, the Poseidon Board resolved at the
October 1995 meeting to pursue prompt development of a merger
proposal with Microgate, to be supervised jointly by Carter and
Broadbent.
Shortly after the Poseidon Board meeting, Broadbent called a
managing director of Strauss, Holbert & Co., the investment banking firm
that had represented Microgate in several earlier acquisitions. As a result
of that call, Broadbent and Carter met on October 16, 1995 in Los
Angeles to begin preliminary merger discussions with John Seldenham of
Microgate and a Strauss, Holbert representative. To facilitate those
discussions, Poseidon afforded Microgate representatives access to
Poseidon's internal projections and other confidential corporate data, and
Microgate afforded Poseidon reciprocal access. The merger discussions
between Poseidon and Microgate were thoroughly positive, although at
the end of October it was clear that several important management issues
were unresolved, and no specific exchange ratios for a merger had yet
been proposed.
The evidence is ambiguous as to whether word of these preliminary
discussions leaked to outsiders; Poseidon's stock price edged up about
$1.50 per share in late October, and more significantly, although possibly
unrelated to the merger discussions with Microgate, Intellisoft's CEO
Ertamian called Seaworth on October 25, 1995 to inquire whether

'Intellisofi's debt burden was proportionally larger than Microgate's: Intellisoft's bank
debt has stood at about $4.5 billion, and it has approximately $2.5 billion in outstanding
subordinated debentures.
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Poseidon would be interested in embarking upon discussions concerning
a possible acquisition of Poseidon by Intellisoft. No price or form of
possible merger consideration was mentioned. Seaworth replied briefly
that Poseidon was "not for sale," did not invite further communication on
the subject, and Ertamian did not - at least at that time - pursue the
matter further.
By mid-November, many of the details of a Microgate/Poseidon
merger had been resolved: all agreed that Priak would continue as CEO
of the combined enterprise; O'Connell, Microgate's CFO who was 67
years old and quickly approaching retirement in any event, would resign
as a director -and officer and take on consultant status; Carter would
replace O'Connell as CFO of the combined company; Seaworth would
become a director, taking O'Connell's position on the surviving
company's board of directors, and would remain President of the
Poseidon subsidiary, and both he and Carter would enter into five-year
employment agreements at compensation levels slightly higher than their
current compensation with Poseidon.
The Microgate/Poseidon talks broke off unsuccessfully, however,
on November 17, 1995. At that point, Microgate was insisting that (a)
no more than .37 shares of Microgate be exchanged in the merger for
each Poseidon share, and (b) Priak retain the right to nominate 3 of the
7 directors of the combined company. In contrast, Poseidon was insisting
that (a) at least .42 shares of Microgate be exchanged for each Poseidon
share in the merger, and (b) Priak have no formal right to elect any
directors. The negotiators reported the impasse to their respective boards
of directors shortly thereafter.
At this point, Mr. Aldred became actively engaged in attempting
to restore the momentum of the talks with Microgate. Aldred felt quite
strongly and openly that a combination of Microgate and Poseidon would
be beneficial to both companies. He therefore called in person upon
Priak, with whom he was well acquainted through various industry
conferences and other business dealings, to urge that Priak reopen the
discussions and approach them with flexibility.
Probably not
coincidentally, talks between Broadbent and Carter and Strauss, Holbert
were renewed on December 19, 1995. Those talks - which blossomed
into round the clock meetings among the officers, investment advisers and
legal counsel for Microgate and Poseidon - finally bore fruit shortly after
New Year's 1996. Microgate withdrew its insistence on limiting the
exchange ratio to .37:1, and agreed to offer .4 Microgate shares for each
Poseidon share; in consideration of that improvement, Poseidon agreed
to Microgate's demand for Priak's right to designate three of the seven
continuing company directors.
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The Poseidon Board met to consider the proposed Merger
Agreement on January 6, 1996. The minutes of that meeting, 6 hours in
duration, recite extensive review of the history and merits of the
transaction by Seaworth, Carter, Broadbent and other representatives of
Santa Clara, and discussion of pertinent legal considerations by Andrew
Atkins, a partner in Gibson, Brown & Jones, the firm retained by
Poseidon to represent it in the Microgate negotiations. The transaction
was unanimously approved by the Poseidon Board (as well as the
Microgate Board the following day), and announced by press release at
the opening of business on Monday, January 8, 1996. The press release
quoted Seaworth's characterization of the merger as "a marriage made in
business heaven, which we will do our utmost to bring about as soon as
practicably possible."
Reaction to the Original Microgate/Poseidon Merger Agreement
The market for Poseidon stock apparently shared Seaworth's
optimism, rising to $20.50 per share upon announcement of the Microgate
Merger Agreement. Within a month after announcement of the
transaction, the joint Microgate/Poseidon proxy statement for the merger
was distributed to the two companies' stockholders, in anticipation of
parallel meetings on March 25, 1996 to vote on the merger.
Unbeknownst to Poseidon at the time, however, Intellisoft was intensely
studying the Microgate Merger Agreement, with a view to launching a
competing offer to acquire Poseidon. That study culminated on February
12, 1996, shortly after the initial Microgate/Poseidon proxy statement was
circulated, with publication of the following open letter to Poseidon from
Ertamian of Intellisoft:
February 12, 1996
Poseidon Network Systems Corporation
525 Broadway
San Francisco, California 94101
Attention: Donald P. Seaworth, Chief Executive Officer
Dear Don:
I share your excitement about the potential for growth
in our industry. We have all reaped rich rewards for our
leadership and creativity, and I believe the future is even
more promising. You and your fellow directors have clearly
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recognized what I have understood for some time: existing
firms in our industry will only grow through innovation and
pursuit of new directions. Indeed, it was that belief that
prompted me to call you last fall to explore whether a
combination of our two companies would be in the best
interests of our respective stockholders. I accepted at face
value your response that Poseidon was "not for sale," and
did not question your intentions.
As you might imagine, then, I was surprised and
disappointed to learn that without exploring the alternative
of a combination with Intellisoft, you and your fellow
directors have committed to a merger with Microgate that in
our view may severely limit Poseidon's opportunities for
growth and deprive its stockholders of considerable value.
In particular, we at Intellisoft have concluded, subject to
appropriate due diligence, that if the pending merger
agreement with Microgate is terminated due to lack of
stockholder approval or on any other proper basis (we
having no desire to encourage you to dishonor any
contractual obligation under that agreement whatsoever), we
would be prepared to present a proposal for a merger in
which the stockholders of Poseidon would receive stock of
Intellisoft at a ratio which would offer them value
considerably in excess of that provided under the pending
Microgate merger agreement. Indeed, because we feel so
strongly about the benefits of a combination between
Intellisoft and Poseidon, we may seek to solicit proxies
against adoption of the merger agreement and, if necessary,
present at the forthcoming Poseidon annual meeting in May
a slate of nominees as directors of Poseidon who would be
receptive to pursuing all value-maximizing transactions,
including a possible combination with Intellisoft.
As we read the Microgate merger agreement, there is
no prohibition against your supplying the internal financial
data we would need in order to formulate and present our
best offer, and we are of course willing to provide
appropriate assurance against competitive misuse of such
data. We look forward to your earliest response to our
request to review such data, and to the possibility of a
transaction that will best serve the interests of the
stockholders of both of our companies.
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Very truly yours,
Leon Ertamian
The Response to Intellisoft and the Revised Merger Agreement
Following Intellisoft's announcement, Poseidon's stock price edged
up further, to $23 per share, in active trading. Although Seaworth,
Carter, Broadbent and Aldred -- a majority of the Poseidon Board -remained adamantly supportive of the merger with Microgate, a number
of significant institutional holders of Poseidon stock expressed concern,
in the wake of Intellisoft's expressed interest, about continuing to support
the Microgate Merger Agreement. Against that backdrop, senior officers,
advisers and counsel for Poseidon and Microgate entered into marathon
discussions on February 15, 1996 to consider possible amendments to the
Merger Agreement to help assure its adoption. Obviously, Poseidon's
representatives requested a substantial improvement in the exchange ratio;
just as obviously, Microgate resisted anything beyond a nominal increase,
and insisted in any event that any substantial increase would have to be
accompanied by some assurance of finality, so that Microgate would not
continue bidding against itself. Over the weekend of February 17 and 18,
the negotiations yielded the result that precipitated this lawsuit:
Microgate agreed to increase the exchange ratio from .4 to .45 Microgate
shares for each Poseidon share, and to the adoption of a "collar" that
would provide Poseidon with assurance that the market value of the
Microgate shares at the time of the merger would be no less than $21 per
Poseidon share, up to a limit of .48 Microgate shares per Poseidon share;
at the same time, however, Poseidon agreed, subject to approval of the
Poseidon Board, to enter into the companion Option Agreement, having
the following material terms:
1.
Microgate would, upon occurrence of one or more triggering
events, become entitled to purchase 6,200,000 shares of Poseidon
common stock, at $22 per share, the average market price of
Poseidon stock in the 30 trading days preceding execution of the
Option Agreement;
2.
The exercise price under the Option Agreement is payable,
at Microgate's election, in (a) cash, (b) common stock of
Microgate, or (c) an unsecured promissory note of Microgate
maturing five years after exercise, and bearing interest at the rate
of 4% per year;
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3.
The option under the Option Agreement would become
exercisable upon termination of the Merger Agreement, as
concurrently amended, for any reason other than (a) mutual
consent of the Boards of Directors of Microgate and Poseidon or
(b) material breach of the Merger Agreement by Microgate.
At a special Board meeting on February 19, 1996, the Poseidon
directors reviewed the proposal to amend the Merger Agreement and
enter into the related Option Agreement. Seaworth described for the
Board the developments since the time the Board approved the original
Merger Agreement, and Broadbent and another representative of Santa
Clara outlined their evaluation of the benefits of the proposed revised
Merger Agreement and of the likely effects of the proposed Option
Agreement. Closely questioning the Santa Clara representatives on the
point, director Aldred reported the concern on the part of the holders of
Poseidon's outstanding 10.5% subordinated debentures that a combination
with Intellisoft would seriously impair the value of those debentures, and
enhance the possibility, depending upon the combined company's future
performance, of a default under the indenture applicable to the
debentures. Broadbent agreed that a combination with Intellisoft would
likely impair the value of the Poseidon debentures (whereas the proposed
Microgate merger would probably not), and would be more likely than
the Microgate combination to lead to a default. The directors were
advised by legal counsel, however, that a combination with Intellisoft
would not by itself result in any default under the indenture.
With respect to the Option Agreement, the directors were advised
by Broadbent and by legal counsel that Microgate made execution of the
Option Agreement an indispensable condition to any significant increase
in the proposed merger exchange ratio. Responding to an inquiry from
director Goldenstern, Broadbent expressed the view that the Option
Agreement could deter to some extent the bidding for Poseidon in the
event the Company were to be sold, and that the Board should evaluate
the possibility of such an impact in light of the potential benefits of the
revised Merger Agreement.
At the conclusion of the Board's discussion of the Merger and
Option Agreements, the Board voted unanimously to adopt the
agreements as presented.3 The Board then turned to consideration of

3The minutes of the February 19, 1996 Board meeting contain recitals in connection
with approval of the revised Merger Agreement and the Option Agreement, including the
following:

WHEREAS, the Board has been advised by Santa Clara, in which advice the
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Intellisoft's request for Poseidon financial data. Although its members
other than Seaworth and Carter were previously unaware of Ertamian's
informal inquiry last October, the Poseidon Board delegated to those
officers any response to Intellisoft's request. Upon consultation with
counsel at Gibson, Brown & Jones, Seaworth advised Ertamian by letter
that to provide the requested information would be contrary to the best
interests of Poseidon and its stockholders, particularly in light of the
pending Merger Agreement, and that any provision to Intellisoft of the
requested data would have to be preceded by Intellisoft's execution of a
standstill and confidentiality agreement prohibiting it for five years from
making any proposal to merge with or acquire Poseidon, or participating
in any effort to elect directors of Poseidon not nominated by the Board.
The March 11 Intellisoft Offer
On February 21, 1996, Poseidon sent a supplemental proxy
statement to its stockholders informing them of the revised Merger
Agreement, the Option Agreement, and the response to Intellisoft's
request for data. On that same day, Intellisoft brought this action
challenging these actions as in breach of the fiduciary duties of
Poseidon's directors. The parties thereupon entered into expedited
discovery in anticipation of oral argument on Intellisoft's motion for
preliminary injunction on March 15, 1996.
On March 11, 1996, Intellisoft published another open letter from
Ertamian to Seaworth, the text of which follows:
Marcl 11, 1996
Poseidon Network Systems Corporation
525 Broadway
San Francisco, California 94101
Attention: Donald P. Seaworth, Chief Executive Officer
Dear Don:
We at Intellisoft were most disappointed with your
response to our letter of February 19, 1996. I don't wish to

Board concurs, that the revised Merger Agreement and the Option Agreement
serve the best interests of Poseidon in that, relative to any combination with
Intellisoft, a combination with Microgate would minimize any adverse impact
of a combination upon the interests of the Company's debenture holders ....
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burden this letter with the details of our concerns and
objections with regard to your recent actions, since I am
sure you will have familiarized yourself by now with the
complaint and arguments we have submitted in the litigation
in the Delaware Court of Chancery. I hope the suggestion
set forth below, however, will enable us to pursue a more
amicable agenda in the interests of the stockholders of both
Poseidon and Intellisof.
Specifically, upon continuing study of the situation,
and recognizing that our offer could quite possibly be made
even more attractive to Poseidon stockholders if the further
financial data we have requested were forthcoming,
Intellisoft is prepared to discuss with you and your advisers,
subject to compliance with all agreements applicable to
Poseidon, a merger with Intellisoft in which Poseidon
stockholders would receive 0.45 shares of Intellisoft
common stock (having a market value, at the current price
of $60 per share, of $27) for each share of Poseidon
common stock. This offer would, of course, be conditioned
upon elimination or invalidation of the Option Agreement
between Microgate and Poseidon.
We remain most anxious to negotiate in good faith,
and urge that you and your fellow Poseidon directors renew
your attention to how best to achieve the greatest
shareholder value available to Poseidon stockholders in the
circumstances.
Very truly yours,
Leon Ertamian
On March 13, 1996, Seaworth sent the following response to
Ertamian's letter of March 11, 1996:
Leon Ertamian, President and Chief Executive Officer
Intellisoft, Inc.
500 Mystic Way
Claremont, California 90231
Dear Mr. Ertamian:
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Poseidon's Board of Directors convened last evening
in a special telephonic meeting to review your letter of
March 11, 1996. In light of the pendency of the Merger
Agreement with Microgate, it was the Board's conclusion
that further discussion with Intellisoft of your proposal
would provide no useful benefit and, indeed, would be
contrary to best interests of Poseidon and its stockholders.
Our reasons for this conclusion have been made clear in our
submissions in the Court of Chancery litigation to which
you refer, and we are content to leave it to the courts to
judge the propriety, under the law, of our actions on behalf
of Poseidon and its stockholders.
Sincerely,
Donald P. Seaworth
LEGAL ANALYSIS
Standards for Evaluation of a Motion for a Preliminary Injunction
The Court is required to exercise its sound discretion when
deciding on the appropriateness of granting a preliminary injunction.
Gimbel v. Signal Companies, Del. Ch., 316 A.2d 599, 601, aff'd, Del.
Supr., 316 A.2d 619 (1974). In order to obtain a preliminary injunction,
the plaintiff must demonstrate three elements: a reasonable probability
of success on the merits; a showing that absent injunctive relief, the
plaintiff will suffer irreparable harm; and the benefits to the plaintiff in
granting relief are not outweighed by harm to defendants or the public
flowing from such relief. Id.; Revlon, Inc. v. MacAndrews & Forbes
Holdings, Inc., Del. Supr., 506 A.2d 173, 179 (1986).
Defendants concede that if plaintiff has established a likelihood of
ultimate success on the merits, plaintiff would be entitled to injunctive
relief because it would suffer irreparable injury if an injunction were
denied, and the balance of hardships does not weigh against granting a
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preliminary injunction.' Accordingly, the balance of this Opinion is
devoted to the necessary preliminary evaluation of the merits.
The Parties' Contentions
Although it concedes that the business judgment of Poseidon's
directors is ordinarily entitled to extensive judicial deference, Intellisoft
maintains that the present case calls for heightened judicial scrutiny, for
at least three reasons. First, plaintiff urges that defendants' conduct must
be evaluated (and invalidated) under the principles articulated in Revlon,
requiring that directors obtain the highest value reasonably available when
the corporation is sold. Second, plaintiff claims that in making their
decisions challenged here, a majority of the Poseidon directors were not
disinterested and independent, and that they accordingly bear the burden
of establishing the entire fairness of the transactions at issue. Finally,
plaintiff maintains that the directors' conduct, because of its defensive
origins and effects, must be evaluated under the principles of enhanced
judicial scrutiny announced in Unocal Corp.v. Mesa Petroleum Co., Del.
Supr., 493 A.2d 946 (1985). Plaintiff concludes, of course, that under
any of these more rigorous standards of judicial review, the Merger
Agreement and the Option Agreement must be set aside for breach of the
directors' fiduciary duties.
Defendants respond that those transactions must be upheld because
of the deference owed to director decision making under authorities such
as Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984). According to
defendants, none of the grounds for heightened judicial scrutiny
advocated by plaintiff exists in the present case. The principles of Revlon
do not apply, defendants say, because the challenged agreements do not
result from an active bidding process initiated by the directors in
response to a hostile bid, nor do they result in a change of control of
Poseidon. With regard to entire fairness, defendants maintain that
plaintiff's proof fails to establish that a majority of the Poseidon directors
suffer from material self-interest or lack of independence. Likewise,
defendants claim that their challenged conduct cannot be considered to
have constituted "defensive" measures subject to scrutiny under Unocal
standards. In all events, defendants say, their conduct should be found

4

In addition, defendant Microgate does not challenge the propriety of the requested
injunction on any theory that injunctive relief would improperly interfere vith any contract
right, "vested" or otherwise. See ParamountCommunicationsInc v. QVt CNetwor, Inc., Del.
Supr., 637 A.2d 34, 51 (1994). Thus, Microgate's position w'ith regard to the application for
a preliminary injunction is identical to that of Poseidon and its directors.
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to have comported with their fiduciary obligations, even if it were subject
to heightened judicial scrutiny.
As explained below, I find it unnecessary to resolve several of
these conflicting contentions, and rest my decision upon an evaluation of
the directors' actions under the principles of Unocal v. Mesa.
Evaluation of the Parties' Contentions
The Duty to Achieve the Highest Value Reasonably Available
No party disputes that where there is a sale or change of control of
a corporation, the directors are required to "evaluate critically whether or
not all material aspects of the transaction were reasonable and in the best
interest of the stockholders." Paramount v. QVC, 637 A.2d at 48. In
that context, moreover, directors unquestionably take on a fiduciary duty
to obtain "the best value reasonably available to the stockholders." Id. at
43. And, "when bidders make relatively similar offers ... the directors
cannot fulfill their enhanced ... duties by playing favorites with the
contending factions." Id. at 36, quoting Revlon, 506 A.2d at 184.
It is quite clear, however, that these fiduciary principles do not
apply where the challenged transaction leaves control of the corporation
"in a large, fluid, changeable and changing market." In re Santa Fe
Pacific Corp. ShareholderLitigation, Del. Supr., _ A.2d _. No. 224,
1995, slip op. at 28-29 (Nov. 22, 1995); Arnold v. Society for Savings
Bancorp, Inc., Del. Supr., 650 A.2d 1270, 1290 (1994); Paramount v.
QVC, 637 A.2d at 47, quotingParamountCommunicationsCorp. v. Time
Incorporated, Del. Ch., C.A. No. 10866, Allen, C., (July 17, 1989),
reprinted at 15 Del. J. Corp. L. 700, 739, af'd, 571 A.2d 1140 (1990).
Thus, ordinarily "corporate control can be expected to remain unaffected
by a stock for stock merger" of two publicly held corporations.
Paramountv. Time. To be sure, a stock for stock merger that does leave
the stockholders as minority stockholders in the combined corporation, as
in Paramount v. QVC, will activate the fiduciary duties identified in
Revlon. Plaintiff cites no case, however, in which such duties have been
applied where, as would be the case in the Poseidon/Microgate merger,
there would be no majority stockholder in the combined corporation.
And, for the reasons set forth below, I find it unnecessary in this
preliminary context to extend the reach of Revlon duties to a situation in
which they have not heretofore been recognized.
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The Duty of Loyalty and Entire Fairness
I likewise decline to resolve Intellisoft's claim that the agreements
with Microgate implicated the defendant directors' duty of loyalty and
must be invalidated unless they are shown to have been entirely fair.
See, e.g., Cede & Co. v. Technicolor, Inc., Del. Supr., 634 A.2d 345,
361-362 (1993); In re Tri-Star Pictures,Inc. Litigation, Del. Supr., 634
A.2d 319, 328 (1993). I do find that defendants Seaworth and Carter had
a material personal interest, not shared with the stockholders of Poseidon
generally, in preferring a combination with Microgate: namely, the
prospect of entering into five-year employment contracts, at compensation
levels higher than their pre-existing compensation from Poseidon.
Likewise, I find that defendant Aldred had such a material personal
interest in preferring the Microgate combination, namely his concern over
the value of the 10.5% debentures owned by his company Silicon
Investors. I am not persuaded at this stage, however, that any of the
other directors suffered from a similarly material conflict of interest, nor
am I persuaded at this stage that any of those other directors was so
lacking in independence that the deliberations of the Board as whole
should be deemed to have been tainted by improper personal motives.
Rather, I consider these issues more appropriately resolved only after the
development of a fuller record than the one available on this threshold
motion for preliminary injunctive relief.
The Reasonableness of the Directors' Defensive Actions
Even at this preliminary stage, however, I am convinced that
Intellisoft correctly invokes the "enhanced scrutiny" required for defensive
board actions under Unocaland Unitrin,Inc. v. American General Corp.,
Del. Supr., 651 A.2d 1361 (1995). As our Supreme Court made clear
recently in Santa Fe, "[e]nhanced judicial scrutiny under Unocal applies
'whenever the record reflects that a board of directors took defensive
measures in response to a 'perceived threat to corporate policy and
effectiveness which touches upon issues of control."" Santa Fe, _ A.2d
at_, slip op. at 29, quoting Unitrin, 651 A.2d at 1372 n.9. Where the
directors take action tending to favor a transaction they have previously
supported and to discourage a transaction sought by a hostile bidder, our
courts have uniformly required the directors to satisfy thejudicial scrutiny
prescribed by Unocal. See, e.g., Santa Fe; Paramountv. Time, 571 A.2d
at 1152 (evaluating revised Warner combination under Unocal standards
where revision responded to and deterred hostile Paramount bid).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 21

In the present case, I assume for purposes of this motion that the
original merger agreement with Microgate would be entitled to judicial
deference under the business judgment rule. See, e.g., Paramount v.
Time, 571 A.2d at 1152. On February 12, 1995, however, Intellisoft's
announced desire to explore a competing bid and, if necessary, to solicit
proxies against adoption of the Microgate merger agreement and for
election of a new slate of Poseidon directors presented precisely the
"omnipresent specter" of personal interest that was the foundation of
Unocal's mandate of enhanced judicial scrutiny. Unocal, 493 A.2d at
954. Accordingly, with Intellisoft having "establishe[d] that defensive
measures have been employed in the context of a contest for control, the
Board has the burden of showing (1) that it 'had reasonable grounds for
believing that a danger to corporate policy and effectiveness existed,' and
(2) 'that [its] defensive response was reasonable in relation to the threat
posed."' Santa Fe, __ A.2d at _, slip op. at 30, quoting Unitrin, 651
A.2d at 1373.
Applying those standards, but without in any way precluding
reconsideration of the issue on a fuller record at some later stage of this
case, I conclude that plaintiff has established a reasonable likelihood of
ultimate success on the merits of the claim that Poseidon's directors will
not succeed in carrying their evidentiary burdens under Unocal. I
consider the two elements of the Unocal/Unitrin formulation seriatim.
With regard to the quality of the Board's investigation underlying
its adoption of the contested agreements, I note first the absence, for
purposes of this phase of the analysis, of a majority of disinterested and
independent members of Poseidon's Board. The directors' burden of
establishing a reasonable investigation may be materially enhanced by
such a majority, Polk v. Good,Del. Supr., 507 A.2d 531, 537 (1986), but
on the present record the conflicting personal interests of Seaworth,
Carter and Aldred, noted above, and the employment, consulting or
advising relationships between Stanopoulos, Broadbent and Hwang, on
one hand, and Seaworth and Carter, on the other hand, "operate to deny
them 'certain presumptions that generally attach to the decisions of truly
outside independent directors."' Tri-Star, 634 A.2d at 329, quoting
Revlon, 506 A.2d at 176 n.3.
On a substantive level, I find the quality of the Board's
investigation questionable in several respects. First, I am troubled by the
Board's apparent focus on the interests of the 10.5% debenture holders
as a distinct factor leading to the preference of the Microgate transaction
over a deal with Intellisoft, as the minutes of the February 19 Board
meeting reflect. Consideration of nonstockholder constituencies such as
the debenture holders may be appropriate, but only insofar as there is a
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rationally related benefit accruing to the stockholders. Revlon, 506 A.2d
at 176.
Second, I am not persuaded that the directors of Poseidon had
genuinely and reasonably explored the merits of a combination with
Intellisoft, at least sufficiently to justify adopting the Option Agreement
that may deter or prevent stockholders from considering such a
combination. I am aware that, as in Paramountv. Time, the defendant
directors had examined and rejected the possibility of a combination with
Intellisoft well before Intellisoft's February 12 announcement. After
February 12, however, it was clear that Intellisoft was prepared to submit
an alternative bid; yet the directors took no affirmative steps at that point
to develop such an alternative. To be sure, the directors were not free,
as Intellisoft had acknowledged, to enter into a new merger agreement at
that time. They were free, however, to share internal corporate data with
Intellisoft to permit Intellisoft to formulate a bid. The decision not to
supply such information - delegated by the directors to the two officers
having the greatest personal interest in seeing the Microgate deal proceed
to the exclusion of an Intellisoft proposal - cannot be justified on the
grounds that all bidders were afforded an equal opportunity to inspect the
data. Compare In re J.P. Stevens & Co., Inc. ShareholdersLitigation,
Del. Ch., 542 A.2d 777, 784, appeal refused, Del. Supr., 540 A.2d 1089
(1988) (no breach of fiduciary duty to deny hostile bidder access to
internal data given to friendly bidder "so long as all bidders were offered
access on the same basis"). Because of the failure to supply internal data
to Intellisoft, the Poseidon directors manifestly were not in a position to
assure themselves of the superiority of the Microgate deal over a potential
bid by Intellisoft, or, for that matter, that Intellisoft's overture represented
a threat to stockholder interests (as opposed to debenture holder interests)
at all.
Third and finally, it is not at all clear on what basis the Poseidon
directors could have or did consider Intellisoft to have posed a cognizable
threat to the interests of Poseidon or its stockholders. Poseidon was not
threatening a tender offer and thereby posing a threat of either structural
or substantive coercion of stockholders. Cf Unitrin, 651 A.2d at 1384.
When the directors approved the Merger and Option Agreements,
Intellisoft was merely inviting consideration of an alternative stock for
stock combination; at most, it was "threatening" to seek a stockholder
vote against the Microgate merger and/or a vote to replace the incumbent
Poseidon directors. Such action, however, cannot in and of itself
ordinarily be considered a "threat" against which the directors can
properly take defensive action. See Blasius Indus., Inc. v. Atlas Corp.,
Del. Ch., 564 A.2d 651 (1988).
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Nor am I convinced at this stage that the directors are likely to
establish the reasonableness of their actions -- particularly, the Option
Agreement -- in relation to any threat posed, or advantage to be obtained
for the benefit of Poseidon and its stockholders. See Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 1288 (1989). As
previously explained, the defendant directors have not established the
reasonableness of a perception that Intellisoft posed any cognizable threat
at all.
The directors likewise have not carried their burden of adducing
evidence that their defensive actions (particularly the Option Agreement)
were reasonable in relation to any benefit sought to be achieved. As
occurred in QVC, the advent of the hostile bidder, and the apparent
disintegration of stockholder support for the original merger agreement,
gave the defendant directors substantial leverage and an opportunity to
extract a superior bid from Microgate. I recognize that Poseidon's
representatives did in fact persuade Microgate to increase its offer as part
of revising the Merger Agreement, and that the Option Agreement was
ostensibly insisted upon as a condition to such improvement. I am
unconvinced at this stage, however, that Poseidon's substantial
concessions were at all proportional to the price increase, an increase that
at least with hindsight looks quite small when laid against Intellisoft's
most recent proposal - a proposal which Poseidon's directors did nothing
to attempt to elicit and explore before they re-committed to the Microgate
Merger Agreement and an Option Agreement that plainly "inhibit[s] the
[Poseidon] Board's ability to negotiate with other potential bidders,
particularly [Intellisoft] which had already expressed an interest in
[Poseidon]." QVC, 637 A.2d at 49. In short, applying the form of
analysis suggested in Mills, too much was given away to Microgate with
too little investigation and too little genuine benefit to Poseidon and its
stockholders to be considered reasonable in relation to the benefit
received from the Option Agreement.
For the foregoing reasons, then, I conclude that Intellisoft has
established a reasonable likelihood of success of the merits of its claims
that the Poseidon directors breached their fiduciary duties in their
approval of the revised Merger Agreement and the related Option
Agreement.
CONCLUSION
Accordingly, plaintiff Intellisoft's motion for a preliminary
injunction is granted. Counsel shall submit an appropriate form of order
consistent with the rulings in this Opinion.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY
INTELLISOFT, INC., a Delaware
corporation,
Plaintiff,
V.

POSEIDON NETWORK SYSTEMS
CORPORATION, a Delaware
corporation, DONALD P. SEAWORTH,
MARY L. CARTER, E.G. ALDRED,
SUSANNAH K. BROADBENT,
TIMOTHY G. GOLDENSTERN,
VICTOR HWANG, NIKOS
STANOPOULOS, and MICROGATE
ENTERPRISES, INC.,
a Delaware corporation,

Civil Action No. 14973

Defendants.

PRELIMINARY INJUNCTION ORDER
Upon the motion of plaintiff for a preliminary injunction, the Court
having considered the motion, and having heard and considered the
arguments of counsel, and having issued its Memorandum Opinion dated
March 21, 1996:
IT IS HEREBY ORDERED, this 21st day of March, 1996, as
follows:
A.
Poseidon Network Systems Corporation ("Poseidon"), the
individual defendants and each of their respective employees, agents,
officers, directors and all persons or entities acting in concert with them
or on their behalf are hereby preliminarily enjoined, absent further order
of the Court, from taking any action to exercise, cash-out, enforce,
effectuate or consummate any term or provision of the Merger
Agreement, as amended, and the Option Agreement, both dated
February 18, 1996, between Poseidon and defendant Microgate
Enterprises, Inc.;
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This Order shall be effective immediately, subject to the
B.
filing or service upon opposing counsel by plaintiff of a cash bond or
bond with or without corporate surety, in the amount of $1,000,000, on
or before noon (EST) on Friday, March 22, 1996.

Chancellor
Entered:

7:50 p.m. (EST)
3/21/96
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IN THE SUPREME COURT OF THE STATE OF DELAWARE
POSEIDON NETWORK SYSTEMS
CORPORATION, a Delaware
corporation, DONALD P. SEAWORTH,
MARY L. CARTER, E.G. ALDRED,
SUSANNAH K. BROADBENT,
TIMOTHY G. GOLDENSTERN,
VICTOR HWANG, NIKOS
STANOPOULOS, and MICROGATE
ENTERPRISES, INC.,
a Delaware corporation,

No. 175, 1996

Defendants BelowAppellants,

INTELLISOFT, INC., a Delaware
corporation,
Plaintiff Below-Appellee.

NOTICE OF APPEAL FROM INTERLOCUTORY ORDER
TO:

Robert K. McBride, Esq.
Richards, Potter & Taylor
P.O. Box 457
Wilmington, DE 19899-457

PLEASE TAKE NOTICE that defendants below-appellants
Poseidon Network Systems Corporation, Donald P. Seaworth, Mary L.
Carter, E.G. Aldred, Susannah K. Broadbent, Timothy G. Goldenstem,
Victor Hwang and Nikos Stanopoulos (the "Poseidon Defendants") hereby
petition this Court to accept an appeal from an interlocutory order of the
Court of Chancery of the State of Delaware and represent as follows:
(1) The Court of Chancery entered the interlocutory order on
March 21, 1996;

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 21

(2) An application for certification of the interlocutory order was
served on plaintiff below-appellee and filed by the Poseidon Defendants
in the Court of Chancery on March 22, 1996;
(3)
The Court of Chancery indicated sua sponte that it would
grant the Poseidon Defendants' application for certification by letter dated
March 22, 1996;
(4) The name and address of the attorneys for plaintiff belowappellee are Robert K. McBride, Richards, Potter & Taylor, P.O. Box
457, Wilmington, DE 19899-457;
(5)
The party against whom the appeal is taken is Intellisoft,
Inc.;
(6)
In accordance with Supreme Court Rule 9(a)(ii), attorneys
for the Poseidon Defendants have determined that no further transcript of
the proceedings below need be ordered because all such transcripts have
been prepared and filed in the Court below.

Martin D. Finkelstein
SKADDEN, ARSHT, JAMES, ASHBY &
JONES
222 Chemical Plaza
Wilmington, DE 19801
(302) 658-0884
Attorneys for the Poseidon Defendants
OF COUNSEL:
GIBSON, BROWN & JONES
222 LaSalle Street
Chicago, Illinois 60601
Dated: March 22, 1996
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IN THE SUPREME COURT OF THE STATE OF DELAWARE

POSEIDON NETWORK SYSTEMS
CORPORATION, a Delaware
corporation, DONALD P. SEAWORTH,
MARY L. CARTER, E.G. ALDRED,
SUSANNAH K. BROADBENT,
TIMOTHY G. GOLDENSTERN,
VICTOR HWANG, NIKOS
STANOPOULOS, and MICROGATE
ENTERPRISES, INC.,
a Delaware corporation,

No. 175, 1996

Defendants BelowAppellants,
V.

INTELLISOFT, INC., a Delaware
corporation,
Plaintiff Below-Appellee.

Submitted:
Decided:

March 22, 1996
March 22, 1996

Before WALSI, HOLLAND AND HARTNETT, Justices.
ORDER
This 22nd day of March, 1996, it appearing that:
1.
Defendants below-appellants, Poseidon Network Systems
Corporation, Donald P. Seaworth, Mary L. Carter, E.G. Aldred, Susannah
K. Broadbent, Timothy G. Goldenstem, Victor Hwang and Nikos
Stanopoulos (the "Poseidon Defendants") have made application pursuant
to Supreme Court Rule 42 for an order certifying an appeal from the
interlocutory order of the Court of Chancery dated March 21, 1996;
2.
The parties have agreed to expedite such appeal, if accepted;
3.
Important and urgent reasons exist for an immediate
determination of the issues raised by the parties; the order entered below
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determines substantial issues and establishes legal rights; and an expedited
review of the interlocutory order may otherwise serve considerations of
justice; and
4.
The Court of Chancery has certified the interlocutory appeal
to this Court.
NOW, THEREFORE, IT IS HEREBY ORDERED that:
The interlocutory appeal of the March 21, 1996 order of the
A.
Court of Chancery in the above-captioned actions is ACCEPTED and the
appeal will be expedited as provided herein.
B.
The parties shall serve and file their briefs and appendices,
if any, in accordance with instructions previously provided.
BY THE COURT:

Justice
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BENCH BRIEF'
TO:

Judges in the 1996 Ruby R. Vale Interschool Corporate
Moot Court Competition

FROM:

Widener University School of Law
Moot Court Honor Society

INTRODUCTION
This bench brief outlines some of the arguments which could be
advanced by the competitors in their briefs and oral arguments. Case law
references in this bench brief are by no means exhaustive. Because it is
impossible to anticipate all potential arguments or pertinent authorities,
we encourage each Judge to give credit for all meritorious arguments,
whether or not they are contemplated by this bench brief.
"

*

*

*

The procedural posture of the case and the factual record for
purposes of the appeal are set forth in the first sixteen pages
of the trial court's opinion. For ease of reference, that
portion of the trial court opinion is restated below.
The brief next briefly addresses the appropriate standard and
scope of appellate review, and then concludes with a
discussion of the principal legal issues which we believe are
presented on appeal.
Appendix A to this brief summarizes key information about
the corporate parties to the appeal; Appendix B sets forth a
chronology of key events.
Accompanying this bench brief are the rules of the
competition, and a form you will be asked to complete
following each of the arguments you will be judging.

PROCEDURAL BACKGROUND AND FACTUAL RECORD
Plaintiff Intellisoft, Inc., a Delaware corporation ("Intellisoft"),
seeks entry of a preliminary injunction against consummation or

"With the exception of changes to typographical errors, this brief has been reprinted
in its original form. The staff of The DelawareJournal of Corporate Law has made no
revisions.
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enforcement of (1) a pending agreement of merger, as amended (the
"Merger Agreement") between defendants Poseidon Network Systems
Corporation, a Delaware corporation ("Poseidon"), and Microgate
Enterprises, Inc., a Delaware corporation ("Microgate"), and (2) a related
option agreement (the "Option Agreement") between Poseidon and
Microgate providing for the issuance, under certain conditions, of shares
of common stock of Poseidon that would, if issued, constitute
approximately 19.9% of the outstanding shares of Poseidon common
stock. Meetings of stockholders of Poseidon and Microgate to vote upon
the proposed Merger Agreement are to be convened on March 25, 1996.
For the reasons set forth more fully below, I have determined to
grant Intellisoft's application for a preliminary injunction.
FACTUAL BACKGROUND
The facts set forth herein are derived from a record developed in
the course of expedited discovery following commencement of this suit
on February 21, 1996, and from affidavits submitted with briefing on the
matter. The facts as set forth below are largely undisputed, but to the
limited extent any factual disputes or uncertainties exist, the Court finds
the facts (for purposes of this ruling only) as follows.
The Parties
Plaintiff Intellisoft is a leading designer of software systems,
having applications primarily in the communications industry. Its
common stock, of which approximately 85 million shares are outstanding,
is traded on the New York Stock Exchange. Intellisoft has been publicly
held, however, only since February 1993, the date of its initial public
offering of common stock. Intellisoft's largest stockholder, owning about
6,800,000 (8%) shares, is Leon Ertamian, its President and Chief
Executive Officer.
Intellisoft's growth has been formidable, with revenues rising from
about $600 million in 1991 to over $4.5 billion, and $510 million in net
income (estimated), for the year ended December 31, 1995. That growth
has been fueled in part by internal development, and in part by an
aggressive program of acquisitions in the software field. It is the latter
aspect of Intellisoft's growth that motivates its position in this lawsuit:
it seeks to acquire Poseidon through a merger in which Poseidon
stockholders would receive common stock of Intellisoft. Although it has
acquired approximately 3.5% of the outstanding shares of Poseidon
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common stock,* it views the Merger Agreement and the Option
Agreement as invalid obstacles to the further accomplishment of its
acquisition plans.
Defendant Poseidon is also a software firm, specializing in network
applications. Its common stock, of which approximately 25,000,000
shares are outstanding, is held of record by about 850 persons and is
traded on the NASDAQ Stock Market. Poseidon's Board of Directors
(the "Board") is composed of the following seven individuals, all named
as defendants in this case:
Donald P. Seaworth - Chairman of the Board and Chief Executive
Officer of Poseidon since 1991. Mr. Seaworth owns approximately
750,000, or about 3%, of Poseidon's outstanding shares of
common stock;
Mary L. Carter - Chief Financial Officer of Poseidon since 1992.
Ms. Carter owns approximately 250,000, or about 1%, of
Poseidon's outstanding shares of common stock;
Nikos Stanopoulos - Poseidon's Vice President for international
marketing since 1993, and owner of approximately 25,000 shares
of Poseidon common stock;
Susannah K. Broadbent - Vice President of The Santa Clara
Company ("Santa Clara"), a regional investment banking firm
based in San Francisco, California. Santa Clara was a lead
underwriter of the initial public offering of Poseidon stock in 1990;
E.G. Aldred - President and controlling stockholder of Silicon
Investors, Inc. ("Silicon Investors"), a high technology venture
capital firm based in Mountain View, California. Silicon Investors,
in addition to owning about 150,000 shares of Poseidon common
stock, owns about $125 million of the $300 million principal
amount of 10.5% subordinated debentures issued publicly by
Poseidon (and underwritten by Santa Clara) in 1992;
Timothy G. Goldenstern - Professor emeritus of finance at the
University of California (Irvine), and director of Unified Business
"Inlight of this stock ownership, defendants do not contest Intellisoft's standing to
pursue the claims presently at issue. See CityCapitalAssociatesL.P. v. Interco, Inc., Del. Ch.,
551 A.2d 787, 800 (1988).
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Technologies, Inc., San Jose Regional Power Council, KBX
Systems Corporation and Semilogic Inc., all public companies;
Victor Hwang -- Principal (30% equity owner) of HCT Consulting
Enterprises ("HCT"), a software engineering consulting firm based
in Portland, Oregon. HCT has been regularly engaged since 1990
by Poseidon in connection with development and testing of new
products. During 1994 and 1995, Poseidon paid HCT consulting
fees of approximately $350,000 and $625,000, respectively.
In 1995 Poseidon had net income of $38,000,000 on revenues of
approximately $250,000,000. Those figures are impressively higher than
comparable figures for 1992 (net income of $17,000,000 on revenues of
$150,000,000), but reflect a leveling off of growth in light of 1994 results
($36,500,000 income on revenues of $235,000,000). Poseidon's debt
burden is on the conservative side: apart from the 10.5% subordinated
debentures, its debt (exclusive of ordinary trade payables) consists only
of $100,000,000 outstanding on a senior secured line of credit from
Calbanks N.A. Thus, despite the recent leveling off in revenue and
income growth, Poseidon's performance has remained comfortably within
the limits of the financial covenants set forth in the indenture applicable
Immediately prior to the
to its 10.5% subordinated debentures.
announcement on January 8, 1996 of the Microgate Merger Agreement,
the closing price of Poseidon's common stock was $18.50 per share.
Microgate, like Intellisoft, is a large producer of network software
developed both internally and through acquisitions. Its common stock,
of which about 80,000,000 shares are outstanding, is also traded on the
New York Stock Exchange. About 23,200,000, or 29%, of those shares
are owned by Microgate's founder and chief executive officer Ernest
Priak and by trusts established for various members of his family. The
Microgate Board of Djirectors currently consists of seven members: Priak;
John Seldenham, Microgate's Vice President for Strategic Planning;
Bettina Babyak, programming instructor at Santa Rosa Community
College, and Priak's niece; John O'Connell, Microgate's chief financial
officer; Frank Bemini, president of Regional Investors Inc., a small
brokerage firm based in Oakland, California, and a college roommate of
Priak; Elliott Rosen, senior partner of Rosen, Moore & Weiss, a Los
Angeles law firm which has served as regular outside counsel to
Microgate (earning fees from Microgate of $1,300,000 and $850,000 in
1994 and 1995, respectively); and Stewart Paulus, owner of Paulus &
Associates, a Santa Barbara-based computer software consulting firm
which has done occasional business with both Microgate and Intellisoft.

19961

RUBY R. VALE INTERSCHOOL CoRPoRATE COMPETION

597

Other than Priak, none of Microgate's directors owns any significant
amount (more than 10,000 shares) of Microgate stock.
Microgate is slightly smaller than Intellisof, at least as measured
by revenues, income and aggregate market value. Microgate's 1995 net
income was about $300 million on revenues of $3.2 billion; with a
current market price of $50 per share, its aggregate market capitalization
is about $4 billion. Like Poseidon, Microgate is fairly conservatively
financed: its principal liabilities are bank debt of about $1.8 billion, and
$500 million principal amount of 8% subordinated debentures.
Background of the Original Poseidon/Microgate Merger Afreement
In June 1995, Poseidon's CEO Donald Seaworth convened a
weekend retreat in St. Helena, California, for a cadre of senior corporate
officers and advisers, including defendants Carter, Stanopoulos and
Broadbent (as a representative of Santa Clara). The purpose of the retreat
was to consider Poseidon's long-range plans. The presentations and
discussions during the retreat were wide-ranging: potential new products
and markets were discussed, possible acquisition strategies were
considered, and a significant part of Broadbent's presentation was devoted
to reviewing the possibility of a combination with a larger industry
participant. Both Microgate and Intellisoft were specifically reviewed as
potential merger partners, and the benefits and risks of each combination
were outlined. The retreat concluded with the determination to examine
further all of the potential strategies reviewed at the meeting, including
possible mergers. An informal committee, comprised of Carter and
Broadbent, was specifically charged with examining the merits of the
merger strategy.
Over the subsequent four months, Broadbent and her firm
generated several studies of potential mergers; those studies, refined in
close consultation with Carter, resulted in one overall, compelling
conclusion: Poseidon could not expect to compete in its industry over the
long run in its present size and configuration, and only a merger with a
larger firm, or a highly aggressive acquisition program, could give it the
critical mass needed to compete effectively in the forthcoming decade.
An acquisition program, it was felt, would be the less effective alternative
because of the intense competition in the industry's acquisition market.
Thus, it was ultimately concluded that Poseidon's interests were best
served by a prompt exploration and pursuit of the merger strategy.
A two-day meeting of the Poseidon Board was convened on
October 6-7, 1995, to consider the results of the strategic planning studies
previously described. The directors readily reached consensus on
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adojting the merger strategy; attention then turned to the most propitious
means of effecting that strategy. In particular, the directors solicited the
planning committee's views about how best to bring about a merger, and
with what firm. Broadbent and Carter jointly responded that Microgate
and Intellisoft were the most likely candidates to serve as a merger
partner, and they both expressed a preference for Microgate because its
less leveraged financial position,2 they felt, would enhance opportunities
for future expansion and acquisitions. Following and based at least in
part upon that presentation of views, the Poseidon Board resolved at the
October 1995 meeting to pursue prompt development of a merger
proposal with Microgate, to be supervised jointly by Carter and
Broadbent.
Shortly after the Poseidon Board meeting, Broadbent called a
managing director of Strauss, Holbert & Co., the investment banking firm
that had represented Microgate in several earlier acquisitions. As a result
of that call, Broadbent and Carter met on October 16, 1995 in Los
Angeles to begin preliminary merger discussions with John Seldenham of
Microgate and a Strauss, Holbert representative. To facilitate those
discussions, Poseidon afforded Microgate representatives access to
Poseidon's internal projections and other confidential corporate data, and
Microgate afforded Poseidon reciprocal access. The merger discussions
between Poseidon and Microgate were thoroughly positive, although at
the end of October it was clear that several important management issues
were unresolved, and no specific exchange ratios for a merger had yet
been proposed.
The evidence is ambiguous as to whether word of these preliminary
discussions leaked to outsiders; Poseidon's stock price edged up about
$1.50 per share in late October, and more significantly, although possibly
unrelated to the merger discussions with Microgate, Intellisoft's CEO
Ertarnian called Seaworth on October 25, 1995 to inquire whether
Poseidon would be interested in embarking upon discussions concerning
a possible acquisition of Poseidon by Intellisoft. No price or form of
possible merger consideration was mentioned. Seaworth replied briefly
that Poseidon was "not for sale," did not invite further communication on
the subject, and Ertamian did not -- at least at that time -- pursue the
matter further.
By mid-November, many of the details of a Microgate/Poseidon
merger had been resolved: all agreed that Priak would continue as CEO
2

Intellisoft's debt burden was proportionally larger than Microgate's: Intellisoft's bank
debt has stood at about $4.5 billion, and it has approximately $2.5 billion in outstanding
subordinated debentures.
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of the combined enterprise; O'Connell, Microgate's CFO who was sixtyseven years old and quickly approaching retirement in any event, would
resign as a director and officer and take on consultant status; Carter
would replace O'Connell as CFO of the combined company; Seaworth
would become a director, taking O'Connell's position on the surviving
company's board of directors, and vould remain President of the
Poseidon subsidiary, and both he and Carter would enter into five-year
employment agreements at compensation levels slightly higher than their
current compensation with Poseidon.
The Microgate/Poseidon talks broke off unsuccessfully, however,
on November 17, 1995. At that point, Microgate was insisting that (a)
no more than .37 shares of Microgate be exchanged in the merger for
each Poseidon share, and (b) Priak retain the right to nominate three of
the seven directors of the combined company. In contrast, Poseidon was
insisting that (a) at least .42 shares of Microgate be exchanged for each
Poseidon share in the merger, and (b) Priak have no formal right to elect
any directors. The negotiators reported the impasse to their respective
boards of directors shortly thereafter.
At this point, Mr. Aldred became actively engaged in attempting
to restore the momentum of the talks with Microgate. Aldred felt quite
strongly and openly that a combination of Microgate and Poseidon would
be beneficial to both companies. He therefore called in person upon
Priak, with whom he was well acquainted through various industry
conferences and other business dealings, to urge that Priak reopen the
discussions and approach them with flexibility.
Probably not
coincidentally, talks between Broadbent and Carter and Strauss, Holbert
were renewed on December 19, 1995. Those talks - which blossomed
into round the clock meetings among the officers, investment advisers and
legal counsel for Microgate and Poseidon- finally bore fruit shortly after
New Year's 1996. Microgate withdrew its insistence on limiting the
exchange ratio to .37:1, and agreed to offer .4 Microgate shares for each
Poseidon share; in consideration of that improvement, Poseidon agreed
to Microgate's demand for Priak's right to designate three of the seven
continuing company directors.
The Poseidon Board met to consider the proposed Merger
Agreement on January 6, 1996. The minutes of that meeting, 6 hours in
duration, recite extensive review of the history and merits of the
transaction by Seaworth, Carter, Broadbent and other representatives of
Santa Clara, and discussion of pertinent legal considerations by Andrew
Atkins, a partner in Gibson, Brown & Jones, the firm retained by
Poseidon to represent it in the Microgate negotiations. The transaction
was unanimously approved by the Poseidon Board (as well as the
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Microgate Board the following day), and announced by press release at
the opening of business on Monday, January 8, 1996. The press release
quoted Seaworth's characterization of the merger as "a marriage made in
business heaven, which we will do our utmost to bring about as soon as
practicably possible."
Reaction to the Original Microgate/Poseidon Merger Agreement
The market for Poseidon stock apparently shared Seaworth's
optimism, rising to $20.50 per share upon announcement of the Microgate
Merger Agreement.
Within a month after announcement of the
transaction, the joint Microgate/Poseidon proxy statement for the merger
was distributed to the two companies' stockholders, in anticipation of
parallel meetings on March 25, 1996 to vote on the merger.
Unbeknownst to Poseidon at the time, however, Intellisoft was intensely
studying the Microgate Merger Agreement, with a view to launching a
competing offer to acquire Poseidon. That study culminated on
February 12, 1996, shortly after the initial Microgate/Poseidon proxy
statement was circulated, with publication of the following open letter to
Poseidon from Ertamian of Intellisoft:
February 12, 1996
Poseidon Network Systems Corporation
525 Broadway
San Francisco, California 94101
Attention: Donald P. Seaworth, Chief Executive Officer
Dear Don:
I share your excitement about the potential for growth
in our industry. We have all reaped rich rewards for our
leadership and creativity, and I believe the future is even
more promising. You and your fellow directors have clearly
recognized what I have understood for some time: existing
firms in our industry will only grow through innovation and
pursuit of new directions. Indeed, it was that belief that
prompted me to call you last fall to explore whether a
combination of our two companies would be in the best
interests of our respective stockholders. I accepted at face
value your response that Poseidon was "not for sale," and
did not question your intentions.

1996]

RUBY R VALE INTERSCHOOL

CORPORATE COMpETrrIoN

601

As you might imagine, then, I was surprised and
disappointed to learn that without exploring the alternative
of a combination with Intellisoit you and your fellow
directors have committed to a merger with Microgate that in
our view may severely limit Poseidon's opportunities for
growth and deprive its stockholders of considerable value.
In particular, we at Intellisoft have concluded, subject to
appropriate due diligence, that if the pending merger
agreement with Microgate is terminated due to lack of
stockholder approval or on any other proper basis (we
having no desire to encourage you to dishonor any
contractual obligation under that agreement whatsoever), we
would be prepared to present a proposal for a merger in
which the stockholders of Poseidon would receive stock of
Intellisoft at a ratio which would offer them value
considerably in excess of that provided under the pending
Microgate merger agreement. Indeed, because we feel so
strongly about the benefits of a combination betveen
Intellisoft and Poseidon, we may seek to solicit proxies
against adoption of the merger agreement and, if necessary,
present at the forthcoming Poseidon annual meeting in May
a slate of nominees as directors of Poseidon who would be
receptive to pursuing all value-maximizing transactions,
including a possible combination with Intellisoft.
As we read the Microgate merger agreement, there is
no prohibition against your supplying the internal financial
data we would need in order to formulate and present our
best offer, and we are of course willing to provide
appropriate assurance against competitive misuse of such
data. We look forward to your earliest response to our
request to review such data, and to the possibility of a
transaction that will best serve the interests of the
stockholders of both of our companies.
Very truly yours,
Leon Ertamian
The Response to Intellisoft and the Revised Merger Aueement
Following Intellisoft's announcement, Poseidon's stock price edged
up further, to $23 per share, in active trading. Although Seaworth,
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Carter, Broadbent and Aldred -- a majority of the Poseidon Board -remained adamantly supportive of the merger with Microgate, a number
of significant institutional holders of Poseidon stock expressed concern,
in the wake of Intellisoft's expressed interest, about continuing to support
the Microgate Merger Agreement. Against that backdrop, senior officers,
advisers and counsel for Poseidon and Microgate entered into marathon
discussions on February 15, 1996 to consider possible amendments to the
Merger Agreement to help assure its adoption. Obviously, Poseidon's
representatives requested a substantial improvement in the exchange ratio;
just as obviously, Microgate resisted anything beyond a nominal increase,
and insisted in any event that any substantial increase would have to be
accompanied by some assurance of finality, so that Microgate would not
continue bidding against itself. Over the weekend of February 17 and 18,
the negotiations yielded the result that precipitated this lawsuit:
Microgate agreed to increase the exchange ratio from .4 to .45 Microgate
shares for each Poseidon share, and to the adoption of a "collar" that
would provide Poseidon with assurance that the market value of the
Microgate shares at the time of the merger would be no less than $21 per
Poseidon share, up to a limit of .48 Microgate shares per Poseidon share;
at the same time, however, Poseidon agreed, subject to approval of the
Poseidon Board, to enter into the companion Option Agreement, having
the following material terms:
1.
Microgate would, upon occurrence of one or more triggering
events, become entitled to purchase 6,200,000 shares of Poseidon
common stock, at $22 per share, the average market price of
Poseidon stock in the 30 trading days preceding execution of the
Option Agreement;
2.
The exercise price under the Option Agreement is payable,
at Microgate's election, in (a) cash, (b) common stock of
Microgate, or (c) an unsecured promissory note of Microgate
maturing five years after exercise, and bearing interest at the rate
of 4% per year;
3.
The option under the Option Agreement would become
exercisable upon termination of the Merger Agreement, as
concurrently amended, for any reason other than (a) mutual
consent of the Boards of Directors of Microgate and Poseidon or
(b) material breach of the Merger Agreement by Microgate.
At a special Board meeting on February 19, 1996, the Poseidon
directors reviewed the proposal to amend the Merger Agreement and
enter into the related Option Agreement. Seaworth described for the
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Board the developments since the time the Board approved the original
Merger Agreement, and Broadbent and another representative of Santa
Clara outlined their evaluation of the benefits of the proposed revised
Merger Agreement and of the likely effects of the proposed Option
Agreement. Closely questioning the Santa Clara representatives on the
point, director Aldred reported the concern on the part of the holders of
Poseidon's outstanding 10.5% subordinated debentures that a combination
with Intellisoft would seriously impair the value of those debentures, and
enhance the possibility, depending upon the combined company's future
performance, of a default under the indenture applicable to the
debentures. Broadbent agreed that a combination with Intellisoft would
likely impair the value of the Poseidon debentures (whereas the proposed
Microgate merger would probably not), and would be more likely than
the Microgate combination to lead to a default. The directors were
advised by legal counsel, however, that a combination with Intellisoft
would not by itself result in any default under the indenture.
With respect to the Option Agreement, the directors were advised
by Broadbent and by legal counsel that Microgate made execution of the
Option Agreement an indispensable condition to any significant increase
in the proposed merger exchange ratio. Responding to an inquiry from
director Goldenstern, Broadbent expressed the view that the Option
Agreement could deter to some extent the bidding for Poseidon in the
event the Company were to be sold, and that the Board should evaluate
the possibility of such an impact in light of the potential benefits of the
revised Merger Agreement.
At the conclusion of the Board's discussion of the Merger and
Option Agreements, the Board voted unanimously to adopt the
agreements as presented.3 The Board then turned to consideration of
Intellisoft's request for Poseidon financial data. Although its members
other than Seaworth and Carter were previously unaware of Ertamian's
informal inquiry last October, the Poseidon Board delegated to those
officers any response to Intellisoft's request. Upon consultation with
counsel at Gibson, Brown & Jones, Seaworth advised Ertamian by letter
that to provide the requested information would be contrary to the best

'The minutes of the February 19, 1996 Board meeting contain recitals in connection
with approval of the revised Merger Agreement and the Option Agreement, including the
following:
WHEREAS, the Board has been advised by Santa Clara, in which advice the Board
concurs, that the revised Merger Agreement and the Option Agreement serve the best
interests ofPoseidon in that, relative to any combination with Intellisoft, a combination
with Microgate would minimize any adverse impact of a combination upon the
interests of the Company's debenture holders ....
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interests of Poseidon and its stockholders, particularly in light of the
pending Merger Agreement, and that any provision to Intellisoft of the
requested data would have to be preceded by Intellisoft's execution of a
standstill and confidentiality agreement prohibiting it for five years from
making any proposal to merge with or acquire Poseidon, or participating
in any effort to elect directors of Poseidon not nominated by the Board.
The March 11 Intellisoft Offer
On February 21, 1996, Poseidon sent a supplemental proxy
statement to its stockholders informing them of the revised Merger
Agreement, the Option Agreement, and the response to Intellisoft's
request for data. On that same day, Intellisoft brought this action
challenging these actions as in breach of the fiduciary duties of
Poseidon's directors. The parties thereupon entered into expedited
discovery in anticipation of oral argument on Intellisoft's motion for
preliminary injunction on March 15, 1996.
On March 11, 1996, Intellisoft published another open letter from
Ertamian to Seaworth, the text of which follows:
Poseidon Network Systems Corporation
525 Broadway
San Francisco, California 94101
Attention: Donald P. Seaworth, Chief Executive Officer
Dear Don:
We at Intellisoft were most disappointed with your
response to our letter of February 19, 1996. I don't wish to
burden this letter with the details of our concerns and
objections with regard to your recent actions, since I am
sure you will have familiarized yourself by now with the
complaint and arguments we have submitted in the litigation
in the Delaware Court of Chancery. I hope the suggestion
set forth below, however, will enable us to pursue a more
amicable agenda in the interests of the stockholders of both
Poseidon and Intellisoft.
Specifically, upon continuing study of the situation,
and recognizing that our offer could quite possibly be made
even more attractive to Poseidon stockholders if the further
financial data we have requested were forthcoming,
Intellisoft is prepared to discuss with you and your advisers,
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subject to compliance with all agreements applicable to
Poseidon, a merger with Intellisoft in which Poseidon
stockholders would receive 0.45 shares of Intellisoft
common stock (having a market value, at the current price
of $60 per share, of $27) for each share of Poseidon
common stock. This offer would, of course, be conditioned
upon elimination or invalidation of the Option Agreement
between Microgate and Poseidon.
We remain most anxious to negotiate in good faith,
and urge that you and your fellow Poseidon directors renew
your attention to how best to achieve the greatest
shareholder value available to Poseidon stockholders in the
circumstances.
Very truly yours,
Leon Ertamian
On March 13, 1996, Seaworth sent the following response to
Ertamian's letter of March 11, 1996:
Leon Ertamian, President and Chief Executive Officer
Intellisoft, Inc.
500 Mystic Way
Claremont, California 90231
Dear Mr. Ertamian:
Poseidon's Board of Directors convened last evening
in a special telephonic meeting to review your letter of
March 11, 1996. In light of the pendency of the Merger
Agreement with Microgate, it vas the Board's conclusion
that further discussion with Intellisoft of your proposal
would provide no useful benefit and, indeed, would be
contrary to best interests of Poseidon and its stockholders.
Our reasons for this conclusion have been made clear in our
submissions in the Court of Chancery litigation to which
you refer, and we are content to leave it to the courts to
judge the propriety, under the law, of our actions on behalf
of Poseidon and its stockholders.
Sincerely,
Donald P. Seaworth
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STANDARD AND SCOPE OF APPELLATE REVIEW
The legal conclusions of the Court of Chancery are subject to
review by the Delaware Supreme Court de novo. Unitrin, Inc. v.
American General Corp., Del. Supr., 651 A.2d 1361, 1385 (1995).
Articulation of the fiduciary duties of loyalty and care involves questions
of law; and is therefore subject to de novo review. Cede & Co. v.
Technicolor, Inc., Del. Supr., 634 A.2d 345, 360 (1993) ("Cede 1993").
If the trial court's articulation of the applicable legal standards is correct,
however, its application of those standards, being "fact dominated," "will
be accepted if '[it is] sufficiently supported by the record and [is] the
product of an orderly and logical deductive process."' Unitrin, 651 A.2d
at 1385, quoting Levitt v. Bouvier, Del. Supr., 287 A.2d 671, 673 (1972).
Plaintiff, in particular, should emphasize this somewhat deferential
standard of review, since plaintiff wishes to preserve the favorable
determinations by the trial court of mixed issues of fact and law.
DISCUSSION OF THE MERITS
I.

Enhanced Judicial Scrutiny or the Business Judgment
Rule?

The threshold issue on the appeal is the choice of appropriate
standard of judicial review. Defendants invoke the business judgment
rule, under which the Poseidon directors' decisions are cloaked with the
presumption that the directors "acted on an informed basis, in good faith
and in the honest belief that the action taken was in the best interest of
the company." Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812 (1984).
Plaintiff Intellisoft, on the other hand, urges enhanced judicial scrutiny
under the following theories: (1) according to plaintiff, Poseidon's
directors had a duty to "seek the transaction offering the best value
reasonably available to the stockholders," as prescribed in Paramount
Communications,Inc. v. QVCNetwork, Inc., Del. Supr., 637 A.2d 34, 43
(1993), and Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del.
Supr., 506 A.2d 173 (1986); (2) the challenged actions of the Poseidon
directors, argues plaintiff, were taken in response to a perceived threat to
control and, accordingly under cases such as Unitrin, Inc. v. American
General Corp., 651 A.2d at 1372 n.9, defendants must establish that they
"had reasonable grounds for believing that a danger to corporate policy
and effectiveness existed," and that their defensive response was
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"reasonable in relation to the threat posed"; and (3) the majority of the
directors of Poseidon were not both disinterested and independent and,
accordingly, defendants must establish the "entire fairness" of the
challenged transactions, as defined in cases such as Cede 1993, 634 A.2d
at 361-362. Although these three asserted bases for enhanced judicial
scrutiny are factually and legally interrelated, we discuss them separately
below.
A.

Applicability of the Duty to Obtain the Best Value
Reasonably Available

The directors' duty to obtain "the best value reasonably available
to the stockholders" "arises '(1) 'when a corporation initiates an active
bidding process seeking to sell itself or to effect a business reorganization
involving a clear break-up of the company," ParamountCommunications,
Inc. v. Time, Inc., Del. Supr., 571 A.2d 1140, 1150 (1990) ...; (2) 'where,
in response to a bidder's offer, a target abandons its long-term strategy
and seeks an alternative transaction involving the break-up of the
company,' id.; or (3) when approval of a transaction results in a 'sale or
change of control," QVC, 637 A.2d at 42-43, 47." In re Santa Fe
Pacific Corp.ShareholderLitigation,Del. Supr., 669 A.2d 59, 71 (1995)
(quoting Arnold v. Society for Savings Bancorp., Inc., Del. Supr., 650
A.2d 1270, 1290 (1994)).
Neither of the first two of these triggering events can be
established in the present case. Santa Fe itself disposes of any claim that
Poseidon "initiated an active bidding process seeking to sell itself:" in
that case, as here, the directors approved a stock-for-stock merger
agreement and continually amended it in response to a hostile, competing
stock-for-stock bid; the Court found no duty to obtain the best available
value, however, because "this method of invoking the duty requires that
the Board also seek to sell control of the company or take other actions
which would result in a break-up of the company." Id. Nor is this a case
vhere Poseidon's directors embarked upon a merger transaction "in
response to a bidder's offer," and "abandon[ed] its long-term strategy."
4
Id.
The argument meriting the greatest attention, rather, is the claim
that the Merger Agreement will result in a "sale or change of control" of
Poseidon. The facts of this case fit somewhere between QVC - where
the Paramount stockholders were to become minority stockholders as a
4

Hence, any brief or oral argument devoting more than passing reference to these two
inapplicable triggering circumstances misallocates scarce time or space.
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result of the challenged merger -- and cases like Time and Santa Fe, in
which the stockholders would remain "in a large, fluid, changeable and
changing market," and no change of control therefore occurred. Santa
Fe, 669 A.2d at 71, citing Arnold, 650 A.2d at 1290. Here, there is an
issue whether Priak would have effective (although not absolute) control
over the continuing corporation following a Poseidon/Microgate merger,
and, if so, whether such control would trigger the scrutiny applied in
cases like QVC. Arguing that such a change of control would occur,
plaintiff might invoke the following points:

"

*

*

Priak's post-merger ownership would be about 25.4% of the
voting shares (23,200,000 out of 91,250,000 shares,
assuming a .45:1 exchange ratio in the merger). While this
level of ownership does not presumptively establish control,
it is substantially above the level (15%) which the Delaware
General Assembly, in adopting the Delaware Takeover
Statute in 1988 (8 Del. C. §203), has acknowledged as
posing a threat of control.
Priak would have the right to designate three of the seven
directors, and there is no apparent limitation on Priak's right
to vote his shares to influence the election of the other four
directors.
The Microgate (surviving corporation) board of directors
will be heavily dominated by Priak by further reason of his
relationship with many of the directors: the directors
include Priak's niece (Babyak), his college roommate
(Bemini), a senior officer of Microgate (Seldenham),
Seaworth (who will become an officer of the surviving
corporation), and a lawyer (Rosen) who derives substantial
business from Microgate. Even where a stockholder's
ownership share is below 50%, these kinds of personal
and/or commercial relationships with the directors may be
sufficient to support a finding of control. See In re Tri-Star
Pictures, Inc., Del. Supr., 634 A.2d 319, 329 (1993)
(finding sufficient allegations to establish control by a
36.8% stockholder, where directors' relationships with the
stockholder indicated domination by and subservience to the
wishes of the stockholder).
The Poseidon directors apparently did not insist upon any
standstill restraints that would preclude Priak from acquiring
additional shares or limit his ability to elect directors. Cf.
Ivanhoe Partnersv. Newmont Mining Corp., Del. Supr., 535

