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SYMMETRY AND CONSISTENCY AND THE PLAINTIFF'S
RISK: PARTIAL SETTLEMENT AND THE RIGHT OF
CONTRIBUTION IN FEDERAL SECURITIES ACTIONS
By PILIP M. NIcHoLs*
The Supreme Court's treatment of the securities laws is often
analyzed in terms of how difficult each decision makes prosecution
of a case by a plaintiff.' This is particularly true for a case that
involves an implied cause of action. The Supreme Court has at times
generously inferred a private cause of action, and at times has done
so more restrictively. 2 Many scholars have found their pens "tempted"
by the situation of the plaintiff following each refinement of the
3
securities laws by the Court.
A recent treatment by the Court of the securities laws seems,
on the surface, to have little to do with the plaintiff. The Court was
*
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1. See, e.g., William L. Cary, Federalism and Corporate Law: Rejclins Upon
Delaware, 83 YA LEJ. 663, 699-700 (1974); Ross Eckstein, Towards A Communitarian
Theory of Responsibili'y: Bearing the Burden for the Unintended, 45 U. Mit~t L. R3Ev.
843, 851 n.34 (1991); L. Brett Lockwood, The Fraud-on-the-Mfarket Theory: A Contrarian
View, 38 EMORY LJ. 1269, 1272 n.13 (1989); Arthur F. Mathews, Shifiing the Burden
of Losses in the Securities Markets: The Rule of Civil RICO in Seurties Litigation, 65
NOTRE DA.sE L. Ray. 896, 897 n.5 (1990); Arthur J. Marinelli, Jr., Lrimitalions on
Rule lob-5, 80 W. VA. L. REv. 219, 230 (1978).
2. See 1 ALAN R. BROMBERO & Lavis D. LoV.NFE.LS, SECURITIES FRAUD AND
Co.IoDrrIms FRAUD § 2.2(461) (1992); Louis Loss, FUNDAMENrALS OF SucURITIe s
REGULATION 924-43 (2d ed. 1988).
3. The reference, of course, is to Loss' famous line, "The [Rule] lOb-5
story tempts the pen." L. Loss, supra note 2, at 726.
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asked to decide whether, when Congress implied a private right of
action pursuant to Rule 10b-5, it also implied a right of contribution
amcng defendants in a Rule 10b-5 action. 4 In answering yes to that
question, however, the Court set the stage for another question that
seriously affects the plaintiff: should the plaintiff bear the risk when
it enters into an inadequate settlement with only some of the defendants? The answer to that question, in turn, may dictate the
manner in which the judiciary is to interpret the entire body of
securities regulations.
The first question-whether Congress implied a right of contribution among defendants-was not an insignificant question. The
Court emphasized the need "to ensure that rules established to govern
the [Rule] 10b-5 action are symmetrical and consistent with the
overall structure of the [Securities Exchange] Act." 5 It held that
"[t]hose charged with liability in a [Rule] 10b-5 action have a right
to contribution against other parties who have joint responsibility
for the violation."6

This holding is of extraordinary significance to potential defendants among the financial and business communities. Rule 10b-5 of
the Securities Exchange Commission7 is the single most utilized
avenue for private remedy of securities improprieties.8 In 1992, the
4. Musick, Peeler & Garrett v. Employers Ins. of Wausau, 113 S. Ct. 2085,
2086 (1993).
5. Id. at 2090.
6. Id. at 2092.
7. Rule 10b-5 reads:
It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce, or of the mails or
of any facility of any national securities exchange,
(a) To employ any device, scheme or artifice to defraud,
(b) To make any untrue statement of material fact or to omit to state
a material fact necessary in order to make the statements made, in
the light of circumstances under which they were made, not misleading,
or
(c) To engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security.
17 C.F.R. § 240.10b-5 (1993). The statutory authority for Rule 10b-5 springs from
section 10(b) of the Securities Exchange Act of 1934, codified at 15 U.S.C. § 78j
(1988). For an interesting explanation of the genesis of Rule 10b-5, see Conference
on Codification of the FederalSecurities Laws, 22 Bus. LAW. 793, 921- 22 (1967) (statement
of Milton V. Freeman).
8. 11A EDWARD N. GADSBY, BUSINESS ORGANIZATIONS-FEDERAL SECURITIES
EXCHANGE ACT (pt. 1), at v (1993) (noting that Rule 10b-5 "has been the basis
for more litigation than all the other sections of the federal securities laws taken
together").
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six largest accounting firms in the nation faced over $30 billion in
claims brought under Rule 10b-5 and paid out $783 million in awards,
settlements, and legal fees. 9 Thus, the precise limits of and potential
liabilities under Rule 10b-5 are of critical importance."'
Unfortunately, by holding that joint tortfeasors have a right of
contribution, the Court has done little more than open a door- a
door that leads to a complex and multifaceted arena of law. 1' The
mere fact that a right of contribution exists raises many questions.

9. Accounting Firms Predict Dim Future if Joint and S&reral Liabili Remains, 25
Sec. Reg. & L. Rep. (BNA) No. 24, at 872 (June 18, 1993). The six largest firms
audit almost all of the Fortune 500 companies and publicly traded companies with
annual sales that exceed $1 million.
10. See Mary Ellen P. Dooley, Note, An Implied Right of Contribution Under
Rule lOb-5: An Essential Element of Attaining the Goals of the Seurities Exchange Act of
1934, 61 FORDHAm L. REviEW S185, S202 (1993) ("There will be significant,
widespread consequences of the Supreme Court's decision in this case because there
are a myriad of participants in most securities transactions. The entire securities
industry needs to know what kind of liability to expect for different parties in Rule
10b-5 cases.").
Although the majority of district and circuit courts that considered the issue
found an implied right of contribution, see, e.g., In re Jiffy Lube Sec. Litig., 927
F.2d 155, 160 (4th Cir. 1991); Smith v. Mulvaney, 827 F.2d 558, 560 (9th Cir.
1987); Sirota v. Solitron Devices, Inc., 673 F.2d 566, 578 (2d Cir.), ce't. denied,

459 U.S. 838, and cert. denied, 459 U.S. 908 (1982); Huddleston v. Herman &
MacLean, 640 F.2d 534, 557-59 (5th Cir. 1981); Heizer Corp. v. Ross, 601 F.2d
330, 331-34 (7th Cir. 1979); In re National Student Mktg. Litig., 517 F. Supp.
1345, 1346-49 (D.D.C. 1981); B & B Inv. Club v. Kleinert's, Inc., 391 F. Supp.
720, 724 (E.D. Pa. 1975); Globus, Inc. v. Law Research Serv., Inc., 318 F. Supp.
955, 957-58 (S.D.N.Y. 1970), aff'd per curiam, 442 F.2d 1346 (2d Cir.), cert. denied,
404 U.S. 941 (1971); deHaas v. Empire Petroleum Co., 286 F. Supp. 809, 81516 (D. Colo. 1968), aff'd in part racated in part on other grounds, 435 F.2d 1223 (10th
Cir. 1970), several courts held that there was no right of contribution, see, e.g.,

Chutich v. Touche Ross & Co., 960 F.2d. 721, 723 (8th Cir. 1992); Biben v.
Card, [1991-1992 Transfer Binder] Fed. Sec. L. Rep. (CCH) 96,512, at 92,331
n.2 (W.D. Mo. 1991); Nelsen v. Craig-Hallum, Inc., [1989 Transfer Binder] Fed.

Sec. L. Rep. (CCH) 1"94,500, at 93,192 (D. Minn. 1989); Robin v. Doctors
Officecenters Corp., 730 F. Supp. 122, 124 (N.D. III. 1989); In re Professional
Fin. Management, Ltd., 683 F. Supp. 1283, 1285-87 (D. Minn. 1988), and thereby
confused the already fuzzy boundaries of the implied private rights under Rule
10b-5. See Mark J. Loewenstein, Implied Contribution under the Fderal Securities Laws:
A Reassessment, 1982 DUKE L.J. 543, 572-73 (arguing against a right of contribution
under Rule 10b-5); William F. Schneider, Implying PrirateRights and Remedies Under

the Federal Securities Acts, 62 N.C. L. Rev. 853, 896 (1984) (explaining that the
boundaries of implied rights are unclear).
11. Cf Franklin v. Kaypro Corp., 884 F.2d 1222, 1226 (9th Cir. 1989)
("Merely saying, however, that cotortfeasors have a right to contribution... says
very little."), cert. denied, 498 U.S. 890 (1990).
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Of these, one of the most vexing 2-and one that has engendered
the least consensus-is who should bear the risk of an inadequate
partial settlement.
Of the numerous possible answers to this question, two have
gained the most currency. One, the pro tanto method, places the risk
on the defendants who do not settle. The other, the proportionate
method, places the risk on the plaintiff. The oscillation 3 between
these two answers is probably attributable to a prevailing notion
among courts and commentators that contribution exists in a "vac-

uum,)'14 devoid of any direction or guidance. These courts and
commentators, however, are wrong. The seeds for the answer to the
question can be found in the Supreme Court's emphasis on "symmetry and consistency.' I5 In Musick, the Court satisfied the notion
of symmetry and consistency in a narrow sense: when faced with a
gap in the construction of one remedy, the Court turned to other
remedies in which Congress had already filled that gap. 16 This article
argues that the principle also applies in a broader sense.
Courts have no explicit legislative guidance as to where the risk
of an inadequate partial settlement should be placed. However, just
as the Supreme Court emphasized consistency with other remedies
when determining whether a right of contribution existed under one
remedy, courts must be consistent with the operation of the securities
laws as a whole when administering a right that exists under several
remedies.

12. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS
§ 50, at 340 (5th ed. 1984) ("The effect of a settlement with the plaintiff by the
contribution defendant, who has received a release or a covenant not to sue, has
perhaps given more difficulty than any other problem.").
13. E.g., M. Patricia Adamski, Contribution and Settlement in Multiparty Actions
Under Rule lob-5, 66 IOWA L. REV. 533 (1981) (urging congressional enactment of
the proportionate rule); Adam S. Affleck, Note, Apportioning Contribution in Section
10(b) and Rule lob-5 Multi-Defendant Suits: A Critique of Relative Culpability Shares in
the Wake of Smith v. Mulvaney, 1988 B.Y.U. L. REV. 409, 420-22 (not discussing
partial settlement, but condemning Adamski); Win. Bruce Davis, Note, Multiple
Defendant Settlement in lOb-5. Good Faith Contribution Bar, 40 HASTINGS L.J. 1253 (1989)

(advocating both the pro tanto and proportionate rules).
14. See Kaypro Corp., 884 F.2d at 1228; First Fed. Say. & Loan Ass'n of
Pittsburgh v. Oppenheim, Appel, Dixon & Co., 631 F. Supp. 1029, 1034 (S.D.N.Y.
1986); Herzfeld v. Laventhal, Krekstein, Horwath & Horwath, 378 F. Supp. 112,

135 (S.D.N.Y. 1974), modified on other grounds, 540 F.2d 27 (2d Cir. 1976).
15. Musick, Peeler & Garrett v. Employers Ins. of Wausau, 113 S. Ct. 2085,
2090 (1993).
16. See 2B NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION
(5th ed. 1992) (discussing use of analogy in statutory construction).

§ 51.01
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This article, after examining what means Congress chose to
achieve the objectives of the securities laws, concludes that the proportionate method is more symmetrical and consistent with those
means. In addition, placing the risk of an inadequate settlement on
the plaintiff furthers notions of equity and private dispute settlement,
which this article argues must also be taken into account.
Organizationally, the article examines: (1) the fall and rise of
the right of contribution in this country; 17 (2) the creation of rights
of contribution under the federal securities laws; 8 (3) the dilemma
created by the tension between a right of contribution and a general
societal goal of private dispute resolution; 19 (4) the various methods
of resolving that tension and where each method places the risk of
an inadequate partial settlement; 20 .and (5) the consistency of each
method with the operation of the securities laws, the concept of
equity, and encouragement of private settlement. 21 Furthermore, the
article explores and, to the extent possible, resolves practical problems
22
in the use of the proportionate method.
I.

CONTRIBUTION WITHIN THE FEDERAL SECURITIES LAWS

Contribution is a doctrine that affects only joint torffeasorsP
who share liability to a plaintiff. The plaintiff may collect from any
one of the defendants (or from more than one, if the plaintiff so
chooses). 24 The defendant or defendants who have satisfied the obligation are then, pursuant to the doctrine of contribution, imbued

17. See infa notes 23-66 and accompanying text.
18. See infa notes 67-104 and accompanying text.
19. See infra notes 105-43 and accompanying text.
20. See infra notes 144-81 and accompanying text.
21. See infta notes 182-243 and accompanying text.
22. See infra notes 244-87 and accompanying text.
23. Although some courts use the term "cotortfeasors" to describe tortfeasors
who face joint and several liability for the same act, e.g., Ka.ypro Corp., 884 F.2d
at 1226, that term more correctly describes tortfeasors who acted in concert to cause
.awrong. This article will use the more inclusive term "joint tortfeasor" to describe
any tortfeasor that is jointly and severally liable or otherwise shares a liability to
a plaintiff. Cf. BLAcK's LAW DICTIONARY 839 (6th ed. 1990).

24. The right of contribution does not
cause the plaintiff to lose control over its case. In cases where the claim

for contribution was brought as a cross claim or by way of impleader in

the main action, the plaintiff's claim would in no way be affected and the

judge would have the discretion to sever or stay the contribution daims.

S. REP. No. 359, 97th Cong., 2d Sess. (1982), reprited in 42 Antitrust & Trade
Reg. Rep. (BNA) No. 1062, at 934 (1982).
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with claims against the remaining tortfeasors (whether the plaintiff
brought suit against them or not), so that, eventually, each tortfeasor
pays its share of the damages. In other words, if a defendant pays
more than its share, it can collect from defendants who paid less
25
than their share.
A.

The Resurrection of Contribution in the United States

Contribution is not a hoary doctrine. 26 At one point, common
law in this country did not allow contribution among joint tortfeasors.

25. See KEETON ET AL., supra note 12, § 51, at 341; Gus M. Hodges, Contribution
and Indemnity Among Tortfeasors, 26 TEx. L. REV. 150, 150-51 (1947); H.K.C., The
Law of Contribution, 8 AM. L. REG. (n.s.) 449, 449 (1869) ("The doctrine of
contribution may be defined as the rule by which one person when compelled to
discharge more than his share of any joint liability, can recover from those liable
with him their aliquot proportion of the common burden. The justice of the rule
is obvious, and is recognised [sic] by the codes of all civilized nations.").
Contribution is sometimes confused with indemnification. Both contribution
and indemnity apply to situations in which more than one person shares a liability.
Neither contribution nor indemnity involve the plaintiff; she has the right to recover
from whomever she chooses. Contribution and indemnity do, however, differ.
Contribution allows a person who has paid more than her share to collect from
others who are liable so that each pays her share. For example, if A, B, and C,
are jointly liable to D for $30,000, and D collects $25,000 from A and $5,000 from
B, then A can recover $5,000 from B and $10,000 from C. Although D has collected
only from A and B, and has collected from them in disproportionate amounts, each
of A, B and C have in effect paid $10,000 to D. (This example assumes that A,
B and C are equally at fault for whatever act created their obligation to D, an
assumption that is not always tre in cases of tort or securities law violations.)
Indemnification, on the other hand, allows a person who has discharged an
obligation to collect the entire amount from another person who shares the liability.
Thus, if A and B are jointly liable to C for $30,000, and B has agreed to indemnify
A, who pays $30,000 to C, then A can collect the entire $30,000 from B. Insurance
contracts, agency or employer's liability are situations in which the doctrine of
indemnification might be applied. Hodges, supra, at 150-51, 154-57. Williston adds:
Thus it has been said: "Contribution is a sharing of the loss. Indemnity
is a shifting of the loss." ...
There are important and substantial distinctions between the right to
contribution and the right to indemnity. Indemnity springs from a contract,
express or implied, and enforces a duty on the primary or principal
wrongdoer to respond for all the damages. On the other hand, contribution
does not arise out of contract, but is an obligation imposed by law, and
rests on the principle that, when parties stand in aequali jure, the law
requires equality, which is equity, and that all should contribute equally
to the discharge of the common liability.
2 SAMUEL WILLISTON & WALTER H.E. JAEGER, A TREATISE ON THE LAw OF CONTRACTS § 345, at 767 (3d ed. 1959) (citing numerous case decisions).
26. This assertion should probably be stated as "contribution as it has been
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This prohibition was rooted, shakily, in the eighteenth century English case Merryweather v. Nixan.2 7 Menyweather involved an intentional
tortious act; 28 the court refused to apply a rule of contribution among
willful wrongdoers.29 In a cautionary article to those of his contemporaries who did not appreciate the distinction drawn by Menyweather'sholding, Theodore Reath wrote at the end of the last century:
It is singularly unfortunate, and has led to misunderstanding, that Merryweather v. Nixan should have been continually treated as stating the "general rule." As a matter of
fact that case states not the rule, but the exception. The
general rule is that among persons jointly liable the law
implies an assumpsit either for indemnity or contribution,
and the exception is that no assumpsit, either express or
implied, will be enforced among willful tort-feasors or
3 0

wrongdoers.

Professor Reath went on to observe that at that time no case had
"been found applying the rule to a joint tort or quari delict not
intentional and not immoral. 3 1 Indeed, early U.S. courts were fairly

resurrected in the United States is not a hoary doctrine." Contribution as a concept,
however, dates back to the beginning of recorded opinions in England. In |Mol-

mershausen v. Gultlik, Justice Wright noted that "[i]n the earliest riports and abridge-

ments of cases in Chancery, there is frequent mention of contribution," although
he had difficulty finding precedent in the common law for contribution among
sureties. [1893] 2 Ch. 514, 520. The City of London, however, provided by custom
for contribution among sureties. See Offley v. Johnson, 74 Eng. Rep. 448 (K.B.
1584) ("No action [for contribution among sureties] lieth by course of the common
law, but only by custome in [London]."). Outside of surety, contribution was
available at common law. See, e.g., Fleetwood v. Charnock, 21 Eng. Rep. 776 (Ch.
1629) (discharge of common debt).
27. 101 Eng. Rep. 1337 (K.B. 1799).
28. Specifically, Meroweather involved a trespass upon a mill. The facts of the
case are not clearly laid out in the opinion itself, "but it is clear that the action
proceeded on the theory of malicious and wanton tort and trover." Theodore W.
Reath, Contribution Between Persons Jointly Charged for Negligene- Merryweather v.
Nixan, 12 HAav. L. Rxv. 176, 179 (1898). This rule against contribution was later
overturned by statute in the Law Reform (Married Women and Tortfeasors) Act,
1935, 25 & 26 Geo. 5, ch. 30, § 6(2) (Eng.), which stressed that contribution may
be such as fairness and equity require and need not be evenly apportioned. That
act has been subsequently replaced by the Civil Liability (Contribution) Act 1978,
ch. 47 (Eng.).
29. 101 Eng. Rep. at 1337.
30. Reath, supra note 28, at 177.
31. Id. at 182.
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consistent in applying Merryweather's prohibition against contribution
32
only when the wrong committed was intentional.
Notwithstanding Professor Reath's observations, the common
law doctrine in the United States evolved into a flat rule against
contribution, regardless of the nature of the underlying cause of
action. 33 The genesis of this flat prohibition is unclear. David Ruder
suggests that U.S. courts did not appreciate the fact that the word
"tortfeasor" in English jurisprudence at the time Merryweather was
decided included only those who had willfully committed a wrong,
and thus felt compelled to apply Merryweather's rule to those who

were negligently liable as well. 34 Regardless of how it happened,
Reath's exception became the rule. At the turn of the century, the
common law rule throughout the United States was that contribution
was not available for tortfeasors3 5
The flat refusal to allow contribution engendered much criticism.
Although some criticism was directed at the unsound reasoning
underpinning the doctrine, 36 most of the criticism was founded on

32. David S. Ruder, Multiple Defendants in Securities Law Fraud Cases: Aiding
and Abetting, Conspiracy, In Pari Delicto, Indemnification and Contribution, 120 U. PA.
L. REV. 597, 648 n.226 (1972); see, e.g., Arnold v. Clifford, I F. Cas. 1177
(C.C.D.R.I 1835) (No. 555) (intentional libel); Hunt v. Lane, 9 Ind. 248 (1857)
(because nature of tort not shown, court assumed it fell within Merryweather rule);
Peck v. Ellis, 2 Johns. Ch. 131 (N.Y. Ch. 1816) (fraud); Davis v. Gelhaus, 4 N.E.
593 (Ohio 1886) (embezzlement); Boyer v. Bolender, 18 A. 127 (Pa. 1889) (fraud);
Spalding v. Oakes, 42 Vt. 343 (1869) (injuries caused by sheep).
33. Robert A. Leflar, Contribution and Indemnity Between Tortfeasors, 81 U. PA.
L. REv. 130, 130 (1932); see, e.g., Gulf & S. I. R.R. v. Gulf Ref. Co., 260 F.
262, 265 (D. Miss. 1919) (negligence); Forsythe v. Los Angeles Ry., 87 P. 24, 26
(Cal. 1906) (negligence); Central of Ga. Ry. v. Swift & Co., 98 S.E. 256, 256
(Ga. Ct. App. 1918) (negligence); City of Louisville v. Louisville Ry., 160 S.W.
771, 775 (Ky. 1913) (negligence); Detroit, G.H. & M. Ry. v. Boomer, 160 N.W.
542, 542 (Mich. 1916) (negligence); Alaska Pac. S.S. Co. v. Sperry Flour Co.,
182 P. 634 (Wash. 1919). But see C.B. Quarles, Contribution between Joint Tort-feasors,
1 MARQ. L. REv. 141, 147 (1917) (arguing that courts continued to apply Merryweather
rule only in cases involving willful wrongs).
34. Ruder, supra note 32, at 648 n.226; see also Knell v. Feltman, 174 F.2d
662, 666 (D.C. Cir. 1949) ("In 1799, the word 'tort' was used only to describe
wrongs of a wilful or intentional character.").
35. KEETON ET AL., supra note 12, § 50, at 337; see Union Stock Yards Co.
of Omaha v. Chicago B. & Q. R.R., 196 U.S. 217, 224 (1905) ("[The general
principle of law is well settled that one of several wrongdoers cannot recover against
another wrongdoer, although he may have been compelled to pay all the damages
for the wrong done.").
36. E.g., Leflar, supra note 33, at 133-34. Leflar addresses two arguments:
(1) that contribution decreases deterrence, and (2) that it wastes court time on
disputes among wrongdoers. Leflar points out that a no contribution rule creates
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the basic unfairness of a rule that potentially forced one to pay for
the wrongdoing of many.3 7 A British jurist wrote:
[I]t is now too late to question [Merryweather] in this country;
but when I am asked to hold it to be a part of the law of
Scotland, I am bound to say that it does not appear to me
to be founded on any principle of justice or equity, or even
of public policy, which justifies its extension to the jurisprudence of other countries."
Academics 39 and courts 4° in this country roundly echoed this criticism.

a possibility that some tortfeasors may escape without paying any damages at all-

"a 'sporting chance' of a type traditionally appealing to wrongdoers as a class"which may in fact induce persons to commit wrongs. Id. He concludes, "[iln the
absence of such statistical information [regarding deterrence], it would seem wise
to avoid broad assertions as to deterrent effect, and seek elsewhere for reasons for
the no contribution rule and its fellows." Id. This question, whether or not contribution affects deterrence, is still debated. See John H. Langmore & Robert A.
Prentice, Contribution Under Section 12 of the Securities Act of 1933: M Existenze and
Merits of Such a Right, 40 EMoRy L.J. 1015, 1075-80 (1991) (outlining debate).
William Landes and Richard Posner have argued that rules allowing and disallowing
contribution are equally effective at deterring wrongdoing. WutLm.uA, LANDs &
RicAoR POSNER, THE ECONOMIC STRUCTURE OF TORT LAw 201 (1987). But SeLangmore & Prentice, supra, at 1076 (refuting Easterbrook, Landes, and Posner
and arguing contribution is greater deterrent). Leflar addresses the second argument
by pointing out that courts hear a variety of cases, and that the danger of ovearorking
the courts "is not commonly thought to be of sufficient weight to bar substantial
causes from adjudication." LeFlar, supra note 33, at 133-34.
37. The doctrine was considered unfair because
[t]he injured person may, as a general rule, place this loss as he sees fit
entirely on any one of the tortfeasors or, if he secures a joint and several
judgment against them, in complementary fractions on each of them. In

this he has a free hand ...

the only guide is the injured person's whim.

This is certainly "rough justice"....
Contribution Among Tortfeasors Act, supporting memorandum at 19-20 (America
Law Institute, Tentative Draft No. 1, 1938); see also Nelson v. Bennett, 662 F.
Supp. 1324, 1328 (E.D. Cal. 1987) ("[U]nder the traditional common law rule,
plaintiffs could unilaterally force one of many wrongdoers to bear the entire loss,
even though others may be equally or more to blame.")

38. Palmer v. Wick & Pulteneytovn S.S. Co., [18941 L.R.-P.C. 318, 324.
39. E.g., Frances H. Bohlen, Contribution and Indnmni Between Torfeasors, 21
L.Q. 552, 553 (1936) ("[It appears to the modem mind unjust that an
injured person, by choosing to effect his remedy by suit pr by execution of a joint
judgment against one of two persons ... should irrevocably put the entire burden
upon that particular tortfeasor."); Charles 0. Gregory, V arious Responsibility and
Contributory Negligence, 41 YALE L.J. 831, 845-46 (1932) ("[Clontribution between
jointly responsible defendants would achieve a fairer distribution of the loss occasioned by their negligence."); J. Fischer Williams, Th Rule in Merryweather v.
Nixan, 17 L.Q. REv. 293, 299 (1901) (doubting equity of no contribution rule).
CoRNELL
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Spurred by the growing clamor over the inequity of the no
contribution doctrine, state judiciaries, state legislatures, and the
National Conference of Commissioners on Uniform State Laws, in
cooperation with the American Law Institute, 41 moved to reverse the

perceived growth of the doctrine.4 2 Despite the best efforts of the
American Law Institute and the National Conference of Commissioners, the resurrection of contribution has not resulted in uniform
rules throughout the states.4 3 Although the American Law Institute
proposed a Uniform Contribution Among Tortfeasors Act 4 in 1939,

it was adopted by no more than ten states. 45 The 1955 revision" of
the American Law Institute's 1939 Act and the Uniform Comparative
Fault Act (which contains contribution provisions) 47 were more widely
48
adopted, but in a piecemeal fashion.
Nonetheless, the resurrection of contribution has been thorough
in breadth, if not uniform in content. The courts of eleven states
49
created a right of contribution through operation of common law.

See generally Note, Contribution and Indemnity Between Joint Tortfeasors, 45 HARV. L.
REv. 340 (1931) (where indemnity would be unjust, contribution is usually denied).
40. E.g., Underwriters at Lloyds v. Smith, 208 N.W. 13, 14 (Minn. 1926)
(finding rule allowing contribution to be more equitable); Furbeck v. I. Gevurtz
& Son, 143 P. 654, 657 (Or. 1914) (citing English criticism of rule); Goldman v.
Mitchell-Fletcher Co., 141 A. 231, 233-34 (Pa. 1928) (lengthy discussion of development of rule and misapplication of Merryweather).
41. See Contribution Among Tortfeasors Act 3 (American Law Institute,
Proposed Final Draft No. 1, 1939).
42. The move, however, was not uncontested. For an excellent contemporary
debate on the issue, see Fleming James, Jr., Contribution Among Joint Tortfeasors: A
PragmaticCriticism, 54 HARV. L. REv. 1156 (1941) [hereinafter A Pragmatic Criticism];
Charles 0. Gregory, Contribution Among Joint Tortfeasors: A Defense, 54 HARV. L.
REv. 1170 (1941) [hereinafter A Defense]; Fleming James, Jr., Replication, 54 HARV.
L. REv. 1178 (1941); Charles 0. Gregory, RVjoinder, 54 HARV. L. REV. 1184 (1941).
43. See Palestine Contractors, Inc. v. Perkins, 386 S.W.2d 764, 768 (Tex.
1965) ("The rules among the various states on contribution between jointly negligent
tortfeasors are strikingly divergent, particularly where there has been a settlement
with one tortfeasor.").
44. Unif. Contribution Among Tortfeasors Act, 12 U.L.A. 57 (1939).
45. 3 FOWLER V. HARPER ET AL., THE LAW OF TORTS § 10.2 n.8 (2d ed.

1986).

46. Unif. Contribution Among Tortfeasors Act, 12 U.L.A. 63 (1955).
47. Unif. Comparative Fault Act § 4, 12 U.L.A. 43 (West Supp. 1993).
48. HARPER ET AL., supra note 45, § 10.2 n.8.
49. See George's Radio, Inc. v. Capital Transit Co., 126 F.2d 219 (D.C.
Cir. 1942); Skinner v. Reed-Prentice Div. Package Mach. Co., 374 N.E.2d 437
(IMl. 1977); Best v. Yerks, 77 N.W.2d 23 (Iowa 1956); Quatray v. Wicker, 151
So. 208 (La. 1933); Bedell v. Reagan, 192 A.2d 24 (Me. 1963); Moyes v. Spartan
Asphalt Paving Co., 174 N.W.2d 797 (Mich. 1970); Underwriters at Lloyds v.
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Forty-two state legislatures, including six in states in which the right
was first created by a court, have created a right of contribution by
50
enactment.
In short, the history of contribution in the United States is
uneven. Nonetheless, the fact that the right of contribution among
wrongdoers essentially has been rebuilt from nothing over the last
sixty years greatly facilitates the discernment of the central rules,
the purposes, and the underlying value of contribution. 5 1 One very

Smith, 208 N.W. 13 (Minn. 1926); Royal Indemnity Co. v. Aetna Casualty &
Sur. Co., 229 N.W.2d 183 (Neb. 1975); Goldman v. Mitchell-Fletcher Co., 141
A. 231 (Pa. 1928); Davis v. Broad Street Garage, 232 S.W.2d 355 (Tenn. 1950);
Ellis v. Chicago & N.W. Ry., 167 N.W. 1048 (Wis. 1918); see also Gomes v.
Brodhurst, 394 F.2d 465 (3d Cir. 1967) (indicating that Virgin Islands would allow
contribution).
50. See ALAsKA STAT. §§ 09.16.010-.060 (1983); Aiuz. REv. STAT. An. §5 122501 to -2505 (Supp. 1993); ARK. CODE ANN. § 16-61-201 to -212 (Michie 1987);
CAL. CIV. PRoc. CODE §§ 875-880 (West 1980 & Supp. 1993); CoLo. RE,. STAT.
ANN. §5 13-50.5-101 to -106 (West 1989 & Supp. 1992); CONN. GEN. STAT. ANN.
§ 52-572h (West 1991); DEL. CODE ANN. tit. 10, 5§ 6301-6308 (1975); FLA. STAT.
ANN. § 768.31 (West 1986); GA. CODE ANN. § 51-12-32 (Michie Supp. 1983); HAW.
REV. STAT. ANN. §§ 663-11 to -17 (Michie 1988); IDAHO CODE 5§ 6-803 to -806
(Michie 1990 & Supp. 1993); ILL. ANN. STAT. ch. 70
301-304 (Smith-Hurd
1989); KAN. STAT. ANN. § 60-2413 (1976), superseded by KAN. STAT. ANN. 5 60-258a
(1983 & Supp. 1992); Ky. REv. STAT. ANN. §§ 412.010 to .060 (1991); LA. Civ.
CODE AN. arts. 2100-2105 (West 1972); MD. ANN. CODE art. 50, 9§ 16-24 (1991);
MAss. GEN. LAws ANN. ch. 231B, §§ 1-4 (West 1986); MICH. CoMP. L. ws ANN.
§ 600.2925a to .2925d (West Supp. 1980-1981); Miss. CODE ANN. §85-5-5 (1972)
(repealed 1989); Mo. ANN. STAT. § 537.060 (1988); NEv. R v. STAT. 5 17.225 to
.305 (1991); N.H. Rv. STAT. ANN. §507-7-f (Supp. 1992); N.J. STAT. ANN.
§§ 2A:53A-1 to -5 (West 1987); N.M. STAT. ANN. § 41-3-1 to -8 (Michie 1978);
N.Y. Civ. PRc. L. & R. §§ 1401-1404 (McKinney 1976); N.C. GEN. STAT. 55 IB1 to -6 (1983); N.D. CFw. CODE §5 32-38-01 to -04 (1976); OHIO REv. CODE
ANN. § 2307.31 (Anderson 1991); O.KLA. STAT. ANN. tit. 12, § 832 (West 1992);
OR. REV. STAT. § 18.440 to .460 (1988); 42 PA. CONS. STAT. ANN. §9 8321-8327
(1982); R.I. GEN. LAWs §§ 10-6-1 to -11 (1985); S.C. CODE ANN. § 15-38-20 (Law.
Co-op. 1991); S.D. CODiFiED LAWs ANN. § 15-8-11 to -22 (1984); TENN. CODE
ANN. §5 29-11-102 (1993); Tax. Civ. PitAc. & REm. CODE ANN. § 2.001 to .002
(West 1993); UTAH CODE ANN. 5§ 78-27-39 to -43 (1992); VA. CODE ANN. §5 8.0134, 8.01-35.1 (Michie 1992); WASH. Rlv. CODE ANN. § 4.22.040 (Vest 1988); W.
VA. CODE § 55-7-13 (1981); Wxs. STAT. ANN. § 113.01 to .11 (West 1988); WVo.
STAT. 5§ 1-1-110 to -113 (1977) (repealed 1986).
51. Although modem courts continue to turn to ,fer ,waier
v.AlIxan as a
venerable precedential anchor, the prohibition, to the extent it continues to exist,
now, in actuality, is based on the principle that "no man can make his own
misconduct the ground for an action in his own favor." Sherman Concrete Pipe
Mach., Inc. v. Gadsden Concrete & Metal Pipe Co., 335 So. 2d 125, 127 (Ala.
1976) (citation omitted); see Leflar, supra note 33, at 132 ("IThe rule refusing
contribution between joint tortfeasors is rooted in this same unwillingness of courts
to aid persons whose conduct has not measured up to legal standards.").
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strong principle emerges: the reforms that have largely eradicated
the common law doctrine against contribution are based in and have
been driven by equity.52 "As the doctrine of contribution has steadily
and relentlessly replaced the previous no contribution rule in Western
law, fairness has been a major rationale for adoption of the new
regime. ")5
A secondary observation is that, as might be expected from a
reform movement that resulted from such disparate and numerous
means, there is no uniform "law of contribution" among the states
and territories.5 4 The lack of uniformity is especially apparent in the
manner in which states apportion the amount of contribution to be
55
paid among joint tortfeasors.

There are two methods of apportioning the shares to be paid
by each contributing party to the others. The first, typically referred
to as the "pro rata" method, 56 is accomplished simply by dividing
52. See Vickers Petroleum Co. v. Biffle, 239 F.2d 602, 606 (10th Cir. 1956)
("Contribution is an equitable doctrine based on principles of fundamental justice.").
53. Langmore & Prentice, supra note 36, at 1059 (citations omitted). In an
attempt to characterize the broad movement, Gregory surmised that "the advocates
of contribution among tortfeasors have been impelled by rough notions of what

they would probably call a sense of community justice or fairness." Gregory, A
Defense, supra note 42, at 1170.

54. Prosser and Keeton find "so much variation in the terms of the statutes,
in decisions on issues not explicitly addressed by the statutes, and even in the
decisions in states having no statutes," that they can "do no more here than indicate
some of the important questions." KEETON ET AL., supra note 12, § 50, at 338-39.
55. The lack of uniformity manifests itself in the variety of settlement bars
utilized by the states. The various types of settlement bars are described in section
III of this article. See infra notes 144-81 and accompanying text. Davis reports that
there are 25 state statutes creating settlement bars when a partial settlement occurs.
Davis, supra note 13, at 1261 n.48. Davis divides these statutes into three groups:
(1) those based on the 1939 California and New York Uniform Contribution Among
Tortfeasors Act, (2) those based on the f955 Uniform Contribution Among Tortfeasors Act, and (3) California and New York, which require a good faith hearing.
Id. at 1261-63. Such a grouping, however, is not satisfactory. The states that have
adopted the Uniform Contribution Among Tortfeasors Act have done so in a very
loose fashion. The settlement bar rules actually in use in these states encompass a
much wider spectrum. See John G. Fleming, Report to the Joint Committee of the
California Legislature on Tort Liability on the Problems Associated with American Motorcycle
Association v. Superior Court, 30 HASTINGS L.J. 1465, 1494-98 (1979) (discussing state
attitudes toward various rules); C. Douglas Floyd, Note, Settlement in Joint Tort Cases,
18 STAN. L. REv. 486 (1966) (discussing various rules in states); Lisa R. Smith,
Note, A Dollars and Sense Approach to PartialSettlements: JudicialApplication of the Gross
Damages Method, 72 IowA L. REv. 1147 (1987) (comparing net damage method with
gross damage method).
56. Unfortunately, the term "pro rata" has also been used by some courts
and legislatures to describe apportionment on the basis of relative fault. E.g., ARIZ.
REv. STAT. ANN. § 12-2502 (Supp. 1993).
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the amount of damages by the number of liable parties: each party
would be responsible for an equal share.5 7 The second method,
referred to variously as the "proportionate," "comparative," or
"relative" method, requires a court to determine the percentage of
fault that each party bears for the damages caused to the plaintiff.
Accordingly, each party is only responsible for the percentage of
damages equal to that party's percentage of fault. a3
In the 1955 Revised Uniform Contribution Among Tortfeasors
Act, the American Law Institute provided that contribution would
be apportioned on a pro rata basis without considering relative degrees
of fault among the joint tortfeasors. 59 This provision accurately reflected the predominant method of contribution at that time. The
advantage of the pro rata method is that it is simple to administer:
it merely requires a determination of which parties contributed to
61
the injury.
The original Uniform Contribution Among Tortfeasors Act,
however, included a provision that allowed courts to apportion on
the basis of relative fault. This provision was available in the event
of "such a disproportion of fault among joint tortfeasors as to render
inequitable an equal distribution among them of the common liability
by contribution. ' 62 Indeed, at the time the original Uniform Contribution Among Tortfeasors Act was proposed, Great Britain and

57. The commentary to the Restatement (Scond) of Torts provides the following
example: "Thus if A, B and C are all liable to the plaintiff for the same harm
and A discharges the liability of both by paying $12,000, he vail have a right of
contribution against B for $4,000 and against C for the same amount." RSrATmNr
(SECOND) OF TORTS § 886A cmt. h (1979).
58. The Restatement also provides the following example for this method:
Thus, if A, B and C are all liable to the plaintiff for the same harm and
the plaintiff recovers $12,000 from A, A may maintain an action for
contribution against B and C; if the court assesses A's negligence at 50,%,
B's at 30% and C's at 207o, A can recover $4,000 from B and $2,000
from C.
Id.
59. Unif. Contribution Among Tortfeasors Act 5 2, 12 U.L.A. 87 (1955).
60. J.R. Kemper, Annotation, Contribution or Indemnify Between Joint Tortfeasors
on Basis of Relative Fault, 53 A.L.R.3d 184, § 2[a], at 191 (1973).
61. The majority of opinions written early in the life of the right to contribution
under Rule 10b-5 utilized the pro rata method. E.g., Herzfeld v. Laventhol, Krekstein,
Harwoth & Harwoth, 378 F. Supp. 112, 136 (S.D.N.Y. 1974); Globus, Inc. v.
Law Research Serv., Inc., 318 F. Supp. 955, 957 (S.D.N.Y. 1970), afd ter curiam,
442 F.2d 1346 (2d Cir.), cert. denied, 404 U.S. 941 (1971).
62. Unif. Contribution Among Tortfeasors Act § 2(4), 12 U.L.A. 57 (1939).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 19

two of the provinces of Canada had statutes that mandated appor63
tionment on the basis of relative fault.
The "modern trend" 6 toward apportioning contribution on the
basis of relative fault is in reality a return to these original concepts.
The Restatement (Second) of Torts espouses apportionment on the basis
of relative fault as being "fairer and more equitable" than the pro
rata method. 6- Indeed, because contribution has been resurrected in
the United States on the grounds of equity and fairness, it would
seem logical, if not mandatory, that contribution be made on the
66
basis of relative fault.
B.

Contribution in Federal Securities Laws

Although the first draft of the Uniform Contribution Among
Tortfeasors Act was still several years away, Congress provided
specific rights of contribution in the Securities Act of 193367 and the
Securities Exchange Act of 1934.6 This was a remarkable undertaking

63. See Contribution Among Tortfeasors Act, supporting memorandum at 19
& nn.7-8, 32-33 (American Law Institute, Tentative Draft No. 1, 1938); Charles
0. Gregory, Contribution Among Tortleasors: A Uniform Practice, 1938 Wis. L. Rv.
365, 373.
64. HARPER ET AL., supra note 45, § 10.2, at 51.
65. RESTATEMENT (SECOND) OF TORTS § 886A cmt. h (1979).
66. See Gregory, supra note 63, at 373 ("This notion of [proportional] apportionment of fault seems to be basic in any well-ordered and fair system of loss
distribution, either as between the injured person and the ones causing the injury
or as among the latter themselves."). Judicial treatment of contribution in the
federal securities laws has reflected an appreciation of equity. For example, in
McLean v. Alexander, 449 F. Supp. 1251, 1272-74 (D. Del. 1978), rev'd on other
grounds, 599 F.2d 1190 (3d Cir. 1979), the District Court of Delaware departed
from the earlier pro rata opinions, criticizing the pro rata method as having "more
mathematical than judicial integrity." The Ninth Circuit, after a very careful review
of apportionment, also turned to equity. "To apportion damages without regard
to fault reduces, to an extent, the equity which the doctrine was intended to provide."
Smith v. Mulvaney, 827 F.2d 558, 561 (9th Cir. 1987). The court noted that
"securities fraud cases . . . include numerous defendants with potentially vast
differences in culpability." Id.
67. Securities Act of 1933, ch. 38, § 11(f), 48 Stat. 74, 83 (codified at 15
U.S.C. § 77k(f) (1988)).
68. Securities Exchange Act of 1934, ch. 404, § 9(e), 48 Stat. 881, 890-91
(codified at 15 U.S.C. § 78i (1988)); id. § 18(b), 48 Stat. at 898 (codified at 15
U.S.C. § 78r (1988)). In this article, the Securities Act of 1933 will be referred to
as the "Securities Act" and the Securities Exchange Act of 1934 will be referred
to as the "Securities Exchange Act." The two acts together will be referred to as
the "federal securities acts" or the "federal securities laws." Treatment of the two
acts as a unified regulatory scheme, while admittedly convenient, is neither un-
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at that time because the states had barely begun the process of

resurrecting a right of contribution. 69 It remains remarkable because
contribution under the federal securities laws is available for intentional wrongs, whereas contribution in most jurisdictions is limited
to actions for negligence. 70 Congress departed from the then current
norm in apparent anticipation of the resurrection of a general right
of contribution. Unfortunately, it is not clear how familiar Congress
was with the intellectual debate that was occurring at that time, or
whether Congress was influenced by any particular line of thought.
The legislative history of these sections is scant 1 to the point of being
negligible.
The language used by Congress in its foray into contribution
is interesting in at least two respects. First, the language used in
the federal securities laws was lifted "almost bodily" from the Companies Act of 1929.72 The Companies Act of 1929 differs in small
ways from the U.S. regulatory scheme; both, however, attach liability
to certain persons for frauds connected with the offering of securities.The other interesting aspect of the language is a reference to
contracts: "Every person who becomes liable to make payment under
this section may recover contribution as in cases of contract from any
person who, if joined in the original suit, would have been liable

precedented nor unjustified. Courts have generally "endeavored to treat the '33
and '34 Acts in pai materia and to construe them as a single comprehensive scheme
of regulation." Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1286 (2d Cir.
1969), ce71. denied, 404 U.S. 941 (1970).
69. See supra notes 41-50 and accompanying text.
70. HARPER ET AL., supra note 45, § 10.2, at 42-43 & nn.10-11; seealso Musick,
Peeler & Garrett v. Employers Ins. of Wausau, 113 S. Ct. 2085, 2091 (1993)
(referring to "forward looking provisions").
71. See Ruder, supra note 32, at 650 & n.236.
72. William 0. Douglas & George E. Bates, The Federal Securities Act of 1933,
43 YALE L.J. 171, 178 (1933); see The Companies Act, 1929, 19 & 20 Geo. 5, ch.
23, § 37(3) (Eng.). Ironically, the proposed Federal Securities Code models its
contribution sections on another British act, the Civil Liability (Contribution) Act.
Louis Loss, FUNDAMENTALS OF SECURITIES REGULATIONS 1207 (1983).
73. The Companies Act of 1929 attached liability only to directors and persons

who prepared a prospectus, whereas the U.S. securities acts expand liability to

lawyers, underwriters, accountants, and others. Michael P. Dooley, T7e Effects of
Civil Liability on Investment Banking and the New Issues Market, 58 VA. L. REV. 776,
793 (1972). See generally Friedrich Kessler, The Amerkan Securities At and Its Foreign
Counterparts: A Comparative Study, 44 YALE L.J. 1133, 1159-64 (1935) (comparing

securities acts from several countries). The British experience with partial settlement
is discussed later in this article. See infra notes 193-96 and accompanying text.
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to make the same payment." 74 Overreliance on this phrase, however,
can mislead the casual reader. 75 In the 1930s, the common law rule
applicable to actions in contract was to apportion contribution on a
pro rata basis. 76 Some courts that first contemplated this language
interpreted it to mean that contribution under federal securities laws
should be apportioned on a pro rata basis as well."'
When interpreting the statute's language, however, it is better
to view the statute in its temporal context. William 0. Douglas and
Gregory Bates suggested that the phrase, which was borrowed from
the British statute, was intended to rectify problems that then existed
in British tort law.78 Later commentators have focused not on British
law, but rather on U.S. law. At the time, common law doctrine in
the United States did not allow contribution in tort, but did allow
contribution in contract. "Congress more likely intended the phrase
'as in the case of contract' to express a departure from the traditional
no contribution rule of tort law." '79 Thus, the phrase provides little,
if any, mandate as to how contribution should be apportioned.8"
C. Contribution Under the Implied Cause of Action
While the explicit statutory rights of contribution are of historical
and intellectual significance, they pale, in terms of use, when compared to the implied rights of contribution.8 1 In Musick, Peeler &
74. 15 U.S.C. § 77k() (1988) (emphasis added). The Companies Act of 1929
contains identical language. See supra notes 72-73 and accompanying text.
75. E.g., Affleck, supra note 13, at 414. Louis Loss, by no measure a casual
reader of the securities laws, also suggests that the phrase "as in cases of contract"
signals an intent to use the pro rata method rather than the proportionate method.
However, he does preface this suggestion with the word "presumably," thereby
leaving some room for discussion. See L. Loss, supra note 2, at 1036.
76. James M. Fischer, Contribution in lOb-5 Actions, 33 Bus. LAW. 1821, 1830
(1978).
77. See Ruder, supra note 32, at 650.
78. Douglas & Bates, supra note 72, at 178 & n.30. The phrase avoids the
problem created by the doctrine of acio personalis moritur cum persona, "a personal
right of action dies with the person." Id. English law holds that in cases of a
contract for contribution when one co-contractor dies before the action is brought,
the executor of the estate is liable for the deceased's share. Batard v. Hawes, 118
Eng. Rep. 775 (QB. 1853); see Williams, supra note 39, at 297-98 (comparing
Batard with Merryweather v. Nixan, 101 Eng. Rep. 1337 (K.B. 1799)).
79. Smith v. Mulvaney, 827 F.2d 558, 561 (9th Cir. 1987); accord Gould v.
American Hawaiian S.S. Co., 387 F. Supp. 163, 170 (D. Del. 1974).
80. See Fischer, supra note 76, at 1830. Fischer points out that "[n]one of
the congressional committee reports on either act reveals a legislative interpretation
of this phrase." Id. at 1829 n.38.
81. See supra note 8.

1994]

THE RIGHT OF CONTRIBUTION

Garrett v. Employers Insurance of Wausau,82 the Supreme Court resolved
a question raised by deHaas v. Empire Petroleum Co.:O whether an
implied right of contribution exists among joint tortfeasors liable
under Rule 10b-5.8 4 The deHaas decision relied on a simple comparison of Rule 10b-5 with the sections of the Securities Exchange
Act that explicitly provide a private cause of action: "Since the

specific liability provisions of the [Securities Exchange] Act provide
for contribution, it appears that contribution should be permitted

when liability is implied under section 10(b)."a 3 In the ensuing
quarter of a century, various courts agreed and disagreedes with
deHaas's simple proposition.

82. 113 S. Ct. 2085 (1993). The controversy in Musick originated with the
settlement of In re Cousins Sec. Litig., No. 84-1821-B (IEG), a class action by
shareholders against Cousins Corporation, its holding company, certain officers and
directors, and two lead underwriters, alleging violations of securities laws in connection with an initial public offering in 1983. Employers Ins. of Wausau v. Musick,
Peeler & Garrett, 954 F.2d 575, 576 (9th Cir. 1992), aff'd, 113 S. Ct. 2085 (1993).
Cousins Corporation's attorneys and accountants were not sued. Id. The parties
agreed to a settlement agreement pursuant to which, among other things, (1)the
defendants' insurance company, Employers Insurance of Wausau, agreed to pay
$13,500,000 to the plaintiff class; and (2) the attorneys and accountants were released
from any claim by the plaintiff class. Id. at 577. The rights of the defendants,
including any right of contribution, were subrogated to the insurance company.
The insurance company decided to exercise those rights by filing claims for contribution from the lawyers and accountants, whom the insurance company alleged
caused its insured to make misrepresentations to the plaintiff class. Id.
83. 286 F. Supp. 809 (D. Colo. 1968), reo'd in part on other grounds, 435 F.2d
1223 (10th Cir. 1970). The Tenth Circuit reversed the district court's holding that
punitive damages are available under Rule 10b-5, and affirmed the decision "in
all other respects." 435 F.2d at 1232. Loewenstein points out that the first case to
consider a right of contribution under Rule 10b-5 was actually Shea v. Ungar,
[1964-1965 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1 91,558 (S.D.N.Y. 1965),
which denied contribution pursuant to the laws of the State of New York. Loew,enstein, supra note 10, at 548. Nonetheless, scholars and courts almost universally
refer to deHaas as the progenitor of the debate. E.g., Musick, 113 S. Ct. at 2091;
Ruder, supra note 32, at 650. Thus, it is fair to say that the question was raised
by the holding in deHaas.
84. The Supreme Court has yet to address the question of whether an implied
right of contribution exists pursuant to section 12 of the Securities Act, 15 U.S.C.
§ 771 (1988). The district and appellate courts do not agree on this issue. While
use of section 12 by securities plaintiffs is increasing, its utilization remains minimal
in comparison to that of Rule 10b-5. See Langmore & Prentice, supra note 36, at
1015 & n.9.
85. deHaas, 286 F. Supp. at 816. Such comparison is facially similar to the
analysis eventually undertaken by the Supreme Court, although the Supreme Court
was more rigorous in providing a rationale for the use of analogy. Se, Musick, 113
S. Ct. at 2089- 90.
86. See supra note 10.
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In Musick, the Supreme Court put an end to the debate. Because
neither Rule 10b-5 nor the statute from which it springs explicitly
create a private cause of action, 7 the Court recognized that "Congress
had no occasion to address how to limit, compute or alleviate liability
arising from it." '' Consequently, the Court explained that it was
necessary "to attempt to infer how the 1934 Congress would have
addressed the issue had the 10b-5 action been included as an express
provision in the 1934 Act. "8 9 The Court stated:
We do this, not as an exercise in historical reconstruction
for its own sake, but to ensure that the rules established
to govern the [Rule] 10b-5 action are symmetrical and
consistent with the overall stru&ure of the Act . . . . [O]ur
goals in establishing limits for the 10b-5 action have remained the same: to ensure the action does not conflict
with Congress' own express rights of action, to promote
clarity, consistency and coherence for those who rely on or
are subject to lOb-5 liability, and to effect Congress' objectives in enacting securities laws.9
The Court accomplished its task by analogizing Rule 10b-5 with two
sections of the Securities Exchange Act that "are close in structure,
purpose and intent to the [Rule] 10b-5 action." 91 Sections 992 and
18, 93 as well as Rule 10b-5, are aimed at eliminating fraud and
manipulative practices by promoting full disclosure of all information

87. The private cause of action is entirely of judicial creation. See Schneider,
supra note 10, at 870. Congress has, however, explicitly approved the implied private

cause of action. In section 20A(d) of the Insider Trading and Securities Fraud
Enforcement Act of 1988, Congress stated, "[N]othing in this section shall be

construed to limit or condition . . . the availability of any cause of action implied
from a provision of this chapter." Pub. L. 100-704, § 5, 102 Stat. 4680, 4681
(codified at 15 U.S.C. § 78t-1 (1988)).
88. Musick, 113 S. Ct. at 2090.

89. Id. at 2089-90.

90. Id. at 2090 (citations omitted). This is not a new admonition by the
Court. See, e.g., Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 111 S.
Ct. 2773, 2781 (1991); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 210 (1976);
Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737-44 (1975). The
statement in Musick, however, holds specific importance for the lower courts because
(1) it is quite possibly the strongest statement on the subject by the court; and (2)
it applies specifically to the right of contribution and, thus, serves as a potent

reminder of the primacy of this rule of construction.
91. 113 S. Ct. at 2090.
92. 15 U.S.C. § 78i (1988).
93. 15 U.S.C. § 78r (1988).
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material to the investor. 94 The persons and actions subject to liability,
as well as the character of the liability itself, are also similar in the
95
three provisions.
Sections 9 and 18 expressly provide for a right of contribution,
which the Court described as "an important, not an inconsequential,
feature of the federal securities laws." 96 The Court held that Rule
10b-5, therefore, must likewise provide for contribution in order to
be consistent with those provisions that expressly provide for con97
tribution.
Although the Court could use analogy to express provisions to
find that a right of contribution exists in Rule 10b-5 actions, the
use of analogy is problematic when trying to flesh out that right of
contribution. It is problematic because there are no express provisions
governing contribution to use for comparison. 93 Thus, analogy itself
cannot be used when considering partial settlement.
Nonetheless, the Court's rationale for using analogy in Musick
does establish a compelling rule of interpretation for future use: when
sculpting the contours of rights and duties under the federal securities
laws, including the administration of contribution pursuant to sections
9, 10(b), and 18 of the Securities Exchange Act or section 11 of the
Securities Act, 99 courts must ensure that these contours are "symmetrical and consistent with the overall structure" of the federal
securities acts. 100
The "structure" of the securities laws, therefore, must be carefully distinguished from the "purpose" of the laws. In enacting the
securities acts, Congress carried out two distinct functions: first, it
established a legislative goal or purpose, and second, it selected the
means by which that goal was to be accomplished.' 0 '

94. 113 S. Ct. at 2090 (quoting Randall v. Loftsgaarden, 478 U.S. 647, 664
(1986)).
95. Id. at 2090-91.

96. Id. at 2091.
97. Id.

98. See generally 2B SINGER, supra note 16, 5 51.01 (describing analogy as a
canon of statutory construction). Sections 9 and 18 of the Securities Exchange Act
and section 11 of the Securities Act do expressly create rights of contribution. They
do not, however, provide any rules for the operation or administration of those
rights.
99. See Franklin v. Kaypro Corp., 884 F.2d 1228 (9th Cir. 1989) (no statutes
exist establishing parameters of contribution pursuant to S 11), cert. deni, 498 U.S.
890 (1990).
100. Musick, 113 S. Ct. at 2090.
101. See 1 SINGER, supra note 16, § 1.04. Singer states:
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Symmetry and consistency with the means chosen by Congress

for the securities laws is no less important in a broad sense than it
is in the narrow application that the Supreme Court accomplished
by analogizing Rule 10b-5 to express provisions. In the first place,
it is the role of Congress, not the courts, to choose the means of
accomplishing a desired goal. 10 2 In the second place, symmetry and
consistency promote predictability and a sense of fairness. 103 The
Court recognized the primacy of this value in Musick when it declined
the parties' invitation to consider the relative equities and efficiencies
of contribution, choosing instead to deliberate solely upon the issue
of symmetry and consistency. ' 4

Legislative regulation establishes the machinery through which the legislative principle is carried into effect. In this sense policy is of two kinds:
First, the general policy on which everyone is agreed-that society should
be just, that business should be prosperous, that law should be fair and
certain. The second is concerned with the means by which these generally
accepted goals are achieved. They involve the effective limits of legislative
action, choices between administrative and judicial enforcement, between
affirmative and negative regulation, between civil and criminal sanctions,
and between penalties and rewards.
Id.

102. See U.S. CONST. art. I, § 1.

103. See 2B SINrER, supra note 16, § 53.01 ("Harmony and consistency arc
positive values in a legal system because they serve the interests of impartiality and
minimize arbitrariness.").
104. Musick, 113 S. Ct. at 2090. The Court's characterization of this decision
as a one-or-the-other choice is unfortunate. Obviously, efficiencies and equities could
have a measurable, if not determinative, effect on how well a proposed right or
duty comports with the express provisions of the federal securities acts. The Court's
emphasis on symmetry and consistency with the express remedial provisions of the
federal securities laws also raises questions about its dicta in Herman & MacLean
v. Huddleston, 459 U.S. 375 (1983). In that opinion, the Court held that defrauded
purchasers of registered securities may bring an action under Rule 10b-5 even
though they also have a remedy under the express provisions of section 11 of the
Securities Act. In discussing differences between actions pursuant to section 11 and
Rule 10b-5, the Court commented that:
a plaintiff in a § 11 action may be required to post a bond for costs, and
the statute of limitations is only one year. In contrast, § 10(b) contains
no provision requiring plaintiffs to post security for costs. Also, courts
look to the most analogous statute of limitations of the forum State, which"
is usually longer than the period provided for § 11 actions.
Id. at 384 n.18 (citations omitted). Relying on this same principle of consistency
with express remedial provisions, the Supreme Court has since held that the statute
of limitations for actions under Rule 10b-5 is indeed one year. Lampf, 111 S. Ct.
at 2780. One must ask whether the requirement of posting a bond can be far
behind.
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II.

THE DILEMMA POSED BY PARTIAL SETTLEMENT

A.

The Dynamics of Settlement

The theoretical dynamics of settlement have been extensively
studied and will only be lightly reviewed in this article. 0 5 While
much theoretical work concerns the strategy, or the "how," of
settlement,10 George Priest and Benjamin Klein have developed a
model that shows why parties will choose to settle. 0 7 According to
their model, settlement will not occur unless the defendant's maximum settlement offer is greater than the plaintiff's minimum settlement demand.lcu To determine the plaintiff's minimum demand (A)
and the defendant's maximum offer (B), Priest and Klein devised
two simple formulas: 1 09

A =P

c-C+S
and

B = P (J)

+ Cd-S

where P. and Pd represent the respective probabilities that the plaintiff
and the defendant place on the plaintiff prevailing at trial;J represents
the expected judgment (assumed to be known with reasonable certainty) if the plaintiff prevails; C. and Cd represent the respective
costs to the plaintiff and the defendant in litigating the dispute; and

105. See, e.g., John P. Gould, The Economics of Legal Conflicts, 2 J. LEGAL STUD.
279 (1973); William M. Landes, An Economic Analysis of the Courts, 14 J.L. & Eco.€.
61 (1971).
106. This body of work is usually referred to as bargain theory. S,, e.g.,
Lucian A. Bebchuck, Litigation and Settlement under Imperfect Information, 15 R-n J.
EcoN. 404 (1984); Robert Cooter et al., Bargaining in the Shadow of the Law: A
Testable Model of Strategic Behavior, 11 J. LEGAL STUD. 225 (1982); Von L. Coursey
& Linda R. Stanley, PretrialBargainingBehavior TVlthin the Shadow of the Law: Theory
and Experimental Evidence, 8 INT'L REv. L. & EcoN. 161 (1988); I.P.L. P'ng, Strategic
Behavior in Suit, Settlement, and Trial, 14 BELL J. EcoN. 539 (1983); Richard A.
Posner, An Economic Approach to Legal Procedure and JudicialAdministration, 2 J. LEGAL.
SruD. 399 (1973); Steven Shavell, Suit, Settlement, and Trial: A Theoretical Analysis
under Alternative Methodsfor the Allocation of Legal Costs, 11 J. LEGAL STUD. 55 (1982).
107. George L. Priest & Benjamin Klein, The Selection of Disputesfor Litigation,
13 J. LEGAL STUD. 1 (1984); see also George L. Priest, Seletire Characteristics of
Litigation, 9 J. LEGAL STUD. 399 (1980) (evaluating civil litigation delay by analyzing
economic motivations to settle).
108. Priest & Klein, supra note 107, at 13.
109. Id. at 12.
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S, and

Sd represent the respective costs to the plaintiff and the
defendant of settling the dispute. 10
Priest and Klein's model can be used to predict that the value
given by the parties to P, and Pd will vary if the merits underlying
the claims also vary."' Changing the value of Pp and Pd will change
the minimum settlement demand and the minimum settlement offer.
The elementary conclusion, therefore, is that given a set of disputes
in which the underlying merits vary and in which settlement occurs,

the settlement amounts will constitute differing, that is, nonuniform,
percentages of J, the amount at stake.

An empirical study by Janet Cooper Alexander, however, shows
that in security class action cases, this prediction is not fulfilled.'
Professor Alexander found that, regardless of the merits of the underlying claim, securities class actions almost always settle for an
amount between twenty and twenty-five percent of the plaintiff's

claimed damages.'1
Furthermore, Alexander's study suggests that plaintiffs are willing to settle with defendants for substantially less than the plaintiff
might receive after a trial. Professor Alexander argues that some of
the claims included in her study were based on substantial and
provable wrongdoing by the defendants. 1 4 These defendants, however, managed to escape approximately seventy-five percent of the
possible civil liability. 115

110. Id.; see Samuel R. Gross & Kent D. Syverud, Getting to No: A Study of
Settlement Negotiations and the Selection of Cases for Trial, 90 MicH. L. REv. 319, 32327 (1991) (explicating Priest and Klein model); Linda R. Stanley & Don L. Coursey,
Empirical Evidence on the Selection Hypothesis and the Decision to Litigate or Settle, 19 J.
LEGAL STUD. 145, 147 (1990) (explicating Priest and Klein model in economic
terms); see also George L. Priest, Private Litigants and the Court Congestion Problem, 69
B.U. L. REv. 527, 533 (1989) (suggesting refining model by accounting for what
plaintiff and defendant believe value ofJ is). There are, of course, many external
factors that affect this model. These factors include: (1) excessive optimism by a
party, (2) risk aversion or risk neutrality of the parties, (3) inexperience at making
litigation decisions, (4) unstable or unformed preferences, and (5) experience and
loyalty of counsel. See Stephen McG. Bundy, The Policy in Favor of Settlement in an
Adversary System, 44 HASTINoS L.J. 1, 13-22 (1992). Nonetheless, Priest and Klein's
model is "the most useful one available." Id. at 13 n.44.
111. See Priest & Klein, supra note 107, at 9-11.
112. Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in
Securities Class Actions, 43 STAN. L. REv. 497 (1991).
113. Id. at 517.
114. Id. at 523.
115. Id. at 519-20. Conversely, it is troubling that defendants who probably
were not liable pay a percentage of the claim. Id. at 519-21. It is a customary
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Alexander's observation that plaintiffs are willing to enter into
low settlements reinforces the popular notion of the "collusive partial
settlement" entered into for the sole purpose of replenishing the
plaintiff's "war chest" for further litigation against the remaining
defendants.1 1 6 There has been, however, no quantification of how
often intentionally low settlements occur for the purpose of funding
future litigation. In fact, the existence of these settlements is given
only anecdotal treatment in the literature covering this issue.117 In
practice among the plaintiff's bar to file suit anytime the value of a stock suddenly
decreases. William S. Lerach, Securities ClassActions and DeriratireLitigations Involving
Public Companies: A Plaintiff's Perspective, in 1 SEcuRrrmS Lrrioxrnom PRosECmuos
AND DEFENSES STRATEGIES 7, 92- 93 n.82 (Bruce G. Vanyo & Edward J. Yodowitz
eds. 1985). In defense of plaintiff's attorneys, it has been argued that this method
of "fishing" for claims is the optimal method of locating security holders who can
or will enforce Rule 10b-5. John C. Coffee, Jr., Undastandlngthe Plaintiff's Attorney:
The Implications of Economic Theory for Private Enforcement of Law Through Class and
Derivative Actions, 86 CoLuM. L. REv. 669, 682-83 (1986). The settlement of those
frivolous suits would seem to undermine the economic model set forth by Priest
and Klein, in that parties settle even though the value of P (expectation that plaintiff
will prevail) approaches zero. Nonetheless, economic models constructed to describe
frivolous lawsuits show that settlement decisions are rational and based on a comparison between the settlement offer and the expected outcome of a trial. Settlement
occurs because the settlement costs are lower than the litigation costs or because
there is some uncertainty whether the plaintiff will lose and, therefore, Pd(J) has
a positive, albeit small, value. See Lucian Ayre Bebchuck, Suing Soely to Extract a
Settlement Offer, 17 J. LEGAL STUD. 437 (1988); Avery Katz, The Effed of Frirolous
Lawsuits on the Settlement of Litigation, 10 Irrr'L REv. L. & EcoN. 3 (1990); David
Rosenberg & Steven A. Shavell, A Model in Which Suits are Broughtfor Their Nuisance
Value, 5 Irr'L REV. L. & ECON. 3 (1985).
116. See In re NBW Commercial Paper Litig., 807 F. Supp. 801, 805 (D.D.C.
1992) ("[A]Ithough falling short of alleging outright collusion, the FDIC raises the
specter of 'insider plaintiffs' and the possibility that the settlement will simply be
a 'war chest' for pursuing claims against the deep pocket FDIC."); see also DMI
Furniture, Inc. v. Brown, Kraft & Co., 644 F. Supp. 1517, 1529 (C.D. Cal. 1986)
("The tendency in every [federal securities] case is to look to the 'deep pocket."').
Partial settlements that are approved as being in good faith sometimes specifically
designate portions of the settlement as a "war chest" for further litigation against
remaining defendants. E.g., Alvarado Partners, L.P. v. Mehta, 723 F. Supp. 540,
547 (D. Colo. 1989) (partial settlement includes "war chest" to fund further
litigation), appeal dismissed as moot, 930 F.2d 673 (10th Cir. 1991); In re Crazy Eddie
Sec. Litig., 714 F. Supp. 1285, 1294 (E.D.N.Y. 1989) (partial settlement includes
"war chest" to "finance [plaintiff's] legal costs").
117. See, e.g., Adamski, supra note 13, at 549; Langmore & Prentice, supra
note 36, at 1093; Lea S. VanderVelde, Making Good on Vaca's Promise:Apportioning
Back Pay to Achieve Remedial Goals, 32 UCLA L. Rmv. 302, 388 (1984); Diane P.
Carey, Note, Rule 10b-5 Developments-Damages and Contribution, 39 WASH. & LEE
L. Rv. 997, 1016 (1982); Elizabeth A. Di Cola, Comment, Fairnessand Efficiency:
Allowing Contribution Under ERISA, 80 CAL. L. REV. 1543, 1567 & n.163 (1992);
Dooley, supra note 10, at S190 (1993); David Kikel, Comment, ComparatireNegligence,
Multiple Parties, and Settlements, 65 CAL. L. Rzv. 1264, 1280 (1977).
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the absence of any quantification, it is difficult to discuss whether
low partial settlements that are intentionally entered into for purposes
of funding future litigation are part of the dynamics of partial settlement."i8
On the other hand, the occurrence of low partial settlements
for purposes of "whipsawing" the remaining defendants is better
documented. Whipsawing is only possible when more than one party
is jointly liable to a plaintiff, and the last party to settle (or to be
found liable at trial) will be liable for the entire amount (minus
whatever has been paid in prior settlements). When the plaintiff
settles with one defendant for a low amount, the remaining defendants
become potentially liable for a larger share of an amount that has
been reduced only slightly. As more defendants settle (for steadily
increasing amounts), the potential share of each remaining defendant
grows. This technique puts tremendous pressure on the remaining
defendants to settle for a figure much higher than they had originally
contemplated." 9 The use of whipsawing as a technique to increase
settlement amounts is well demonstrated.126
B.

Settlement as a Societal Goal

The debate over the societal benefits of private settlement, as
opposed to judicial resolution, is more contentious than one might

118. Some federal courts dearly believe that this practice is part of the dynamics
of partial settlement in securities actions. See, e.g., Franklin v. Kaypro Corp., 884
F.2d 1222, 1230 (9th Cir. 1989), cert. denied, 498 U.S. 890 (1990); see Huddleston
v. Herman & MacLean, 640 F.2d 534, 558 (5th Cir. 1981); United States Fidelity
& Guar. Co. v. Patriot's Point Dev. Auth., 772 F. Supp. 1565, 1575 (D.S.C.
1991); Alvarado Partners, 723 F. Supp. at 553.
119. See Edward D. Cavanaugh, Contribution, Claim Reduction and fndividual Treble
Damage Responsibility: Which Path to Reform of Antitrust Remedies, 40 VAND. L. REv.
1227, 1290 (1987). In hearings before the Senate Judiciary Committee, George
Kress, the chairman of a company that was one of many defendants in a large
antitrust suit, told a harrowing story that illustrated the effectiveness of whipsawing.
His company was found innocent of criminal charges, and none of its own customers
were among the complainants. The company was prepared to assert its innocence
in the civil trial. However, as defendants settled, the contingent liability of the
company rose; by the time most of the other defendants had settled, the company's
contingent liability was so great it destroyed the company's borrowing power. The
company settled at a rate 7.5 times higher than that paid by the first parties to
settle. S. REP. No. 359, 97th Cong., 2d Sess. (1982), reprinted in 42 Antitrust &
Trade Reg. Rep. (BNA) no. 1062, at 934, 939 (1982).
120. Frank H. Easterbrook et al., Contribution Among Antitrust Defendants: A Legal
and Economic Analysis, 23 J.L. & ECoN. 331, 354 (1980).
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suppose. Owen Fiss, for example, has strenuously argued against
the creation of a societal goal of settlement.
Settlement is for me the civil analogue of plea bargaining:
Consent is often coerced; the bargain may be struck by
someone without authority; the absence of a trial and judgment renders subsequent judicial involvement troublesome;
and although dockets are trimmed, justice may not be done.
Like plea bargaining, settlement is a capitulation to the
conditions of mass society and should be neither encouraged
121

nor praised.

Despite Fiss' important observations, it is beyond peradventure
that encouragement of private settlements is firmly entrenched as a
goal of the federal judicial system.' Two justifications often set forth
for this policy are that it is less costly for the litigants and society,123
and it eases the burden on the court system, thereby allowing the
judiciary to concentrate on those disputes that present novel or
1 24
otherwise nonsettleable issues.

121. Owen M. Fiss, Against Settlement, 93 YALE LJ. 1073, 1075 (1984). Carrie
Menkel-Meadow takes issue with Fiss' broad pronouncement. She points out that
Fiss assumes that judges use some viable technique to balance the equities between
parties, and points out that this technique could be used in court-sponsored dispute
resolution. Carrie Menkel-Meadow, For and Against Settlement: Uses and Abuses of the
Mandato~y Settlement Conference, 33 UCLA L. REv. 485, 499 (1985). She also observes
that most disputes are not of the "structural reform" variety; their resolution in
a forum other than a court will not constitute a loss to society's body of law. Id.
at 499-501; see also Gross & Syverud, supra note 110, at 320 ("A trial is a failure.
Although we celebrate it as the centerpiece of our system of justice, ve know that
trial is not only an uncommon method of resolving disputes, but a disfavored one.").
122. Marc Galanter, The Emergence of the judge as a Mediator in Ciril Cases, 69
JUDICATURE 257, 261 (1986) ("Active promotion of settlements is now unmistakably
the 'established' position of the federal judiciary."); see, e.g., FrankMin v. Kaypro
Corp., 884 F.2d 1222, 1225 (9th Cir. 1989), cert. denied, 498 U.S. 890 (1990)
("[T]he policy of federal courts is to promote settlement before trial.").
123. Marc Galanter, The Quality of Settlements, 1988 J. Disp. RESOL. 55, 69-72
(pointing out that court savings are "the benefit most widely attributed to settlements," but demonstrating that savings are poorly distributed).
124. See Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977) ("In these
days of increasing congestion within the Federal court system, settlements contribute
greatly to the efficient utilization of our scarce judicial resources."). But see Robert
W. Gillespie, The Production of Court Services: An Analysis of Scale Effects and Other
Factors, 5 J. LEGAL STUD. 243, 252-63 (1976) (demonstrating that pretrial resolution
has only a minor effect on the efficiency of criminal courts).
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This goal is manifested in almost every aspect of the judicial
system. Courts themselves have wholeheartedly embraced it."' The
2
Federal Rules of Civil Procedure 126 and the Federal Rules of Evidence1'
also put forth settlement as an important "public policy." Congress,
has by law, institutionalized the private settlement of disputes as a
8

12
societal goal.

Private settlement can offer many benefits to the disputants.
Carrie Menkel-Meadow delivered a crisp counterpunch to Owen's
observations:

125. See, e.g., Johnson v. Occidental Fire & Casualty Co. of N.C., 954 F.2d
1581, 1585 (11th Cir. 1992) (treating conditional insurance payment as admission
of liability "would undercut the established policy of encouraging negotiation and
settlement"); Employers Ins. of Wausau v. Musick, Peeler & Garrett, 954 F.2d
575, 580 (9th Cir. 1992) ("[A]ilowing suits [for contribution] against nonparties
satisfies the 'policy goal of encouraging settlement."'); United States v. Cannons
Eng. Corp., 899 F.2d 79, 84 (1st Cir. 1990) ("[I]t is the policy of the law to
encourage settlements."); Hemstreet v. Spiegel, Inc. 851 F.2d 348, 350 (Fed. Cir.
1988) (patent disputes are particularly attuned to the public policy of encouraging
settlement); Durett v. Housing Auth. of Providence, 896 F.2d 600, 604 (1st Cir.
1990) ("[Tlhe district court's discretion [to refuse to enforce voluntary settlement]
is restrained by 'the clear policy in favor of encouraging settlements' . . .. ");
Fiberglass Insulators, Inc. v. Dupuy, 856 F.2d 652, 654 (4th Cir. 1988) ("[s]trong
public policy of encouraging settlements" makes statements by attorney in settlement
negotiations inadmissible as evidence); Salas ex rel. Salas v. Wang, 846 F.2d 897,
911 n.18 (3d Cir. 1988) (prejudgment interest is justified by a policy of punishing
delay and promoting settlement); Badgley v. Santacroce, 800 F.2d 33, 38 (2d Cir.
1986), cert. denied, 479 U.S. 1067 (1987) ("The strong policy encouraging settlement
of cases requires that the terms of a consent judgment . . . be respected as fully
as a judgment entered after trial."); Hernandez v. George, 793 F.2d 264, 267
(10th Cir. 1986) (district court's refusal to enforce local rule that would contravene
"important policy of encouraging settlement" was not an abuse of discretion). This
survey is a small sampling of the scores of decisions that have been made on the
basis of, or with heavy reliance on, the "strong public policy" of encouraging
settlement.
126. FED. R. Civ. P. 16(c) advisory committee's note; see David L. Shapiro,
Federal Rule 16: A Look at the Theory and Practice of Rulermaking, 137 U. PA. L. REv.
1969, 1986 (1989) (discussing settlement as goal of Rule 16).
127. FED. R. EVID. 408 advisory committee's note; see 2 DAVID W. LoUISELL

B. MUELLER, FEDERAL EVIDENCE 9 170 (1985) (discussing settlement
goal of rule 408).
128. See, e.g., The Arbitration Act, ch. 392, 61 Stat. 669 (1947) (codified at
9 U.S.C. § 1-15 (1988); see also Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, Pub. L. No. 91-386, 84 Stat. 692 (1958) (codified at
9 U.S.C. 5§ 201-208 (1988)) (promoting private settlements); Civil Rights Act of
1991, Pub. L. No. 102-166, § 118, 105 Stat. 1081 (1991) (codified at 42 U.S.C.
§ 1981 (Supp. I1 1991)) ("[The use of alternative means of dispute resolution,
& CHRISTOPHER

including settlement negotiations, conciliation, . . . is encouraged .

").
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What settlement offers is a substantive justice that may be
more responsive to the parties' needs than adjudication.
Settlement can be particularized to the needs of the parties,
it can avoid win/lose, binary results, provide richer remedies
than the commodification or monetarization of all claims,
and achieve legitimacy through consent. In addition, settlement offers a different substantive process by allowing
participation by the parties as well as the lawyers.'2
Notwithstanding the benefits that are derived from the private
settlement of disputes, the philosophy that "a bad settlement is almost
always better than a good trial" 130 must be viewed with caution, if
not alarm. Settlement, by its very nature, "virtually always requires
compromise by both sides." ' Compromise encompasses the valid
complaints as well as the weak, and the legitimate defenses as well
as the false. In other words, settlement rounds the edges off of
justice. 132 Caution must be taken so that the edges are not rounded
too far.

133

129. Menkel-Meadow, supra note 121, at 504.
130. In re Warner Communications Sec. Litig., 618 F. Supp 735, 740 (S.D.N.Y.
1985), affld, 798 F.2d 35 (2d Cir. 1986).
131. WAYNE D. BRAZIL, EFFECTIVE APPROACHES TO SErTmEMiNT: A HANDBOOK
FOR LAWYERS AND JUDGES 209 (1988); see, e.g., HERBERT M. KRTZma, LT'S MAKE
A DEAL: UNDERSTANDING

THE NEGOTIATION PROCESS IN ORDINARY LITIGATION

5-14

(1991) (telling stories of four settlements).
132. Jules Coleman and Charles Silver note the tension between compromise
and justice.
[I]n a world with zero litigation costs, we would want the validity of all
complaints to be adjudicated. This is so because what we would really
like to see is the payment of full compensation to persons whose allegations
are valid and the payment of no compensation to those whose charges are
false. Equally, we would like to see all and only defendants who commit
wrongs brought to justice. In a world where lawsuits could be maintained
without expense, we would come as close as possible to achieving these
goals by trying every complaint. However, since we live in a world where
costs cannot be ignored, . . . we tolerate a state of affairs in .which most
plaintiffs get more or less what they deserve and most defendants pay
more or less than they ought. In other words, we sacrifice justice for the
sake of efficiency and peace.
Jules Coleman & Charles Silver, Justice in &ttklements, 4 Soc. PHIL. & POL'Y 102,
108 (1986). They caution that "the policy of encouraging parties to settle, that is,
of conserving resources at the expense of doing justice, stands in need of a defense."
Id.
133. Alexander, for example, cautions that a system where class representative
plaintiffs are rewarded by settlement simply for filing a claim would operate as
nothing more than an unregulated, inefficient insurance system. Alexander, supra
note 112, at 570-77.
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Similarly, a system that exerts too much pressure on disputants
to settle may force parties to give up important claims, or may
diminish legal rights and protections. 34 The promotion of settlement
must be bounded by legal principles and must be tempered by
concepts of fairness and a court's "duty to protect the rights of the
parties before it. "135 Whereas conservation of resources is a valuable
societal goal, it cannot be the "overriding" function of the judiciary:
"Ultimately, the role of the judiciary and the trial process is to fairly
assess culpability in determining the outcome of litigation.' ' 3 6 Settlements are desirable to the extent they promote a more efficient
and responsive justice system; they are not desirable at the cost of
137
an efficacious justice system.
134. SeeJudith Resnik, ManagerialJudges, 96 HARV. L. REv. 374, 424-31 (1982)
(warning of dangers of a judiciary that overemphasizes settlement); David A.
Rammelt, Note, "Inherent Power" and Rule 16: How Far Can a Federal Court Push the
Litigant Toward Settlement , 65 IND. L.J. 965, 987-89 (1990) ("[T]he judge who
actively advocates what he thinks is a fair settlement threatens the independent
prerogative of the litigant to decide on what terms she will accept compromise, if
at all."); see also Dale A. Oesterle, Trial Judges in Settlement Discussions: Mediators or
Hagglers?, 9 CORNELL L.F. 7, 10-11 (1982) (discussing problem of possible bias if
judge actively advocates settlement).
135. Quad/Graphics, Inc. v. Fass, 724 F.2d 1230, 1233 (7th Cir. 1983).
136. Alvarado Partners, L.P. v. Mehta, 723 F. Supp. 540, 553 (D. Colo.
1989), appeal dismissed as moot, 930 F.2d 673 (10th Cir. 1991); see American Law
Institute, American Law Institute Study on Paths to a "Better Way': Litigation, Alternatives,
and Accommodation, 1989 DUKE LJ. 811, 823 ("[M]erely disposing of cases must
not become a dominant goal."); Edward W. Cleary, Res Judicata Reexamined, 57
YALE L.J. 339, 348 (1948) ("Decision solely in terms of the convenience of the
court approaches the theory that the individual exists for the state."); G. Richard
Shell, Contracts in the Modern Supreme Court, 81 CAL. L. REv. 431, 517 (1993)
("[J]udicial economy represents a particularly unsatisfactory and impoverished concept of justice on which to base public policy decisions."). In holding that liability
for damages under the "divided damages" admiralty rule (which is similar to
contribution) should be apportioned on the basis of relative fault and not pro rata,
the Supreme Court refused
to continue the operation of an archaic rule [merely] because its facile
application out of court yields quick, though inequitable, settlements, and
relieves the court of some litigation. Congestion in the courts cannot justify
a legal rule that produces unjust results irt litigation simply to encourage
speedy out-of-court accomodations.
United States v. Reliable Transfer Co., 421 U.S. 397, 408 (1975); see also In re
Sunrise Sec. Litig., 698 F. Supp. 1256, 1261 (E.D. Pa. 1988) ("[W]hile the federal
policy of encouraging settlement is important, it does not completely overwhelm
the considerations of fairness and deterrence which support a proportional rule.").
137. Judge H. Lee Sarokin of the District of New Jersey has reflected that
"the time has come to consider whether the current emphasis on speed and settlement
has created a new evil, one even greater than that caused by delay ....
Ours
should be first and foremost a system of justice, not of deals." H. Lee Sarokin,
Justice Rushed Is Justice Ruined, 38 RUTGERs L. REv. 431, 431, 437 (1986).
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C.

The Dilemma of PartialSettlement

Most securities litigation, and actions under Rule 10b-5 in particular, involve a multitude of defendants, which may include the
issuer, the underwriters, the accountants, counsel, lenders, and the
directors and officers of the issuer.IH Partial settlement occurs when
one or more, but not all, of the defendants settle with the plaintiff
or plaintiff class. Partial settlement creates two groups of defendants:
settling defendants and nonsettling defendants.
Commentators have long recognized that a right of contribution
significantly diminishes the likelihood of partial settlement.

It is unlikely... that many tortfeasors would wish to settle
with the injured person if they were to remain liable to
contribute to the discharge of a substantial judgment liability
recovered against the tortfeasors remaining liable to the
injured person. The object of any legitimate settlement is
to compromise an adverse claim once and for all and to
buy the protection of peace from further litigation. t
A right of contribution among joint tortfeasors does not affect
4
the plaintiff's ability to recover from any one of the defendants;1 0
it does, however, give each of the defendants a potential claim against
the other defendants. The potential claim is dependant on how much
that defendant paid in comparison to the entire amount of damages
which, of course, cannot be determined until the conclusion of the
trial or until settlement by the last defendant. "Anyone foolish enough
to settle without barring contribution is courting disaster. They are
allowing the total damages from which their ultimate share will be
derived to be determined in a trial where they are not even represented. "141

138. Ruder, supra note 32, at 599; see In re Activision Sec. Litig., 723 F. Supp.
1373, 1374 (N.D. Colo. 1989) (describing "the usual cast of defendants" in a large
securities case). Ruder notes that "[a]s securities litigation has grown, imaginative
plaintiffs have included greater numbers of persons and corporations as defendants."
Ruder, supra note 32, at 599.
139. Contribution Among Tortfeasors Act, supporting memorandum at 36
(American Law Institute, Tentative Draft No. 1, 1938); accord LANDES & POSNER,
supra note 36, at 202; James, A Pragmatic Criticism, supra note 42, at 1161.
140. Liability under Section 11 of the Securities Act, 15 U.S.C. § 77k(f (1988),
and for violations of Rule 10b-5 violations is joint and several. &e U.S. Indus.,
Inc. v. Touche Ross & Co., 854 F.2d 1223, 1231 (10th Cir. 1988).
141. In re Nucorp Energy Sec. Litig., 661 F. Supp. 1403, 1408 (S.D. Cal.
1987); accord Franklin v. Kaypro Corp., 884 F.2d 1222, 1229 (9th Cir. 1989), cat.
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Contribution, therefore, poses a dilemma. On one hand, society
encourages private settlement of disputes. On the other hand, the
law creates potential claims by third parties (i.e., other joint tortfeasors), the existence or amount of which cannot be ascertained
with any certainty. As a result, settlment by fewer than all of the
defendants is unlikely because it is impossible for defendants acting
independently to "buy peace" from the plaintiff, who has no control

aver contribution claims.142
The obvious solution is to somehow extinguish the potential
claim by other defendants.1 4 3 Extinguishing potential claims, however,
raises a devilish problem: how to measure the value of what has

been taken away from the nonsettling defendant. In other words,
one must calculate the amount o'f contribution that the nonsettling
defendant would have expected to receive from the settling defendant.
Little consensus exists, however, on this issue.
III.

SETTLEMENT BARS

The phrase "settlement bars" refers to the device whereby
nonsettling defendants' rights to contribution from a settling defendant are extinguished.'" To extinguish that right without compensating the nonsettling defendant would be beyond the pale of equity."'

denied, 498 U.S. 890 (1990); TBG Inc. v. Bendis, 811 F. Supp. 596, 602 (D. Kan.
1992); see also LANDES & POSNER, supra note 36, at 202 (stating that the settling
defendant will receive little from the fact that she has settled with the plaintiff).
142. See Musick, Peeler & Garrett v. Employers Ins. of Wausau, 113 S. Ct.
2085, 2093 (1993) (Thomas, J. dissenting) (arguing that contribution claims among
defendants are distinct and wholly separate from plaintiff's claim).
143. Contribution Among Tortfeasors Act, supporting memorandum at 36
(American Law Institute, Tentative Draft No. 1, 1938).
144. LANDES & POSNER, supra note 36, at 203; see, e.g., In re Atlantic Fin.
Management, Inc. Sec. Litig., 718 F. Supp. 1012, 1016 (D. Mass. 1988). The
widespread use of settlement bars in federal securities cases has occurred only in
the last decade. In 1981, Adamski wrote that "[t]he courts in securities cases have
thus far declined to hold that a settlement bars the assertion of contribution claims
against the settling defendant." Adamski, supra note 13, at 544-45. As recently as
1985, practitioners lamented that "[t]here is at present no procedural mechanism
whereby a settling defendant, even as part of the settlement approval process, can
obtain assurance that a non-settling defendant may not seek contribution." Kenneth
R. Heitz et al., Settlement of Securiy Class Actions, in SECURITIES LITIoATION: PROSECUTION AND DEFENSE STRATEGIES 523, 562 (Bruce G. Vanyo & Edward J. Yodowitz

eds. 1985).
145. See In reJiffy Lube Sec. Litig., 927 F.2d 155, 159 (4th Cir. 1991) (holding
that trial court has duty to ensure that nonsettling defendant "was fairly compensated

for yielding its right to seek contribution"); United States Fidelity & Guar. Co.
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Logically, there should be some relationship between compensation
and the amount the nonsettling defendant would have received pursuant to that right. Unfortunately, this is not a straightforward
calculation. Three distinct methods have been developed to arrive
at the proper amount: the pro tanto, pro rata, and proportionate
settlement bar rules.
A.

The Pro Tanto Settlement Bar Rule

Under the pro tanto rule, also referred to as the "set off" rule
or the "one satisfaction" rule, nonsettling defendants are barred
from seeking contribution from settling defendants. In return, the
amount owed by nonsettling defendants to the plaintiff pursuant to
a jury award is reduced by exactly the amount that the plaintiff did
receive from the settling defendants."4
The pro tanto rule focuses on the amount of compensation received
by the plaintiff. The rule is often justified as a mechanism to prevent
the plaintiff from receiving too much compensation.1 47 In practice,
it operates to ensure that the plaintiff receives the entire amount
awarded by the jury.14 The jury award is the operating figure by
which all calculations are made. The settling defendants pay the
share of the total award to which they agreed. The nonsettling
defendants pay the remainder. As a result, the plaintiff receives no
more, and no less, than the amount of compensation awarded to
the plaintiff by the trier of fact.
The use of the pro tanto settlement rule for settlement bars in
securities cases is usually ascribed to the Second Circuit, based on

v. Patriot's Point Dev. Auth., 772 F. Supp. 1565, 1572 (D.S.C. 1991) ("[I]f the
right to contribution is extinguished by a bar order, the credit offset must adequately
compensate the non-settling defendant for the barring of its compensation claim.").
146. Adamski, supra note 13, at 548-49. For example, if defendants B and C
are jointly liable to A, who settles with B for $10, and subsequently wins a trial
verdict for $100, then C owes A $90-the $10 settlement amount is "set off." In
In re Terra-Drill Partnerships Sec. Litig., 726 F. Supp. 655, 657 (S.D. Tex. 1989),
the plaintiff brought an action against 30 defendants. Twenty-nine of those defendants settled prior to trial for an amount totalling $1,144,000. Once the jury verdict
for the plaintiff awarded the amount of $37,719,000, the remaining defendant was
ordered to pay the "offset" amount totalling $36,575,000. rd.
147. See TBG Inc. v. Bendis, 811 F. Supp. 596, 604-05 (D.Kan. 1992); Biben
v. Card, [1991-1992 Transfer Binder] Fed. Sec. L. Rep. (CCH) 96,512, at 92,331,
92,333 (W.D. Mo. 1991); Davis, supra note 13, at 1275.
148. This statement assumes that there is at least one solvent nonsettling
defendant.
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its opinion in Singer v. Olympia Brewing Co. 1 9 Singer did not deal with

a settlement bar, but rather answered the question of how funds
paid to the plaintiff by a settling defendant should be treated with
respect to the judgment amount rendered at trial. 15 0 In the absence
of any relevant precedent, the court turned to the "one satisfaction"
rule, which provides that a plaintiff is entitled to only one satisfaction
for each injury. 151 Allowing the plaintiff to collect a settlement amount
from one defendant and any jury-awarded damages from another
would result in an unwarranted boon to the plaintiff. The plaintiff
would, in effect, be paid twice for the same injury. Therefore, the
appellate court found that the district court was compelled to deduct
52
the settlement amount from the awarded damages.
Although Singer did not squarely address the issue of settlement
bars, the circuit court did provide the following instruction for the
district courts: "[W]hen a plaintiff receives a settlement from one
defendant, a nonsettling defendant is entitled to a credit of the
settlement amount against any judgment obtained by the plaintiff

against the nonsettling defendant as long as both the settlement and
53
the judgment represent common damages."1

On the basis of this language, a number of commentators have
stated that the pro tanto rule is the law of the Second Circuit. 5 The

149. 878 F.2d 596 (2d Cir. 1989), cert. denied, 493 U.S. 1024 (1990); see TBG,
811 F. Supp. at 602; Dalton v. Alston & Bird, 741 F. Supp. 157, 159 (S.D. Il.
1990); Terra-Drill, 726 F. Supp. at 656.
150. 878 F.2d at 599. The plaintiff in Singer was awarded $2,958,350.50 by
a jury and then settled with one defendant for $1,250,000. The district court reduced
the judgment to $1,708,350.50 in order to offset the settlement amount. Id. at 597.
151. Id. at 600; see also U.S. Indus., 854 F.2d at 1236 (defining one satisfaction
rule); KEETON ET AL., supra note 12, § 48 (explaining the one satisfaction rule);
Barbara White, Coase and the Courts: Economics and the Common Man, 72 IowA L.
REv. 577, 623 (1987) (detailing an economic analysis of a case that applied the
one satisfaction rule).
152. Singer, 878 F.2d at 600.
153. Id.
154. See supra note 149 and accompanying text; Edward Brodsky, Partial Settlement in Securities Fraud Cases, N.Y. L.J., Nov. 1, 1989, at 3. It is not entirely
clear that the pro tanto rule is, in fact, the law of the Second Circuit. In In re
Masters Mates & Pilots Pension Plan & IRAP Litig., 957 F.2d 1020 (2d Cir. 1992),
the Second Circuit had occasion to consider settlement bars in the context of an
ERISA action. Id. at 1023. The Second Circuit distinguished Singer and held that
"contribution does not exist after a court approves a fair settlement bar." Id. at
1030-31. The court, however, did emphasize the importance of forcing settling
defendants to pay their proportionate share. Id. The court also condemned the pro
tanto settlement bar rule as "inconsistent" with proportionate fault and '"very much
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subsequent adoption of a different rule by the Ninth Circuit, however,
has created a great deal of uncertainty in the securities industry.""
B.

The Pro Rata Settlement Bar Rule

The American Law Institute conceived of the pro rata'5 6 settlement
bar rule in its 1939 Uniform Contribution Among Tortfeasors Act.' 7
The rule is singularly ineffective in that it provides certainty to
neither the plaintiff nor the settling defendant.' 0 Under the rule,
each defendant's pro rata share is derived by dividing the total jury
award by the number of defendants, both settling and nonsettling.
The amount deducted from the jury award is equal to the sum
of the settling defendants' pro rata shares. Thus, the amount of the
set off can only be determined after a trial on the merits. Moreover,
the settling defendant is only protected from making further contribution if its settlement payment is equal to or greater than its pro
rata share. The uncertainty in such a system is self-evident.
Chief Judge Ervin of the Fourth Circuit has recently reformulated the pro rata settlement bar rule in the context of a securities
action:

open to collusive arrangements."' Id. at 1029 (quoting Goomes v. Brodhurst, 394
F.2d 465, 468 (3d Cir. 1967)). At least one district court in the Second Circuit

has interpreted Masters Mates as "not mak[ing] the pro tanto method of judgment
reduction a hard and fast rule" in the Second Circuit. Morin v. Trupin, No. 88
Civ. 5743 (RWS), 1993 U.S. Dist. LEXIS 8882, at "12 (S.D.N.Y. June 27, 1993).
The district court went on to order use of the proportionate settlement bar rule in
the partial settlement. Id. at *17. See also Barry S. Augenbraun, Second Circuit Changes
Rules for Class Action Settlements, N.Y. L.J., Apr. 30, 1992, at 3 (arguing that Singer
is no longer law of circuit).
155. See Franklin v. Kaypro Corp., 884 F.2d 1222 (9th Cir. 1989), et.t.
denied,

498 U.S. 890 (1990); infra text accompanying notes 162-63.
156. The term "pro rata" was used by one Ninth Circuit panel to denominate
what most courts and commentators refer to as the proportionate rule. &e Dalton
v. Alston & Bird, 741 F. Supp. 157, 159 (S.D. IM.1990).
157. Unif. Contribution Among Tortfeasors Act § 5, 12 U.L.A. 57, 58 (1939).
158. The National Conference of Commissioners on Uniform State Laws recognized those shortcomings when they abandoned the pro rata settlement bar rule
in 1955. "The effect of Section 5 of the 1939 Act has been to discourage settlements
in joint tort cases, by making it impossible for one tortfeasor alone to take a release
and close the file." Unif. Contribution Among Tortfeasors Act § 4 commissioner's
cmt., 12 U.L.A. 98-99 (1955). The Commissioners also noted that "[n]o defendant
wants to settle when he remains open to contribution in an uncertain amount, to
be determined on the basis of a judgment against another in a suit to which he
will not be a party." Id.; see also Unif. Comparative Fault Act 5 6, 12 U.L.A. 57
(Supp. 1993) (abandoning 1955 act to adopt proportionate settlement bar rule).
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[T]he judgment amount is simply divided by the number
of defendants, settling and non-settling, that are found liable. Relative culpability is not an issue. Since the settling
defendants will already have satisfied their debt to plaintiffs,
the non-settling defendants may have to pay a share larger
than theirs if the judgment is greater than the settlement
amount. Conversely, the non-settling defendants will pay
less if the judgment is less than the settlement amount. 1 9
In other words, the amount paid by the settling defendant is deducted
from the amount of damages found at trial, and the remainder is
owed by the nonsettling defendants. Accordingly, the reformulated
pro rata rule differs from the pro tanto rule only in that it does not
ask the trier of fact to evaluate the relative culpability of the various
defendants.
Although some states have utilized the pro rata settlement bar
rule,' 60 it has not been used in federal securities actions. 161 When
analyzing partial settlements in federal securities actions, the choice
of settlement bars essentially is between the pro tanto settlement bar
rule and the proportionate settlement bar rule.
C.

The ProportionateSettlement Bar Rule

Under the proportionate settlement bar rule, also referred to as
the "comparative" rule or the "Kaypro" rule, settling defendants
are protected from contribution claims by nonsettling defendants. In
return, any judgment rendered against the nonsettling defendants is

reduced by the amount for which the settling defendants are actually
responsible. This method, therefore, requires the jury to determine
the relative fault of each defendant at the trial.162 The nonsettling

159. In reJiffy Lube Sec. Litig., 927 F.2d 155, 161 n.3 (4th Cir. 1991).
160. These states have adopted versions of the 1939 Uniform Contribution

Among Tortfeasors Act, rather than Chief Judge Ervin's reformulation. See generally
Davis, supra note 13, at 1261 n.50 (listing state statutes based on 1939 uniform
act).
161. The reported opinions tell of no litigants in federal securities actions who
have requested use of the pro rata method, nor have any courts utilized the settlement
bar rule. See, e.g., Biben v. Card, [1991-1992 Transfer Binder] Fed. Sec. L. Rep.

(CCH) 96,512, at 92,332 n.3 (W.D. Mo. 1991).
162. Unif. Comparative Fault Act § 6, 12 U.L.A. 57 (Supp. 1993). The court
in Alvarado Partners provided the following illustration of this rule:
[I]f plaintiff settles with defendant A for $30,000 and obtains a judgment
against B for $100,000, and it is determined at trial based on proportionate
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defendants remain jointly and severally liable for the amount for
which they are, in the aggregate, responsible.
Whereas the pro tanto rule is constructed around concepts of
compensation, the proportionate rule emphasizes case management
by the plaintiff. In effect, the proportionate rule segregates the plaintiffs complaint into two parts. One is based on the conduct of the
settling defendants 'and the other part is based on the conduct of
the nonsettling defendants. This leaves the plaintiff free to manage
each of these parts; without, however, recourse to the other part.
The only interface between the two parts is that the same jury is
asked to determine each part's respective portion of liability.
The proportionate rule was adopted by the Ninth Circuit in
Franklin v. Kaypro Corporation,163 which was issued less than three
months after the Second Circuit's decision in Singer. Thus, the intellectual extremes are reflected in actual practice, with one influential
circuit utilizing the pro tanto settlement rule and another equally
influential circuit utilizing the proportionate settlement bar rule.
D. Risk
Rather than just descriptively comparing the pro tanto and proportionate settlement bars, it is more useful to analyze these rules
in terms of risk. As discussed below, each of the methods creates a
different set of risks for each of the parties involved.'6
fault that defendant A's appropriate share of damage is $50,000, plaintiffs
judgment against defendant B would be reduced by $50,000. Plaintiff
would thus receive a total of $80,000.
Alvarado Partners, L.P. v. Mehta, 723 F. Supp. 540, 552 (D. Colo. 1989), appeal
dismissed as moot, 930 F.2d 673 (10th Cir. 1991). The Uniform Comparative Fault
Act is discussed briefly in John W. Wade, Uniform ComparatlreFault Ad, 14 FoRUM
379 (1979).
163. 884 F.2d 1222 (9th Cir. 1989), cert. denied, 498 U.S. 890 (1990). Although
Judge Beezer's thoughtful opinion carefully argues the merits of each of the methods
of barring contribution, see United States Fidelity & Guar. Co. v. Patriot's Point
Dev. Auth., 772 F. Supp. 1565, 1571 (D.S.C. 1991), his opinion in many ways
was preordained by the recognition within the Ninth Circuit that contribution should
be apportioned on the basis of relative fault. See Smith v. Mulvaney, 827 F.2d 558,
561 (9th Cir. 1987). Although possible, it would have been somewhat anomalous
for the Ninth Circuit on the one hand to advocate equity in matters of contribution
and on the other hand to deny equity in cases of partial settlement. &e Unif.
Comparative Fault Act 5 6 cmt, 12 U.L.A. 58 (Supp. 1993) (noting the proportionate

settlement bar rule "is fairly based on the proportionate fault principle"). Interestingly, Judge Beezer sat on the panel that decided Afuran.
164. The pro rata settlement bar also involves risk. The risk of an inadequate
partial settlement is borne by the settling defendants, who must make up the
difference between the settlement amount and their pro rata share.
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The pro tanto method places the risk on the nonsettling defendants. 165 Although not a function of the pro tanto rule, the settling
defendants bear the risk that they have settled for more than their
proportional liability. The rule, however, relieves the settling defendants of any risk that they will have to pay contribution to the
nonsettling defendants.
The plaintiff, as might be expected from a rule that is constructed
66
around concepts of compensation, also bears no risk under this rule. 1
Regardless of the wisdom or reasonableness of the plaintiffs settlement with the settling defendants, the ultimate judgment is reduced
only by the amount actually paid by the settling defendants. The
plaintiff can collect the remaining damages from the nonsettling
defendants and, therefore, bears no risk of not being fully compensated.
The nonsettling defendants bear the risk that the action taken
by the plaintiff (the partial settlement) does not accurately reflect

reality. The nonsettling defendants have almost no control over this
risk because the action that precipitates it is taken by the plaintiff,
and the accompanying good faith hearings, 167 whether pursuant to

165. LANDES & POSNER, supra note 36, at 203; see TBG, Inc. v. Bendis, 811
F. Supp. 596, 602-03 (D. Kan. 1992) (discussing risk to nonsettling defendant and
dilemma it creates for court).
166. "The doctrine of joint and several liability requires that the non-settling
defendants pay the entire remainder of the judgment. A plaintiff who settles risks
nothing as long as there is another solvent defendant." H. Anthony Miller, Extending
the FairnessPrincipleof Li and American Motorcycle : Adoption of the Uniform Comparative
Fault Act, 14 PAC. L.J. 835, 864 (1983). The plaintiff, of course, faces a risk that
its charges will be unprovable and that it will collect nothing after a trial. That
risk is a general risk faced by all plaintiffs and is not a function of the pro tanto
rule.
167. Because the partial settlement agreements do not include the nonsettling
defendants, there is some question as to whether the nonsettling defendants would
even have standing to request a good faith hearing. Moore and Kennedy intimate
that they would not. "A co- defendant has no standing to appeal from a consent
decree that binds him in no way and does not affect his legal rights." 3B JAMES
WM. MOORE & JOHN E. KENNEDY, MOORE's FEDERAL PRACTICE I 23.80[5] (2d ed.
1992); see also 2 HERBERT B. NEWBERG & ALBA CONTE, NEWBERG ON CLASS ACTIONS
§ 11.55 (3d ed. 1992) (discussing rights of nonsettling defendants). Newberg states:
[Njonsettling defendants in a multiple defendant litigation context have
no standing to object to the fairness or adequacy of the settlement by
other defendants, but they may object to any terms that preclude them
from seeking indemnification from the settling defendants. Nonsettling
defendants also have standing to object if they can show some formal legal
prejudice to them, apart from loss of contribution or indemnity rights.
Id. at 11-134 to -136.
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2 3 163

or otherwise, are inherently ineffective. 169 The only course

of action available to the nonsettling defendants is to give up their
70

right to defend the claim and join in the settlement.'
Unlike the pro tanto rule, the proportionate rule places the risk
on the plaintiff.171 The settling defendants again face no risk because
they have purchased peace. The nonsettling defendants face no more
risk than do defendants in any other types of trial and, in particular,
do not bear any risk associated with the plaintiff's actions. Rather,
it is the plaintiff who bears the risk of making a poor settlement
with the settling defendants. If the plaintiff enters into a partial
settlement that does .not approximately reflect the actual percentage
of fault of the settling defendants, then the plaintiff will be precluded
from obtaining additional compensation from the nonsettling defen72

dants.1

There are viable arguments for placing the risk on either the
nonsettling defendants or the plaintiff. Whereas the plaintiff has
committed no wrong, 73 the nonsettling defendants could have avoided
the predicament by not committing the wrong. Thus, any risk incumbent to a partial settlement should arguably be borne by the

ostensible wrongdoer. 74 Furthermore, the nonsettling defendants might
not be considered passive actors because they actively resist overtures
of settlement and should, therefore, bear the risk of their refusal.'

168. FED. R. Civ. P. 23(e) (governing dismissal or compromise of class actions).
169. See infrta notes 222-33 and accompanying text.
170. Plaintiffs are generally aware of these pressures. S&e supra notes 119-20
and accompanying text (discussing plaintiffs' use of whipsawing).
171. See Fleming, supra note 55, at 1496; see also United States Fidelity & Guar.
Co. v. Patriot's Point Dev. Auth., 772 F. Supp. 1565, 1576 (D.S.C. 1991) (discussing
risk to plaintiff).
172. See LANDES & POSNER, supra note 36, at 203; Adamski, supra note 13, at
551.
173. See Miller, supra note 166, at 866 ("While it is true that the plaintiff 'has
bought his peace,' this approach seems harsh, especially on the innocent plaintiff
since it is the innocent plaintiff who is least able to protect against loss.")
174. See FDIC v. Geldermann, Inc., 763 F. Supp. 524, 530 (W.D. Okla. 1990)
("the risk should more rightfully be allocated to joint-tortfeasors."), rev'd on other
grounds, 975 F.2d 695 (10th Cir. 1992); cf. James, A Pragmatic Criticism, supra note
42, at 1158 (contribution should not upset utility of compensation).
175. See Adamski, supra note 13, at 550; see, e.g., Hess Oil V.I. Corp. v.
UOP, Inc. 861 F.2d 1197, 1209 (10th Cir. 1988) ("[Bly not settling, the nonsettling tortfeasor runs the risk of increasing the amount he will have to pay.")
(citing Jackson v. Barton Malow Co., 346 N.W.2d 591, 592-93 (Mich. Ct. App.
1984)). This argument, of course, makes two assumptions: (1) that the plaintiff
makes an offer of settlement to the nonsettling defendants, and (2) that the settlement
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On the other hand, characterizing the nonsettling defendants as
"active" is semantically clever, but has little to do with the problem
at hand.
The risk under either rule is created not because the plaintiff
and the settling defendants settle, but because they settle for a certain
amount. That amount is determined by the plaintiff and the settling
defendants, not the nonsettling defendants. 7 6 It would, therefore,
seem inequitable to make the nonsettling defendants bear the risk
created by the actions of others.'77 Furthermore, placing the risk on
one of the parties actually involved in the partial settlement creates
an incentive for that party to carefully examine the terms of the

partial settlement. 7 "
The incentive created by the proportionate rule is significant.
Under the pro tanto settlement bar rule, an external body "polices"

79
the settlement amount through some form of "good faith hearing."
As a result, there is no reason for the settlors to enter into an
agreement that closely, or even loosely, reflects the actual liabilities
of the settling defendants.180 The proportionate rule, on the other

offer is economically attractive or feasible to the nonsettling defendants. See Adamski,
supra note 13, at 550; cf. Priest & Klein, supra note 107, at 13 (noting settlement
will not occur unless settlement figure falls within range economically attractive to
both parties).
176. See Fleming, supra note 55, at 1495 (noting the pro tanto rule "unfairly
disadvantages the nonsettling tortfeasors by a transaction to which they are not a
party and in which they have no voice").
177. See Bohlen, supra note 39, at 567-68 ("If the injured man settles for a
sum which, upon suit against the unreleased tortfeasor, is seen to be less than the
proportion of the loss which the released tortfeasor should bear, the injured man
who has consented to the settlement should bear the loss of this disparity."); see
also Patriot's Point, 772 F. Supp. at 1576 ("By placing the risk of an inadequate
settlement on the party who did not participate in it-(i.e., the nonsettling defendant)-the pro tanto rule may achieve its simplicity at the cost of fundamental
fairness."). Even if not settling is somehow characterized as an act by the nonsettling
defendants, "[it seems harsh to impose such a penalty upon a defendant who
merely chooses to exercise his right to an adjudication of liability at trial." Adamski,
supra note 13, at 550-51.
178. Kikel, supra note 117, at 1280 ("Adoption of the proportional reduction
rule would discourage plaintiffs from knowingly entering into low settlements.");
see In re jiffy Lube Sec. Litig., 927 F.2d 155, 160-61 n.3 (4th Cir. 1991) (placing
the risk on plaintiff provides a strong "incentive to obtain a settlement accurately
apportioned according to fault"); Alvarado Partners, L.P. v. Mehta, 723 F. Supp.
540, 553 (D. Colo. 1989) (stating that "plaintiff has an incentive to obtain a shrewd
and informed settlement"), appeal dismissed as moot, 930 F.2d 673 (10th Cir. 1991).
179. Assuming, of course, that the nonsettling defendants have standing to
request such a hearing. See supra note 167.
180. Nor will a "good faith" hearing ensure a dose correlation. See infra notes
224-31 and accompanying text.

