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PROFESSOR HAMERMESH: And before our next panel gets
underway, in case you haven't noticed or been told, and in case you are as
unalert as I was, the course materials include some discussion from Chief
Justice Veasey, which the book itself is copied on every other page. The
Chief Justice I thought was being unusually concise, but it was pointed out
and they're going to have replacement versions of that paper up front if you
haven't already gotten one. Thanks.
MR. FRUMKIN: Good afternoon, everyone. I'm Joe Frumkin from
Sullivan & Cromwell. I'm very glad to be here.
I'd like to start this by introducing my co-speaker, David Jackson, who
is the general counsel and company secretary ofPowerGen plc, which is one
of the largest companies in the United Kingdom, an electricity generator and
distributor, a gas company, and a company that has spent, along with David,
a considerable amount of time exploring rather creative structures for
combining U.S. and U.K. companies.
Our commentators today I'm sure are well known to you. Gil Sparks
on the far left and Justice Berger from the Delaware Supreme Court. And
we're looking forward to hearing their comments.
And so now I'd like to turn it over to David. We'll get into the
substance.
MR. JACKSON: Good afternoon to you all and thank you very much
for inviting me to be here with you this afternoon. It is a great pleasure to
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be here on my first visit to what I think is perceived in U.K. terms to be the
home of American corporate law.
One of the things I've been reflecting on as the discussions have gone
on during the course of the day, is that ifs often said that we're divided by a
common language between the U.K. and the U.S. I'm not quite sure, in fact,
that we are not divided by the common law. But we'll come onto that in a
few minutes.
I'm trying to look at the issues facing companies from a global point
of view against a business approach. Corporations want to expand. They
want to expand trade in other countries other than their own. They want to
acquire businesses. They want to joint venture.
Why do they want to do that? They want to do that because they want
to grow. Growth is the key thing that is being driven by our capital markets.
We heard earlier on from Michael Price and others about how important it
is to ensure that the institutional investors' interests are properly reflected and
properly dealt with. And what they're looking for all the time is growth.
Sometimes companies can't grow in their own home jurisdictions.
They have to see whether or not they can find other areas in which they can
find their growth. As my own chairman is often heard to say, unless you can
grow in your own country or your own marketplace, you'll dwindle and you
may die or you may become part of somebody else's growth. And that's
certainly something that we at PowerGen want to do and certainly why we
are actively looking at a number ofopportunities in a number ofjurisdictions
other than just the USA.
Perhaps some background about me before I go too much further. I'm
an in-house lawyer. I've been that for the last twenty years. I've worked for
a number of companies in that time. Probably my most formative time was
spent with a relatively small company called Chloride which was a battery
manufacturing company which operated in thirty different countries of the
world. Certainly there were only two in-house lawyers looking after what
was quite a large patch. It was an interesting and proving time. A number
of the issues that have been discussed and debated here today are issues that
I'm well familiar with from those experiences.
PowerGen itself, though, is worthy of just a couple of minute's
description. Because we're a creature of government privatization,
PowerGen didn't exist ten years ago. All of the electricity in the U.K. was
generated by a centrally organized body called the Central Electricity
Generating Board. And in the days of Mrs. Thatcher, it was decided to try
to release some cash. And, therefore, some of these state assets were sold off
to private investors.
So PowerGen was privatized ten years ago and has lived through
what can only be described as some interesting times.
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Comments were made earlier on today about the question of political
involvement in government regulation and business. I think ifs fair to say
that when you're dealing with a company like ours, it's very difficult not to
have some sort of influence from government. We may have been
privatized, but certainly we've not been depoliticized. Because when you're
dealing with an electricity supplier, its on everybody's public interest type
of agenda.
PowerGen has, from its rather simple roots of being a generating
company in the U.K., moved to be more international. We now have
generating stations in India, in Indonesia, in Australia, Germany, Hungary,
and Portugal. We're building a power station in Korea and we're looking to
do other work in Thailand. So we are genuinely trying to become a global
organization.
The challenges that we are facing at the present time I think are
challenges that are faced by a number of other companies.
PowerGen is not only listed on the U.K. Stock Exchange but is, in
fact, listed on the New York Stock Exchange where we have our ADRs
traded. So we are just as much a U.S. company as we are a U.K. company.
I found it fascinating today to hear about the developments that have
been going on over here in Delaware in considering legal developments and
legal reform of company law and corporate law.
I think in the U.K. we're now seeing a sudden rush for reform, perhaps
in the same way that you are. Our stimulus for change is as a result of
government rather than from institutions or from the judiciary. Nearly
twenty years of conservative government was very much laissez-faire in
letting the market dictate. We now have a - they won't call themselves a
socialist government, but that's what they probably are - government,
certainly with socialist tendencies, that is now trying to regulate a number of
different activities. We're seeing movement in labor laws, environmental
laws, financial regulation and in antitrust laws.
But most fundamental of all is the review of company law that is
presently going on. The conservative government really, as I said, left things
as they were, perhaps reacting to the occasional stimuli of a Maxwell
situation or of the collapse of a bank called BCCI, problems with insider
trading. These were light nudges on the tiller, if you'd like. No one was
prepared in the conservative government to make the time available for root
and branch reform of company law.
But that is exactly what is going on over in the U.K. at the present
time. There is a commission that is looking at every single facet of company
law to try and find out or to try and frame the best U.K. company law for the
twenty-first century.
Dr. Jonathan Rickford, who was the ex-general counsel of British
Telecom, who is running the review, said that U.K. company law is presently
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drafted to facilitate the formation of railway companies in the nineteenth
century and has little relevance for modem companies in the U.K. today.
And we're facing a lot of issues that have been debated in this room.
The question of fiduciary duties of directors, should they be codified or not?
What do you do about stockholders' meetings? What sort of reports do you
have to put forward to your shareholders? What can you do about the
internet? And E commerce? Advances of the internet are actually
overtaking this review. The review is due to report back in two years, well,
perhaps now 18 months, with legislation to follow. The government is
actually rushing through a bill entitled the E Commerce Bill to allow for
certain transactions to be undertaken now. They can't wait, they believe, for
the company law reform people to report.
So the questions of communicating with shareholders, with annual
reports over the interet and all these issues are now very real for us all.
I think, though, what we do see in the U.K. is a much greater degree
of social responsibility. That is a key issue for the present government. And
I can see that U.K.-quoted companies will, within the next three or four
years, not have to send annual reports to shareholders. I think they will
probably end up sending perhaps a financial statement and then a much
more detailed document which will probably go into the whole area of social
responsibility compliance such as ethics, corporate government, corporate
governance, probity, environmental matters, health and safety matters. Now,
the difference obviously here is that these are very much driven by the U.K.
government and by the stock exchange.
I think it was Mike Price who mentioned earlier on that when he
became a director of a company in the U.K., he had some fairly lengthy
filing requirements to comply with. That's correct. Indeed, it's been a
feature of the government,both the conservative and the labor governments,
that when they want to do something in this area, they don't use legislation.
Listing rules on the London Stock Exchange provide a very good and easy
way in which they can legislate through the back door, legislate without an
awful lot of detail or debate.
Certainly, over the last five years, there have been huge developments
in corporate governance about the requirement for senior independent
non-executive directors, about disclosure of compensation, about the need
for audit committees and things of that nature. Those are now part of the
requirements of listing of U.K. companies. But they come in through the
rules of the London Stock Exchange, not through statute and not through
judge-made law.
So the U.K. is moving and I think it's going to face, as I said, a
number of the issues that you're facing today. And I hope that there will be
the cross-fertilization of ideas between those who are considering these
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issues in Delaware and those who are considering them in the U.K., in
London.
That's not to say that the U.K. law hasn't proved itself to be flexible
in the past in dealing with global corporate matters. In my own industry, I
think it's fair to say that most of the electrical distribution companies were
certainly bought by American companies over the last five years. And,
indeed, London, you may find it strange to know, actually buys its electricity
from a French company, Electricit6 de France. So, I suppose we do facilitate
foreign investment.
U.K. law has, however, also shown itself to be valuable, I suppose this
is not a fashionable thing to say, but it's true, from our post-colonial past.
U.K. companies have been able to follow the flag. If I were to do a deal in
Australia, in Singapore, in Malaysia, some parts of Africa, then certainly the
laws they would use are quite familiar to me.
Companies going forward, though, into the twenty-first century are
going to look at a number of things. And, indeed, we've already heard
earlier today on the need for flexibility. And I think that is key and I know
Joe's going to touch on this later on.
One of the questions that I'm often asked as an in-house counsel by
my CEO, my chairman is, "David, can we do the deal?" What's the
doability? Can we have something called certainty? And this was touched
on earlier at the keynote address. If there's a downside to the preeminence
of Delaware as a legal center, it's the perception for those who don't work
within yourjurisdiction, your area, that because of the potential for litigation,
that certainty is something that, perhaps, can't be delivered.
Now, I know you may debate that and perhaps that is something we
can debate later on. But certainly I put that forward as a perception. It may
not be a fact but it's a perception.
Corporate law, as companies go global, are going to have to deal with
a number of issues. We've already talked about the question of
establishment, where can you set up a company, what are the rules going to
be and what are the governance requirements? But there are issues of
funding. Once you set up ajoint venture or company, are you going to be
able to contract the right funds to be able to get it off the ground? And no
one actually I think has mentioned the dreadful three letter word called "tax"
during the whole of the day. There is an area where harmonization is going
to be its most difficult. An area where deals falter, for most reasons, is on
the holy ground of tax.
I think there's also a fear, and also something that has to be got over,
of protectionism. And this is not directed at the U.S. It's directed to a
number of different countries in which we try and operate. People obviously
want to look after their own. But if you're going to have truly global
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companies, then people have got to stand back and try and understand the
balance, the benefits of having inward investment.
It was mentioned earlier on a phrase that I like to use: "a level playing
field." Global corporate law in the twenty-first century has got to try and
provide that level playing field, particularly when one's dealing in
developing countries.
And, finally, there's the issue of the ability to resolve disputes, how
those can get sorted out once you've made your investment in the country.
Now, this is a major, major list. And there are no easy answers to it.
And in many ways, given the nature ofthejurisdictions in which we all want
to try and operate globally which have common law influences, civil law
influences, religious law influences, I think an overarching global corporate
law is just not going to be possible. What one has to try and do, I think, is
to try and find the best way of matching laws together to allow for corporate
growth and corporate investment to take place.
There's been references earlier on today about the European Union
and how its getting its act together on company harmonization and various
other things. Almost as if they're doing it over there, we better sort
something out over here.
I often feel that while I'm in America, I feel more like I'm a European
and when I'm in Europe, I feel I'm closer to America. I think that's one of
the problems of living in England. You're neither in one camp nor the other.
But let me be very clear with you that the road towards company law
harmonization in Europe is long and hard, and certainly it's not going to be
something that is solved overnight.
The concept of the single European currency has been launched, but
sitting here as a representative from the U.K., it's certainly not something
that we're presently signed on to and that could be a fatal problem to taking
that whole area forward as an economic unit.
I do think that there's a role for certain bodies which perhaps I haven't
mentioned today. And by that I mean certain international bodies such as
the OECD, the ICC and other bodies who produce norms of corporate
behavior and commercial behavior to try and smooth a path in global
corporate law. One can look at the standards that are set for terms and
conditions for contracts. We can look at the ways in which the standards are
set for corporate governance and for probity. I think, certainly, in the
interim, those bodies are going to have a very real role to play in that respect.
The trouble is, though, that companies can't often wait. They want to
move on to do their deals. And one of the reasons I think Joe and I are here
today is the fact that we put together or were involved in trying to put
together, a deal which tried to bridge the gap between U.K. and U.S. law
through something called a double-headed structure. Now, this is a structure
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which tries to create a merger of equals between two companies where the
companies retain their separate listings, one in the U.K. and one in the U.S.
There is no U.S. precedent for it, although there are several U.K.
precedents. Royal Dutch Shell, which is a Dutch company and a U.K.
company, did it in 1907. And Unilever is another company which has that
sort of arrangement between Holland and the U.K. It's been done also
between the U.K. and Australia, but its never been done between the U.K.
and the U.S.
Now, when we've been talking about this earlier, we said, well, why
do you want to do this? Why can't simply one company buy another or vice
versa? Why do you want to try and produce this type of structure which in
many ways just looks so artificial?
The answer simply is that in the markets in each of these countries
say, the U.S. company bought the U.K. company, essentially giving Shell,
was the U.K. company, U.S. shares - those shares would just flow back.
There would be no question of it staying there. There would be a flowback
of funds. And it's to try and fight against these sorts of issues, which would
seem to be not healthy in the circumstances of the deals we're looking at, that
this idea of a double-headed structure came about.
What are the features of it? Well, I've said the two companies keep
their separate existence. The shares remain separately traded. They're
brought together through an equalization agreement which equalizes the
dividends and the capital distributions of the companies to put the
shareholders in the same economic position as if they were shareholders in
one company. The boards are identical; so that there is unified management
and hopefully a common approach to vision and value of the company.
And there are a number of other issues that tie the two together. I
won't go into a lot of detail -we can talk about it all night-butjustto give
you a flavor of how it's going to operate.
But there were some problems with this. You could end up with
operational problems. Because you never finally bring the two companies
together, there's no integration and, therefore, you maintain two cultures.
You've ended up with a very inflexible structure. It's a complex structure
that isn't fast on its feet, which doesn't allow the companies to go and
develop further.
You have two share prices, which could move out of line over time.
And there are accounting issues over the U.S. pooling matters. Tax, I'm
pleased to say, had been resolved, or we thought it had been resolved, and
wasn't a major problem. And there are obviously issues about organization.
Regrettably, however, the deal didn't go ahead for reasons other than
the issues I just raised and that was a major disappointment to Joe and
myself.
MR. FRUMK-N: It was, indeed.
-
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MR. JACKSON: But it wasft for want of trying.
The reason we raised this as an example is that globalization is
happening and there was a commercial imperative that these companies try
and get together and work together. And the lawyers were basically told to
go and come up with the best structure they could which brought the two
companies together.
My own finance director described it as the "structure from hell" and
he was probably very right. But if he wanted to do the deal, this is the only
way we were going to get it done.
For one basic reason, the structure won't fly again at the moment for
accounting reasons, and therefore, it's not something we can breathe some
life back into. But Joe has been considering in his own inventive ways some
other ways of trying to take these things forward which he's now going to
look at.
MR. FRUMKIN: Yes. To amplify a little bit on what David was
saying, when I was thinking about what to say about the global role of
corporate law, it was a bit of an intimidating topic. But what I realized it
comes down to is really two things: One is corporate law exists to meet the
needs of business, and that's really my job. I spend my days figuring out
how to make the law, of the U.S. and of other countries, work to enable my
clients to accomplish their business objectives.
But the other thing it has to do is meet the needs of society. And
occasionally the needs of business and the needs of society, or at least the
perceived needs of society, come into conflict. And this is especially true
when you think about putting together these transnational corporate
structures. The structure that David was describing, the dual holding
company, the double header, the dual incorporated company, it has lots of
nicknames, has really been, you know, in a small world of investment
bankers and lawyers in New York sort of the holy grail of M&A activity.
Because if you can crack the code on doing one of these deals, there are
probably dozens of transactions in the multibillion dollar range to be done
between U.S. and U.K. companies utilizing the structure.
So the incentive to get a deal like this done is absolutely enormous.
And the obstacles to getting these deals done with other structures are
sufficiently great but they simply haven't been able to be accomplished. It's
not necessarily intuitive, but ifs a true and proven fact that investors in the
United Kingdom, particularly professional investors, gear their investment
objectives to the Financial Times stock indices, their equivalent of the S&P
500 or the Dow Jones Industrial. And they measure their success or failure
by their ability to meet those indexes.
If a U.K. company becomes a U.S. company, it fall out of the
indexes. And, therefore, regardless of the merits of a combination - that
company's performance will then cause a deviation from the index
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performance in the U.K. It may be good, it may be bad, but good or bad,
they don't want it. And so as a result, if you have had U.S. companies
acquire U.K. companies for stock, inevitably, fifty percent or more of the
stock of the U.K. company flows into the United States - or the U.S.
company that issued shares to acquire the U.K. company flows right into the
United States in a matter of days or weeks. Depending upon the relative
sizes of the two companies, that can wreak serious havoc with the stock price
of the U.S. company for a potentially extended period of time. And as a
result, the U.S. companies are afraid to go and do these deals. And U.K.
companies, when you look at doing a merger of equals kind of transaction,
how do they sell to their shareholders taking a piece of paper of a U.S.
company that the shareholder knows they're going to turn around and dump
in a market the day after the deal closes? Itjust doesn't create a dynamic that
makes it possible to get deals done.
So the starting point of the dual holding company structure was, well,
let's come up with something that will let the companies effectively merge
while preserving the national identity and, therefore, the ability to preserve
the index participation of each of the respective companies in their home
markets. You still have a U.K. company. You still have a U.S. company.
The way you effectively are able to synthetically merge them is by
having the members of the boards of directors of the two companies be
absolutely identical. There's a requirement in the charter that to be a director
of the U.K. company, you have to be a director of the U.S. company and vice
versa. Similarly, the executive officers of the two companies are identical.
So the CEO of the U.K. company is also the CEO of the U.S. company.
And by that, you get a unified direction, a unified approach while having
technically separate corporations which technically continue to qualify for
participation in both the U.S. and the U.K. indices.
You can also then, through contractual arrangements, unify the
interests of the shareholders in the economic results of the corporation by
imposing a seemingly simple requirement that a shareholder can never get
a dollar out of either corporation except in proportion to an exchange ratio.
So if the U.K. company pays a dollar dividend for all time, the U.S.
company will pay a fifty cent dividend, and they can never get money out
except in that ratio. In a theoretically pure world, that would cause the U.K.
company to trade at twice the stock price of the U.S. company. There tend
to be some imperfections in practice, but they're relatively minor and
manageable.
And so through all of this, you are trying to create a structure that
results in the economic effects, the business effects, the synergy effects, the
cost-saving benefits, all the good things that come through a merger without
the disruptive effects that are caused by the economic behavior of the
shareholders dumping their shares.
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Well, corporate law posed a bit of a problem. If you've got a board of
directors, which is the same bunch of people making essentially the same
sets of decisions for both the U.S. and the U.K. company, the potential for
a conflict in this area was quite substantial, and it could range from the
mundane of how many days for a record date, to how do you deal with
Revlon' duties in the context of the U.K. company where there are
prohibitions against taking any actions to frustrate a hostile bid. The
problems at both the technical level and the theoretical level were pretty
enormous.
It turned out that in practice we were able to work through those, and
legal
systems are remarkably similar in a lot of respects. And by
the
adopting the lowest common denominator approach with regard to the
technical requirements, like days notice for meetings and things of that sort,
you were actually able to create a structure that was workable.
But unfortunately, the SEC, after clearing one transaction and saying
that the combination of these two companies could show combined
financials, because they are technically two separate companies and they
each have their own independent audited financial statements. But the
relevant financials to any given common shareholder would obviously be the
combined financial results of the two companies since you have a shared
economic interest in both companies.
The SEC accepted that you could provide combined financials and for
one client they told us and you can show those financials on a pooling of
interest accounting basis. So there's no write-up, no goodwill, no negative
effect on earnings per share. It's the perfect way to, from an investment
banker and a corporate point of view, account for business combination.
They subsequently, actually, in connection with - and this is public,
it was disclosed in the SEC filings, British Petroleum and Amoco were
contemplating using this structure- and in connection with that transaction,
the SEC took a different position and said now wait a minute. You know,
this is effectively a merger. So we're going to treat it like a merger. And the
accounting principles, you don't satisfy all the requirements for a pooling of
interest because there's never any exchange of shares. Everybody just keeps
owning what they own. So we're going to treat it as a merger. You don't
qualify for pooling, and, therefore, you've got to use purchase accounting.
End of the dual holding company structure because nobody wants to use
purchase accounting on these deals.
Not being one to give up, we then headed into the structure David
alluded to, which is actually a dual incorporated company structure. And

'Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).
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this is something where the domestication provision of the Delaware General
Corporation Law comes into effect.
There is a, I assume, relatively little known provision- I had not run
across it until this project - of Delaware law which permits you to
domesticate into Delaware a corporation which is organized under the laws
of a foreign country.2 Now, it also contemplates the possibility that the
domesticated company would continue its foreign existence. So you could
simultaneously be a U.S. company and eligible for U.S. index inclusion and
a U.K. company eligible for U.K. index inclusion.
The only problem with this is that whatever problems you had with
having two different corporations, each of which was subject to a different
corporate legal jurisdiction, are amplified when you say, okay, now you've
got a single corporation, a single board of directors, a single set of directors
subject to two different sets of legal requirements under corporate law.
We spent a lot of time studying how that would operate in practice.
And as it turns out, I think that, again, on the technical things you can largely
harmonize the way in which they operate.
The areas where you run into conflicts are primarily two: One is in
the area of mergers and acquisitions, change of control transactions. The
philosophy in the United Kingdom and in many countries in Europe is
totally different than the philosophy in the United States. I mentioned
Revlon3 duties. I believe there are times that the director's duty to obtain the
best price for shareholders in a situation that involves a change of control of
the company for cash would require that the director take actions to actually
repel a cash bid in order to have time to run an auction, in order to do
various things to maximize shareholder value.
Under the U.K. takeover panel requirements, a corporation is
prohibited from taking any action to frustrate a bid. It is a direct conflict in
philosophy and applicable legal requirement that would be difficult to
harmonize. And there are many other instances in the change of control
context where you run into these kind of problems.
The other area where you can imagine problems - although I was
able to convince myself and my colleagnes who are more knowledgeable
about bankruptcy law than I that it could work - is in the event of a
liquidation of a company. You have a company that was subject to both
Chapter 11 proceedings or 7 proceedings in the United States and to
liquidation proceedings in the United Kingdom. It appears that the processes
are sufficiently similar and there are enough instances of multinational
corporation insolvencies where the U.K. administrator and the U.S.

CODE ANN. tit. 8, § 388 (1991 & Supp. 1998).
'506 A.2d 173 (Del. 1986).
2DEL.
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bankruptcy trustee work in tandem to sort out the allocation of the assets
among creditor classes that we got comfortable that, in practice, that could
be made to work. But its still an area of considerable theoretical murkiness.
There are a number of other problems that can crop up in connection
with these structures. But what it all led me to think about is I've got clients
with really pretty compelling business needs to accomplish these kind of
transactions. They are deals that make business sense. The business logic
of them is compelling and they're not getting done, at least in part, because
if's difficult to harmonize the legal requirements.
And one of the things that, and I think this is a good forum to do it in,
that I wanted to ask this group, including Gil and Justice Berger to think
about and consider, is what the public policy implications would be that
might arise out of changes that could be made to accommodate the business
needs of clients wishing to do transactions like this. In particular, you know,
I wonder if we could consider what rights and obligations of Delaware
corporation law are so fundamental to corporate citizenship. Keeping in
mind that if you had asked that question a hundred years ago, you'd get a
very different answer than today. The notion of corporate citizenship and
corporate personalty of a hundred years ago was radically different than it is
today.
But what are those elements of corporate citizenship that are so
fundamental that they should not be permitted to be waived under any
circumstances by a corporate charter, by agreement of the shareholders?
And what ones are perhaps important but which Delaware might as a policy
matter be willing to waive and say in this case I'm prepared to accede to a
charter provision that says in the event of a conflict between Delaware law
and English law, the directors won't be in a breach of their fiduciary duties
if they comply with the requirements of English law in this regard?
Where I would like to go would be to see a modification to the
domestication statute that would provide added flexibility for a domesticated
corporation that retains its organization in another jurisdiction as well to
elect to be governed by the laws of the other jurisdiction except with respect
to that small universe of defined matters that at some point Delaware lawyers
and the Delaware legislature or courts decide are so fundamental that they
really do make up the core notions of corporate citizenship. And I think that
ifs a very difficult exercise.
We spent some time talking about it before we came on this panel, but
ifs one that would be worthwhile consistent with the history of Delaware
corporate law of being forward-thinking, of being flexible to meet the needs
of its corporate citizens and I think would serve a very valuable purpose and
facilitate business transactions.
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MR. SPARKS: Why don't I react to that and to a couple of the other
things that I've heard both on this panel and earlier today that relate to the
answer that one tries to give to that question.
There has been a view expressed earlier this morning that maybe the
wave of the future is private ordering. I have no crystal ball to the future and
am not prepared to guess what the future will bring even by the end of this
year. But I do have a view that rather than LLCs and private ordering taking
over the structure of how we operate, I see a divergence between LLCs and
corporate law increasingly in terms of their purpose.
I think corporate law, whether it be the corporate law we have now or
a corporate law that may evolve in one way or another as time goes on, as it
almost certainly will, is increasingly emerging as a default vehicle for public
investing. It allows investors, with some occasional exceptions such as
non-voting stock and unique charter provisions, to know the fundamental
governance structure that they're investing in. They can primarily focus
upon whether the business that they're investing in is any good without
having to read the fifty or hundred page long agreement that you often see
in an LLC that sets up private rules for governance.
Among other things, they know that if you have a corporation in
Delaware, there are going to be fiduciary duties and we don't have to worry
about whether the public vehicle they are investing in is one that has opted
out in whole or in part from fiduciary duties.
So, while I see a huge role for LLCs because I think more and more
joint venturing and private investing is going to be done in the LLC form
rather than the corporate form, my vision has the corporate form continuing
as the dominant public investing form. It would continue to set a mint
standard from which departure can be made, but which departure would by
definition be relatively modest compared to what we see going on in the
LLC world.
Having said that, I turn to the question that Joe has just asked, and
that is to what extent as a matter of policy would one think that Delaware,
probably legislatively, would be willing to accommodate the idea of waiving
certain fundamental rules that govern our corporate law in deference to the
rules of another civilized corporate jurisdiction which might not have exactly
the same rules but would probably come up with roughly the same result.
I suspect if we all looked at each other and said, well, what is
probably the most likely jurisdiction to which Delaware might defer in a
dual incorporation context, it would probably be the U.K.
I would suspect that a Delaware corporate law that deferred to the
Russian corporate system as it exists at the present time and, in effect, gave
up sovereignty and said if you're duly incorporated in Russia, you get the
lowest common denominator of those two laws, Delaware law or Russian
law, may not be something that we would all leap to embrace.
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Accordingly, if Delaware were ever to defer in that manner, one thing
you'd do is you would limit what countries such deference applied to. And
then, having done that, you would go through the exercise of looking at your
own law and saying, well, I'm still going to have Delaware investors here.
They do have some expectation interest. Which of our rules, whether they
be judge-made or statutory, are so important that we ought not waive them
or we lose our very essence of being the governing law?
And the question that gets posed by Joe's comments is: Would the
Delaware legislature, with the recommendation of the Delaware Bar, be
prepared to say that if you duly incorporate with a U.K. company, that you
could opt out in your charter from Revlon 4 and Unocal,5 for example, and
defer to the semi-private takeover board regulation which works in England
but which is probably as alien to our system in terms of how ifs done as our
system appears to be to those in the U.K. who look at it from across the
water and worry about whether all of us corporate lawyers have horns?
And posing the question that way raises a couple of concerns.
Number one, I'm not so sure that Delaware would be prepared to cede that
sovereignty. I'm not so sure that the confusion that that might create or the
slippery slope it might create would be deemed worth it vis-h-vis springing
the large number of multibillion dollar deals that, accepting Joe's comments
at face value, some of our valued Delaware corporations would like to do.
It might be. Certainly, that consideration is enough in and of itself given our
traditions to take a hard look at it because we do try to be flexible and to
accommodate to changed circumstances if it can be done without throwing
the baby out with the bath water.
Just looking at that one example and then figuring that you have to
then go down and look through all the rest of the statutory law and common
law concepts and try to decide what's important and what isn't is an exercise
that is daunting to conceive of at the outset.
Such an exercise also threatens to run against something else that runs
through the philosophy which has traditionally been applied by the corporate
law council over the years. Specifically, we have shunned legislating in
areas of common law development. And one of the problems that the issue
that Joe raises is that some of the more important policy issues that have
developed and that govern our law, especially in the takeover area, is
judge-made common law, not statutory law. Once you begin to put the
legislative pen to pencil in that area, you run the risk that you begin to stifle
development in an area that I think our experience in the last ten or fifteen
years has shown is one that is so fluid and develops so rapidly that a

4Id.
5

Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
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legislative solution just can't keep up and you actually have to rely on the
judge-made law to remain current. You just almost can't do it legislatively.
And so we've had a tradition of trying not to reverse, if you will,
judge-made law in the corporate law area unless it's absolutely critical and
absolutely necessary.
MR. FRUMKIN: If I could interrupt. There's a price to be paid for
that.
MR. SPARKS: There is a price to be paid.
MR. FRUMIKN: And the price is something that David mentioned,
which is there is in the United States as compared to other jurisdictions a
lack of certainty of outcome. There are large areas of the law where it's
simply not possible to predict with any certainty what the outcome of the
legal issue will be because it hasn't been tested. It hasn't been filled in by
statute. And you aren't sure to what extent the decision may have been based
upon the facts of a particular case. And so that actually leads to a bit of a
disadvantage, I think, as a person coming into the United States looking at
all this, scratching your head and wondering, well, what kind of outcomes
am I going to get from this legal system?
MR. SPARKS: I think that is an issue that Delaware mayhave to
address differently as global pressures increase. You get certainty at the
price of flexibility. Once you write something down in the statute, you can't
easily change it until the next legislative year, or maybe not even then.
If you lived through the '80s as everybody on this panel did as
professionals, you can appreciate that any effort to have tried to draft how we
were going to deal with some of the takeover law developments that went on
in the '80s would have been obsolete and obstructive before the first year
after it had been drafted. If you're sitting in 1985 or 1984, you didn't even
know that there would be such a thing as a poison pill that you're going to
have to deal with two or three years later.
Many of these developments sprang up and died out in a year or two.
Many others are still with us. And to have tried to have monkeyed in this
area legislatively would have been difficult. But you have more certainty
with a legislative solution. And the question is: Does the benefit of
certainty outweigh the cost of a lack of flexibility in a rapidly changing
business world?
A legislative solution would also lead you to a different flavor of
statute than we have. Delaware law has always been an enabling, flexible
statute designed to allow people to fill in the blanks, if you will. It is very
different from the civil system, which is a regulatory model. By the same
token, it is a very different statute from the Model Business Corporation Act.
The Delaware statute will deal with a subject in a paragraph. The Model Act
will deal with it in three pages. And you look at the two and the case law
that goes with them, and frequently you come to the conclusion that the
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Delaware result, putting the case law and the statute together, is better
because of the flexibility that's involved.
So, from a Delaware lawyer's point of view, a proposal such as the
one that you have made poses very fundamental questions concerning the
style and nature of our statute.
Having said that, I think the challenge for whats left of my generation
of lawyers as leaders in the Bar, and clearly for the next generation of
upcoming people who worry about these things and get the chance to act on
them in various capacities in the Delaware Bar, is going to be to
accommodate globalization in the Delaware General Corporation Law. I
think it's going to become an increasing priority. I think its going to cause
us to re-ask questions about our philosophy, and re-ask questions about
whether we continue to think that Delaware is a good place to incorporate
because of the size of our community, the cooperation of the legislature and
the Bar, and many other economic and social factors that have made
Delaware work as a corporate situs. Lots of things don't work in this world.
At least right now the Delaware corporation law works.
How much of that you put at risk versus not becoming so locked into
what you're doing now that the world moves away from you is going to be
a big challenge as we go forward.
The only thing that we've done so far in this whole global area to
show how this story is just the beginning is Sections 3886 and 3907 of the
Delaware corporation law. We put in Section 388 about ten years ago. It
allows non-U.S. corporations to become Delaware corporations without a
merger. They can continue their incorporation in the state or in the non-U.S.
jurisdiction where they left. You can keep your original date of
incorporation, so you can still have a seal that says formed in 1830, if that's
important to you.
And we have Section 390. That lets you take your U.S. corporation
and incorporate it outside of the U.S. and file something called a certificate
of continuance and also stay incorporated in Delaware. That statute is so
experimental that we required a unanimous stockholder vote to allow you to
do that.
We haven't even attempted to address or answer the questions posed
by what does dual incorporation mean when these problems come up. I
think everybody has the same sense Joe does that you've got to comply with
the most restrictive law of the two jurisdictions you're in. What about the
circumstance, which we had come up in our law about twenty years ago in
a little bit different context, where one jurisdiction, in this case Delaware,

6

DEL. CODE ANN. tit.8, § 388 (1991 & Supp. 1998).

7Id. § 390.
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said you only have cumulative voting ifyou have it in your charter; and the
other, California, said if you have a lot of assets and a lot of stockholders in
California, even if you're incorporated somewhere else, our corporate law
applies and you must have cumulative voting, creating a direct conflict.
Those things are going to come up. There, at least, the U.S. Supreme Court
would have been available to resolve it. As between the U.K. and the U.S.,
we don't have any sort of U.K./U.S. Supreme Court, so you've got another
problem to figure out the answer to.
There are also a lot of existing analogies that may suggest answers to
some of the problems that, Joe, you've pointed out. One that leaped out at
me was your proposed structure sounds a lot like the agreements that paired
share REITS have utilized to contractually define the relationship of two
corporations with common share ownership.
I found it most interesting to hear the estimate of how many huge
deals are likely to be sprung if we can come up with an answer to some of
these questions. I also found it fascinating to understand why this problem
exists in the first place. The idea that U.K. investors won't hold U.S. shares
and, therefore, you can't do the simple thing of merging your U.K. company
into a U.S. company and issue U.S. shares because nobody wants them is
interesting. Once you understand the problem, sometimes working towards
the solution gets a little bit easier.
MR. FRUMKIN: And business people are working towards the
solutions, too. Because this is an impediment on transactions, the
investment banking community, which has no lack of creativity in figuring
out how to get deals done, is trying to refocus investors on various kinds of
global indices. And so to get people away from the purely domestic S&P
500 don't think about S&P 500, think about the Consumer 50, the 50 biggest
consumer companies in the world or the, you know, various other
specialized categories, their EU indices, North American indices, etcetera,
to try and spread that around a little bit. So the problem's being worked from
a lot of different angles.
But I do think ultimately if business decides that private ordering of
the relations with their shareholders is preferable to public ordering, they
will find a jurisdiction that will allow them to do that either in the United
States or outside of the United States, but it would be easy enough to do in
the United States.
I mean, one of the things is we thought about this dual incorporated
company structure as it might be relatively difficult to get Delaware, given
its traditions, to make the kind of really sea change, conceptual sea changes
that this would involve. It might be less difficult to do that in Nevada,
Wyoming, you know, pick your jurisdiction where you can find a friendly
legislature.
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And, so, its possible that if there's enough of an impetus, and there's
not yet, but if there is ever enough of an impetus, Delaware will then have
to decide, you know, what parts of its laws are really fundamental to its
system.
MR. SPARKS: Why didn't you consider the LLC structure as an
alternative? Is it because it would not be, at least at this point in time, an
acceptable public vehicle?
MR. FRUMKIN: Yes. They don't work very well for public
companies yet. But its certainly true that if you created that as an alternative
vehicle, you might find that creating an outlet for these kinds of situations.
JUSTICE BERGER: I'd be happy to offer my reaction to some of the
concepts that have been discussed today and eventually or indirectly respond
to Joe's question.
First of all, as a general matter, I think I agree almost entirely with
what Gil has been talking about. I question whether the fundamentals of our
business organizations are going to change dramatically. There's no doubt
but that we're in a period of great change in technology and so forth. But
even though the world is getting smaller, it's not getting any more unified,
as far as I can tell. We have different cultures and different nations and
different societal values, so I question whether some universal entity that is
going to override these differences is something that's truly in the offing.
I also question whether the need for clarity and predictability means
that private ordering is going to be the wave of the future and that the
elimination of fiduciary duties is going to be a consequence.
And here I'm getting to the answer to Joe's question. The way I see
it, business needs are met by having general principles of fiduciary duty to
cover the unknowns, frankly, that you need a set of norms, that businesses
need a set of norms and investors need that so that all of the occurrences that
can't be adequately predicted and covered by a contract can be dealt with as
they arise with principles that everyone will be comfortable with.
So my answer with respect to what might be fundamental with respect
to Delaware corporate law that wouldn't comfortably allow a recognition of
a dual corporation and allowing it to follow the law of another jurisdiction,
even one so similar as the U.K., I think that the elimination of fiduciary duty
MR. FRUMKIN: Which fiduciary duties, though? Because, you
know, we've got the multiple layers. The basic fiduciary duty's a concept
that I think you can put in a charter and it would be perfectly acceptable in
every country in western Europe and probably everywhere else in the world.
The concept that you lacked with, you know, due care under the
circumstances, something along that line would be fine.
Where you run into a problem then, its true a lot of U.S. states have
been comfortable without enhanced levels of scrutiny for a change of control
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transactions, whether it's Unocal' or Revlon.9 I mean, are those
fundamental, too? Or is it only the first layer that's fundamental?
JUSTICE BERGER: Well, I guess I don't see there being differences.
To me, the Unocal PLC the defensive mode just presents a specific set of
facts under which the basic fiduciary duties operate. So I don't see a way
around that.
MR. SPARKS: That goes to the fundamental proposition that, as our
system has evolved here in the last fifteen years, the directors' job includes
the task of protecting shareholders from other prospective shareholders
because of collective action problems and the like, which is the way our law
has developed. You would have something fundamentally different were
you to mandate that the board remain passive. The two models have been
a matter of debate for a long time.
I suspect from what I've heard that the U.K. system has adopted the
philosophy that the directors don't have any business, if you will, butting into
the relationship between somebody who wants to buy another shareholder's
shares. Delaware law's gone 180 degrees in the other direction. Given that
the track record hasn't been all that bad here in the last fifteen years, I would
question whether we would want to embrace the U.K. model.
MR. JACKSON: One of the more amusing parts of the deal we were
trying to do that Joe and I were working together was that when we got into
this area and we were talking about these issues, the lawyers split on national
lines rather than on client lines; namely, the U.K. lawyers for both sides were
saying you've got to do it one way and the U.S. lawyers were saying you had
to do it another way, which was quite ironic in many ways even though they
were trying to look after their respective clients.
MR. FRUMKIN: Which was especially unfortunate since my client
was English.
MR. JACKSON: Certainly, there are different cultures in the way in
which change of control looks at. And the takeover code that we operate in
the city of London does operate in a very different way to over here. What
it tries to do is to set out a set of ground rules such that if someone, if there
is a bid, then they have to comply with certain time restrictions and
informational restrictions. And if someone else then comes in, then its to try
and create a level playing field so that no one is disadvantaged.
I think that probably goes 180 degrees from the sort of things that
you're talking about over here where there is almost an active duty to go and
try and frustrate. This is obviously areas where the laws have moved in
different ways.

'493 A.2d 946 (Del. 1985).
1506 A.2d 173 (Del. 1986).
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I think really what I'm trying to advocate is that one issue. You may
say, well, is it the fundamental issue of corporate life? May be. May not be.
But I think what we've got to do if we're going to try to produce a law to try
and deal with global development in the future, is that perhaps both
countries or all countries are going to try to look and see how they're going
to react to these circumstances to try and facilitate what at the end of the day
their clients want.
MR. SPARKS: One of the things that crossed my mind as I was
listening to some of the presentations this morning and was driven home in
the preparation discussion that the four of us had before we came up here is
that there remains, notwithstanding our ability to hop on a plane and go to
England in six hours and to communicate instantly on the internet, a lot of
misperception about our respective two legal systems.
For example, we hear of this great fear that the U.K. people have
about subjecting themselves to a U.S. system that is so driven by litigation
to get the answers to the questions that apparently in the U.K. they get by a
meeting with a private non-governmental voluntary group of bankers and
lawyers who have formed this voluntary association called the takeover
board and hand out what we would probably call the equivalent of no action
letters if we were to get them from the SEC, versus the system here where
you get answers from the Delaware courts or courts of other states in
circumstances where somebody, to get the answer, has to sue the directors
because it involves a breach of fiduciary duty. They are very different
systems.
But I suspect my perception of the British system is an
oversimplification as I just stated it and I suspect the British perception of
litigation in our system is perhaps an overstatement. Now, there's plenty of
litigation in the lOb-5' 0 area that we all know about. We've got lots of tort
litigation. But, by and large, the litigation in the Court of Chancery is
different. If you're talking about litigation where directors actually end up
paying money, in some ways our litigation in the Court of Chancery is very,
very sterile. I'd say one out of every probably hundred cases somebody ever
pays ANY money. Maybe less than that. But problems get solved and law
gets made and things occur without directors being driven to the poor house.
I think one of the tasks of the Delaware Bar, as time goes on here in
the first part of the next millennium, is going to be for us to have people
come here or us go there, wherever "there" happens to be, and do more of
what Delaware lawyers and Delaware judges have done such a good job of
in the past twenty years, namely making their time available to share their
views about what they think Delaware law is and taking the mystery out of

"017 C.F.R. § 240.10b-5 (1999).
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Delaware law. I think this has been a service that a lot of lawyers and a lot
of our Chancery and Supreme Court judges have performed very well.
We're going to have to start to do more of that abroad. Not only to take the
mystery out, but also for us to learn a little bit more about what the problems
are that have to be solved.
I have learned more just in preparing for this session about what some
of the business problems are in terms of the effort to blend Delaware law
into the global scene than I had learned in the previous twenty-four years I've
been practicing in this area. While I'm sure there are some here who are
much more knowledgeable than I am in this area, I'm also sure there are
some who are in the same boat that I am in that we're just beginning to learn
what the problems are. You can't solve a problem until you know what it is.
JUSTICE BERGER: Well, this is slightly off the subject, but one of
the things that I've been hearing so far today, including during this
discussion, is what hit home for me, which is that our judicial system isn't
keeping up adequately. The concern for predictability, the concern that the
way things get solved in Delaware or the United States is through litigation
and that's an expensive, time-consuming process that a business naturally
would like to avoid.
And I also heard and certainly commend the advances that are going
on in terms of electronic filing and internet access and teleconferencing and
that sort of thing. But I don't think that those kinds of solutions really
address the problem. I think that we ought to be willing to take on the sacred
cow of the court system and perhaps rethink the way some of these matters
are resolved in litigation.
For example, and I'm not meaning to advocate any particular position,
but just to throw open the idea that just because we have a set of rules and
an expectation about how a case will be litigated, it doesn't mean that that
has to continue to be the way it's always done. It seems to me that there
might be room for advisory opinions, for example, to help deal with some of
the questions of uncertainty and, perhaps, address specific needs in a timely
fashion and allow businesses to go about their business without the fear of
litigation.
MR. SPARKS: Consider how our system has evolved. Most of the
judge-made law comes up in the context of breach of fiduciary duty claims.
And we also have a law that basically says corporations can't breach
fiduciary duties, only directors can breach fiduciary duties, which makes
directors necessary parties to these cases that we all know and love so well
that have nothing really to do with monetary damages. Unocal,"

"493 A.2d 946 (Del. 1985).
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Paramount,"QVC, 3 Moran v. Household,4 these are all cases where I don't
suspect at any point in time anybody ever thought that any of the directors
involved in those cases were really ever going to have to pay any money.
Indeed, most of them came up in an injunctive context where either the
transaction was going to get enjoined, in which case nobody was going to be
liable, or it wasn't going to get enjoined, in which case, as a practical matter,
the case would be over.
Really what you're seeking in such cases is a declaratory judgment as
to what the legal rule is that governs the transaction in question. But from
a foreign perspective what you've done is sued directors for billions of
dollars in money damages. You could look at that from outside this country
and say thats sort of a strange thing. Why isn't there some mechanism where
the relief sought is primarily injunctive where you wouldn't have to name the
directors in order to get the answer?
Ifs not hard to understand why someone unfamiliar with our system
could look at it and say, gee, thats a strange way to proceed. Why not just
go to some takeover regulatory authority for an answer. Then nobody would
have to put in a public complaint the paragraphs that say the directors were
dishonest, breached the duty of care, breached the duty of loyalty, and are
bad people in order to get the answer to a question such as whether a tender
offer for eighty percent stock and twenty percent cash does or does not
trigger Revlon" duties. Our system does create an atmosphere that isn't
necessarily one that is desirable in a business state.
MR. JACKSON: I think ifs interesting that we could be having this
debate whether we're in Delaware. We could be in Rome. We could be in
Paris. We could be anywhere. We could be in Australia. And I think what
the thrust of the debate at the end of the day is that the corporate
development to take place is occasionally every sort ofjurisdiction just to
examine its own self and the perceptions about itself as to whether it's a
friendly or not a friendly place in which to do business. I'm not saying
Delaware is not a friendly place to do business at all. I mean, at the end of
the day when we're looking to establish over here, it was Joe's very firm
advice the only place you can be in the states is in Delaware. So that's the
greatest tribute out.
Ifs interesting, though, to debate some of these things. Certainly, this
threat of litigation, I don't like -- I'm not trying to blow this up beyond all
recognition, but there is a perception, certainly.

"Paramount Communications, Inc. v. Time Inc., 571 A.2d 1140 (Del. 1989).
"Paramount Communications, Inc. v. QVC Network Inc., 637 A.2d 34 (Del. 1993).
"Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985).
S506 A.2d 173 (Del. 1986).
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And I've learned today from the discussions that have been taking
place in this room, that one needs to put this into perspective. I welcome the
comments from Gil that this is sort of an educative process; that really the
way in which corporate law practice is taken forward is by, in the first
instance, by a better understanding between the jurisdictions as to what the
art of the process may be.
Because I don't think you're going to get this overarching law
suddenly coming into place which is going to cure all ills. And, therefore,
I think it's going to be for the practitioners in each of the countries perhaps
to work with each other for the benefit of their corporate clients to try and
facilitate these transactions.
MR. FRUMKIN: The other point I would make is having a lot of
non-U.S. clients, their concerns about litigation in the United States are not
primarily related to concerns about ultimate liability in the United States.
The process that they have to go through in connection with litigation is
quite intimidating and, frankly, offensive to people from outside the United
States. The idea that just because somebody filed an utterly meritless
lawsuit, they've got to appear and be deposed for halfa day and have people
ask them questions about their conduct, force them to justify things, try to
trick them into saying things is utterly alien to the kind of people who serve
as directors of major corporations outside of the United States.
And so as you think about this problem, it's a two-part problem of
which I actually think the process is the bigger part than the fear of personal
liability. Because I don't think any-- I mean, it never happens. And you can
tell them it never happens, but they say but you're going to make me come
to New York and be deposed. Right? And I say well, maybe.
MR. JACKSON: Certainly, I don't know. One of the nice things
about being in-house counsel is that it's always much more fun to go and
play by someone else's rules than play by your own. I mean, I've learned far
more about the law by coming over here, by going to work in Europe and
work in Australia and places like that. So it's always fun to play by other
people's rules. But ifs always interesting to reflect on your own rules and
see how they interreact because you tend to learn by that process.
I think what we're talking about here today is about learning, taking
things forward so that we can adapt to the change thats going to come about.
MR. FRUMKIN: We've got a few minutes and I'd like to ask if there
are any questions or comments from people in attendance because there's a
lot of wisdom in this room.
MR. PRICKETT: Well, I'll volunteer a comment. I'm William
Prickett. I'm a retired Delaware trial lawyer on the plaintiffs side. Let me
say at the outset there have been some comments about strike suits that were
made by an earlier panelist. And thats something we don't see in Delaware.
And he said, oh, I wasn't talking about Delaware because it doesn't happen
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here because the system doesn't - has not allowed it to work. And if I file
a suit without merit, anyone, any defense lawyer is going to take me to court
and ifs going to be dismissed and I don't make any money on that at all. It
just doesn't exist that you file a suit simply because you hope to get a board
off in Delaware. Now, it may happen elsewhere, but ifs not something that
happens here.
But the lesson that I learned today is -- well, first of all, I think the
Court has done away with the derivative way of curing problems in the
Delaware corporate law. I think we've seen the last of the derivative suit
unless the Court is willing to make it a more viable remedy.
It was an important feature of the Delaware law because that and the
class action was the vehicle by which many of the significant decisions that
are discussed today came to the Court and without either the derivative
action or the class action, the cases that are the way the Delaware law has
developed would not have happened.
But I think the significant thing we learned here and the challenge for
Delaware is that we must find a way to present the Court with a
non-pejorative way of solving corporate problems. One, the perception is
that class and derivative action is time-consuming, expensive and degrading
to corporate directors.
And secondly, as we move into the twenty-first century, the market
that we're going to want to move into, and that is the globalization, is going
to be put off by the perception, at least,of litigation in the United States,
even in Delaware. And, therefore, the thing that Delaware lawyers should
learn is is there a way to develop into an advisory opinion or a declaratory
opinion where a corporation can ask the question of the court and get the
answer?
Now, you can't do it under the present system. You must find a
so-called class action plaintiff or a derivative plaintiff and then you go
through the mythical idea that he's offended and he brings a class action. So
what we're challenged with in the Delaware law is to find new solutions for
new problems if we are going to remain or focus on where these problems
to the bigger corporations are going to be solved.
And so I suggest that what we gather from this is not any answers,
because I don't think we've gotten any answers, but rather a challenge to us
to mold our law to meet the challenge in the coming century.
MR. SPARKS: Bill, your comments bring back a situation that
happened about twenty years ago, and I will just toss it out as a type of
innovation that worked in a particular situation back then and the types of
things that may be available to our courts now. And its directly in line with
this whole dual incorporation problem. I may have mentioned it in my
earlier remarks in passing.
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There was a case called Arden-Mayfair v. Louart Corp.6 ArdenMayfair was a Delaware corporation that did not provide for cumulative
voting in its charter and had an insurgent, Louart, that wanted to have
cumulative voting. The company qualified for requirements of the
California pseudo-corporation law, which mandated cumulative voting. 7
There was an action in California in which the insurgent sought a declaratory
judgment that cumulative voting was required." An action was brought by
Arden-Mayfair in Delaware to ask then Chancellor Brown to declare that
Delaware law governed such that there was no cumulative voting.'9
The party that was causing the trouble, the plaintiff in the California
action, refused to appear in Delaware.2" Louart was not a Delaware
corporation. So Chancellor Brown was faced with the question of how to
proceed to adjudicate this very real controversy which directly challenged
the internal affairs doctrine, which is the core of why our law governs how
Delaware corporations are run, notwithstanding the absence of an adverse
party before the court.
Chancellor Brown appointed an amicusto argue the side of the absent
raider, who had refused to come into Delaware. 2' And that case was fully
litigated. It was resolved. It was resolved in favor of Delaware law in
Delaware.' The lower court in California resolved it in favor of California
law. But an intermediate court in California respected Delaware law and,
therefore, the case never made it to the U.S. Supreme Court where I figured
it was headed if we had kept down the original track.
Arden-Mayfair is an example of one ofthe many vexing problems you
have in trying to administer a national corporate law in a traditional litigation
system. You occasionally come up with a circumstance where there's
nobody to sue, yet the question needs to be answered.
As Arden-Mayfair suggests, there can be solutions to such problems.
However, it does require a re-examination of some of our adversity toward
advisory opinions in the corporate law area.
MR. FRUMKIN: Any other questions or observations? Okay.
Thank you very much.
(The seminar was concluded at 5:04 p.m.)
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