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THE PRIDE AND THE HOPE OF DELAWARE CORPORATE LAW
KEYNOTE ADDRESS BY THE HONORABLE WILLIAM T. ALLEN
Professor of Law and Business, New York University

PROFESSOR HAMERMESH: I'm here for the limited purpose of
introducing the person here to introduce our keynote speaker. We're
privileged to have Lieutenant Governor Ruth Minner with us at this seminar
to welcome you and to welcome our keynote speaker. And without further
ado, I'll turn the podium over to Lieutenant Governor Minner. Thank you
for being here.
LIEUTENANT GOVERNOR MINNER: Thank you very much and
good afternoon, everyone.
What a wonderful, wonderful day. You know, as I was driving here,
I could not help but think I was at Cauffiel House where we were doing a
dedication of celebration for the coastal zone regulations. If you remember,
that bill was passed in 1971 and it took us lo these many years to get the
regulations in place. And my thoughts ran like this: If the Court of
Chancery took as long as the administration and the people who have
worked on that piece of legislation, this state would not be known as the
place, not just in this country, but in many foreign countries as well, to do
your incorporation. We thank all of you who are involved in that because
it's what makes this state the special place that it is.
I chose today to introduce our guest speaker a little more casually than
I might because many of you know him. You know what he's done with his
life. You know his education and his professional positions. But when I
think of Chancellor Allen, I think of him a little differently. I've had the
opportunity to work closely with him on some ofthe most complicated cases
that came before the Delaware Board of Pardons. It's difficult, tedious work,
but he made it so much easier for me when I started because some of us who
serve as a constitutional requirement and do not have the availability of the
background in the law that Chancellor Allen brought to us.
He's done many, many wonderful things for the state of Delaware. He
was one of the few who, instead of being just there, was there to help. He
helped every member of our Board of Pardons, but more importantly, he
tried to help some of the people who came before us who had serious
problems and needed some good advice. Its normally the president's job to
announce decisions, but on some of the more complicated ones, he was
always willing to step in, bail me out and announce that decision for me.
And when he did, he had a message to deliver to that individual, not just "get
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hold of your life," but "get hold of your family's life and make a difference."
I sincerely appreciate what he did.
If Wilmington is the place to be somebody, then in large part, because
of William Allen, Delaware. is the place to incorporate. It's because he felt
that sincere dedication to this state and to our corporate laws. He's proudly
served, diligently served, willingly served and excelled as he served the
Court of Chancery of this state.
From 1985 until 1997, he gave of himself to make sure that our state
thrived. But he never rested on his laurels. Now he has accepted the
challenge of becoming the director of the Center for Law and Business at
New York University. As expected, his leadership is turning that unique
group into a much better NYU, and it will be world class because of him.
Bill, on behalf of not only the legal community but all of the residents
of the state of Delaware, let me say it's indeed my pleasure to introduce a
scholar, a teacher, a Chancellor, a gentleman and a very dear friend,
Chancellor Allen.
CHANCELLOR ALLEN: Centennials are rare events. Many of our
institutions and virtually all of us personally fail to satisfy the survival
condition. But the Delaware General Corporation Law has survived and
even though it is kept evergreen by careful annual amendment, it continues
to reflect its original commitment to private ordering, flexibility,
predictability and fairness. Undoubtedly this statute has been a remarkable
success. It is certainly the nation's and indeed the world's leading
organization law for large scale business enterprise. And, the Delaware
General Corporation Law has never been more significant to the world of
business or to the State of Delaware than it is today or more useful.
Still a centennial party for a statute is a bit of a curiosity. The
centennial of the Sherman Act - that statute which is as much like a
constitution as a rule - passed without so far as I am aware glasses being
raised or old lawyers growing sentimental. So why does the Delaware bar
and Widener Law School sponsor this stimulating yet somehow
celebratatory conference to mark this statutory birthday? Is it because the
Delaware corporation law has for a century now made the professional lives
of Delaware lawyers quite comfortable and lifted some part of the burden of
government from Delaware taxpayers? One would I suppose be accused of
naYvet6 or worse were one to deny that the practical effect of this statute
constituted any part of the motive for this conference and, more importantly,
for the continuous attention paid to the statute.
But this sort of calculus is not the entirety of the explanation for this
event. Important too is the sense of professional pride and dedication that
has accrued as generations of Delaware lawyers took their turn at designing,
redesigning and interpreting provisions of this work. This statute and its
administration is truly the work ofa relatively small community of Delaware
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lawyers and public citizens who have operated cooperatively for a century.
That community includes its processes of training young lawyers in the
practices of interpretation of the community, it includes formal associations,
such as the Bar Association's corporation law committee and informal ones.
It has its heroes and in the choice of those heroes it projects the values that
animates its members deeper search for satisfaction.
Because I, in my turn, have carried a banner in this march through
time, I am honored to speak at this centennial. I would like to do two things
this afternoon, briefly. First, I want to address in a suggestive way, the
question why is the Delaware corporation law successful. I suggest, not
originally that the quality of the courts plays a critical part in this, but I go
a little further to say that the legal culture of the state plays an important role
in the continuation of this success. Second, I want briefly to focus upon the
role of the judicial opinion in corporation law and make some predications
about the evolution of the style ofjudicial opinion writing in this area.
I.
I want to suggest a sociological aspect of the success of Delaware as
a forum for incorporation. I don't suggest this as an alternative explanation
to those useful explanations posited by Professor Romano, for example, but
a supplemental one. It is I think a bit of the truth that doesn't get very much
noticed.
The most remarkable feature of U.S. corporation law generally, and
Delaware particularly, is the great importance that it gives to the fiduciary
duty concept and the resulting power of courts to apply ex post evaluations
of many important types oftransactions. For foreign lawyers who encounter
this open textured system (and for many U.S. corporate lawyers who must
plan transactions not certain whether they are in or outside of the ambit of
"Revlon' duties") the breadth of ambiguity is breathtaking. How can it work
well? Where are the clear rules that we all know facilitate business
planning?
The fact that the Delaware system dominates others does not of course
mean it is optimal. But I am willing to assume that it supplies a pretty
efficient system of legal organization. If it does I suppose that it must have
developed forms of subtle constraint and disseminated knowledge of them.
I suppose that the small size of the Delaware community has facilitated the
development of a local professional culture that does so. In Delaware, the

'Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173,179,185 (Del. 1986)
(holding that the Revlon board breached its fiducairy duty of care, which along with the fiduciary
duty of loyalty forms the basis of Delaware law on corporate takeovers).
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evolution of a local professional culture has created the tools, the attitudes
and the very rich information that permit the moderate productive
management ofa system with great formal ambiguity. The Delaware system
requires sophisticated and diligentjudges. It requires expert lawyers who are
continuously exposed to problems of fiduciary duty. This continuous
exposure and generational teaching permits members of the Delaware bar to
develop a textured situation sense respecting the problems of fiduciary duty
in corporation law. It is much more feasible for a professional culture of this
sort - one that gives appropriate incentives to citizens to seek judicial
careers and that supplies opportunities for lawyers to develop an artist's
sensitivity to complexity in corporate law - to develop in a small
professional community. That is especially true of one that already enjoys
a steady flow of corporate problems, such as the Delaware bench and bar.
For example, this system is heavily dependent upon its being able to
attract lawyers of recognized talent, diligence and energy towards ajudicial
career. This can better be done in a smaller community in which deep
knowledge about character and about talent is easily available and in which
prestige or honor can be more easily constructed and used as a reward
system.
Moreover, informal processes of interaction that are possible in small
communities between judges and between lawyers are more possible and are
enriching both to the judges and the lawyers. You have better information
on both sides than you can have in New York, for example. And in small
professional communities such as the Delaware bench and bar, pride in the
tradition of excellence and the importance that Delaware law has played
nationally act as an important non-economic incentive for judges who serve
under the light of national publicity to work hard and do their best. Part of
the secret of Delaware law is you have judges who are very, very diligent.
Like every proud tradition, the Delaware legal profession which is
shaped and applied to corporation law has its heroes who are important to
those admitted to the society. First among them, in my opinion, were two
men of gargantuan talent, outstanding character and impeccable judicial
temperament. I refer first to our recently departed icon Collins J. Seitz, who
was Chancellor and Chief Judge of the Third Circuit Court of Appeals, was
the greatest citizen of his age.
The second man I have in mind is the great Josiah Wolcott who
served as Chancellor when there was only one judge on the Court of
Chancery, 1919 to 1937, and who was unquestionably the person who more
than any other created the national prominence of the Delaware corporation
law.
Judge Seitz and Chancellor Wolcott were the greatest but not the only
great Delaware business judges of this century. The work of all these judges
was made manageable by the work of the continuous stream of magnificent
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practitioners who illuminated each generation. Judge Hugh M. Morris,
Robert H. Richards, Christopher Ward, Josiah Marvel represent the giants
of the early part of the twentieth century. The next generation included
brilliant corporation law experts such as S. Samuel Arsht,Henry Canby, and
Hugh Corroon. They rewrote the corporation code in 1967 assisted by
leaders of yet another younger generation, Judge Walter K. Stapleton, Chief
Justice E. Norman Veasey, Charles F. Richards, III, and Charles Crompton,
who then, in their turn, have taken their places as leaders of our current
Delaware bench and bar.
And so goes onward the process of a proud professional culture in a
community so small that professional and social reputations are fused. This
is a place where tradition continues and its reputation for ability, integrity,
industry and public spiritedness are known and matter.
II.
Let me now turn to my other topic. The future evolution ofjudicial
opinion writing. I particularly wish to sway something about the role of the
judicial opinion in a democracy.
I want to enter this subject by talking about style in opinion writing.
Not style in a superficial sense that might have to do with clearer sentences,
shorter paragraphs or more graceful prose, although all of these are desirable
characteristics ofjudicial opinions. Rather I want to talk about style in the
sense of the "voice" ofjudicial opinions. By voice I mean the tone, tenor
and candor of the constructive personality that speaks to us in judicial
opinions. I believe that the voice of the judicial opinion is extraordinarily
important for a lot of reasons. Most importantly, the voice of the judicial
opinion is a vital component of the maintenance of the legitimacy of the
judicial branch - and thus our vision of the rule of law. In our democracy,
courts operate on an enormous store of good will, trust, and respect.
Certainly elements of the polity disagree from time to time about the proper
scope of judicial action, but generally the number of such complaints is
impressively small. The store of goodwill or trust that courts enjoy is
enormous. But it is not infinite. It must be preserved and enhanced by
judgments that are seen as legitimate and are seen as demanding of respect.
It is obviously the case that ajudgment that demands respect is not
necessarily one that satisfies one's personal policy preferences. Legitimacy
in judicial judgments is valuable precisely because with it the legal system
can purchase the acceptance of those who disagree with the wisdom of an
outcome. What characteristics of ajudicial process and ajudicial opinion
signal its integrity, competency and legitimacy? We could I am sure agree
on most of these. They are not controversial: Disinterested, competent
judge. An opportunity to be heard and present and cross witnesses and
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perhaps most importantly ajudgment reached according to law. Beyond
these fundamentals I suggest is another factor: candor.
Opinion writing is of course especially important in corporation law.
The statutes prescribe so little; all of the interesting problems are fiduciary
in character. It is, of course, the nature of fiduciary analysis to be richly
textured and to frame questions of duty in moralistic terms of fairness and
loyalty. It is the antipathy of a rule-bound approach to legal control. And
there are good economic reasons why such an approach can contribute value
in the context of the relational circumstances of investors in public
corporations.
But just as an overly rigid formulation of strict rules would probably
increase costs of operating the system of business organization, so an overly
ad hoc approach of fiduciary duty would be and is costly. It increases
transaction costs or discourages transactions by increasing risks associated
with unclarity. It is, I think, no disrespect to the extraordinary work of the
Delaware Supreme Court, to suggest that over the last fifteen years the style
of opinion writing that has dominated Delaware corporation law has far too
often not helped conscientious corporate lawyers who sought understanding
that they could apply in their work.
One can be, and I am, sympathetic to the difficult political situation
to which the Delaware courts stepped when they approved board-created
poison pills. The question of policy towards hostile takeovers was open in
1985. Powerful social forces were opposed on that issue. Washington was
unable to establish a national policy. Approval of board adoption of poison
pills, meant that as a default, national policy would be made by the Delaware
courts on a case-by-case basis. In these circumstances, it is, I think, easy to
sympathize with any tendency that these cases may have had to be
excessively particular and atheoretical. But the style in which the opinions
were presented to the world often foreclosed sympathy of the thoughtful
reader. Or so that was my reaction.
Consider the first revolutionary case of 1985, Smith v. Van Gorkom.2
It was, I think, fair.to say a shocking opinion to corporate law specialists and
to businessmen and women alike. No prior case had held that disinterested
independent director of a non-banking company personally liable on a
negligence theory where the director had attended meetings and exercised
judgment.3 To find the announced liability of standard of gross negligence
to have been violated in an arms-length merger where the directors regularly
attended meetings, well knew the company and approved the merger

2488 A.2d 858, 864 (Del. 1985) (holding that a board of directors that did not disclose all
material facts to shareholders was not dealing candidly.with those shareholders).
IMd.
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approximately at a very large premium was positively disorienting to the
bar Yet, the opinion itself gave no real indication of its own radical nature.
Nor did it candidly give reasons for its startling result. Its tone was if the
Court had just come upon a truly nefarious scheme and applied standard
legal techniques to reach a principled decision. Only Justice McNeilly's
dissent candidly highlights the true nature of the opinion.5
To my mind, Smith v. Van Gorkom6 fails the first and most important
professional test of the judicial role in our democracy. It lacks a candid
account of the justifications of its noveljudgment. I'm not here criticizing
the judgment, but the way in which it was presented and justified.
And yet - and this is an ambiguity that I really like - while on a
professional level, I'd be inclined to endorse Dean Fischel's assessment of
Van Gorkom7 as the worst case in corporate law history, I have to say that I
think it was an important political and social success. One of the great
improvements in corporate law and governance over the last twenty years is
the extent to which boards of directors are no longer passive and controlled
as they were. Van Gorkom8 exploded on the world of corporate directors.
People most definitely took notice of its stern message. From an ex-ante
perspective, it almost certainly has had a positive effect on corporate
governance.
In this light, Van Gorkom,9 which, from a professional view, I think,
is one of the worst cases in corporation law history, can be seen as one of the
greatest opinions of modem corporation law. Thus, we're reminded that life
is not always so simple and that in the end, we're condemned to be
philosophers.
Revlon"0 was at least as puzzling as Van Gorkom" from an exposition
perspective. It attempted no theory to explain whence came "Revlon"duties,
what they required or when they arose. IfRevlon"2 or one of the early cases
would have thought hard about these questions, we might have escaped
what, in retrospect, turned into essentially an eight or nine year arc of
uncertainty as the law of mergers and acquisitions rocketed into confusion

4Id.

5d. at 895.
6488 A.2d 858 (Del. 1985).
7Id.

"Id.at 864.
9

1d.
"°Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).
"Van Gorkom, 488 A.2d at 858.
12Revlon, 506 A.2d at 173.
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3 and QVC14 and Unitrin15 at places
simply to return to earth in Paramount'
only modestly different, in my opinion, from where it started out.
Now, how do these critical comments about opinion writing style
relate to the future of Delaware corporation law and to the opinions on which
it will be written in the coming century? Ifs simple. I believe that while it
is not inevitable, it is highly likely that we will see a new, a more natural,
more candid and more deliberative style of opinion writing emerge in the
new century.
In those many cases in which prior precedent leave room for
judgment, judicial opinions will be more likely to candidly admit that fact
and to engage in a deliberative process of choice that will be defended not
as the decision required by law but as the best decision in light of the law.
The change will be important.
In our democracy, it's vital that citizens be exposed to the real reasons
underlying judicial policy choices. This is vital because it aids
understanding and because it adds legitimacy and dignity to
self-government. Ifs a mistake for courts to write as if they don't exercise
judgment in hard cases, or that judgment is controlled by some cited case
when discretionary judgment remains open, in fact. Ultimately, the courts
and the judges that engage in such presentation of their results will be seen
as weak.
In a democracy, it is ultimately not precedent, but the quality of
judicial reasoning, the integrity of the judicial process, and the candor and
modesty of the judicial voice that justifies the public respect for judicial
decisions.
A word about theory, because candor alone is not sufficient. Courts
must be seen as possessing wisdom, a quality greater than knowledge but
one that must incorporate competence. In corporation law, the first and most
important source for theory that helps us understand and explain to others
the choices that are embedded in the law is academic corporate finance.
Corporation law as a functional enterprise is a superstructure built upon
corporate finance. If courts understand corporation law as an autonomous
discipline in which all they need to achieve full understanding is a
knowledge of prior cases and the words of the statute or document, they will
almost certainly fail. They will not allow the law to contribute all that it
might. Lawyers and judges require a deep understanding of the function of

"Paramount Communications Inc. v. QVC Network Inc., 637 A.2d 34, 36 (Del. 1993)
(holding that the Paramount board of directors breached its fiduciary duties when it favored a less
valuable transaction rather than QVCs offer which had a higher value).
4
1

Id.

"tUnitrin, Inc. v. American Gen. Corp., 651 A.2d 1361, 1373 (Del. 1995) (explaining that
enhanced judicial scrutiny is applied before the business judgment rule in a corporate takeover).
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doctrines of corporation law. In those many cases where choice is
inescapable, great courts will expose the process of choice and justify the
choice made to the citizens to whom they are responsible. The judicial
opinion is an opportunity to disclose to the parties and to the public honest
work of the court in struggling to find justice. And I suppose in the twentyfirst century that we'll see more of that.
I must close. My remarks are for future writers of corporation law
opinions in this greatjurisdiction. I encourage you to expose the real process
of your deliberation in your opinion and allow the public to see the honest
grappling with difficult issues and the honest resolution, imperfect although
each of the steps are apt to be. Judges ought not to act as if they are
delivering messages from some ethereal place in the sky to which they alone
are admitted, where history always determines the present moment. While
I have been critical of an artificial, if common, style of judicial opinion
writing, I am not at all critical of the great traditions of the Delaware
judiciary. The men and women who serve on the judiciary are as dedicated
as any group of people could possibly be to their task and highly skilled.
They deserve and have the honor and respect of their fellow citizens.
PROFESSOR HAMERMESH: Thank you, Chancellor. That was
thought-provoking and I'm sure we'll hear more about it as we go on.
Let me take the opportunity to invite our next panel up here and take
it from there.

