THE DELAWARE BANKING REVOLUTION: ARE
EXPANDED POWERS NEXT?
By DAVID S. S WAYZE * & DAVID B. Rpso "
I.

INTRODUCTION

There is a major revolution underway in the financial services
marketplace. Investment banks are augmenting their voracious needs
for capital by offering a full menu of deposit instruments. Retail giants
such as General Motors, General Electric, and J.C. Penney are in
the consumer loan business.' Insurance companies issue credit cards
and own savings and loans. Sears, Roebuck & Company, with its
own bank, its own investment house, and its own insurance company,
is doing it all. 2 To date, the nation's commercial banks-veighted
down by antediluvian restrictions placed upon their geographic expansion and corporate powers by both federal and state laws and
regulations-have watched the financial services revolution occur largely
at their expense. There have been victories to be sure: witness the
rapid crumbling of state barriers to interstate bank expansion now
underway,3 and recent decisions by the Federal Reserve Board permitting Bankers Trust Company, Chase Manhattan, and others to
underwrite and deal in third party commercial paper through subsidiaries which are not "principally engaged" in such activities. 4 But
* Partner in the Wilmington, Delaware law firm of Duane, Morris & Hec kaer.
LL.B., 1969, University of Pennsylvania; and A.B., 1966, Princeton University.
•* Partner in the Wilmington, Delaware law firm of Duane, Morris & Heckscher.
J.D., 1974, University of Virginia; and B.A., 1971, Lafayette College. The authors
wish to acknowledge the assistance of Jane T. Monahan, Esquire, an as-ociate at
the firm of Duane, Morris & Heckscher.
1. See generally McGoldrick, The Cannakers that Would be Banrs, Inst. Investor,
Feb. 1986, at 175; J.C. Penney National is in Town, but it Isn't Rushing Things in
Hanington, Delaware: Despite a New Name and New Products, Other Changes at the Bank.

are Few, Am. Banker, Aug. 8, 1984, at 16, col. 1 [hereinafterJ.C. Penry].

2. See, e.g., North, Sears Resists Conncticut's Legal Effort to Pttrent FinanialSerrires

Stranglehold:-We Hare Nothing to Fear but Sears Itslf, New England Bus., Oct. 20, 1986,
at 40; Byrne, New Life at Sears: The Company is Flesing its Mfuscles on
BARRoN's, Jan. 27, 1986, at 8.
3. See infra notes 71-101 and accompanying text.

reral Fronts,

4. Bankers Trust N.Y. Corp., [1985-1987 Transfer Binder] Fed. Banking L.
Rep. (CCH)
1 86,770, at 92,140 (Jan. 9, 1987); Chase Manhattan Corp., Fed. Banking

L. Rep. (CCH)

86,912, at 92,423 (Mar. 18, 1987). In both instances, the commercial paper subsidiary must limit its gross revenues attributable to the commercial paper
placement activities to 5% of the subsidiary's total gross revenues.
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such victories are too few and too limited, and the progress too glacial.
Having found little sympathy at the federal level, the commercial
banking community has rediscovered the authority of the states under
our historic, dual banking system. With the passage of the Financial
Center Development Act of 1981 (FCDA),5 the State of Delaware
placed itself at the forefront of the movement to exercise that authority,
at least with respect to geographic expansion. 6 As the revolution has
turned to product expansion, however, Delaware has not shown quite
the same resolve. This article will first examine the United States dual
banking system, and Delaware's participation in it. It will then explore
the rationale and the historic precedent for promptly granting to all
Delaware-chartered, commercial banks the authority to exercise the
fullest range of financial services powers to complement the recently
granted authority to underwrite and sell corporate securities,7 including
the underwriting, sale and brokering of insurance, the making of
equity investments in real estate, and the brokerage of real estate.
II.

DUAL BANKING SYSTEM-INTRODUCTION

In the United States, banks may be chartered under either federal
law8 or the laws of each of the fifty states. 9 States first began incorporating individual banks in 1794, while America's first bank, the
congressionally chartered Bank of North America, was re-incorporated
by the Pennsylvania Assembly on April 1, 1782.10 At the national
level, the chartering of banks by Congress was slowed by the agrarian
political forces which challenged the constitutional authority of the
United States government to engage in banking," but state legislatures
granted bank charters with impunity, having discovered that banking
was an incentive to local commerce and industry. 2 The National Bank
Act of 1863's firmly established both the power of the national gov-

5. 63 DEL. Laws ch. 2 (1981) (codified at DEL. CODE ANN. tit. 5, §§ 8011105 (1985); DEL. CODE ANN. tit. 6, §§ 4301-4343 (1985); and DEL. CODE ANN. tit.
30, §§ 2101-2123 (1985)).
6. See infra text accompanying notes 79-101.
7. The Bank Securities Powers Act of 1987, 66 Del. Laws ch. 27 (1987).
8. See generally 1 W. SCHLICTING, T. RICE & J. COOPER, BANKING LAw § 3.06

(1987).
9. Id. at § 3.03.
10. See E. SYMONS, JR. &J. WHITE, BANKING LAw TEACHING MATERIALS 6-7

ed. 1984).
11. Id. at 7.
12. Id. at 21-23.
13. Id. at 23-24.

(2d
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ernment to charter banks and the dual banking system.' 4 The National

Bank Act did not displace state banks; rather it codified the federal
bank chartering process in parallel with the chartering process of the
various states.' 5 From 1863 until the passage of the Federal Reserve
Act in 1913,16 state-chartered and federally-chartered banks were su7
pervised and regulated independently.'
The separate and independent courses of the federal and state
bank charter processes would not last. Federal supervision and regulation of state banking began creeping in with the passage of the

Federal Reserve Act in 1913.'1 Under this Act, the Federal Reserve
Board gained supervisory authority over state banks that chose to join
the Federal Reserve System.' 9 Federal regulation of state-chartered
banks participating in the Federal Reserve System (state-chartered
member banks) did not, however, extend to prohibiting engagement

or participation by banks in the securities or insurance business23o
As a result of abuses which led to the collapse of many banks
during the Great Depression of the 1930s, the banking and securities
regulatory structure changed dramatically. 2' Congress reacted to the
1929 stock market crash, 22 by enacting the Banking Act of 1933.3

14. Id. at 24.
15. Id.
16. Act of Dec. 23, 1913, 38 Stat. 251, codified at 12 U.S.C. §§ 1, 35, 59,

63, 64, 82, 90, 101a, 104, 221, 222-226, 241-247a, 248(a-1), 248(m), 248(o), 261264, 281-290, 301-308, 321-328, 341-360, 371-372, 374-376, 391-393, 411-416, 418422, 441-448, 461, 462, 462a-1, 462b, 463-467, 481-486, 501a-503, 521, 522, 531,
593-595, 601-605, 611-632 (1982), and 31 U.S.C. § 409 (1982).
17. See SYMONS & WHITE, supra note 10, at 24-25.
18. 12 U.S.C. § 226.
19. 12 U.S.C. §§ 321-328 (1986).
20. See SYMONS & WHITE, supra note 10, at 31-32.
21. See Clark & Saunders, Judidl Interpretation of Glass-Steagal" The Need for
Legislative Action, 97 BANKING L.J. 721, 721-23 (1980). See also Note, The Demise of
Rule 3b-9, 13 DEL. J. CoRp. L. 77 (1988).
22. Congress was concerned that banks had placed customers' funds at unacceptable risk by effecting transactions in questionably sound securities. &e Norton,
Up Against "The Wall'q Glass-Steagall and the Dilemma of a Deregulated ("Reregukled")
Banking Environment, 42 Bus. LAW. 327, 329 (1987); Perkins, The Dirorceof Commercial
and Investment Banking: A History, 88 BANKING L.J. 483 (1971); Willis, The Banking
Act of 1933 in Operation, 35 COLUM. L. REV. 697 (1935). By the time the Banking
Act was passed, nearly 9000 United States banks had collapsed. Such bank failures
were the result of the monumentous stock market losses which banks occasioned due
to speculative investments. Clark & Saunders, supra note 21, at 723.
23. Pub. L. No. 73-66, ch. 89, 48 Stat. 162 (codified as amended in scattered
sections of titles 12, 15, and 39 of the United States Code).
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Although the popular name for the Banking Act of 1933 is the GlassSteagall Act, that term is generally used to refer to sections 16, 20,
21, and 32,24 which limit banks' involvement in securities by requiring

24. Section 16 of the Glass-Steagall Act, 12 U.S.C. § 24(7) (1982), provides
in pertinent part:
The business of dealing in securities and stock by the association shall be
limited to purchasing and selling such securities and stock without recourse,
solely upon the order, and for the account of, customers, and in no case
for its own account, and the association shall not underwrite any issue of
securities or stock: Provided, That the association may purchase for its own
account investment securities under such limitations and restrictions as the
Comptroller of the Currency may by regulation prescribe.
Section 20 of the Glass-Steagall Act, 12 U.S.C. § 377 (1982), provides in pertinent
part:
After one year from June 16, 1933, no member bank shall be affiliated in
any manner . . . with any corporation, association, business trust, or other
similar organization engaged principally in the issue, flotation, underwriting,
public sale, or distribution at wholesale or retail or through syndicate participation of stocks, bonds, debentures, notes, or other securities ....
The term "affiliate" as used within the Act includes:
any corporation, business turst [sic], association, or other similar organization(1) Of which a member bank, directly or indirectly, owns or controls either
a majority of the voting shares or more than 50 per centum of the number
of shares voted for the election of its directors, trustees, or other persons
exercising similar functions at the preceding election, or controls in any
manner the election of a majority of its directors, trustees, or other persons
exercising similar functions; or
(2) Of which control is held, directly or indirectly, through stock ownership
or in any other manner, by the shareholders of a member bank who own
or control either a majority of the shares of such bank or more than 50
per centum of the number of shares voted for the election of directors of
such bank at the preceding election, or by trustees for the benefit of the
shareholders of any such bank; or
(3) Of which a majority of its directors, trustees, or other persons exercising
similar functions are directors of any one member bank.
12 U.S.C. § 221a(b) (1982).
Section 21 of the Glass-Steagall Act, 12 U.S.C. § 378 (1982), provides in pertinent
part:
(a) After the expiration of one year afterJune 16, 1933, it shall be unlawful(1) For any person, firm, corporation, association, business trust, or other
similar organization, engaged in the business of issuing, underwriting, selling
or distributing, at wholesale or retail, or through syndicate participation,
stocks, bonds, debentures, notes, or other securities, to engage at the same
time to any extent whatever in the business of receiving deposits subject to
check or to repayment upon presentation of a passbook, certificate of deposit,
or other evidence of debt, or upon request of the depositor: Provided, That
the provisions of this paragraph shall not prohibit national banks or State
banks or trust companies (whether or not members of the Federal Reserve
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the separation of commercial and investment banking activity.ss The
Act provides, inter alia, that securities firms cannot engage in nor be

affiliated with deposit taking 6 and that national and state-chartered
member banks cannot participate in or be affiliated with securities
firms27 that deal in and underwrite securities.e The Banking Act of
1933 constituted another encroachment by the federal government
upon state banking systems.? Even so, the focus of the Glass-Steagall
Act upon national banks and member banks of the Federal Reserve
System) or other financial institutions or private bankers from dealing in,
underwriting, purchasing, and selling investment securities, or issuing securities, to the extent permitted to national banking associations by the
provisions of section 24 of this tide ....
Section 32 of the Glass-Steagall Act, 12 U.S.C. § 78 (1982), provides:
No officer, director, or employee of any corporation or unincorporated
association, no partner or employee of any partnership, and no individual,
primarily engaged in the issue, flotation, underwriting, public sale, or distribution, at wholesale or retail, or through syndicate participation, of stocks,
bonds, or other similar securities, shall serve at the same time as an officer,
director, or employee of any member bank e'cept in limited classes of cazes
in which the Board of Governors of the Federal Reserve System may allow
such service by general regulations when in the judgment of the said Board
it would not unduly influence the investment policies of such member bank
or the advice it gives its customers regarding investments.
25. The Glass-Steagall Act was intended to divorce commercial banks from the
business of underwriting and dealing in securities. Se Baker, Watts & Co. v. Saxon,
261 F. Supp. 247 (D.D.C. 1966). See generally Norton, supra note 22.
26. Section 21, 12 U.S.C. § 378. See supra note 24 (text of statute).
27. Although national banks were strictly regulated under the National Bank
Act of 1863, they were empowered to negotiate and discount "evidence of debt,"
which was initially interpreted to mean that they were authorized to deal and invest
in stocks and bonds. 2 F. REDuCH, THE MOLDING OF A.iSERICAN Bm~umr 389 (2
ed. 1968). Their power was subsequently restricted to trading in only debt instruments,
both corporate and governmental. Id. at 393. Many national and state banks chose
to conduct this activity through separately chartered affiliates. Se supra note 24
(definitions of "affiliate"). For discussions on the affiliate system, see S. K&NNvY,
THE BANKING CIsIs OF 1933 (1973); W. PEACH, THE SEcu"m AFFriLAES oi
NATiONAL BANmcs (1941); 2 F. REDLICH, supra, at 393-94; Perkins, The Diroce of
Commercial and Investment Banking: A Histoy, 88 BANKING L.J. 483 (1971).
28. Section 20, 12 U.S.C. § 377. See supra note 24 (text of statute). See Investment
Co. Inst. v. Camp, 401 U.S. 617 (1971) (member bank's operation of an investment
fund violated §§ 16 and 21 of the Glass-Steagall Act).
29. As a comprehensive response to the early 1930's banking crisis, the GlassSteagall Act created the Federal Deposit Insurance Corporation (FDIC), authorized
branch banking by national banks, and subjected affiliates of member banks in the
Federal Reserve System to examination and regulation by federal banking authorities.
See Note, National Banks and the Brokerage Business: The Comptroler'sA'ew Resding of ti
Glass-SteagallAct, 69 VA. L. REv. 1303 (1983) (arguing that restricting bank's securities
activities is still a valid policy which the comptroller Should follow despite changes
in the nation's financial system).
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System evinced at least tacit Congressional recognition of the inviolability of the dual banking system. 0
The Glass-Steagall Act certainly succeeded in separating commercial banking from investment banking.3 1 However, only one of
the four Glass-Steagall sections, section 21,32 applies to state-chartered,
non-member banks. 3 That section makes it illegal for any organization
engaged in a securities business to engage at the same time in receiving
deposits.3 4 The three other sections apply only to banks that are
members of the Federal Reserve System, which include all national
banks and those state-chartered banks that have chosen to be mem-

bers. 35 Most significantly, the negative implication of section 21 is that
30. In Investment Co. Inst. v. Federal Deposit Ins. Corp., 606 F. Supp. 683,
(D.D.C. 1985), aff'd, 815 F.2d 1540 (D.C. Cir.), cert. denied, 108 S. Ct. 143 (1987),
the court held that § 21 of the Glass-Steagall Act, 12 U.S.C. § 378, does not bar
securities activities by affiliated subsidiaries of non-member banks. The court stated
that:
[I]egislative history squarely indicates that Congress intended to place controls
on the affiliations only of banks belonging to the Federal Reserve System
and did not intend to restrict affiliations of state non-member banks because
at the time of enactment . . . it doubted Congress could exercise federal
authority over state-chartered banks not within the Federal Reserve System.
Investment Co., 606 F. Supp. at 685-86.
31. "The origin of the legislation ...
conclusively demonstrates that it was
the unalterable and emphatic intention of Congress to divorce commercial banks from
the business of underwriting and dealing in securities. Congress has never deviated
from its position ever since the passage of the [Glass-Steagall] Act in 1933." Baker,
Watts & Co., 261 F. Supp. at 252. See Investment Co. Inst. v. Camp, 401 U.S. 617
(1971) (the Glass-Steagall Act's legislative history and the historical events prompting
its enactment indicated that the primary purpose was to separate commercial and
investment banking).
32. 12 U.S.C. § 378. See supra note 24 (text of statute).
33. Section 21 has the broadest coverage of the Glass-Steagall sections. It covers
any "person, firm, corporation, association, business trust, or similar organization"
and prohibits any of those organizations from engaging in both the securities business
and the banking business of deposit-taking. Section 21 covers securities firms, nonFederal Reserve System member state banks and thrifts, and credit unions but applies
only directly to the securities or deposit-taking organization and not to affiliates. See
Norton, supra note 22, at 333.
34. 12 U.S.C. § 378. See supra note 24 (text of statute).
35. Baker, Watts & Co., 261 F. Supp. at 250 (state member banks subject to
same limitations and conditions imposed upon national banks with respect to the underwriting of general obligation bonds of states and political subdivisions). See Norton,
supra note 22, at 328-34. Section 16 applies only to national banks and state Federal
Reserve System member banks. Section 20 applies to national banks and Federal
Reserve System member state banks as well as their corporate affiliates that are "principally engaged" in the securities business. Finally, § 32 applies to national banks
and Federal Reserve System member banks and would affect a covered bank's subsidiary or parent company that is "primarily engaged" in the securities business.
See supra note 24.
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a state-chartered non-member bank may affiliate with a full service
securities firm, absent a prohibition in the law of the state of its
charter.36 By not extending the barrier between commercial and investment banking to non-member banks, Congress paid clear and
historically appropriate deference to the distinct state and federal banking systems. 37 Fifty-four years later, with the enactment of the Competitive Equality Banking Act of 1987, Congress sent a chilling signal
a
that such deference might become an historic curiosity.
Under the laws of the various states, certain banks with "grandfather" rights,3 9 may engage in a range of insurance activities that
are not permitted to national banks,4° their subsidiaries, and nonbank subsidiaries generally. 41 As noted, however, Congressional efforts
36. See generally Investment Co. Inst. v. Federal Deposit Ins. Co., 606 F. Supp.
683 (D.D.C. 1985), aff'd, 815 F.2d 1540 (D.C. Cir.), cer. denied, 108 S. Ct. 143
(1987) (§ 21, 12 U.S.C. § 378, not intended to bar securities activities by subsidiaries
or affiliates of insured non-member state banks).
37. Cf. Investment Co. Inst. v. Federal Deposit Ins. Corp., 815 F.2d 1540
(D.C. Cir.), cert. denied, 108 S. Ct. 143 (1987). Congress' intent through the GlassSteagall Act was "to build an insurmountable barrier between member banks of the
Federal Reserve System and the securities industry," but Congress was not certain
in 1933 that it had the authority to maintain the same barrier for insured state nonmember banks. The language and structure of the Glass-Steagall Act does not bar
insured non-member banks from affiliating with securities firms: "Section 21 on its
face fails to prohibit [affiliate or subsidiary relationships with securities firms], and
any judicial inference of such a prohibition would be inconsistent with the overall
structure of the Act." Id. at 1548.
38. Pub. L. 100-86, 101 Stat. 552 (1987). Section 103(a) of the Act expressly
subjects state-chartered, non-member banks to the non-affiliation limitation of § 20
of the Glass-Steagall Act until March 1, 1988, and § 201 of the Act imposes a
moratorium until that date on federal regulatory approval of securities, insurance and
real estate powers. See infra text accompanying notes 42-50 (discussion of these incursions on the granting of various powers by the states to non-member banks).
39. Section 4(c)(8)(G) of the Bank Holding Company Act (BHCA), 12 U.S.C.
5 1843(c)(8)(G), permits bank holding companies that received board approval prior
to 1971 to continue general insurance operations without restriction on geographic
location. Northwest Corp., [1983-1984 Transfer Binder] Fed. Banking L. Rep. (CCH)
199,800, at 87,565 (Feb. 28, 1984).
40. National banks may not act as insurance agents unless the bank is located
and doing business in any place the population of which does not exceed five thousand
inhabitants. 12 U.S.C. § 92. See First Nat'l Bank v. Smith, 436 F. Supp. 824 (S.D.
Tex. 1977), affid in part and racated in part on other grounds, 610 F.2d 1258 (5th Cir.
1980); Saxon v. Georgia Ass'n of Indep. Ins. Agents, Inc., 399 F.2d 1010 (5th Cir.
1968) (national banks have no implied power under 12 U.S.C. § 24(7) to act as
agents).
41. Garn-St. Germain Depository Institutions Act of 1982, 12 U.S.C.
5 1843(c)(8)(C)(i) (Supp. 1986). Seegenerally N. LASH, BANsUNc LAws AND REcGUA1 o.s:
AN ECONOMIC PERSPECTIVE 133-38 (1987). (The Gan-St. Germain Depository Insti-
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to stem further bank participation in various financial services activities,
including insurance, resulted in the recent enactment of the Competitive Equality Banking Act of 1987 (the Act), 42 which imposes a
one year moratorium on the granting or expansion of insurance
activities of banks. 43 The Act also flies in the face of the McCarranFerguson Act,4 where a forty-two-year-old mandate of Congress' regulation of the insurance business was declared the proper subject of
state law and outside the reach of federal legislative power. 41 In the

tutions Act tightened restrictions on insurance activities by prohibiting bank holding
companies and their nonbank subsidiaries from providing insurance as principal, agent
or broker. Allowed were insurance activities that banks traditionally provided, such
as credit-related insurance and acting as an insurance agent in areas with populations
of less than 5000).
42. Pub. L. 100-86, 101 Stat. 552 (1987).
43. The Act bars, during the moratorium period, any final action with respect
to any rule, regulation, or order that would increase insurance powers of banks, bank
holding companies, or their subsidiaries beyond what is authorized under the Bank
Holding Company Act § 4(c)(8)(A-G), 12 U.S.C. § 1843(c)(8)(A-G). The Federal
Reserve Board is specifically prohibited from approving the acquisition by a bank
holding company of any company (including a state-chartered bank) unless the holding
company agrees to limit the acquired company's insurance activities. Pub. L, 10086, §§ 201(b)(3) and (b)(4). Senate Committee on Banking, Housing and Urban
Affairs, S. REP. No. 19, 100th Cong., 1st Sess. 92-93 (1987), reprintedin Fed. Banking
L. Rep. No. 1173, (CCH Special 1), at 44-45 (Mar. 27, 1987).
44. 15 U.S.C. §§ 1011-1015 (1982). Section 1011 of the McCarran-Ferguson
Act provides:
Declaration of Policy
Congress hereby declares that the continued regulation and taxation by the
several States of the business of insurance is in the public interest, and that
silence on the part of Congress shall not be construed to impose any barrier
to the regulation or taxation of such business by the several States.
See SEC v. National Sec., Inc., 393 U.S. 453 (1969) ("business of insurance" within
states' power includes matters affecting the insurer-insured relationship and the interpretation and enforcement of policies; however, the relationship between the insurance company and its stockholder is a matter of securities regulation not within
the scope of the Act); Monarach Life Ins. Co. v. Loyal Protective Life Ins. Co.,
326 F.2d 841 (2d Cir.), cert. denid, 376 U.S. 952 (1963) (Congress intended to place
primary responsibility for insurance regulation in the states and regulation would
control only when the state had not acted); See also Panhandle Eastern Pipe Line
Co. v. Public Serv. Comm'n, 332 U.S. 507 (1947); North Little Rock Transp. Co.
v. Casualty Reciprocal Exch., 181 F.2d 174 (8th Cir.), cert. denied, 340 U.S. 823
(1950).
45. 15 U.S.C. § 1012 provides in pertinent part:
(a) State Regulation. The business of insurance, and every person
engaged therein, shall be subject to the laws of the several States which
relate to the regulation or taxation of such business.
(b) Federal Regulation. No Act of Congress shall be construed to
invalidate, impair, or supercede any law enacted by any State for the purpose
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Senate Committee debate on the Competitive Equality Banking Act,
Senator John Garn correctly argued that the proposal in title H of
the bill to impose a number of new restrictions on the insurance
activities of banks, particularly state-chartered banks, "tramples on
each state's right to determine the scope of both the charter issued
to local banks and the statutory framework of that state's insurance
business."' Senator Garn reminded Senator Proxmire, sponsor of the
Act, that the latter shared this view with him in a 1984 Senate Banking
Committee Report:
Under the dual banking system, the state and the federal
government both charter and supervise banks. This has been
a source of strength and diversity for our financial system .... The insurance business has historically been regulated on the state level. The McCarran-Ferguson Act sets
the federal standard that it is the states, not the federal
government, which regulates this business27
of regulating the business of insurance, or which imposes a fee or tax upon
such business, unless such Act specifically is related to the business of
insurance: Provided, That after June 30, 1948, ... the Sherman Act, [15
U.S.C. § 1-7 (1982)] and the Clayton Act, [15 U.S.C. 5512-27 (1982)1
... and the Federal Trade Commission Act [15 U.S.C. 5 41-45 (1982)]
shall be applicable to the business of insurance to the extent that such
business is not regulated by State Law.
See also Kimbell & Boyce, The Adequacy of State Insurance Rate Regulativn: The McCanranFerguson Act in Historcal Perspective, 56 MICH. L. REv. 545, 554-56 (1958) (effect of
the Act was to leave to the state the regulation of insurance and related activities).
46. Senate Comm. on Banking, Housing and Urban Affairs, S. REP. No. 19,
100th Cong., 1st Sess. 92 (1987), reprinted in Fed. Banking L. Rep. No. 1173 (CCH
Special 1), at 44 (Mar. 27, 1987). As it turned out, Congress proved much more
squeamish about tampering with state-granted insurance powers than with securities
powers. Thus, § 201(d) of the Act directs that the § 201 moratorium may not be
construed as either increasing or reducing the insurance authority of bank holding
companies or their bank or non-bank subsidiaries. Most pertinent, however, to the
issue of the historic province of the states over the business of insurance are the
provisions of § 201(e):
(e) INSUANCE AUTHoRTY OF CERTAIN STATE-CHARTERED BAuNs.(1)

FREESTANDING

STATE-CHARTERED BANKS.-

Nothing in this section shall be construed to deny any State the authority
to permit its State-chartered banks that are not controlled by bank holding
companies from engaging in any insurance activity.
(2) STATE-CHARTERED SUBSIDIARIES OF BANK HoLxNG Co.MPsmrs.In addition, neither the existence of the moratorium nor its expiration shall
be construed to increase, decrease, or affect in any way the authority of
State-chartered bank subsidiaries of bank holding companies with respect
to insurance activities.
47. S.REP. No. 19, 100th Cong., 1st Sess. 92 (1987), reprinted in Fed. Banking
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Congress' interest in the regulation of securities and insurance
activities had not, until the moratorium in title II of the Act, extended
at all to real estate. 48 The current moratorium prohibits federal regulators from expanding the powers of banks to deal in real estate,
and is presumably aimed at a proposed interpretation of section 4(c)(8)
of the Federal Bank Holding Company Act (FBHCA) 9 that certain,
limited real estate activities of banks and their subsidiaries may be
"closely related to banking.'1'° The preeminent right of the states to

L. Rep. No. 1173 (CCH Special 1), at 92 (Mar. 27, 1987) (quoting additional views
of Senators Proxmire and Garn in the 1984 Committee Report accompanying S. 2851).
See supra notes 44-45 and accompanying text. See also Merchants Nat'l Corp., Fed.
Banking L. Rep. (CCH) 87,073, at 92,933 (Sept. 10, 1987) vacated, No. 87-4118
(2d Cir. Jan. 22, 1988) (Federal Reserve Board concluded that the Federal Reserve
Act does not vest the Board with authority to regulate state-granted insurance powers
undertaken directly by a bank subsidiary of a bank holding company).
48. S.REP. No. 19, 100th Cong., 1st Sess. 93 (1987), reprinted in Fed. Banking
L. Rep. No. 1173 (CCH Special 1), at 45 (Mar. 27, 1987). During the one year
moratorium, a Federal banking agency is prohibited from taking final action to
approve any rule, regulation, or order that would increase real estate brokerage or
development powers of banks, bank holding companies or their subsidiaries. Pub. L.

No. 100-86, § 201(b)(6).

49. The Bank Holding Company Act, 12 U.S.C. § 1843 (1983). Section 4(c)(8),
12 U.S.C. § 1843(c)(8), provides an exemption to the provision prohibiting a bank
holding company from holding shares in certain companies:
[S]hares of any company the activities of which the Board after due notice
and opportunity for hearing has determined (by order or regulation) to be
so closely related to banking or managing or controlling banks as to be a proper incident
thereto ....
Id. (emphasis added).
50. Senate Committee on Banking, Housing, and Urban Affairs, S. REP. No.
19, 100th Cong., 1st Sess. 93 (1987), reprinted in Fed. Banking L. Rep. No. 1173
(CCH Special 1), at 93 (Mar. 27, 1987). Activity is "closely related to banking" if
it is shown that (1) banks generally have provided the proposed services, (2) banks
generally provide services that are operationally or functionally so similar to the
proposed services as to equip them particularly well to provide the proposed service,
or (3) banks generally provide services that are so integrally related to the proposed
service as to require their provision in specialized form. Norstar Bancorp, Inc., [19851987 Transfer Binder] Fed. Banking L. Rep. (CCH) 86,532, at 91,475 (June 19,
1985). See Note, Product Expansion in the Banking Industry. An Analysis and Revision of
Section 4(cX8) of the Bank Holding Company Act, 53 FORDHAM L. REV. 1127 (1985)
(advancing the argument that the "closely related to banking" language should be
revised so as to require only a "reasonably related" analysis which would enhance
product expansion for bank holding companies). For examples of instances where
proposed activities were analyzed in light of the "closely related to banking" standard,
see National Westminster Bank PLC, 72 F.R.B. 584 (1986) (investment advice service);
Citicorp., 72 F.R.B. 497 (1986) (financial office service related to processing of banking,
financial and economic data is closely related to banking); F.N.B. Corp., [1983-1984
Transfer Binder] Fed. Banking L. Rep. (CCH) 99,714, at 87,128 (Mar. 22, 1985)
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legislate with respect to the acquisition and ownership of and invest-

ment in real estate is undisputed; accordingly, the limiting effect of
this initiative is equally invasive of state prerogatives under the dual
banking system.
III. "DELAWARE AND THE DuAL BANKING SYSTEM
Delaware chartered its first bank by act of the General Assembly
on February 9, 1796.51 Known as the Bank of Delaware, 2 the new
bank was granted the power to "have, take, purchase, receive, possess,

and enjoy any lands, tenements, and hereditaments, goods, chattels,
rights, credits and effects, of what nature, kind, or quality so ever,
. . . and to sell, grant, dispose, alien, or demise the same, in such

manner and form as they shall think proper.'"' The legislature stated
that its purpose in incorporating a bank in Delaware as a response
to the experience of the other states was that
great advantages are derived from the institution of banks

in several of the United States and those advantages are
more particularly enjoyed by the citizens of those states where
such banks are established; and it is conceived that the
establishment of a bank in this state will be productive of
equal benefits with those enjoyed in other states, from the
local advantage of such institution.
During the next 136 years, until the enactment of title 5 of the
Delaware Code in 1933, 55 the General Assembly incorporated nu(although closely related to banking, savings and loan associations are not generally
proper "incident" to banking); Bancorp Hawaii, Inc., 71 F.R.B. 168 (1985) (tax
preparation services); Fidelcor, Inc., [1983-1984 Transfer Binder] Fed. Banking L.
Rep. (CCH) 99,906, at 86,620 (Mar. 19, 1984) (brokering of options in foreign
currency on SEC regulated exchanges); Securities Indus. Assoc. v. Board of Governors
of the Federal Reserve Sys., 716 F.2d 92 (2d Cir. 1983), aff'd, 468 U.S. 207 (1984)
(retail securities brokerage business is "closely related to banking").
51. 2 Del. Laws ch. XCVI at 1236 (1796). See American Guaranty & Trust
Co. v. Green, 282 A.2d 16, 18 (Del. Super. Ct. 1971) (Delavare banks held charters
directly from the General Assembly that were regularly extended for 20 year periods).
52. Bank of Delaware traces its history to 1795 when the first Bank of Delaware
was formed. It was converted to a national bank in 1865 and was known as the First
National Bank of Delaware at Wilmington. In 1930, the bank and its assets were
acquired by Security Trust Company until 1952 when Security Trust Company
merged with Equitable Trust Company and the merged company returned to the
name "Bank of Delaware." Bank of Del. Corp. v. First Nat'l Bank of Georgetown,
No. 7147, slip op. at 3 (Del. Ch. Oct. 31, 1983).
53. 2 Del. Laws ch. XCVI, at 1236.
54. Id.
55. DEL. CODE ANN. tit. 5 (1973).
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merous banks by private act. 56 The powers granted to and exercised
by these banks chartered prior to 1933 in many instances (but by no
means uniformly) included provisions for the exercise of so-called
"banking powers" 57 and, in addition, the power to engage in the
investment of securities, 8 the power to hold and own real estate for
investment,5 9 and the power to engage in insurance activities. 6° For

example, Wilmington Trust Company, originally chartered in 1901,
was granted the power
to invest in and deal in and with any of the money of the
Corporation upon [bonds, mortgages, debentures, notes,
shares of capital stock, securities, obligations, contracts, evidences of indebtedness and other property held and owned
by it] and in such manner as it may think fit and proper,
and from time to time to vary or realize such invest-

ments .... 61
In 1836, the General Assembly granted to the Brandywine Manufacturing and Banking Company "banking powers" and, in addition,

56. Historically, banks in Delaware held charters directly from the General
Assembly, which were regularly extended for 20 year periods. In 1811, the legislature
required an act of incorporation from the General Assembly. This continued until
the enactment of the General Corporation Law in 1899 whereby charters granted by
the legislature were replaced by certificates of incorporation issued by the Secretary
of State. However, the state's first direct supervision of banking came in 1903 under
the control of the State Insurance Commissioner. In 1919, bank supervision was
transferred from the Insurance Commissioner to the newly-created Bank Commissioner. In this pre-1933 scenario, all banks held charters either by special legislative
act or certificate of incorporation. In 1933, Delaware enacted special legislation
controlling bank formation. See American Guaranty & Trust Co. v. Green, 282 A.2d

16 (Del. Super. Ct. 1971).
57. For an example of the breadth of powers conferred upon Delaware banks
by state charter, see the charter of the Bank of Delaware at Appendix C.
58. 12 Del. Laws, ch. 63, at 87-88 (1861-1865).
59. Id.
60. 9 Del. Laws, ch. XXIV, at 44 (1835-1943). See Lucey v. Terry, 9 W.W.
Harr. 32, 196 A. 163, 165-66 (1938); American Guaranty, 282 A.2d at 19. Direct
supervision of banking was initiated in 1903 under the control of the State Insurance
Commissioner. Banks, building and loan associations, trust companies, safe deposit,
guarantee, and bonding corporations were required to make at least two reports each
year to the Insurance Commissioner setting forth the resources and liabilities of the
company. The purpose of this legislation, 22 Del. Laws ch. 330 (1903), was to subject
such companies to the supervisory control of the State to safeguard the public against
incompetency, mismanagement, oppression and fraud. In 1911, further protection
was provided when all companies using "trust" in their corporate title were brought
under the supervision of the Insurance Commissioner, 26 Del. Laws ch. 190 (1911).
61. Amended Charter of Act of Incorporation of Wilmington Trust Company.
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the "[p]ower to make insurance on lives, and to grant and purchase

annuities; and to make any other contracts involving the interest on
-62
use of money, and the duration of life ....
Undoubtedly in response to the sweeping changes in the regulation
of banking and other financial markets in the 1930s, and in accordance
with the response of most states, the General Assembly in 1933 enacted
a comprehensive scheme of banking regulation. The general powers
of banks are set forth in chapter 7 of title 5 of the Delaware Code

entitled "Corporation Law for State Banks,"6 3 which grants banks
the power to "[h]old, purchase, convey, mortgage or lease real and
personal property.'"' However, section 762 limits the ownership of
real estate by banks to that "suitable for the transaction of its business." 65 Until its amendment in 1987, section 762 limited the ability
of banks to engage in the business of buying and selling investments
or securities for others except as is incidental to its own business and

when requested to do so by a customer." Finally, title 18 of the
Delaware Code restricts the ability of banks to engage in insurance
activities. 67 While the General Assembly saw fit in 1933 to circumscribe
bank involvement in these areas, the history of banking in Delaware
62. 9 Del. Laws, ch. XXIV, at 44.
63. DEL. CODE ANN. tit. 5, § 761 (1982) provides in pertinent part:
(a) A corporation established under and in compliance with this chapter
shall have power to:
(1) Sue and be sued, complain and defend in any court of law or equity;
(2) Make and use a common seal and alter the same at pleasure;
(3) Hold, purchase, convey, mortgage or lease real and personal property;
(4) Borrow and lend money;
(5) Discount bills, promissory notes or other evidence of debt;
(6) Receive deposits of money either on time or demand;
(7) Buy and sell gold and silver bullion and foreign money and coin;
(8) Purchase securities for the investment of the funds under its control
and sell the same;
(9) Take mortgages and obligations of all kinds for payment of money for
the investment of funds under its control and sell the same;
(10) Receive for safekeeping securities and all types of choses in action and
all kinds of personal property;
(11) Keep deposit boxes and rent them to customers or patrons; and
(12) Generally, use, exercise and enjoy all of the powers, rights, privileges
and franchises incident to a banking corporation and, if established as a
trust company, incident to a trust company, and which are necessary and
proper for the transaction of the business of the corporation.
64. DEL. CODE ANN. tit. 5, § 761(a)(3).
65. Id. § 762.
66. Id. § 767(2); the amendment is found at 66 Del. Laws ch. 27 (1987) ("The
Bank Securities Powers Act of 1987").
67. DEL. CODE ANN. tit. 18, §§ 505, 4904 (1982).
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demonstrates that banking, securities, real estate and insurance activities were not segregated activities; nor, as noted previously, were
most banks precluded from engaging in them prior to 1933. 68
Incredibly, no bank was chartered under title 5 from the date of
its passage in 1933 until 1981, when Delaware chose to re-assert its

parallel authority under the dual banking system by enacting the
FCDA.69 Consequently, only the money center and the regional banks
that have come to Delaware in the last six years as the direct result
of Delaware's initiative in promoting the geographic expansion of
banking are denied certain of the broad charter powers which were
routinely granted to, and are still held by, Delaware's traditional
banks.

IV.

70

GEOGRAPHIC EXPANSION: PROLOGUE TO EXPANDED POWERS

Developments in both the legal arena and the financial services
marketplace set the stage for Delaware's thrust into the geographic

expansion of banking services in 1981. In the legal arena, the premiere
event was the decision by the United States Supreme Court in Marquette
National Bank of Minneapolis v. First of Omaha Service Corp." with respect

68. There is a persuasive argument that the provisions of DEn.. CODE ANN. tit.
5, § 761(a)(12) "read in" by implication all powers historically incident to banking
under legislatively granted charters which are not otherwise expressly prohibited under
title 5 or other statutes. Section 761(a)(12) provides, inter alia, that a bank shall have
the power to "generally use, exercise and enjoy all of the powers, rights, privileges
and franchises incident to a banking corporation . . . and which are necessary or
proper for the transaction of the business of the corporation." Unfortunately, the
apparent statutory limitations on the core powers which are the focus of this article
(securities, insurance, and real estate) discourage reliance upon this reasoning as to
such powers. Indeed, § 761(b) provides that the powers and privileges conferred upon
banks, both general and enumerated "are subject to and are to be construed as
qualified by the limitations, restrictions and regulations prescribed in other sections
of this chapter or by this Code or any other statute of the State providing regulations
for banks and trust companies." However, the authors believe that the discussion in
this article as to the limitations on powers in these three areas is not applicable to
various other powers which are not specifically proscribed to Delaware banks.
69. Financial Center Development Act of 1981, 63 Del. Laws, ch. 2, §§ 2-23,
codified at DEL. CODE ANN. tit. 5 §§ 801-1105 (1982); DEL. CODE ANN. tit. 6, §§ 43014343 (1982); DEL. CODE ANN. tit. 30 §§ 2101-6301 (1982). Seegenerally Prickett, Swayze
& Spivack, A Preview of Delaware's FinancialCenter Development Act of 1981, 6 DEL. J.
CORP. L. 104 (1981) (FCDA was designed to attract out-of-state bank holding companies, affiliated finance companies and other credit institutions by granting wide
latitude in credit transactions for the financial institutions that relocated in Delaware).
70. See supra text accompanying notes 63-69.
71. 439 U.S. 299 (1978).
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to the extra territorial legality of rates charged by national banks.7 2
In Marquette, the Court unequivocally established the right of a national
bank to charge a rate of interest permissible in its home state73 with
respect to transactions involving a debtor in another state, even though
74
such rate of interest would otherwise be usurious in the debtor's state.
The legislative analogue to Marquette for state-chartered banks,
the Depository Institutions Deregulation and Monetary Control Act,"
was enacted by Congress in 1980, in which (with certain exceptions
not relevant to this article) 7 6 Congress extended the right to "export"
home state interest rates to state chartered banks and thrifts.77 The

72. In Marquette, a Nebraska national bank solicited customers in Minnesota
for its BankAmericard plan and charged the Minnesota customers an interest rate
permitted by Nebraska law but in excess of that permitted by Minnesota law. Id. at
301-04.
73. A threshold issue in Marquette was whether the Nebraska national bank's
BankAmericard operation could be considered to be "located" in Nebraska within
the meaning of that term as used in § 85 of the National Bank Act, 12 U.S.C. § 85.
The Court held that the mere fact that the bank extended credit to another state's
residents cannot deprive the bank of its status of being "located" in Nebraska, which
is the state where the actual drafts are honored, finance charges assesed, payments
received, and credit cards issued. Marquette, 439 U.S. at 310-11. The Court also
rejected the argument that the bank was "located" in Minnesota by virtue of the
fact that credit cards were used in transactions with Minnesota residents. Id. at 312.
74. Id. at 313. The Court held that this practice was permissible under the
plain language of § 85 of the National Bank Act. Id. 12 U.S.C. § 85 provides, in
pertinent part, that "[a]ny association may ... charge... interest at the rate allowed
by the laws of the State ...

where the bank is/ ocated..

. ."

(emphasis added).

75. Act of March 31, 1980, Pub. L. No. 96-221, 12 U.S.C. §9 1831(d), 1842(d)
(1980).
76. This article is concerned with 12 U.S.C. 5 1831(d), the Depository Institutions
Deregulation and Monetary Control Act (DIDMC), which empowers state-chartered
banks to charge out of state residents the rate of interest allowed in the banks' home
states. The DIDMC, as a whole, was a comprehensive overhaul of the national
scheme of banking regulation primarily concerned with remedying hardships on banks
located in states with strict usury laws. The note to § 1735F-7 permitted such
banks to exceed that state's interest ceiling to a limited extent. Ste In re Lawson
Square, Inc., 816 F.2d 1236, 1240 (8th Cir. 1987) (discussing purposes behind § 1735F7 note of the Act); Doyle v. Southern Guaranty Corp., 795 F.2d 907, 909 (11th
Cir. 1986) (discussing interrelation between a lender's compliance with Federal Housing

and Veteran's Administration requirements versus DIDMC Act's requirements); Bank
of New York v. Hoyt, 617 F. Supp. 1304, 1310-11 (D.R.I. 1985) (discussing purpose
of promoting stability of fmancial institutions by allowing realistic market interest
charges on mortgage loans).
77. 12 U.S.C. § 1831(d) provides:
State-chartered insured banks and insured branches of foreign banks
Interest rates
(a) In order to prevent discrimination against State-chartered insured banks,
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effect of this legislation and Marquette was to create an incentive for
any state to become a haven for banks disaffected by the usury ceilings
in their home states. Delaware and South Dakota led the way.78
The passport into Delaware for non-Delaware banks is the Douglas
Amendment to the FBHCA.7 9 The Douglas Amendment permits the
interstate acquisition of a bank by a bank or bank holding company
chartered or having its principal place of business in another state,
to the extent that such acquisition is authorized by the law of the
state of the bank to be acquired. 8° In the FCDA, Delaware opened
including insured savings banks and insured mutual savings banks, or insured
branches of foreign banks with respect to interest rates, if the applicable
rate prescribed in this subsection exceeds the rate such State bank or insured
branch of a foreign bank would be permitted to charge in the absence of
this subsection, such State bank or such insured branch of a foreign bank
may, notwithstanding any State constitution or statute which is hereby
preempted for the purposes of this section, take, receive, reserve and charge
on any loan or discount made, or upon any note, bill of exchange, or other
evidence of debt, interest at a rate of not more than I per centum in excess
of the discount rate on ninety-day commercial paper in effect at the Federal
Reserve bank in the Federal Reserve district where such State bank or such
insured branch of a foreign bank is located or at the rate allowed by the
laws of the State, territory, or district where the bank is located, whichever
may be greater.
78. See Watts-Fitzgerald, Nonvoting Stock Investments-The Advent of Interstate Banking, 38 Bus. LAw. 1449, 1454-58 (1983); Culhane & Kaplinsky, Trends, Pertaining to
the Usury Laws, 38 Bus. LAw. 1329, 1350 (1983); Burke & Kaplinsky, Unraveling the
New Federal Usury Laws, 37 Bus. LAW. 1079, 1105 (1983).
79. 12 U.S.C. § 1842 (1982).
80. 12 U.S.C. § 1842(d) provides:
Notwithstanding any other provision of this section, no application (except
an application filed as a result of a transaction authorized under section
1823() of this title) shall be approved under this section which will permit
any bank holding company or any subsidiary thereof to acquire, directly or
indirectly, any voting shares of, interest in, or all or substantially all of the
assets of any additional bank located outside of the State in which the
operations of such bank holding company's banking subsidiaries were principally conducted on July 1, 1966, or the date on which such company
became a bank holding company, whichever is later, unless the acquisition
of such shares or assets of a State bank by an out-of-State bank holding
company is specifically authorized by the statute laws of the State in which
such bank is located, by language to that effect and not merely by implication.
For the purposes of this section, the State in which the operations of a bank
holding company's subsidiaries are principally conducted is that State in
which total deposits of all such banking subsidiaries are largest.
See Northeast Bancorp, Inc. v. Board of Governors of the Federal Reserve Sys., 472
U.S. 159 (1985) (Douglas Amendment anticipated that some states may wish to limit
interstate banking so as to retain local community-based control over banking); First
City Bancorp. of Tex., Inc., 71 F.R.B. 716 (1985) (Douglas Amendment applies to
any bank, national or state-chartered); Seattle Bancorp., [1984-1985 Transfer Binder]
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the Douglas Amendment window wide enough to permit an out-ofstate holding company to establish a single office bank subsidiary
empowered to accept deposits and offer both consumer and commercial
credit throughout the United States (excepting the solicitation of such
business in Delaware) without any usury ceiling.'
The FCDA was also a shelter for those banks seeking relief from
state and local taxes, particularly in New York. 2 The trick for Delaware
was to design a bank franchise tax rate which would both offer an
incentive to such institutions to move to Delaware, while at the same
time securing existing levels of revenues from the bank franchise tax.
This was accomplished by maintaining the existing bank franchise tax
rate of 8.7% of net income not in excess of $20 million (which
comprehended the net income of all of the existing Delaware banks),
and by then providing for a decremental rate as follows: 6.7% for

Fed. Banking L. Rep. (CCH) 1 86,015, at 90,031 (July 16, 1984) (in determining
whether acquisition is authorized under state law of target bank, the Board may
consider substance over form of the transaction); Bank of N.Y. Co., [1983-1984
Transfer.Binder] Fed. Banking L. Rep. (CCH) 99,968, at 87,823 (May 15, 1984)
(Douglas Amendment permits states to limit de'ee of desired interstate bankingstates not required to choose between allowing completely free entry or not allowing
out of state bank holding companies to enter at all) but see Independent Community
Bankers Assoc. of South Dakota v. Board of Governors, No. 86-5373 (8th Cir. Jan.
28, 1988) (a Board order allowing a Michigan national corporation to acquire a South
Dakota credit card bank has been overturned); U.S. Trust Corp., [1983-1984
Transfer Binder] Fed. Banking L. Rep. (CCH) 99,927, at 87,964 (Mar. 23, 1984)
(Douglas Amendment applies only to banks as defined in 12 U.S.C. § 1841-institution
offering transaction accounts but not commercial loans is not a bank subject to the
limitations of 1842(d)); Bank of Boston, Corp., [1983-1984 Transfer Binder] Fed.
Banking L. Rep. (CCH) 99,879, at 87,563 (Feb. 28, 1984) (Maine law permits
bank holding company to acquire bank without prior consideration of nature of
banking laws of acquiring company's state).
81. 63 Del. Laws, ch. 2 (1981), codified at DEL. CODE AN.. tit. 5, §§ 801-1105
(1985); DEL. CODE ANN. tit. 6, §§ 4301-4343 (1985); and DE.L. CODE A.NN. tit. 30,
§§ 2101-2123 (1985). But see Independent Community Bankers Assoc. of South Dakota
v. Board of Governors, No. 86-5373 (8th Cir. Jan. 28, 1988). The single office and
limitation on solicitation of Delaware business provisions are found at DEL. CODE ANN.
tit. 5, § 803(4). At the time of its enactment, there was a concern that the Douglas
Amendment did not permit states to condition in such fashion the entry of non-state
banks. This concern was put to rest with the decision of the United States Supreme
Court in Northeast Bancorp. v. Board of Governors, 472 U.S. 159 (1985).
The FCDA was further amended in 1984 to permit an out-of-state bank holding
company to own all of the stock of not more that two bank subsidiaries. DE_.. CODE
ANN. tit. 5, § 803 (1985).

82. The combined New York State and New York City Bank Franchice Tax
rates at the time of the passage of the FCDA was 22% of net taxable income. N.Y.
TAx LAW § 1455 (McKinney 1985). This footnote specifically eNdudes discussion of
the New York City Ordinances.
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net income over $20 million, but not in excess of $25 million; 4.7%
of net income over $25 million, but not in excess of $30 million; and
2.7% for all income in excess of $30 million. 8
The FCDA initiative was wildly successful. As of November 2,
1987, the holding companies of eighteen money center and regional
banks from New York, Pennsylvania, Maryland, Georgia, North
Carolina, and Virginia had established Delaware bank subsidiaries
conducting various blends of wholesale and retail banking.8 4 With few
exceptions, these institutions have expanded their scope of business
and employment, having demonstrated to their home offices the tax,
legal and business advantages of a Delaware locus.85
The success of the FCDA spawned later enactments by the Delaware General Assembly which also targeted geographic expansion
via the Douglas Amendment. In 1983, the General Assembly passed
the Consumer Credit Bank Act (CCBA) in response to the pleas of
a number of smaller banks nationwide whose credit cards and other
consumer lending operations were stifled or threatened by the usury
laws of their home states, but who could not meet the capital and/
or employment thresholds of the FCDA. 6 Under the CCBA, a nonDelaware bank holding company may establish a limited purpose
(demand deposit taking is prohibited) bank in Delaware whose Delaware capitalization is fixed by a ratio consisting of the value of its
Delaware loan portfolio to the total capital of its affiliated bank prior
to conveyance.8 7 In order to assure that maximum support services
for these consumer bank operations are conducted in Delaware, such
banks must affiliate and conduct their servicing operations principally
in Delaware by contract with an entity known as a "qualifying association." ' Such a "qualifying association," which may or may not
83. DEL. CODE ANN. tit. 5, 5 1105.
84. At Appendix A to this article is a listing and brief description of the FCDA
banks as of November 2, 1987.
85. This observation is based on the personal knowledge of the authors.
86. DEL. CODE ANN. tit. 5, §§ 1001-1056 (1985).
87. Minimum capital stock and surplus requirements are set out in DaL. CODE
ANN. tit. 5, § 1034. Section 1034 states that the general minimum requirements are
$10 million at the time of commencement of business in Delaware, and $25 million
within one year of that time. However, § 1034(b) provides a special exception to these
requirements for a "qualifying corporation." The latter minimum requirement is
based upon a ratio of the qualifying corporation's consumer credit portfolio amount
to the affiliated bank's total assets. Section 1034(b)(3) provides that in no case shall
the minimum capital stock and surplus requirement for a "qualifying corporation"
exceed $25 million.
88. The Delaware statute accomplishes this objective in the following manner:
Only a "qualifying corporation" may benefit from the reduced minimum capital
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be a bank,89 must provide at a minimum: (1) distribution services for
credit cards or other credit devices; (2) preparation of periodic statements; (3) receipt of credit card payments; and (4) maintenance of
financial records.90 Unlike its consumer credit bank affiliates, but
similar to FCDA institutions, qualifying associations have an employment threshold: a minimum of 250 employees after three years
of existence. 9 1 The CCBA also met with success: nine such banks
from Pennsylvania, Texas, Michigan, Missouri, and Arkansas have
formed and affiliated with two qualifying associations. '
Two other enactments by the Delaware General Assembly targeted
international banking transactions and the United States operations
of foreign banks respectively, also as part of the geographic expansion
movement. In 1983, the Assembly enacted the International Banking
Development Act (IBDA).93 The IBDA is intended to lure banks
already having an FCDA presence in Delaware to their Delaware
bank subsidiaries by exempting from the Delaware bank franchise tax
all income earned by such Delaware subsidiaries from activities defined
as "international banking transactions." 94 "International banking
transactions" not only include income attributable to international
banking facilities and Edge Act subsidiaries, but also every conceivable
international banking transaction undertaken on domestic books of
the bank as well (including all foreign exchange trading or hedging

stock and surplus requirement under § 1034(b). However, § 1001(4) defines "qualifying
corporation" as a consumer credit bank which is under contract with a "qualif)ing
association" for the provision of certain enumerated support services. Section 1001(3)

defines "qualifying association" as an entity which offers such services and which
maintains at all times a Delaware office employing at least 250 persons. Id. 5 1001.
89. A "qualifying association" may be an association, corporation, partnership
or other entity which offers certain services and maintains a Delaware office employing
at least 250 persons. Id. § 1001(3).

90. Id.
91. An organization that would be a "qualifying association" but for its failure
to satisfy the 250 employee requirement is nonetheless deemed a qualifying association
for three years unless the Bank Commissioner finds that there is no reasonable prospect

that it will either employ 100 persons within one year or 250 persons within three
years. Id.
92. Appendix B to this article lists all consumer credit banks as of November
2, 1987.
93. DEL. CODE ANN. tit. 5, § 101 (1985).
94. The exemption is contained in DEx.. CODE

ANN. tit. 5, § 1101(a)(3). Section
1101(a) imposes a general franchise tax on the net income of banks, trust companies
and national banks. However, 1101(a)(3) exempts from this net income amount all

gross income derived from "international banking transactions" less any expenses or

other deductions attributable thereto.
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transactions in connection with international banking activities). " Additionally, the General Assembly in 1986 enacted a complement to
the IBDA: the Foreign Bank Development Act (FBDA) 6 This law
permits, inter alia, the chartering of a state agency 97 by a foreign
bank doing business in the United States which can exercise all powers
authorized to such entities by the International Banking Act of 197891,
and regulations promulgated thereunder. 9 Both the domestic and
international operations of such an agency are subject to the regressive
rates imposed by the Delaware Bank Franchise Tax. t"
Neither the IBDA nor the FBDA has yet triggered significant
international banking activity within Delaware. However, Barclays
Bank P.L.C. of the United Kingdom has made application for a charter
under the latter measure, and numerous money center banks are considering the relocation to Delaware of various international transactional activities, including hedging operations and international leasing, in order to secure the tax benefits of the IDBA. 10'

95. DEL. CODE ANN. tit. 5, § 101(9) (defines "international banking transaction").
96. The pertinent provisions of the FBDA are contained in DEL. CODE ANN.
tit. 5, §§ 101(7), (11), (12), (13), & (14) (these provisions contain definitional terms);
DEL. CODE ANN. tit. 5, § 1101(b) (relating to tax treatment of a foreign bank agency);
and DEL. CODE ANN. tit. 5, §§ 1401-1425 (establish the conditions under which foreign
banks may transact business in Delaware).
97. DEL. CODE ANN. tit. 5, § 1403 contains provisions outlining the application
and approval criteria for a foreign bank's establishment of a foreign bank agency.
The foreign bank must agree to have no more than a single office in Delaware open
to the general public and it must agree to operate in a manner and at a location
which is unlikely to attract customers away from existing Delaware banking organizations. Id. § 1403(c). The Bank Commissioner, in determining whether to authorize
a foreign bank agency, shall consider (1) the foreign bank's financial and managerial
resources, (2) the bank's future prospects and proposed activity in Delaware, (3) the
bank's financial history, (4) whether the foreign bank agency's establishment may
cause an undue concentration of resources or substantial lessening of competition in
Delaware, and (5) the convenience and needs of the Delaware public. Id. § 1403(e).
98. 12 U.S.C. §§ 3101-3108 (1978).
99. Unless otherwise provided in the Federal International Bank Act, a foreign
bank at a Federal branch or agency has the same rights and privileges as a national
bank at the same location and is subject to the same duties, restrictions, penalties,
liabilities, conditions and limitations applicable under the National Bank Act to a
national bank. 12 U.S.C. § 3102 (b). The exceptions are outlined in the Act. Id.
§§ 3101-3108. DEL. CODE ANN. tit. 5, § 1403(b) provides that "a foreign bank agency
may, if authorized by the Commissioner, accept any deposit or exercise any other
power, which it could accept or exercise if it were operating in [Delaware] as a federal
agency pursuant to the International Banking Act of 1978."
100. 12 U.S.C. §§ 3101-3108. See supra note 99 and accompanying text.
101. Statement made from the authors' personal knowledge.
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V.

PRODUCT EXPANSION

While Delaware successfully used its gatekeeper status under the
Douglas Amendment to provide a haven for institutions having usury
and/or tax problems in their home states, it has only recently, with
the passage of the Bank Securities Powers Act of 1987,"2 taken the
initiative in permitting banks to expand into other financial services
areas, principally the underwriting, selling and brokerage of insurance,
and the sale and purchase of, and investment in, real estate.'," That
Delaware has not more aggressively entered the expansion of powers
area is curious, given the clamor for such powers from FCDA bankers
particularly, Delaware's pre-eminent position with respect to geographic expansion, and its rich history of granting the fullest range
of such powers to those banks which it chartered prior to 1933.'11
Two initiatives to expand the powers of banks chartered in Delaware after 1933-one which aborted in 1983 and another which
succeeded in 1987-are instructive. In 1982, Citicorp established a
working group of money center banks to draft and lobby a measure
which offered broad securities and insurance underwriting and sales
powers. 10 5 Despite the open support of then Governor Pete duPont
and a lobbying effort spearheaded by the highly respected and powerful
former chairman of the DuPont Company, Irving Shapiro, the insurance lobby carried the day. The measure was never even introduced.
Most recently, many of the same money center banks have joined
(with the assent of the "native" members of the Delaware banking
community) to secure passage of a measure which, subject to the
federal moratorium now in effect, will permit banks to exercise full
securities and underwriting powers either directly or through a wholly-

102. 66 Del. Laws, ch. 27 (1987).

103. See

DEL. CODE

ANN. tiL 5, § 761 (1985), which specifies the general powers

of banking corporations. See also supra notes 65-67 and accompanying text (discussion

of present limitations under Delaware law on the exercise of these powers).
104. See supra text accompanying notes 51-70 (discussion of Delaware and the
dual banking system).
105. The proposed legislation would have amended DEL. CODE ANN. tit. 5,
§ 761 to permit a bank, inter alia, to "act as an insurer and transact insurance in

accordance with the provisions of Tide 18 [of the Delav-wre Code]"; "engage in
futures and commodities brokerage activities"; "sponsor, manage, or control an

investment company, as such term is defined pursuant to the Investment Company
Act of 1940, as amended (15 U.S.C. § 80 (a)-(1) d scq"; and "control or manage
a corporation engaged in the business of issuing, underwriting, dealing in, purchasing,
selling or distributing, at w-holesale or retail, or through syndicate participation, stocks,
bonds, debentures, notes or other securities." Se supra note 63 (teXt of DEt.. CODE
AN. tit. 5, § 761). Se also supra notes 62-67 and accompanying text.
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owned subsidiary of the Delaware bank.? 6 With the presumed demise
of the federal moratorium on March 1, 1988, the principle benefactors
of this enactment will, of course, be state-chartered, non-member
banks, which are not fettered by the proscription against affiliation
with an entity "engaged principally" in securities activities found in
section 20 of Glass-Steagall. 07 Surprisingly, the securities industry did
not mount any opposition to the new law, although such opposition
would not likely have obstructed its passage. Opposition to the extension of insurance and real estate powers to state-chartered banks,
on the other hand, is both certain and potent.1'

VI.

THE CASE FOR FURTHER PRODUCT EXPANSION IN DELAWARE

The past president of the Conference of State Bank Supervisors,
the lateJohn Malarkey,10 9 in his inaugural speech at the annual conference
of that organization in April of 1986 noted that "[t]oday, all the
deregulation initiatives-interstate banking and enhanced powers-rest
with the states."" 0 Mr. Malarkey went on to note that, as of that

106. 66 Del. Laws, ch. 27 (1987). The new law, inter alia, amends DEL. CODE
tit. 5, § 761(a)(12) to permit a bank, directly or through a subsidiary, to
"[ejngage in the sale, distribution, and underwriting of, and deal in, stocks, bonds,

ANN.

debentures, notes or other securities."

Under § 21 of the Glass-Steagall Act, 12 U.S.C. § 378(a)(1), which effectively
precludes a depository institution from underwriting and selling securities, banks
clearly must exercise securities powers through a subsidiary. Additionally, § 20 of the
Glass-Steagall Act, 12 U.S.C. § 377, which is applicable only to banks which are
members of the Federal reserve, prohibits such a subsidiary from being "principally
engaged" in otherwise impermissible securities transactions. Also regulations of the
FDIC, 12 C.F.R.337.4, which are applicable to all federally insured banks, define
and limit the relationship between an insured bank and its securities subsidiary or
affiliate. See Investment Co. Inst. v. Camp, 401 U.S. 617 (1971) (stating objective
of § 21 is to prohibit commercial banks from going into the investment banking
business, and that service of officers of a bank's trust department as officers of
investment fund operated by bank is not violative of § 20); Baker, Watts & Co. v.
Saxon, 261 F. Supp. 247 (D.D.C. 1966) (intent of § 21 was to divorce commercial
banks from the business of underwriting and dealing in securities).
107. See supra note 24 (text of § 20).
108. Congress has enacted and the President has signed the Competitive Equality
Banking Act of 1987, Pub. L. No. 100-86 which indicates the extent of the opposition
to extending such powers. The Act prohibits federal bank regulatory agencies from
approving the grant of expanded securities, insurance, or real estate powers to any
federally insured bank for a one year period beginning on March 1, 1987. Id.
§ 201(b)(3)-(4), 101 Stat. 552, 582-83 (1987).

109. John Malarkey held the position of Bank Commissioner in the State of
Delaware until his death in January 1988.
110. Am. Banker, Apr. 21, 1986, at 14, col. 4 (summarization of Commissioner
Malarkey's remarks).
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time, five states authorized insurance underwriting; eleven states authorized insurance brokerage; eight states permitted full securities
underwriting; twelve states allowed management consulting; and fifteen
states authorized banks to engage in the travel business."' While
recognizing the need for states to avoid the ire of Congress by acting
imprudently, Commissioner Malarkey urged the states to continue to
2
assert their role as guardian of the dual banking system."
Commercial banks nationwide are aggressively seeking the right
to participate in securities sales and underwriting, insurance brokerage,
sales and underwriting, and real estate investment and development
because they are at a competitive disadvantage with respect to investment bankers, insurance companies, and real estate developers,
none of whom are subject to equivalent, countervailing laws, and
regulations prohibiting them from engaging in either all or complementary portions of a banking business." 3 Delaware itself provides a
textbook example of the inequality of regulations that relegate to the
banking industry only. the scraps from the financial services smorgasbord. For example, E.F. Hutton operates both a limited purpose
trust company and a bank in Delaware; American Express owns a
bank known as American Express Centurion Bank; Montgomery Ward
and Company owns Clayton Bank and Trust Company; Allstate
Enterprises, Inc., a subsidiary of Sears, Roebuck and Company, owns
Greenwood Trust Company; J.C. Penney Company, Inc. owns J.C.
Penney National Bank of Harrington; Lomas and Nettleton Financial
4
Corp. owns MBank U.S.A."1
There are a number of reasons other than competitive equality
and the need to preserve the dual banking system why Delaware
should accelerate its effort to end the fifty year hiatus in granting
express, broad financial services powers to banks. Among them:
1. Economic Development. Forty-two states now have enacted some
form of interstate banking acts, and less than three other states have
such legislation pending.115 The next wave of interstate banking, caused

111.
112.
113.
Delaware
114.
2.
115.

Id.
Id.
See supra notes 65-67 and accompanying text (limitations of power under
laws).
See, eg., J.. Prey, supra note 1; North, supra note 2; Byme, supra note
See, e.g., ALAsKA STAT. § 06.05.235(e) (Supp. 1983) (out-of-state bank may

acquire voting securities or capital stock of other established bank); IOWA CODE AN..

§ 524.1805 (West Supp. 1982-83) (Federal Reserve registered bank owning at least
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by the "national triggers" which will open up many regional interstate
banking states" 6 to national banking between July 1, 1987 and the
end of 1991, will further crumble the pre-Douglas Amendment barrier
to geographic expansion.11 7 The geographic expansion revolution is
almost over, and with it will go Delaware's competitive advantage in
that sphere.

2. Timeliness. After Delaware and South Dakota seized the initiative with respect to geographic expansion, numerous states followed
suit. In some instances, states adopted measures whose language
tracked almost word for word the provisions of the FCDA"8 or the
CCBA." 9 Nonetheless, Delaware enjoyed the fullest fruits of these
initiatives simply by being the innovator. There is every reason to

believe that the same principal applies with respect to product expansion. Additionally, other states (principally, New York) are acting
20
to take this initiative away from Delaware.'
3.

Nurturing Home Industry. The money center banks and the

many regional banks which are most likely to avail themselves of the
ability to cross over into other financial services areas are now native
Delaware banks.12 ' Ironically, these banks are, as a class, the only
Delaware banks which lack broadly-gauged powers.1 22 The spectacular
growth of these institutions, and the resultant economic boom for
two Iowa banks may acquire others); ME. REv. STAT ANN. tit. 9-B, § 1013(2) (Supp.
1984-85) (superintendent approval required prior to authorization); N.Y. BANKINO
LAW § 142-b (McKinney Supp. 1982-83) (bank holding company acquisitions on
reciprocal basis allowed with no regional restrictions); S.D. CODIFIED LAWS ANN.
§ 51-16-40 (1980) (limited purpose banks may be acquired by out-of-state bank holding
companies). See generally Pitts & Cranmore, Considerations Under the Federal Banking and
Securities Laws with Respect to Bank Merger or 7keovers, 36 OKLA. L. REv. 789 (1983).
116. As of March 31, 1987, 10 states offered nationwide access, while 12 additional states provide for a national "trigger." At the present time, four additional
states are considering "trigger date" legislation, and two states are considering nationwide legislation.
117. Regional banking states offer reciprocal interstate privileges. See, e.g., MASS.
GEN. LAWS ANN. ch. 167A, § 2 (West Supp. 1983); R.I. GEN. LAWS 2 (Supp. 1984)
(these statutory provisions allow branch banking and bank holding companies on a
reciprocal basis limited to New England states).
118. See, e.g., VA. CODE ANN. §§ 7-1-600-620 (1986).
119. See, e.g., GA. CODE ANN. § 6.1-381 (1986).
120. In a recent decision, the superintendent of banks in New York ruled for
purposes of New York's "little Glass-Steagall" law that a bank subsidiary is not
"principally engaged" in prohibited security activities if those activities do not generate
assets in excess of 251% of the total assets of the subsidiary. See Letter of New York
Superintendent of Banks [1985-1987 Transfer Binder] Fed. Bank. L. Rep. (CCH)
86,771, at 92,157 (Jan, 9, 1987).
121. See supra text accompanying notes 69-70.
122. See supra text accompanying notes 63-70.
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Delaware, demonstrates that it is in Delaware's best interest to nurture
their continued expansion.
4. Adequate Regulation. There is adequate security for the protection of the "safety and soundness" of Delaware banks and their
subsidiaries exercising expanded powers.'1 This protection is provided
by Delaware's banking regulations, including a newly enacted statute
clarifying the authority of the Bank Commissioner to regulate bank
holding companies, 124 combined with the "functional" regulation of
securities activities by the Securities and Exchange Commission, 25
rigorous state regulation of insurance activities, 2' and the regulation
of insured institutions by the Federal Deposit Insurance Corporation." 7
5. Protection of Affected Local Businesses. As the FCDA and its
progeny prove, the Delaware General Assembly can fashion protections
for local non-bank institutions that could conceivably suffer competitive
disadvantage from the granting of expanded powers to commercial
banks. 128 Putting aside the largely New York-based, richly capitalized,
and immensely profitable investment banks (which cry out for competition, rather than protection), the statutory creation of adequate
protections for the Delaware insurance and real estate industries can
be the certain by-product of good faith negotiations among the players.'Indeed, alert members of these industries will quickly grasp the extraordinary opportunities that abound from such expansion.
VII.

THE FEDERAL THREAT

Set against the mandate for prompt action by Delaware to expand

123. Securities activities undertaken through a bank or non-bank subsidiary are
regulated specifically under the Securities Act of 1933 and the Securities and Exchange
Act of 1934. 15 U.S.C. § 77a-77kk (1932), 17 C.F.R. §§ 230.100-.656 (1982). FDIC
regulation of non-member bank subsidiary securities activities appears at 12 C.FR.
§§ 335.401-.414 (1981). The plenary authority of the Insurance Commissioner to
regulate the activities of Delaware insurers, agents and brokers is found in the Dclavarc
Insurance Code, DEL, CODE ANr. tit. 18, §§ 321-323 (1975).
The newest and perhaps the most noteworthy addition to the literature regarding the adequate regulation of the exercise of cross-industry powers was contributed
by Gerald Corrigan, President of the Federal Reserve Board of New York, vho has
written a provocative and comprehensive proposal for the realignment and "functional" regulation of the financial services industry. FINANCIAL MARKET STRUCTURtE:
A LONGER VIEW, 1986 ANNUAL REPORT OF THE FEDERAL RESERVE Bv, or NEv Yoa
(Feb. 1987).
125. 15 U.S.C. §§ 77a-77aa, 77b-78kk; 17 C.F.R. §9 230.000-.656 (1932).
126. DEL. CODE ANN. tit. 18, §§ 101-6917 (1975 & Supp. 1986).
127. 12 C.F.R. §§ 335.101-.103 (1981).
128. See supra note 81 and accompanying text.
129. So supra notes 64-67 and accompanying text.
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the powers of state-chartered banks are the recent threats of overreaching federal actions aimed directly or indirectly at the states' side
of our dual banking system. As noted previously, Congress has enacted
and the President has signed legislation which, inter alia, prohibits
the federal bank regulatory agencies, for a one year period ending
on March 1, 1988, from approving the grant of expanded securities,
insurance or real estate powers to any federally insured bank.13° Meanwhile, the Federal Reserve Board itself has challenged on several fronts
over the last few years the exercise of the expansion of insurance and
real estate powers by member banks and their subsidiaries, even where
such exercise or expansion is expressly permitted by state law. This
is best illustrated by both the current Board review of section 225.141
of Regulation Y and the question of whether the FBHCA's prohibitions
as interpreted by the Board may be imposed directly on the activities
of banks and their subsidiaries. 131 The frustrations suffered by Citicorp
in its attempt to exercise insurance powers through a South Dakota
bank subsidiary as authorized by South Dakota law, and to expand
grandfathered insurance powers permitted under Arizona law through
its acquisition of Great Western Bank and Trust of Phoenix, send a
12
similar message.

130. Competitive Equality Banking Act of 1987, Pub. L. No. 100-86, 101 Stat.
552 (1987). See supra notes 42-43 and accompanying text. At the time this article was
written, however, one piece of proposed legislation infers a potentially contrary congressional intent; S. 1886, introduced by Senator Proxmire on November 20, 1987,
calls for the repeal of the so-called Glass-Steagall separation between investment and
commercial banking.
131. 12 C.F.R. § 225.141 (1980). Regulation Y of the Federal Reserve Board
exempts wholly-owned bank subsidiaries which are engaged in activities which are
permitted to their parent banks from the Board's regulatory reach under § 4 of the
Bank Holding Company Act. This exemption is currently endangered by a proposed
rule, published for comment on December 31, 1986, which would, inter alia, restrict
real estate investment activities permitted to member banks by state law exclusively
to non-bank subsidiaries. See Competitive Equality Banking Act of 1987, Pub. L.
No. 100-86, 101 Stat. 552, reprintedin Fed. Banking L. Rep. No. 1173 (CCH Special
1), at 35-36 (Mar. 27, 1987).
Certain other rulings of the Federal Reserve Board evidence a commitment to
chip away at the right of banks and their wholly-owned subsidiaries to exercise objected
to powers. Cf. Order Approving Acquisition of a Bank Holding Company and Certain
Non-Banking Subsidiaries, [1985-1987 Transfer Binder] Fed. Banking L. Rep. (CCH)
86,681 at 91,886 (Sept. 12, 1986); Order Denying the Acquisition of a Bank, [19841985 Transfer Binder] Fed. Banking L. Rep. (CCH) 86,320, at 90,981 (Aug. 1,
1985) (exercise of broad insurance activities through a wholly owned bank subsidiary
as authorized by South Dakota law).
132. Order Denying the Acquisition of a Bank, [1984-1985 Transfer Binder]
Fed. Banking L. Rep. (CCH) 86,320, at 90,981 (Aug. 1, 1985).
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While these developments may threaten "cutting edge" initiatives
of the state relating to expanded powers, they suggest no reason why
Delaware should not act. First, so long as the door is not completely
shut, Delaware will have lost the initiative to those of its sister states
who have already begun to act.In Further, Delaware should take a
lesson from its experience with the FCDA, which was enacted at a
time when fundamental issues which might have put an end to that
initiative in its entirety, were likewise unresolved. 131 Second, and as
previously noted, the new federal law takes great pains to vouchsafe
the authority of the states to grant insurance powers to their statechartered banks.33 Third, as Commissioner Malarkey's call to arms
reminds us, the states have primary responsibility for preserving the
dual banking system, and Delaware has shown that there is economic
wisdom to being first among the states to do so. 135 And finally, the
threat of overreaching federal action is still just that: the federal
government is proceeding circumspectly amidst great opposition in its
efforts to reach the activities of banks and their subsidiaries, and the
sponsors of the new federal law, in an extraordinary statement of
intent set squarely therein, have professed no stomach for extending
3 7
the one year moratorium on powers.
VIII.

CONCLUSION

In order to preserve, protect and nurture the extraordinary benefits which it has enjoyed as the direct result of leading the way among
states with respect to geographic expansion, Delaware must now grant
with equal vigor the right of commercial banks to expand their insurance and real estate powers. Political opposition and the threat of
overreaching federal regulation represent a challenge rather than grounds
for inaction. By granting such powers to banks, Delaware will both

133. See supra note 121 and accompanying text.
134. See supra note 81 and accompanying text.

135. Pub. L. No. 100-86, §§ 201(d), 201(e), 101 Stat. 552, 583 (1987). See supra
note 46 and accompanying text.
136. See supra notes 111-13 and accompanying text.
137. Subsection (a) of § 203 of the Act calls upon the appropriate committees in
the House of Representatives and the Senate to undertake a "comprehensive review"
of banking and financial services laws before the e.xpiration of the moratorium "in
the light of today's changing financial environment." Pub. L. No. 100-86, 5 203(a),
101 Stat. 552 (1987). Subsection (b) of § 203 then provides: "(b) Co.On.EsslonAL
INTENT NOT TO RENEv OR X'T,-ENDMoRATouUM.-It is the intent of the Congress
not to renew or extend the moratorium established under section 201 whether or not
subsequent banking legislation is passed by the Congress." Id. § 203(b).

54
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reaffirm its preeminence in the commercial banking revolution and
in the fight to preserve the dual banking system, and enjoy the
economic fruits of enabling commercial banks to be full players in
that revolution. The enactment of and signing by the Governor of
the Bank Securities Powers Act of 1987, relating to the exercise by
banks of full securities powers, marks a giant step into perhaps the
last frontier of the banking revolution.
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APPENDIX C*
CHARTER OR ACT OF INCORPORATION

OF
BANK OF DELAWARE
AS AMENDED

TO MARCH 16, 1983
FIRST: The name of the corporation is Bank of Delaware.
SECOND: The principal place of business of the corporation in
the State of Delaware shall be located at 300 Delaware Avenue, City
of Wilmington, County of New Castle. In addition to such principal
place of business, the corporation is empowered to continue and establish
such branch offices and other places of business as are or may be authorized or permitted from time to time under applicable law.
THIRD: The purpose for which the corporation is formed is to
carry on a banking and trust business and in connection therewith the
corporation shall have and possess all powers, rights, privileges and franchises incident to a banking corporation and a trust company, and in
general shall have the right, privilege and power to engage in any lawful
act or activity, within or without the State of Delaware, for which banks
may be organized under the provisions of Chapter 7 of title 5 of the
Delaware Code, as the same may be amended from time to time, and
in addition may avail itself of any additional privileges or powers permitted to it by law.
FOURTH: The amount of the total authorized capital stock of the
corporation shall be five hundred thousand dollars ($500,000), divided
into five thousand (5,000) shares of common stock, having a par value
of one hundred dollars ($100) per share.
FIFTH: The number of directors who shall constitute the whole
board of directors of the corporation shall be such number as shall be
fixed by, or in the manner provided in, the by-laws of the corporation,
provided that the number of directors shall not be less than five.
SIXTH: Every person who was or is a party or is threatened to
be made a party to or is involved in any action, suit or proceeding,
whether civil, criminal, administrative or investigative, by reason of the
fact that he or she or a person of whom he or she is the legal represen-

*Supplied through the courtesy of Michael Kelsey, Esq., of the Bank of Dclaware legal
department.
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tative is or was a director or officer of the corporation or is or was serv-

ing at the request of the corporation as a director or officer of another
corporation, or as its representative in a partnership, joint venture, trust
or other enterprise, whether the basis of such action, suit or proceeding

is alleged action in an official capacity as a director, officer or representative, or in any other capacity while serving as a director, officer or
representative, shall be indemnified and held harmless by the corporation to the fullest extent authorized by the General Corporation Law
of the State of Delaware, as the same exists or may hereafter be amended,
against all expenses, liability and loss (including attorneys fees,
judgments, fines and amounts paid or to be paid in settlement) reasonably
incurred or suffered by him or her in connection therewith. Such right
shall be a contract right and shall include the right to be paid by the
corporation expenses incurred in defending any action, suit or proceeding
in advance of its final disposition upon delivery to the corporation of
an undertaking, by or on behalf of such person, to repay all amounts
so advanced unless it should be determined ultimately that such person
is entitled to be indemnified under this article or otherwise.
If a claim under this article is not paid in full by the corporation
within ninety days after a written claim has been received by the corporation, the claimant may at any time thereafter bring suit against the
corporation to recover the unpaid amount of the claim and if successful

in whole or in part, the claimant shall be entitled to be paid also the
expense of prosecuting such claim. It shall be a defense to any such action (other than an action brought to enforce a claim for expenses in-

curred in defending any action, suit or proceeding in advance of its final
disposition where the required undertaking has been tendered to the corporation) that the claimant has not met the standards of conduct which
make it permissible under the General Corporation Law of the State
of Delaware for the corporation to indemnify the claimant for the amount
claimed, but the burden of proving such defense shall be on the cor-

poration. Neither the failure of the corporation (including its board of
directors, independent legal counsel, or its stockholders) to have made
a determination prior to the commencement of such action that indemnification of the claimant is proper in the circumstances because he or
she has met the applicable standard of conduct set forth in the General
Corporation Law of Delaware, nor an actual determination by the corporation (including its board of directors, independent legal counsel,
or its stockholders) that the claimant has not met such applicable standard of conduct shall be a defense to the action or create a presumption
that the claimant has not met the applicable standard of conduct.
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The rights conferred by this Article Seventh shall not be exclusive
of any other right which such persons may have or hereafter acquire
under any statute, provision of the Charter or Act of Incorporation, bylaw, agreement, vote of stockholders or disinterested directors or
otherwise.
The corporation may maintain insurance, at its expense, to protect itself and any such director, officer or representative against any
such expense, liability or loss, whether or not the corporation would have
the power to indemnify him or her against such expense, liability or
loss under the General Corporation Law of the State of Delaware.
SEVENTH: The corporation shall have perpetual existence.
EIGHTH: The private property of the stockholders of the corporation shall not be subject to the payment of the corporate debts.
NINTH: The business and affairs of the corporation shall be managed by the board of directors, and the directors need not be elected
by ballot unless required by the by-laws of the corporation.
. TENTH: In furtherance and not in limitation of the powers conferred by the laws of the State of Delaware, the board of directors is
expressly authorized to make, amend and repeal the by-laws of the corporation. The by-laws of the corporation may confer upon the directors
specific powers, not inconsistent with law, which are in addition to the
powers and authority expressly conferred upon directors of banks under
the laws of the State of Delaware.
ELEVENTH: The corporation has the right to amend and repeal
any provision contained in this Charter in the manner prescribed by
the laws of the State of Delaware. All rights herein conferred are granted
subject to this reservation.

I hereby certify that the above is a true and correct copy of the Charteror Act
of Incorporation of Bank of Delaware, as amended to date.

Assistant Secretary

Date:

