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Ch., 374 A.2d 5 (1977); Trans World Airlines, Inc. v. Hughes, Del.
Ch., 317 A.2d 114 (1974).

Preparatory to the trial of this matter, additional rulings were
made concerning the res judicata effect of the aborted federal phase
of this controversy, (Trans World Airlines, Inc. v. Summa Corp., et al.,
C.A. No. 1607, Walsh, V.C. (Feb. 5, 1985)) and defining the issues
for trial resolution ( Trans World Airlines, Inc. v. Summa Corp., C.A.
No. 1607, Walsh, V.C., (March 12, 1985)). The latter ruling concluded that the "law of the case" which controlled the presentation
of proof at trial was settled in Chancellor Marvel's 1977 decision
and implementing order. It is not amiss to repeat this Court's March
12, 1985 holding as a prelude to the trial findings:
TWA will be permitted to show the extent of its damages resulting from the defendants' control in five distinct
areas for the years 1958 through 1963:
1. Decreases in operating income for later delivery of Boeing
jet aircraft.
2. Decreases in operating income for later delivery of Convair
jet aircraft.
3. Decreases in operating income as a result of being limited
to a smaller total fleet of jet aircraft.
4. Consequential damages, other than decreases in operating
income, attributable to later delivery of Convair jet
aircraft.
5. Increased expenses from being denied the right to acquire
ownership of jet aircraft prior to December 30, 1960.

[1,2]

The 1977 ruling also determined that because the alleged

harm occurred in the context of parent-dominated transactions, the
intrinsic fairness standard controlled the burden of proof; i. e., Hughes,

as the controlling shareholder, was required to demonstrate that his
conduct was not a cause of the losses suffered by the minority
shareholders. Within the ambit of that responsibility Hughes was,
nevertheless, free to satisfy his burden of persuasion by presenting
evidence to show that TWA's operating experience would have been
no different under an independent board of directors.
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II

TWA'S JET ACQUISITION PROGRAM UNDER
HUGHES' CONTROL
A.

Hughes - TWA Relationship

The events that form the backdrop for TWA's claim can be
understood only in the context of the unique relationship between
Hughes and the airline he dominated from the end of World War
II until 1961 when his control was made subject to a voting trust.
The extent of that control has been amply documented and, indeed,
is not seriously contested by the Hughes defendants. Through handpicked directors and subservient officers Hughes shaped the operating
destiny of one of the world's largest airlines. In an era when jet
aircraft, which had proved its dominance over piston-driven equipment in military application, was gaining wide acceptance in commercial aviation, Hughes dictated the size of TWA's initial jet fleet.
Through direct negotiation and contracts with the principal manufacturers of jet aircraft Hughes determined the price, size, financing
terms, delivery dates, and specifications of TWA's jets.
The chronology of TWA's jet acquisition program is essentially
undisputed and was the subject of admitted responses to TWA's
pretrial request for admissions. In late 1954, Boeing Aircraft Company ("Boeing") embarked on an aggressive campaign to convert
its military jet transport design to commercial use and to that end
contacted the major United States carriers, TWA, Pan American
World Airways ("Pan Am"), American Airlines ("American") and
United Airlines ("United") to elicit their interest in production
contracts for jet aircraft. The following spring, General Dynamics
Corporation, acting through its Convair division, ("Convair") and
Douglas Aircraft Corporation ("Douglas") entered the field with
competing jet designs.
The person most knowledgeable concerning TWA's jet fleet
acquisition program and TWA's principal witness at trial, was Robert
W. Rummel. Rummel had a long and unusual association with
TWA, Toolco, and Hughes personally. He joined TWA in 1943 as
an aeronautical engineer and until his retirement in 1978 served the
airline in various operational and planning capacities, including Chief
Engineer and Vice President for Planning and Research. From 1955
to 1960, among his other duties, he worked directly for Hughes in
negotiations and delivery arrangements with Boeing and Convair.
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In 1956, while still employed by TWA, he was placed on the payroll
of Toolco, at Hughes' direction, with orders to implement Hughes'
policies for TWA jet acquisition. Since his retirement he has operated
his own airline consulting firm. He testified for more than seven
trial days both as a fact and expert witness. It is no exaggeration
to say that he was the key witness for TWA, upon whose testimony
the strength of its case depended.
B.

Initial Orders

In the fall of 1955, the major commercial air carriers began to
place orders for jet airplanes. On October 13, 1955, Pan Am announced that it had ordered twenty-five DC-8s (with delivery to
begin in December, 1959) and twenty Boeing 707-120s (with delivery
scheduled to begin in December, 1958). Twelve days later, United
announced that it had ordered thirty Douglas DC-8s, with delivery
scheduled to begin in May, 1959. Fourteen days after United's order,
American announced that it had agreed to purchase thirty Boeing
707-120s, with delivery scheduled to begin in February, 1959.
Despite Boeing's assumption that it led the race to develop jet
aircraft, Douglas had developed an aircraft that used higher- powered
engines than the Boeing airplane, had a larger wing area, less
sweepback, and a slightly wider cabin cross section. These improvements gave the DC-8 a nonstop transatlantic capability, which was
not matched by Boeing's 707-120. In fact, Pan Am informed Boeing
that it was buying the 707-120s merely as interim equipment, since,
despite the Boeing airplane's shortcomings, Pan Am favored Boeing's
early delivery date. In response to the challenge from Douglas' DC8, Boeing's engineers hurriedly designed an updated jet airplane that
met the requirements of the transatlantic air carriers and surpassed
the advantages of the DC-8. Boeing's improved aircraft was called

the 707-320 and became its long range prototype.
Boeing's new design proved successful in attracting orders from

the major carriers. In November, 1955, American ordered thirty
707-120s, but requested the larger body diameter available from the
707-320 design. In addition, in December of that year, Pan Am
reduced its order to ten (rather than twenty) Boeing 707-120s with
the option to cancel the last four, but ordered twelve Boeing 707320s, with an option on ten more, with delivery to begin in August,
1959. In January, 1956, Pan Am exercised its option for five additional 707-320s and cancelled the last four of the ten 707-120s it
had ordered. Thus, Pan Am's initial jet order included forty-eight
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planes; twenty-five Douglas DC-8s, seventeen Boeing 707-320s, and
six Boeing 707-120s.
C.

TWA's Order

Hughes finally authorized TWA to negotiate with Boeing for
the acquisition of jets in late December, 1955, and TWA entered
the jet acquisition race in January, 1956, when Toolco agreed to
purchase eight Boeing 707-120s, with delivery scheduled to begin in
April, 1959. About two months later, Toolco entered into a contract
for eighteen Boeing 707-320s, with delivery slated to begin in November, 1959, and increased its order for Boeing 707-120s from the
original eight to nine, then to twelve (on September 28, 1956) and
finally to fifteen (onJanuary 10, 1957). Thus, Toolco's order included
thirty-three jet airplanes: eighteen Boeing 707-320s, and fifteen Boeing
707-120s. In April, 1956, however, Toolco further increased its order
by agreeing to buy thirty Convair "Model 22s" (which came to be
known as the CV- 880) with deliveries scheduled to run from January
to November of 1960. The number of Boeing and Convair jets
ordered was based on discussions between Rummel and Hughes as
to the proper number of aircraft for TWA's needs. In the initial
fleet, the Boeing 320 jets were of particular importance to TWA
because the 320s were the jets best suited to international use. Since
TWA was in the unique position of having authorization to provide
service from interior U. S. cities through gateway cities to points
around the world, long range jets were critical to TWA's ability to
maximize its position in the industry.
Rummel testified that TWA and Toolco did not negotiate to
preserve TWA's position in the commercial air transport industry
because Hughes did not authorize negotiations with Boeing and
Douglas unless Toolco would be given a significant priority in delivery
positions. Boeing sought to achieve a "dovetailing" of deliveries to
its customers in recognition of the need to maintain a broad base
of customers by keeping them competitive in the early jet age. Boeing
thus retained "places" for all its buyers but found Hughes difficult
to deal with because of his intransigence and unwillingness to delegate
authority. Rummel claimed that because of Hughes' delay, despite
Rummel's prodding, TWA lost delivery priority vis-a-vis Pan Am,
its principal competitor in the international market.
Rummel's testimony explaining the competitive disadvantage
placed on TWA by Toolco's failure to order jet aircraft at the same
time orders were being placed by its competitors was supported by
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the deposition of J. B. Connelly, the Vice President and Assistant
General Manager of Boeing's Aircraft Division. Connelly was familiar
with the development, production, sales and deliveries of commercial
jet aircraft by Boeing from 1954-1961 and testified that Boeing would
have given TWA delivery positions that were substantially as early
as those of its competitors who had placed similar orders. Thus, had
Hughes allowed TWA to place its order at the same time as those
of its competitors, TWA would have had substantial equality of
delivery positions.
D.

Beginning Commercial Jet Service: August 1958-1959

In August, 1958, Pan Am received its first Boeing 707-120, and
about two months later, American accepted its first 707-120. On
October 26, 1958, Pan Am began transatlantic jet service using the
Boeing 707-120. And on January 25, 1959, American began transcontinental jet service with its 707-120s.
At the end of January, 1959, Toolco received its first 707-120,
and leased this airplane (and subsequent 707-120s) to TWA under
a day to day lease, approved by the Civil Aeronautics Board, that
was cancellable at any time on twenty-four hours notice. On March
20, 1959, TWA began transcontinental jet service, less than two
months after American Airlines had begun transcontinental service
using Boeing 707-120s.
In July, 1959, Pan Am received the first 707-320. By this time,
Toolco had sold its rights to six of the eighteen 707-320s it had
ordered to Pan Am. Plaintiff's complaint alleges, and it is not
disputed, that in the spring of 1959 Toolco was not able to arrange
financing to pay for aircraft that were scheduled to be delivered.
Therefore, in June, 1959, Toolco arranged to sell six Boeing 320s
to Pan Am. This sale enabled Toolco to avoid a default on its
contract with Boeing, but placed TWA at a substantial disadvantage
in the transatlantic market. By the end of the summer of 1959 Pan
Am had begun transatlantic jet service using the more powerful,
wide body 707-320, and on November 5, 1959, Pan Am received
the first of six 707-320s which were originally manufactured for
Toolco.
TWA received its first 707-320 in November, 1959, and began
transatlantic service on November 23, less than two months after
Pan Am had begun transatlantic service using the 707-320. Like the
707-120s which Toolco had purchased, the 320s were leased to TWA
under day to day lease agreements which were approved by the Civil
Aeronautics Board.
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TWA's Early Years with Commercial Jet Service

By January 18, 1960, Toolco had received five 707-320s, and
had placed them in service with TWA. Although the fifth airplane
was to be leased to TWA under an arrangement similar to those
for Toolco's other jets, on May 9, 1960, title to this jet was transferred
to TWA, along with Toolco's rights to the remaining seven 320s,
so that TWA acquired title to each airplane as it was delivered. In
addition, record title to two of the fifteen 707-120s then under lease
was transferred to TWA.
F. Delayed Delivery of CV-880s
Unlike its claim for damages in relation to the procurement and
delivery of Boeing jets, TWA does not contend that the Convair
jets should have been ordered at an earlier date. Instead, TWA
claims that it suffered damages when Toolco prevented timely delivery
of the Convair jets and was damaged by failure to receive ten of
the thirty CV-880s originally ordered by Toolco.
In April, 1956, Toolco agreed to purchase thirty CV-880s, with
delivery scheduled to run from January to November of 1960. Delta
also contracted with Convair for ten CV-880s, with allocation of the
completed airplanes between Toolco and Delta to be determined at
a later date. During the fall of 1958, however, when allocations were
to be determined, Toolco refused to agree to a delivery schedule,
and Convair finally made its own allocations.
On March 5, 1959, Toolco informed Robert Rummel that TWA
would not receive ten of the CV-880s that Toolco had previously
ordered. Rummel testified that he and other executives unsuccessfully
protested to Hughes about this cutback. Later, on March 2, 1960,
the purchase agreement between Convair and Toolco covering the
thirty CV-880s that had been ordered was changed and a new delivery
schedule was established.
As the aircraft were being manufactured, however, Toolco sent
armed guards to the Convair plant with instructions to take control
over the first four CV-880s coming off the production line. These
planes were bailed to Toolco, and remained under guard preventing
testing or delivery of the aircraft. Toolco also removed other aircraft
from the production line at Hughes' request, and refused to accept
delivery of completed aircraft. Eventually, Convair claimed damages
from Toolco for delays in delivery and storage costs for nineteen of
the twenty planes that were finally delivered to TWA. In 1963,
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Toolco settled Convair's damage claims for disruption of its business
and delays in delivery by crediting Convair with $3.75 million.
In November, 1960, Toolco released its rights to six of the thirty
CV-880s it had ordered, and allowed Convair to lease those jets to
Northeast Airlines. This lease agreement precluded TWA from receiving these six jets, and thus TWA alleges that it was further
delayed in receiving an adequate number of jet aircraft.
TWA contends, with support from Rummel, that Hughes interfered with the production of Convair jets, caused some of them
to be delivered late, improperly diverted others to Northeast, and
prevented delivery to TWA. Toolco argues, however, that the delays
in delivery of the CV-880s were due to changes required by the
FAA, TWA, and Convair. The defendant maintains that the only
active interference by Toolco with the delivery of the planes was
removing three of the jets from the production line in December,
1959. This interference, they argue, was not considered to delay
Convair's production schedule at the time. Based on Rummel's
testimony, however, I find that the delays in receiving CV-880s were
attributable, at least in substantial part, to the combined effect of
Toolco's actions and Hughes' behavior.
G.

Rummel's Revised Fleet

On December 30, 1960, Toolco, TWA and lending institutions
dosed a financing arrangement which enabled TWA to purchase
thirteen Boeing 707-120s and four Boeing 707-320s from Toolco.
TWA already had obtained title to two Boeing 120s, eight 320s, and
one CV-880, and had the right to acquire nineteen more CV- 880s
which Toolco had ordered. Pursuant to this financing agreement,
Toolco was required to place its TWA shares in a voting trust.
In order to demonstrate the jet fleet TWA should have received
during the period of Hughes' dominance, in contrast to the fortyfive jet planes actually secured, Rummel reconstructed the delivery
schedules to reflect both earlier and supplemental receipt of jet aircraft. Two possible scenarios emerged from that presentation: (1) a
sixty-three plane jet fleet consisting of eighteen 707-331s; fifteen 707131s and thirty CV-880s or (2) a fifty-two plane jet fleet made up
of only two additional B331s and five additional CV-880s. The latter
projection became a source of hope for TWA management in early
1959, after Hughes' initial cutback of the jet program, when Rummel
was requested by TWA management to explore alternative arrangements with Boeing and Convair for the additional seven aircraft.
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III

THE REVENUE EFFECT OF AN INCREASED JET FLEET
(1959-1963)
A.

The Wemple Methodology

In order to demonstrate the financial benefit which would have
resulted from an increased jet fleet, TWA extrapolated the passenger
revenue to be achieved from Rummel's revised jet delivery schedule.
The bulk of its evidential presentation in this regard was made by
Edward L. Wemple, a transportation engineer and consultant whose
initial contact with TWA was in 1956. Since that time, on various
occasions, principally as an employee of Coverdale & Colpitts, a
consulting engineering firm, Wemple undertook revenue studies and
forecasts for segments of TWA's domestic operations. Between 1956
and 1962 he was engaged by TWA to examine its operations and
he was thus a first-hand observer in the jet transition period.
Wemple's revenue projections were premised on his perception
of TWA's historical operating experience as it approached the jet
era. TWA's post-World War II operating profile was unique. TWA
competed aggressively with Pan Am for the lucrative international
trade but at the same time was one of the four largest trunk carriers
operating within the United States. Thus, it was the only domestic
carrier that had a full complement of domestic and international
routes. In the international trade, the transatlantic routes were deemed
the most lucrative and on those routes TWA competed favorably
with Pan Am. By virtue of its domestic service to and from the socalled gateway cities, e.g., Chicago, Kansas City and St. Louis, TWA
enjoyed the advantage of same plane or direct connection for European travelers.
In general, TWA's equipment profile in 1958 compared favorably with its competitors in number but its reliance on slightly slower
Lockhead Constellation aircraft while its principal competitors were
using Douglas DC-7s and DC-7Cs was somewhat of a handicap. As
the Coverdale & Colpitts 1959 study notes, if TWA was to remain
competitive it was essential that TWA's jet transition remain apace
of its competitors. This could be accomplished with a smaller number
of aircraft (189 piston aircraft in 1958 vs. a 117 "mixed" fleet in
1961) because of the obvious efficiency and customer attraction which
jet airplanes offered. In fact, TWA eventually achieved the 1961
equipment level envisioned in the 1959 study but, with respect to
the jet aircraft component, not on the schedule anticipated.
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The Coverdale & Colpitts 1959 study listed both the historical
and forecasted passenger load factors' for TWA's two operating
segments:
Domestic Service

Year

Average of All Flights

1954
1955
1956
1957
1958

68.1%
64.6%
64.4%
62.8%
64.5%

Forecast
1959
1960
1961

Average of All Flights
67.3%
65.2%
65.3%
International Service

Year

Average of all Flights

1954
1955

64.0%
65.2%

1956
1957
1958

62.0%

Forecast

Average of all Flights

1959
1960
1961

61.1%

62.6%
54.2%

60.0%
55.7%

2. "Passenger load factor" is the percentage of seats occupied by paying
passengers on a flight. "Revenue Passenger miles" are the number of miles flown
by paying passengers traveling between pairs of airports measured at mileage
standards promulgated by the Civil Aeronautics Board. "Available seat miles"
refers to the number of seats offered for sale times the distance to be flown. The
passenger load factor is calculated by dividing the revenue passenger miles by the
available seat miles.
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Coverdale & Colpitts', and Rummel's, estimates of improved
load factors for TWA in both domestic and international operations
were based primarily on the operating efficiencies and passenger
receptivity experienced by those airlines which had received the early
jets3. Load factors on jet aircraft were exceeding 80% in early 1959.
Rummel also noted that TWA's international load factor had fallen
off sharply in 1958 because Pan Am, its principal overseas competitor,
was already operating partial jet service.
B.

Wemple's Financial Estimates

Wemple's general evidential responsibility was to supply the
financial results which TWA would have achieved with a larger jet
fleet for the period 1959 through 1963. He accepted various "assumptions" based upon Rummel's jet delivery conclusions, constructed a "pro forma" jet fleet, applied TWA's revenue and operating
experience in the subject years and calculated the net revenue effect
before depreciation, amortization and aircraft rental charges. In general, his calculations followed the damage categories claimed by
TWA, as limited by the pretrial rulings. Since his studies were based
on two sets of hypotheticals, different results were obtained.
1.

The Sixty-Three Jet Fleet Results

In his first study, which yielded a much larger increase in net
revenue, Wemple applied four separate fleet adjustments: (1) earlier
receipt of Boeing jets eventually received (both B-131 and B-331),
(2) earlier receipt of six additional B-331s, (3) earlier receipt of
twenty CV-880s eventually received and (4) receipt of ten additional
CV-880s. Because the four adjustment factors would not, in any
event, have applied in each of the four damage years Wemple's
calculations yielded the following results:

3. An illustration of the revolutionary effect that the introduction of jets had
upon passenger travel is the difference in flying time on TWA service between
New York and Los Angeles. Constellation service required 9 hours and 50 minutes
while early jet service required only 5 hours and 50 minutes. In addition, the jets
were larger and virtually vibration free.
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Changes in
Jet Aircraft

I

II

III
IV

Improvement in TWA Financial
Results from Operations
1963
1959
1960
1961
1962
(Millions)

Earlier receipt
of B-131 and
B331

$3.9

$4.7

-

Earlier receipt
of six additional B-331

0.6

23.1

$13.1

$12.2

$4.2

-

-

Earlier receipt
of 20 CV-880

7.2

Receipt of 30
CV-880

3.6

8.5

6.3

8.6

$38.6

$26.6

$18.5

$12.8
$101.0

Annual Totals

$4.5

Grand Totals for All Years

The total net revenue figure for the damage years was reduced
by $700,000 to reflect the increase in capital expenditures by TWA
for supporting ground property and equipment needed to serve the
jet aircraft under the accelerated and supplemental delivery schedule.
2.

The Fifty-Two Jet Fleet Results

TWA also asked Wemple to apply the same net revenue methodology to a smaller jet fleet in the same damage years. This fleet,
consisting of fifty-two jet planes, was based on the assumption that
TWA would not eventually receive the six B-331s which were diverted
to Pan Am nor five of the ten CV-880s deleted from the original
Convair contract. The adjustments for late delivery of all jets remained intact and produced the following results:
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Changes in
Jet Aircraft

Improvement in TWA Financial

1959

Results from Operations
1960
1961
1962

1963

(Millions)
I

II

III

Earlier receipt
of B-131 and
B-331
in
1958,
1959
and 1960
Earlier receipt
of 20 CV-880
in 1960
Receipt of 5
additional, total of 25, CV880 in 1960

Annual Total

$3.9

$4.7

7.2

-

-

$3.9

Grand Total for All Years

2.5

4.4

3.1

3.2

$14.4

$9.3

S3.1

$3.2

$33.9

As Hughes argued at trial and in the post-trial briefing, Wemple's approach is open to some question. His studies were constructed
on certain fleet size assumptions supplied by Rummel, and the
validity of those "givens" must be separately examined. But even
if the merit of the assumptions is deemed outside the scope of
Wemple's presentation, difficulties remain. His use of constant load
factors as a multiple for revenue calculation does not find support
from other observers at the time. Decreases in passenger load factors
were a cause for concern throughout the airline industry during the
early part of the damage years, particularly 1961. Both the CAB
and respected industry publications such as Aviation Week contain
repeated references to the need to reduce seat capacity to offset the
reduction in passenger volume. It is, of course, difficult to reconstruct
operating results based on capacity which did not exist, and the
parties' experts are in sharp disagreement on whether the passenger
market could have been enhanced by infusion of larger jet fleets.
But to the extent that constant load factors are open to question
their significance looms larger as the size of the reconstructed fleet
increases.
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The "Market Share Ratio" Methodology

To counter TWA's claim that its operating results would have
been enhanced by a larger jet fleet, Hughes presented evidence that
TWA was, in effect, "locked in" to its share of passenger traffic
during the damage years. Hughes' expert, Willie G. McKnight of
Booz-Allen & Hamilton, evaluated TWA's potential performance
from 1959 to 1963 under the constraints of TWA's "market share
ratio." The market share ratio represents the carrier's share of traffic
divided by its share of the capacity offered in a particular market.
McKnight testified that Booz-Allen chose the market share ratio
methodology because it provided the best indication of the effects
additional jets would have had on TWA's fleet by evaluating the
airline's historic success in marketing its share of the capacity in a
particular market.
Unlike Wemple's assumption that TWA's historic average jet
load factor provided the best measure for estimating the additional
traffic that TWA would have obtained with earlier additional jets,
Booz-Allen assumed that TWA would have experienced the same
degree of success in marketing additional jets as it had experienced
with jets it actually operated during that period. Thus, the BoozAllen methodology evaluated additional jet capacity within the context
of the entire industry, rather than as a guaranteed portion of TWA's
market share.
To account for possible "stimulation" of air travel which might
have resulted from additional jet capacity on domestic routes, BoozAllen applied a 20% "stimulation factor" which assumed that, for
every one hundred additional seats offered, twenty new passengers
would decide to fly. No provision was made for stimulation in the
international market, however, because Booz-Allen viewed potential
additional capacity in this sector as merely a shift from Pan Am to
TWA. Later, since most of the international capacity was being
generated by jet-serviced routes, Booz-Allen believed that simply
adding more jets in this market would not result in stimulation of
the international market.
Hughes also argued that since the passenger airline business is
seasonal, Wemple's approach was less accurate than McKnight's
because Wemple used annual averages and ratios rather than making
evaluations based on the monthly or quarterly data available which
were used by Booz-Allen. Hughes claims that as a result, Wemple's
estimates of traffic and revenue increases were overstated. TWA
maintains, however, that Wemple's methodology actually understated
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the traffic gain which TWA could have achieved because it was
based on TWA's historical experience with an inadequate jet fleet,
rather than on a satisfactory fleet.
Despite TWA's continued criticism of McKnight's "market share
ratio" methodology, it appears that Wemple used a similar method
to project TWA's performance in the international division in his
report in the federal proceedings. In fact, Wemple testified that this
method produced accurate results and could have been used as the
international portion of the report he prepared for this litigation. By
abandoning the market share approach, Wemple increased the size
of the operating profit that would have been available for six additional Boeing 320s from $21.8 million to $53.2 million. Wemple
testified that although his estimates for his federal report were accurate, he believed that the system he used in this case was much
more reasonable and reliable.
The Booz-Allen methodology does not provide an indication of
the effect of additional jet capacity outside of the constraints of the
historic market share ratio. Thus, the Booz-Allen methodology does
not provide an indication of whether an independent TWA would
have been able to improve its competitive position with earlier and
additional jets. This shortsightedness in the Booz-Allen approach
renders it of marginal application in this case. Although Wemple's
approach tends to be somewhat rigid in its growth projections, it is
historically sound and, on balance, is preferable to the Booz-Allen
methodology.
IV
FINANCING THE RECONSTRUCTED JET FLEET
In an effort to show that acquisition of a larger initial jet fleet
was financially feasible, TWA presented evidence to the effect that
both a sixty-three plane fleet and a fifty-two plane fleet were within
TWA's financing capability in 1959 and 1960. This presentation was
made by Richard C. Yancey, a managing director of the investment
banking firm of Dillon, Read & Co. Inc. ("Dillon Read"). Dillon
Read had been TWA's primary financial advisor since 1959 and
Yancey had participated in the 1967 refinancing of TWA's debt.
Yancey's basic charge was to determine whether the approximately $396 million required for a sixty-three plane fleet acquisition
could be secured through a combination of borrowing and internally
generated funds. Since TWA at 1958 year's end already had out-
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standing long term debt of $81 million (including $18 million owed
to Hughes), his sixty-three plane fleet study assumed a total long
term debt of $477 million. Critical to Yancey's feasibility opinion
was Hughes' participation in the form of $100 million in advances
which, in the eyes of a prospective senior lender, would be deemed
an equity contribution. Yancey's pro forma financing for TWA's
sixty-three plane jet fleet also projected a long term debt ratio of

55%, which would have been one of the highest in the airline
industry.
The principal criticism that can be leveled at Yancey's financial
studies is that they do not appear to be consistent with the conclusions
reached by other Dillon Read advisors of TWA in 1959 when actual
jet fleet financing was being considered. Yancey gave no consideration
to the conclusions reached by other members of his firm at that time
and, indeed, appears to have studiously avoided such data in formulating his own views. The 1959 Dillon Read study was much
more pessimistic about TWA's ability to service senior debt commitments because of recent operating losses. At that time, Dillon
Read opined that TWA could not service senior debt of more than
$250 million and that the approximately $50 million gap in projected
financing would have to be supplied by additional equity, presumably
from Hughes.
There appears little doubt that, even under the Dillon Read
1959 study and certainly under Yancey's projections, TWA would
have been able, with Hughes' cooperation, to finance a fifty-two
plane fleet.
V
THE ACCOUNTING RESULTS OF A RECONSTRUCTED FLEET
In order to demonstrate the ultimate financial results which an
enlarged jet fleet would have produced it was necessary for TWA
to recast its financial data, principally its profit and loss statements
and balance sheets, for the damage years. To do this TWA presented
the testimony of Joseph J. Rigney, a partner with the accounting
firm of Price Waterhouse. Although Rigney was the first witness to
testify, logically, his testimony should have concluded the damages

presentation, since his opinion reflected the "bottom line" or net
equity improvement which would have been achieved by TWA stockholders under an enlarged jet fleet given the operating conditions
and revenue results presented by other TWA witnesses.
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In essence, Rigney's reconstructed accounting for the damage
years was a pro forma presentation of the operating assumptions
that underlie TWA's claim for damages. Those assumptions for the
sixty-three plane fleet included: (1) the earlier delivery dates for all
Boeing and Convair aircraft originally contracted for by Hughes,
(2) the financing plan espoused by Yancey of Dillon, Read and (3)
the traffic volume and related operating expenses supplied by Rummel. Rigney's conclusions are as sound, or as weak, as the predicates
he used.
Rigney also made his determinations based on alternative fleet
sizes. A sixty-three plane jet fleet yielded an additional $41.2 million
over the damage years and a fifty-two plane jet fleet resulted in
$16.7 million in additional equity. Both figures represented earnings
before taxes. Although Rigney's approach seemed to conform to the
accounting practices that TWA historically followed during the damage years, certain of his adjustments were attacked as aberrational
and construed to achieve an unusual result.
Hughes' principal criticism of Rigney's reconstruction efforts
was directed to Rigney's use of certain changes in accounting policies
actually adopted by TWA at year's end in 1963. These changes had
the effect of increasing TWA's net worth as of December 31, 1963,
by $7.7 million for the sixty-three plane fleet and $5.8 million for
the fifty-two plane fleet. There is no dispute that the changes in
accounting policy actually occurred but, at the time, as evidenced
by TWA's 1963 annual report, they resulted in the creation of a
special item of only $200,000 before taxes. Hughes argues that to
apply the revised accounting treatment to a larger jet fleet unfairly
distorts the damage claims.
Laying aside the charge that the termination date for the damage
period was arbitrarily selected, an argument later considered in this
opinion, the application of the special item formula appears supportable as a matter of accounting reconstruction. As Rigney noted,
the largest component of the special item figure ($5.6 million for
the sixty-three plane fleet and $4 million for the fifty-two plane fleet)
resulted from TWA's returning to the accounting treatment of overhaul expenses which had been used by TWA prior to 1959 and
which was currently used by its major competitor, Pan Am. Under
its prior practice TWA charged jet overhaul expenses to a reserve
on the basis of hours flown. The 1963 changes placed overhaul
expenses on a cash basis, i. e., TWA charged overhaul expenses to
its operating expenses as the overhauls were made. By eliminating
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the reserve, TWA "created" additional shareholder equity with CAB
approval. Although TWA secured CAB approval with the understanding that other changes in jet depreciation policies would follow
in 1964 it does not appear that such related changes would dilute
the effect of the additional special item.
[3] Despite the criticism of Hughes' accounting expert, Maurice Whalen, I am satisfied that Rigney's reconstruction efforts were
fairly made and do not distort the equity increase which TWA would
have achieved from a larger jet fleet. The voluminous and detailed
exhibits he prepared and his explanation of the use he made of the
assumptions supplied by other witnesses support his conclusions.
Although present application of the 1963 accounting policy changes
result in substantial increases in net worth, and resulting damage
claims, there is no question that such changes were implemented by
TWA management by December 31, 1963. Hughes' contention that
such special items would not have been created if the resulting
amounts would have yielded such large changes in the TWA financial
statements is mere speculation and lacks evidential support in this
record. An enlarged jet fleet of whatever size would have yielded
different operating results for TWA in any event. In proving its
damages TWA is not required to exclude every hypothesis which
might have altered the result it claims. It is enough if it demonstrates
that the results were reasonable, and more likely than not to occur,
based on historical events. On the present record with respect to its
accounting presentation, such a burden has been satisfied.
VI
SELECTION OF THE DAMAGE PERIOD
TWA's projection of its damages over five and one quarter
years was intended to demonstrate the financial effect of a reduced
jet fleet based on Hughes' failure to meet his commitments to the

airline he controlled. Hughes contends, however, that the damage
period has been arbitrarily selected by TWA in an effort to inflate
its claim. Hughes has little quarrel with the beginning date for the
damage period, the last quarter of 1958, since it is clear from the
evidence that the earliest Boeing jet should have been received by
TWA in early December 1958. Hughes is, however, sharply critical
cf the termination date of the damage period because it permits
application of accounting policy changes that resulted in the creation
of special items of increased net worth for the 1963 operating year.
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[4] Hughes' argument that the damage period was artificially
enlarged to include the last quarter of 1963 seems somewhat inconsistent with his own efforts to expand the damage focus, for mitigation
purposes, to include the post-1963 maintenance and fuel cost savings
which would have been realized by a reconstructed fleet of fan jets.
More to the point, however, the evidence is clear that with the
emergence of an "independent" TWA board following the establishment of the voting trust, TWA management addressed the competitive problems attributable to the size of its jet fleet. TWA's efforts
to remedy this deficiency were substantially complete by 1964. In
the judgment of those most familiar with the operation of TWA's
jet fleet at this time, principally Rummel, the effect of the Hughesdictated jet fleet practices had been dissipated by 1964. That opinion,
which finds support in historical data, finds greater acceptance than
highly speculative assertions to the contrary. In sum, I find the
damage period selected by TWA acceptable because its endorsement
by Rummel is corroborated by historical facts.
VII
LOSSES DUE TO DISRUPTION OF TRAINING AND UTILIZATION OF PERSONNEL
In addition to consequential revenue losses resulting from failure
to receive CV-880s, as presented by Rigney, TWA claims specific
damages for disruption of its business during the period of transition
to jet aircraft. These additional damages are sought for Hughes'
disruption of TWA's plans for training flight and ground crews for
the CV-880 in anticipation of the commencement of commercial
service with CV-880s in May, 1960. Of the $570,478 amount claimed,
it is undisputed that $350,246 represents guaranteed salaries that
TWA paid to flight crews that were idle because the Convair jets
for which they had been trained had not arrived. The cost of flight
crew refresher training required when the CV-880s became available
was $177,260, and the remaining $42,972 represents the cost of
ground crew refresher training.
Plaintiff has introduced into evidence prepared statements by
Raymond F. Rowe (TWA's Staff Vice President for Transportation
Training) and Virgil L. Walstrom (TWA's Director of Maintenance
and Overhaul Planning) to support this claim. Hughes argues, however, that the $350,246 claimed for guaranteed flight pay is composed
in part of payments to certain pilots based on their alleged idleness
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when some of these pilots were actually in flight training for TWA's
Boeing aircraft. This adjustment is reflected on TWA's books and
amounts to $32,112. Hughes further argues that TWA's failure to
receive CV-880s by May 1960 cannot be attributed to Hughes'
conduct, and thus the $220,232 for refresher training is not an
allowable item of damages.
[5] Having previously determined that delays in delivery of
the CV-880s are attributable, in substantial part, to Toolco's action,
I find that TWA may recover damages for disruption of its training
program, so long as it took reasonable steps to mitigate its losses
caused by the delays in deliveries. Based on the uncontroverted
evidence introduced by TWA, I find that TWA has supported its
claim for the amount of $538,366 subject to the adjustment of $32,112
paid to flight crews training on the Boeing jets.
VIII
HUGHES MITIGATION CLAIM
Hughes argues that TWA had a duty to mitigate its damages
in the period following Hughes' relinquishment of control of TWA
in 1961 and that, in fact, significant offsetting savings were realized
as a result of Hughes' jet fleet policy. Following Toolco's relinquishment of control, TWA ordered twenty Boeing 120B fan jet
aircraft (later reduced to eighteen), six Boeing 320B fan jets (later
reduced to five), and ten Boeing 727 fan jets, rather than ordering
additional "first generation" (i.e. non-fan jet) aircraft. There is no
dispute that fan jet aircraft provide significant advantages over first
generation jets, including economies in the use of fuel and in maintenance requirements. Recognizing these advantages, Wemple credited Toolco with the savings TWA realized by operating second
generation aircraft, as delivered prior to 1964, but did not account
for the continuing economies available after 1963.
To support its claim of continuing savings to TWA for operating
fan jets, Hughes presented the testimony of Dan Lewis of BoozAllen & Hamilton to show that TWA saved $44.6 million in fuel
and maintenance expenses after 1963 over the useful life of the
aircraft. Hughes claims that these savings should be deducted from
any damages awarded because the same Hughes conduct which
deprived TWA of first generation jets placed TWA in a position to
order more efficient fan jets at a later date. Hughes argues that,
whether the damage claim is viewed as contractual or tort-based, a
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plaintiff is required to deduct the value of the benefit attributable
to the defendant's conduct from the damages claimed to have flowed
from the same actions.
[6,7] In evaluating Hughes' argument that TWA's damages
should be reduced by the amount saved after 1963 through the
operation of fan jets, it is important to reaffirm that Toolco has the
burden of establishing the intrinsic fairness of the entire transaction
under attack. Trans World Airlines, Inc. v. Summa Corp., Del. Ch.,
374 A.2d 5, 9 (1977). See Borden v. Sinskey, 3rd Cir., 530 F.2d 478,
495 (1976); Sterling v. Mayflower Hotel Corp., Del. Supr., 93 A.2d
107, 110 (1952). Here, Hughes breached his fiduciary duty to TWA
by preventing TWA from participating in negotiations for the acquisition of jets. Thus, the damage theories applicable in breach of
contract and tort actions are tempered by Toolco's burden to prove
the intrinsic fairness of its actions undertaken within a fiduciary
relationship.
[8,9] Even where the defendant's actions cause both a detriment and a benefit to the plaintiff, the value of the benefit offsets
the detriment only when the benefits accruing to the plaintiff are
sufficiently proximate to the wrong alleged and occur during the
period of damage. See Louisiana Sulphur Carriers, Inc. v. Gulf Resources
and Chemical Corp., 53 F.R.D. 458, (D. Del. 1971). "But-for" causation is not sufficient to establish an offset. Id.
[10] Therefore, I agree with TWA that Hughes has not met
its burden of establishing intrinsic fairness or a right to mitigation.
Toolco's breach of fiduciary duty caused TWA to be without jet
aircraft at a critical time in the development of commercial passenger
jet transportation. TWA's cost savings past 1963 are the result of
its own efforts, not Toolco's. Moreover, Hughes' offset theory assumes that TWA would not have "rolled over" its larger first
generation jets once the proven economies of fan jets became obvious
to the airline industry. The speculation inherent in attempting to
project what might have happened by a Hughes-dominated or independent board at TWA at that juncture precludes Hughes' mitigation assertion. Hughes cannot claim credit for an incidental benefit
that accrued to TWA despite Hughes' actions.
Ix
THE FEASIBILITY OF A SIXTY-THREE PLANE JET FLEET
[11-13] Although TWA has created an extensive and persuasive
evidential record of the financial results that would accrue from
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an enlarged jet fleet, in the final analysis, as the proponent of the
damage claim, it is required to do more than extrapolate from
historical data. Even under the relaxed standards which govern the
recovery of damages arising in a fiduciary relationship, the beneficiary
must demonstrate that it is more likely than not that certain harmful
consequences flowed from the acts that are concededly unfair. See
generally G. Bogert, The Law of Trusts and Trustees 871 (rev. 2d
ed. 1982). In the strict sense, the remedy of an accounting has little
practical application here because even the lack of an explanation
of fairness does not supply the financial detriment suffered by the
beneficiary. Damages are not self-proving and the beneficiary must
supply the effect. Even where, as here, the defendants have not
discharged the burden of showing the intrinsic fairness of the jet
acquisition practice dictated by the Hughes interests, recoverable
damages are limited to the natural consequences of the fleet reductions.
The difficulty in attempting to prove the operating results of a
jet fleet that never existed is considerable. 4 While the evidence in
this case clearly supports TWA's contention that its operations in
the early years of-commercial jet.aviation were somewhat planedeficient, and even though its revenue projections from reconstructed
jet fleets are sound from an accounting perspective, its claim to have
been able to profitably utilize a sixty-three plane jet-fleet seems
unrealistic. Notwithstanding the fact that the rationale for Hughes'
decision to cut back the sixty-three plane original order in the spring
of 1959 has never been explained by him and despite the unilateral
manner in which he dictated TWA's jet acquisition policies, the
operating factors which dictated TWA's fleet size during the critical
years of 1958 and 1959 hardly furnish justification for even an
independent TWA to have embarked upon a sixty-three plane jet
fleet.
The first of these determinative factors is the anticipated passenger traffic load factor, particularly in the international market.
The Coverdale & Colpitts financial forecast for 1959- 61, dated June
26, 1959, assumed a forty-five plane jet fleet would be attained by
1961. In the transatlantic market, which accounted for eighty percent

4. By contrast, the profits realized by Toolco from transactions involving

sales or leases
because those
recoverable in
Inc. v. Summa

of jet equipment to TWA's competitors is more readily ascertainable
events actually occurred. But those profits are immunized and not
this action because each received CAB approval. Trans World Airlines,
Corp., Del. Ch. 374 A.2d 5, 12 (1977).
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of TWA's international revenue passenger miles, Coverdale & Colpitts noted that TWA's share of the market had eroded even before
the introduction of jets: from 18.1% in 1956, to 15.9% in 1957 and
to 13.4% in 1960. Anticipating the availability of TWA's eight long
range jets (B331s) for the 1960 tourist season Coverdale & Colpitts
endorsed a projected 56.7% increase in the number of transatlantic
passengers TWA expected to carry as within the high range of
reasonable increases. The addition of six Boeing 331s would enlarge
TWA's long range capacity by another sixty percent. Thus, it is
difficult to envision the market in which this equipment could he
profitably utilized.
Similarly, the CV-880 component of the sixty-three plane fleet
seems only partially sustainable. Apart from the softening in the
domestic passenger market attributable to the 1958 economic recession, the CV-880 had encountered operational problems. Because
the CAB increased the length of runway required for its takeoff, the
CV-880 was unable to operate at Midway and LaGuardia airports.
This limitation severely restricted TWA's competitive ability in the
lucrative New York-Chicago service.
The most telling criticism of the sixty-three plane jet fleet,
however, is the historical fact that the expanded fleet had few champions among TWA's top management. Although it is by no means
dear that they were consulted by Hughes when he decided to cutback
the fleet, both Charles Thomas, TWA's president and E. 0. Cocke,
its vice president of operations, had serious reservations concerning
TWA's ability to support a sixty-three plane fleet. Even though a
fleet of that size could have been made operational in the sense that
the additional equipment could have been integrated into TWA's
existing markets, the ability of the airline to project sufficient revenues
to service the debt and maintain such a fleet is highly questionable.
Indeed, it was the opinion of TWA's own financial advisors, Dillon
Read, as expressed in 1959, that the senior debt requirements of a
sixty-three plane fleet could not be serviced from TWA's projected
revenues. This contemporaneous advice seems more plausible than
Yancey's reconstructed analysis that ignored the findings of his colleagues then on the scene. As previously noted, even with a $100
million equity contribution from Hughes (in addition to the rollover
of $18 million in long term obligations to Hughes) there was a $50
million gap in the capital requirements for a sixty-three plane jet
fleet beyond the amount the senior lenders would commit. The
revenue to service that additional debt could not be forecast at that
time (and Coverdale & Colpitts dearly did not so forecast).
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Although Hughes, in his role of master planner, was required
to supply a sufficient number of planes to the airline he controlled,
he was not obligated to provide a level of operating equipment that
could not be supported by reasonably forecasted load factors. The
mere fact that he may have benefitted from the tax effect of direct
ownership does not require a different result. There is no indication
that any collateral benefit to Hughes would have justified incurring
the additional debt required for a sixty-three plane fleet and, clearly,
an independent TWA would not have been able to finance a jet
fleet of that size.
X
THE FEASIBILITY OF THE FIFTY-TWO PLANE JET FLEET
TWA's alternative projection of a fifty-two plane jet fleet enjoys
a much more substantial evidential foundation. Hughes has failed
to demonstrate the intrinsic fairness of Toolco's delivery policies for
both the Boeing and those Convair aircraft actually delivered. I
accept as reasonably supportable the opinions of Rummel, and to a
lesser extent Wemple, that all Boeing aircraft eventually acquired
could have been put into profitable service on dates earlier than
historically occurred.
It is also entirely feasible to include five additional CV-880s in
the fleet assembled in the damage years. These planes, designed for
short haul traffic, were, with certain runway restrictions, suited for
the bulk of TWA's domestic operations. In fact, Toolco leased five
of the ten CV-880s originally intended for TWA and cutback in
1959 to Northeast Airlines for domestic operations. In 1963 TWA
itself leased six additional CV-880s for its growing domestic service.
The earlier presence of that equipment would have enabled TWA
to compete more favorably with its principal domestic competitors,
United and American.The ability of an independent TWA to have
financed a fifty-two plane fleet is not subject to serious dispute. In
fact, the TWA board of directors, believing that it had Hughes'
imprimatur for a modified cutback, authorized financing arrange-

ments in 1960 to expand the forty-five plane fleet. But Hughes never
permitted this full expansion even though the additional debt service
was clearly supportable from revenue forecasts, particularly for the
post-1960 years when the popularity of jets was in full bloom.
In sum the reconstructed revenue of $33.9 million presented by
Wemple is acceptable as a logical extrapolation based on historical
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operating experience during the damages. The subsequent net equity
adjustment of $16.7 million before income taxes represents an appropriate computation in accordance with acceptable accounting practices.
XI
SUMMARY OF DAMA GES
The foregoing findings of fact and conclusions of law result in
the following award of damages:
Net Reduction in Stockholder
equity as of 12/31/63

$16.7 million

Additional labor expenses attributable
to disruption and delay
Total Damages Determined

$506,254
$17,206,254

XII
PREJUDGMENT INTEREST
TWA seeks the allowance of prejudgment interest "from the
years of TWA's losses," at a rate of interest "equal to TWA's cost
of borrowing over the period." The Hughes defendants contend that
the subject of prejudgment interest was not directly addressed at trial
and the sparse record regarding TWA's cost of borrowing does not
permit a legal ruling on such a complex issue.
[14,15] The allowance of prejudgment interest incident to an
award of damages in equity involves the exercise of the court's
discretion. Felder v. Anderson, Cla.yton & Co., Del. Oh., 159 A.2d 278
(1960). Absence of the use of the money which a plaintiff claims to
have been denied may be an appropriate interest standard but other
considerations may find application as well, since the assessment of
interest is simply a component of the fair compensation allowable
for loss of principal. Moreover, the assessment of interest on loss of
net equity to TWA's shareholders is complicated here by the fact
that for a portion of the post-damage period, from 1963 to 1966,
Hughes continued to be a controlling shareholder, although without
the power to vote his shares.
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I conclude, reluctantly in view of the longevity of this litigation,
that a further record and supplemental briefing are required if the
question of interest is to be properly addressed. Hopefully, the submission of affidavits with simultaneous briefing will suffice. I will
confer with counsel in that regard. In the meantime, counsel for
TWA is instructed to prepare an interim order that fixes the amount
of the damages awarded and present such order, on notice, for the
purpose of fixing the amount of the basic judgment.

WACHT v. CONTINENTAL HOSTS, LTD.
No. 7954
Court of Chancery of the State of Delaware, New Castle
April 11, 1986
Plaintiff, a shareholder of Continental Hosts, Ltd., brought a
class action suit alleging that Continental's directors breached their
fiduciary duty of fair dealing by failing to provide all minority
stockholders with adequate information from which to decide whether
to seek an appraisal prior to the company's 1985 merger with Continental Hosts Acquisition Corporation. The court of chancery, per
Vice-Chancellor Berger, denied defendants' motion to dismiss and
found the alleged omissions of material information from the circular
were not immaterial as a matter of law and, therefore, the complaint
adequately stated a claim for unfair dealing. Additionally, the court
found the doctrine of laches, which depends upon a factual determination of unreasonable delay, was not applicable to plaintiff's
action.
1.

Corporations

C---

182.4(6), 187

When stockholder is a forced seller who must decide whether
to accept an offered price or seek a higher price through his appraisal
remedy, the recognized disclosure standard is all information on the
transaction which a reasonable stockholder would consider important
in making a decision.
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Corporations

0

187

Completeness, rather than adequacy, is required to satisfy the
duty of candor required in a cash-out situation.
3.

Pretrial Procedure

C-,- 622

Plaintiff's complaint adequately stated a claim for unfair dealing
and was not subject to dismissal when it alleged the cash-out information circular contained no statement of the basis on which the
merger price was determined, and omitted current asset values and
projections of financial performance.
4.

Equity

C=-71(1)

The issue of applicability of the doctrine of laches was not ripe
for decision when plaintiff filed a class action on February 25, 1985,
four days after the expiration of the time to demand appraisal and
three days before the effective date of the merger as published in
the Circular mailed February 1, 1985. The applicability of the doctrine of laches depends upon a factual determination of unreasonable
delay.
Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
David A. Drexler, Esquire, and Kenneth J. Nachbar, Esquire, of
Morris, Nichols, Arsht & Tunnel, Wilmington, Delaware, for defendant Continental Hosts, Ltd.
BERGER,

Vice-Chancellor

This is a purported class action attacking the 1985 merger of
Continental Hosts Acquisition Corp. ("Acquisition") with defendant
Continental Hosts, Ltd. ("Continental") whereby the public stockholders of Continental were cashed out at $12.00 per share. As vall
be discussed hereafter, the complaint alleges that the defendant directors of Continental failed to provide plaintiff and the other minority
stockholders adequate information from which to decide whether to
seek an appraisal. For this and other reasons, plaintiff claims that
the directors breached their fiduciary duty of fair dealing. This is
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the decision on defendants' motion to dismiss on the ground that
plaintiff's exclusive remedy is appraisal pursuant to 8 Del. C. § 262.
Continental is a Delaware corporation engaged in the business
of food preparation, catering and equipment leasing. Prior to the
merger, defendants Stanley L. Lewin and Bruce L. Lewin (the
"Lewins") owned approximately 72.4% of the 430,976 shares of
Continental common stock outstanding. The publicly held stock was
thinly traded on the over-the-counter market.
In an Information Circular dated February 1, 1985 (the "Circular"), Continental's public stockholders were advised that the Lewins, who owned all the stock of Acquisition, had consented to the
merger, which was to become effective on February 28, 1985. A
substantial part of the ten page Circular was devoted to a description
of the minority stockholders' appraisal rights and the manner in
which they should surrender their stock certifi- cates for payment of
the merger consideration. The financial information included audited
consolidated financial statements for the fiscal years ended September
30, 1984 and September 30, 1983; charts of the average price per
share paid by the company for its stock from 1979 through 1984
and the stock's trading prices from 1980 through 1984; and a summary of selected financial data for the five years prior to the merger.
The Circular described how the merger consideration was determined
as follows:
The Cash Payment ($12.00 per share), to be paid for
Minority Shares in the Merger: (1) was determined by the
[Lewins]; (2) was approved by the Board of Directors of
the Company, which is controlled by the [Lewins]; and (3)
exceeds the normal range of the market quotations for the
Stock over the past several years, but is less than the book
value of the Stock. An appraisal of the Company's assets
was not obtained. Circular, p. 6-7.
In support of his claim that the directors did not deal fairly
with the minority stockholders of Continental, plaintiff alleges that
(1) the Lewins controlled the board of directors and unilaterally
determined the merger price without negotiating with anyone purporting to represent the minority interest; (2) the merger was effectuated without any vote of the stockholders; and (3) defendants failed
to obtain a fairness opinion from an independent expert or an
appraisal of Continental's assets. With respect to the alleged inadequacy of the information provided in the Circular, plaintiff alleges
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that the following material information was not disclosed: (1) data
as to the current value of Continental's assets or information from
which one could determine whether the asset values stated in the
financial statements reflect present values; (2) the manner in which
the Lewins determined the merger consideration or the basis for the
directors' approval of the merger; (3) projections of the company's
business or financial performance; and (4) the reasons for or purposes
to be served by the merger.
In his brief, plaintiff identifies the allegations concerning the
purported inadequacy of the Circular as the thrust of his claim. He
argues that the decision to seek an appraisal is a significant investment
decision and that defendants' duty of complete candor requires them
to provide the piblic stockholders sufficient information to enable
them to make a reasoned decision. See, W1einberger v. UOP, Inc., Del.
Supr., 457 A.2d 701, 711 (1983); Lynch v. Vickers Energy Corporation,
Del. Supr., 383 A.2d 278 (1977).
Two of the allegedly material omissions discussed by plaintiff
are the failure to disclose the manner- in which the $12.00 merger
price was determined and the absence of current asset values. On
the issue of the merger price, plaintiff argues that the Lewins must
have had reasons for their choice of $12.00 per share and, whatever
the reasons may have been, they would have been significant to the
minority stockholders' assessment of the fairness of that price. On
the issue of asset values, the Circular states, among other things,
that the company acquired several properties in Atlantic City, New
Jersey since 1979 which were being held as an investment. The cost
of those properties and the accumulated depreciation are stated in
a note to the financial statements. However, there is no information
as to when, during the five years prior to the merger, the properties
were acquired; no description of the properties; and no appraisals
of their value at the time of the merger or comparable sales data.
Without this information, plaintiff argues that one cannot assess the
value of the properties.
Defendants respond that the complaint manifests plaintiff's view
that the merger price was inadequate and that appraisal would have
afforded him a complete remedy. They point out that, as alleged in
the complaint, the Circular discloses that Continental's book value
is approximately twice the merger consideration and that the merger
price is only 2.15 times current earnings. From these facts and the
other financial information provided in the Circular, defendants argue
that plaintiff could have determined and, in fact, did determine that
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the merger price was inadequate. Since, as they see it, the complaint
only questions "judgmental factors of valuation," defendants maintain that it must be dismissed. Rabkin v. Philip A. Hunt Chemical
Corp., Del. Supr., 498 A.2d 1099, 1107-1108 (1985).
Defendants acknowledge that, in Weinberger v. U. O.P., Inc., Del.
Supr., 457 A.2d 701 (1983), the Supreme Court held that the duty
of fair dealing includes the duty of complete candor. However, they
suggest that Weinberger is not directly applicable because in that case
the duty of candor related to the company's effort to obtain stockholder approval for a merger whereas in this case stockholder approval
was not sought. In any event, defendants maintain that the omitted

information was not required to be disclosed.
[1,2] It is settled law that completeness, rather than adequacy,
is required to satisfy the duty of candor and that all information
which a reasonable stockholder would consider important in deciding
on the transaction must be disclosed. Lynch v. Vickers Energy Corp.,
Del. Supr., 383 A.2d 278, 281 (1977). Defendants offer no persuasive
reason why any lesser standard should be applied here than in a
case where the stockholders are considering selling their stock in a
tender offer or voting to approve a merger. In this case, plaintiff is
a forced seller who must decide whether to accept the offered price
or seek a higher price through his appraisal remedy. The fact that
plaintiff is being forced to relinquish his stock, if anything, makes
this a more compelling case for the application of the recognized
disclosure standards.
[3] Notwithstanding defendants' arguments to the contrary, I
find that the alleged omissions are not immaterial as a matter of
law. The Circular contains no statement of the basis on which the
merger price was determined. Defendants argue that, since it is the
stockholders who must decide whether to accept the merger price
based upon the relevant financial information, it is not material what
factors led to the Lewins' decision. While the evidence ultimately
may establish that defendants are correct, the Lewins' decisionmaking process may well alter the total mix of information provided

to the minority stockholders. See, Kahn v. UnitedStates Sugar Corporation,
Del. Ch., Civil Action No. 7313, Hartnett, V.C. (December 10,
1985). The same is true as to the omitted information as to current
asset values and projections of financial performance. The decision
in Repairman's Service Corp. v. National Intergroup, Inc., Del. Ch., Civil
Action No. 7811, Walsh, V.C. (March 15, 1985), relied upon by
defendants for the proposition that financial projections are inherently
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unreliable and not subject to disclosure, is inapposite. In that case,
the Court was deciding a motion for a preliminary injunction and
stated that, "[g]enerally, 'soft' information, such as projections... need not be disclosed.... " Id. Slip. Op. at 20. For purposes
of a motion to dismiss, I am unable to conclude that the alleged
failure to disclose financial projections is "dearly without merit,
either as a matter of law or fact." Rabkin v. Philip A. Hunt Chemical
Corp., supra at 1104. See, Flynn v. Bass Brothers Enterprises, Inc., 744
F.2d 978 (3d Cir. 1984).
[4] In sum, I find that the complaint adequately states a claim
for unfair dealing and is not subject to dismissal on the ground that
appraisal is plaintiffs exclusive remedy. There remains, however, a
question of laches. The Circular, mailed on February 1, 1985, advised
that the merger was to become effective on February 28, 1985.
Plaintiff made no effort to enjoin the merger and, instead, filed this
action on February 25, 1985, four days after the expiration of the
time to demand appraisal and three days before the effective date
of the merger. The applicability of the doctrine of laches depends
upon a factual determination of unreasonable delay. Accordingly,
this issue is not ripe for decision at present. Harman v. Alasoneilan
International, Inc., Del. Supr., 442 A.2d 487 (1982).
IT IS SO ORDERED.

WEISS v. ANDERSON, CLAYTON & CO.
No. 8488
Court of Chancery of the State of Delaware, New Castle
May 22, 1986
Plaintiff, a stockholder of record of Anderson, Clayton & Co.,
filed an action under Section 220 of the Delaware General Corporation Law to obtain an order requiring the company to furnish a
list of its shareholders. The list was sought to communicate with
plaintiff's fellow shareholders regarding action to be taken at a special
meeting of the Anderson, Clayton stockholders. Given severe time
constraints, the court signed an order requiring defendant to answer
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promptly, and it scheduled trial. Following very limited discovery,
final hearing was held.
The court of chancery, per Chancellor Allen, held that: (1) the
corporation failed to carry its burden to establish that the purpose
stated in plaintiff's written demand was an improper one; (2) the
judicial doctrine of "unclean hands" was an unavailable defense in
an action of this kind; and (3) ordered that the stocklist be produced.
1.

Corporations

0=- 181(8)

Where a shareholder has made a timely demand for a stocklist
and that demand complies with the technical requirements of Section
220, it is defendant's burden in such action to demonstrate why the
order sought should not be entered. DEL. CODF- ANN. tit. 8, § 220(b,c)

(1983).
2.

Corporations

C

181(5)

Stockholder's demand which stated that her purpose was to seek
shareholder support for her position in voting against the proposed
recapitalization, with the hope in mind that through coordinated
action of shareholders that proposed corporate action may be defeated,
is activity centrally related to her interest qua shareholder. DEL. CODE
ANN. tit. 8, § 220 (1983).
3.

Corporations

C---

182.4(4)

To inform fellow shareholders of one's view concerning the
wisdom or fairness of a proposed recapitalization and to encourage
fellow shareholders to seek appraisal state a purpose that relates to
one's interest as a stockholder of the company and an interest that
is arguably shared by all fellow shareholders.
4.

Corporations

C---

182.4(4)

Section 262 of Delaware General Corporation Law provides to
shareholders the right to an appraisal in certain circumstances, and
evaluation of that option in particular circumstances is certainly a
proper subject for communications between shareholders, and it is
not an improper purpose to demand a stocklist to permit such
communication. DEL. CODE ANN. tit. 8, § 262 (1983).

1987]
5.
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Corporations

C

584

Shares with respect to which appraisal is sought are no longer
shares of the company of a kind that will support an action seeking
the setting aside of a merger.
6.

Equity

0

65(1)

The judicial doctrine of "unclean hands" is an unavailable
defense in a Section 220 action where a shareholder seeks to acquire
from the corporation a list of its shareholders. DEL. CODE ANN. tit.
8, § 220 (1983).
Joseph A. Rosenthal, Esquire, and Kevin Gross, Esquire, of Morris
& Rosenthal, Wilmington, Delaware; and Joseph Weiss, Esquire,
New York, New York, for plaintiff.
Charles F. Richards, Jr., Esquire, and Gregory V. Varallo, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
ALLEN,

Chancellor

Plaintiff, a stockholder of record of Anderson, Clayton & Co.,
filed this action under Section 220 of the Delaware General Corporation Law, on May 16, 1985. The action seeks an order requiring
the company to furnish to plaintiff a list of its shareholders. As
detailed below, the list is sought to communicate with plaintiff's
fellow shareholders regarding action to be taken at a special meeting
of the Anderson, Clayton stockholders now scheduled for June 3,
1986. Given these severe time constraints, the Court signed an order
requiring defendant to promptly answer and scheduled trial for May
21, 1986. Following very limited discovery, final hearing was held.
This is the decision after final hearing.
I.
[1] Section 220 of the Delaware General Corporation Law
provides in pertinent part as follows:
(b) Any stockholder, in person or by attorney or other
agent, shall, upon written demand under oath stating the
purpose thereof, have the right during the usual hours for
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business to inspect for any proper purpose the corporation's. . .list of its stockholders. . . .A proper purpose shall
mean a purpose reasonably related to such person's interest
as a stockholder ...
(c) . . .Where the stockholder seeks to inspect the
corporation's. . .list of stockholders and he has complied
with the provisions of this section respecting the form and
manner of making demand for inspection of such documents, the burden of proof shall be upon the corporation
to establish that the inspection he seeks is for an improper
purpose.
The pleadings in this matter establish that Dora Weiss is a
stockholder of record, that she has made a timely demand for a
stocklist and that that demand complies with the technical requirements of Section 220. Thus, I conclude that it is defendant's burden
in this action to demonstrate why the order sought should not be
entered. Carpenter v. Texas Air Corp., Del. Ch., C.A. No. 7976,
Hartnett, V.C. (April 18, 1985); Hatleigh Corp. v. Lane Bryant, Inc.,
Del. Ch., C.A. No. 6318, Hartnett, V.C. (Feb. 5, 1981). Defendant
asserts two grounds that it contends satisfies this burden. First, it
argues that the list is not sought for a proper purpose and, secondly,
that, on the facts established, a court of equity ought to decline to
act in aid of this plaintiff under the rubric of unclean hands. These
arguments will be taken up in turn.
II.
The forthcoming special meeting of stockholders has been called
for the purpose of seeking shareholder approval of a major recapitalization of the Company, including a merger which, if effectuated,
would give rise to rights to seek appraisal under 8 Del.C. § 262.
In her demand for a stocklist, plaintiff stated that she sought
the list:
"... to enable me to inform the Company's common stockholders that I intend to vote against the proposed Recapitalization of the Company to be voted upon at a special
meeting of stockholders on June 3, 1986; that I intend to
exercise my right of appraisal pursuant to Section 262 of
the General Corporation Law of Delaware; and to seek the
support of the Company's common stockholders for my
position and to urge them to seek appraisal."
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Defendant construes this statement of purpose as being simply to
solicit fellow shareholders to seek appraisal. As defendant's pre-trial
brief put the matter:
Thus, the plaintiff's "purpose" in this case may be reduced
to the following: plaintiff intends to solicit stockholders in
order to convince as many as possible to join the appraisal
action which she intends to bring. .."
This purpose is said by defendant to be entirely personal to plaintiff,
to involve her interest as a plaintiff in a to-be- filed appraisal action
(i.e., as a potential creditor of defendant') and to be unrelated to
her interest as a stockholder. Defendant's position is, in my opinion,
fatally flawed in two respects.
[2] First, and most importantly, I do not read plaintiff's written
statement of purpose as being limited to a solicitation to join in an
appraisal action. One significant aspect of the stated purpose is to
inform other shareholders of Mrs. Weiss's intention to resist the
proposed recapitalization of the company to be voted upon at the
forthcoming meeting. Moreover, the notice states that plaintiff will
seek the support of other shareholders "for my position and to urge
them to seek appraisal." I read this language as dearly stating that
Mrs. Weiss's purpose is to seek shareholder support for her position
invoting against the proposed recapitalization, with the evident hope
inmind that through coordinated action of shareholders that proposed
corporate action may be defeated. There hardly is room to doubt
that activity of that kind is centrally related to plaintiff's interest qua
shareholder in Anderson, Clayton. Cf, Kerkorian v. Western Airlines,
Inc., Del. Ch., 253 A.2d 221, aff'd Del. Supr., 254 A.2d 240 (1969).
Read as I read it, the written statement of purpose clearly states a
proper purpose as that phrase has been construed under Section 220
of our corporation law.
[3,4] Secondly, even reading the written statement of purpose
as defendant does, I am inclined to believe that it states a proper
purpose. To inform fellow shareholders of one's view concerning the
wisdom or fairness, from the point of view of the shareholders, of
a proposed recapitalization and to encourage fellow shareholders to
seek appraisal, in light of one's own view of the merits of the proposed
transaction, states a purpose that relates to one's interest as a stock-

1. See, Southern Production Co., Inc. v.Sabath, Del. Supr., 87 A.2d 128 (1952).
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holder of the company and an interest that is arguably shared by
all fellow shareholders. That the corporation itself, as a legal entity,
has no interest in encouraging appraisal actions is irrelevant; Section
262 of our corporation law provides to shareholders the right to an
appraisal in certain circumstances and evaluation of that option in
particular circumstances is certainly a proper subject for communications between shareholders and not an improper purpose to
demand a stocklist to permit such communication.
Moreover, in this instance, encouragement of appraisals is one
way to increase the likelihood that the recapitalization will not be
effectuated - a result that plaintiff apparently feels is in her interest
as a shareholder and in the interest of those similarly situated. As
disclosed by the Company's proxy statement, should more than one
million shares seek appraisal as a result of the proposed transaction,
the Company will have an election to terminate the transaction, even
if approved by the requisite shareholder vote. Thus, encouraging
appraisals is one valid way for a shareholder who believes the recapitalization is not in her best interest as a shareholder, to make
effectuation of that transaction less likely.
[5] In addition to these principal aspects of its argument directed to the propriety of the asserted purpose, defendant suggests
that it is somehow inappropriate for Mrs. Weiss to seek an appraisal
(and again defendant here assumes that Mrs. Weiss will fail to
persuade a majority of shareholders of the company to reject the
recapitalization and will, therefore, herself elect appraisal) while at
the same time, her husband litigates a class claim on behalf of all
shareholders seeking to enjoin the recapitalization or, in the alternative, rescind it.2 This argument is premised upon the correct notion
that shares, with respect to which appraisal is sought are no longer
shares of the company of a kind that will support an action seeking
the setting aside of a merger. See, Braasch v. Goldschmidt, Del. Ch.,
199 A.2d 760, 766-67 (1964); Dofflemyer v. W. F. Hall Printing Co.,
558 F. Supp. 372 (D. Del. 1983). Defendant takes this straightforward, albeit technical, rule concerning standing and seeks to expand
it beyond that point at which this particular bubble bursts.

2. Plaintiff's husband - with whom she is apparently the joint owner of
all of her Anderson, Clayton stock - is a named plaintiff in C.A. No. 8387

currently pending in this Court. That action seeks to enjoin or rescind the proposed
recapitalization.
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In defendant's version, Braasch should be inverted to mean that
one who is maintaining a stockholders class action challenging the
fairness of a proposed merger may not elect appraisal rights; plaintiff
and her husband, as joint owners of Anderson, Clayton stock, must
be considered as a single plaintiff; as a consequence, plaintiff may
not seek appraisal; and therefore her stated purpose (again interpreted
only to be a solicitation for an appraisal action) is impossible and
legally deficient. Arguments of this quality remind one of how conclusory phrases, like "falls of its own weight", make their way into
judicial opinions. Suffice it to say that neither Braasch nor any other
precedent called to the Court's notice purports to so limit exercise
of the right conferred by Section 262 to seek appraisal. Should that
right be exercised with respect to all of plaintiff's shares, it will affect
Mr. Weiss's ability following the merger to press his rescission claim
on behalf of the class. Braasch goes no further; nor does sound public
policy require, in my view, that it be extended in the way suggested.
For the foregoing reasons, I conclude that defendant has failed
to carry its burden to establish that the purpose stated in plaintiff's
written demand is an improper one.
III.
[6] Turning to defendant's argument that plaintiff is guilty of
unclean hands, I note first that plaintiff does not in this action seek
an equitable remedy. Rather, jurisdiction over the complaint is conferred by statute. The General Assembly, in fashioning the right
here asserted has set forth the elements necessary to establish the
right and define the "defenses" available to the corporation. For
this reason, this Court has in the past indicated that the judicial
doctrine of "unclean hands" is an unavailable defense in an action
of this kind. See, DPF, Inc. v. Interstate Brands Corp., Del. Ch., C.A.
No. 4856, Quillen, C. (October 2, 1975); Skoglund v. OrmandIndustries,
Inc., Del. Ch., 372 A.2d 204, 213 (1976).
Were the Court inclined to admit some exception to the general
rule that unclean hands is an unavailable defense in a Section 220
action, the facts of this case would hardly suggest themselves as an
appropriate vehicle for that purpose. The argument honestly presented by defendant is that plaintiffs purpose is simply to permit
herself to be a pawn of her attorneys for the purpose of enlarging
the class that those attorneys may represent in the forthcoming
appraisal action. Again, this argument is premised on a reading of
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plaintiff's written demand that limits that purpose to a solicitation
to join in an appraisal action. As indicated above, I find the natural
reading of the words used to be significantly broader than that to include a statement of plaintiff's opposition and urging her fellow
shareholders to vote against the recapitalization and, finally, an
encouragement to join an appraisal action if the transaction is consummated. Thus, I can in no event construe the purpose as being
essentially a solicitation of business prepared by and for the benefit
of plaintiff's lawyer, as defendant would have me do.

For the foregoing reason, I have signed the form of Order
submitted by plaintiff with certain modifications. Thus, the "stocklist" to be produced shall include, if available, a computer tape
containing the required data together with such available computer
processing data as necessary to permit the shareholder to promptly
make use of such tape and the so-called Cede breakdown, all as
indicated in the Order. See, Tactron, Inc. v. KDI Corporation, Del.
Ch., C.A. No. 7885, Berger,V.C. (January 4, 1985). I have no
doubt that a computer-readable stocklist is available; should defendant
contend otherwise, I will direct it to notify me of that fact immediately.

WILMINGTON SAVINGS FUND SOCIETY v. TUCKER
No. 7977
Court of Chancery of the State of Delaware, Kent
March 13, 1986
Plaintiff, Wilmington Savings Fund Society ("WSFS"), brought
this action to pierce the veil of a Delaware corporation, Telsat
Communications, Inc. ("Telsat") and to recover $43,000 from the
defendant, the majority shareholder, sole director, and only officer
of Telsat.
Telsat, through defendant, opened a checking account with WSFS
and between June 25 and July 12, 1984, deposited seven checks into
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Telsat's WSFS account which were drawn on defendant's personal
account in the Bank of Hawaii. Defendant wrote checks on Telsat's
WSFS account against these deposits which were returned to WSFS
for either lack of sufficient funds or because the Hawaiian account
had been closed. WSFS claims it paid out $43,040.40 over the
amounts actually deposited in the Telsat account and brought suit
against defendant to recover these funds.
Plaintiff has filed discovery requests for defendant to produce
two groups of documents. One group calls for materials relating to
Tucker's personal account with the Bank of Hawaii, and the second
group involves Telsat's internal papers and documents relating to
defendant's relationship with Telsat (the "Tucker documents").
The court of chancery, per Vice-Chancellor Hartnett, granted
plaintiff's request for the Tucker documents; denied plaintiff's motion
for the Hawaiian documents and entered a partial award of attorneys'
fees and expenses to the plaintiff.
1.

Pleading

- 127(1)

Factual allegations which are admitted in an answer are deemed
conclusive for purposes of final judgment absent an amendment to
the pleadings.
2.

Witnesses

C=- 293 1/2, 297(1)

Discovery

<--

42

The privilege against self-incrimination is generally available to
parties in civil as well as criminal actions and includes the right to
assert the privilege during the pretrial discovery stage of civil actions.
3.

Witnesses

-

297(2), 308

In civil cases and pretrial discovery proceedings the privilege
against self-incrimination applies both to evidence that, standing
alone, would support a conviction of a crime and to responses that
would furnish a link in the chain of evidence necessary to prosecute
the claimant.
4.

Witnesses

0

293 1/2

The privilege against self-incrimination can be raised whether
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or not the claimant is accused of a crime at the time of the discovery
demand.
5.

Witnesses
Action

0-

0

307, 308

69(5)

The court is to decide if there is a reasonable risk of selfincrimination when the discovery demand is made and is to resolve
all doubts in favor of the privilege.
6.

Witnesses

0

307, 308

The defendant, as the majority shareholder, sole director, and
only officer of a corporation, may assert the privilege against selfincrimination if there is a reasonable probability that certain documents, if compelled to be produced, would criminally incriminate
him.
7.

Pretrial Procedure

Discovery

0

0-

23

15, 46, 47, 48, 49

In an action to pierce the corporate veil where the corporation
was not named as a defendant, the corporation's absence in the suit
does not excuse the defendant, as majority shareholder, sole director
and only shareholder, from his own discovery obligations.
8.

Pretrial Procedure
Discovery

-

0=, 334

23, 95

.The president, sole director, and majority shareholder of a
corporation had legal control over the corporation's documents and
could be compelled to produce them under Delaware Chancery Court
Rule 34.
9.

Pretrial Procedure

Discovery

0

0-

13, 20

1, 28

The concept of control should not be given a hypertechnical
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construction that will undermine the policy favoring liberal pretrial
discovery.
10.

Pretrial Procedure
Discovery

C- 354

C=- 23, 87, 88, 92

The president, sole director, and majority shareholder of a
corporation who, by his own admission, had possession of documents
at the time of a discovery request, and who subsequently gives up
responsibility for the company's day-to-day operations and custody
of the material was nevertheless found able, as majority shareholder
of the corporation, to override his appointee's decisions and, if
necessary, obtain possession of the company's records.
Jeffrey S. Welch, Esquire, of Morris, Nichols, Arsht and Tunnell,
Wilmington, Delaware, for plaintiff.
Mr. Patrick D. Tucker, Dover, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Plaintiff, Wilmington Savings Fund Society, F.S.B. ("WSFS"),
brought this action which seeks, ultimately, to have this Court pierce
the veil of a Delaware corporation, Telsat Communications, Inc.
("Telsat") and enter judgment in excess of $43,000 against the only
defendant in this case, Patrick D. Tucker. Plaintiff has filed a Second
Motion to Compel Discovery seeking the production of 13 categories
of documents as well as fees and expenses incurred in bringing this
motion. For the reasons which follow, I grant plaintiffs motion in
part, deny it in part and enter a partial award of attorneys' fees
and expenses.
I
For the most part the background facts are not disputed. Defendant Tucker, along with an associate, formed Telsat in April of 1984
as a long-distance telephone company. At all relevant times Tucker
was the majority shareholder, sole director and only officer of Telsat.
In July of 1984 Telsat, through Tucker, opened a checking account
with WSFS. The defendant was the only person authorized to sign
checks on this account.
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Between June 25 and July 12, 1984, Tucker deposited seven
checks for a total of $92,000 into Telsat's WSFS account. These
checks were drawn on a personal account which Tucker held in the
Bank of Hawaii. Tucker then wrote checks on Telsat's WSFS account
against these deposits. Subsequently the seven Bank of Hawaii checks
were returned to WSFS either for lack of sufficient funds or because
the Hawaiian account had been closed. WSFS claims that, when the
smoke cleared, it discovered that it had paid out $43,040.40 over
the amounts actually deposited in the Telsat account. WSFS further
alleges that Tucker diverted these funds to his own personal use.
On March 20, 1985 WSFS brought this suit against Tucker as the
only defendant.
Telsat had other problems as well and, on February 13, 1985,
the company filed a Petition for Bankruptcy in federal court. A
month later, WSFS brought this action, charging Tucker with fraud
and urging this Court to ignore Telsat's existence and hold Tucker
personally liable for the $43,000 debt. The answer denies liability
and asserts three affirmative defenses: (1) WSFS has failed to state
a claim upon which relief can be granted; (2) WSFS has no adequate
remedy at law; and (3) WSFS has failed to join an indispensible
party, viz, Telsat. Tucker was originally represented by an attorney
but now appears pro se.

This case is now mired in a discovery dispute. WSFS has
repeatedly filed requests for Tucker to produce 13 separate categories
of documents which, for present purposes, can be organized into
two groups. One group (containing request numbers 2 and 11) calls
for materials relating to Tucker's personal account with the Bank
of Hawaii and, more specifically, with the seven checks written
thereon. Materials responsive to these requests will hereinafter be
referred to as the "Hawaiian documents." The second group (which
includes production requests 1, 3 through 10, 12 and 13) involves
Telsat's internal papers and documents relating to Tucker's relationship with Telsat. Materials responsive to these requests will hereinafter be referred to as the "Tucker documents." Tucker has asserted
objections which apply generally to each of these two general groups
of requests and specifically to certain categories of Telsat documents.
II
I turn first to the production requests involving the Hawaiian
documents. Tucker's objection to these requests is based on his claim
of privilege against self-incrimination under the Fifth Amendment
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to the U.S. Constitution and Article I, Section 7 of the Constitution
of Delaware. Under either Constitution, the privilege is essentially
the same. Rickards v. State, Del. Supr., 77 A.2d 199 (1950); Mumford
v. Croft, Del. Super., 93 A.2d 506 (1952).
[1] In response to Tucker's objection, WSFS argues that the
Hawaiian documents are Telsat's corporate records and, as such,
are not protected by the privilege against self-incrimination. This
position is inconsistent, however, with WSFS's complaint and Tucker's answer, both of which assert that the Bank of Hawaii account
was Tucker's personal checking account. Factual allegations which
are admitted in an answer are deemed conclusive for purposes of
final judgment absent an amendment to the pleadings. Debbs v.
Berman, Del. Oh., Civil Action No. 7973- N.C., Berger, V.0. (January 29, 1986); E. CLEARY, McCormick on Evidence § 265 (3d ed.
1984). Therefore, since WSFS has not filed an amendment to its
complaint, I must treat the Hawaiian documents as Tucker's personal
papers.
[2-5] Generally the privilege against self- incrimination can be
asserted in civil cases and, where as here the privilege could properly
be claimed at trial, it is also applicable in pretrial discovery proceedings. The privilege applies both to evidence that, standing alone,
would support a conviction of a crime and to responses that would

furnish a link in the chain of evidence necessary to prosecute the
claimant. In addition, the privilege can be raised whether or not the
claimant is accused of a crime at the time of the discovery demand.
Rasep v. Mrs. Smith's Pie Co., Del. Super., 221 A.2d 598 (1966);
Husband v. Wife, Del. Super., 201 A.2d 171 (1964); Mumford v. Craft,
supra. It is for the court to decide if there is a reasonable risk of
self-incrimination. Steigler v. Insurance Co. of N. Am., Del. Supr., 306
A.2d 742 (1973). And the court is to resolve all doubts in favor of
the privilege. Husband v. Wife, supra; Mumford v. Craft, supra.
[6] Applying these principles to the facts of the case, I find a
reasonable probability that the Hawaiian documents, if compelled to
be produced, would criminally incriminate Tucker. WSFS has repeatedly charged Tucker with intentionally "kiting" checks, an activity which is a crime under Delaware law (11 DeL C. §§ 843 and
900) and under federal law as well. It appears that federal authorities
are presently investigating Tucker's conduct, thus the threat of prosecution at least for now seems real. If criminal charges are brought
against the defendant, the Hawaiian documents, which include the
seven bad checks which Tucker is purported to have written, would
likely incriminate him.
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If Tucker is required to hand over the Hawaiian documents to
WSFS in this action, his act of production would itself be an admission
that: (a) the documents existed, (b) the materials were under Tucker's
control and (c) the papers handed over were responsive to WSFS's
production requests. United States v. Doe, supra; Fisher v. United States,
425 U.S. 391, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976); In re Grand
Jury Matter, 768 F.2d 525 (3d Cir. 1985). This admission could be
used against Tucker in a later criminal proceeding. Accordingly, I
decline to compel Tucker, at this time, to produce the Hawaiian
documents, i.e., those materials responsive to WSFS' production
request numbers 2 and 1I.
I have neither considered nor determined the extent to which
Tucker's assertion of his privilege against self-incrimination may be
used against him later on in this action, I leave this issue for another
day.
III
All of the remaining production requests concern the Telsat
documents. Tucker objects to a number of these requests arguing
that responsive materials are in Telsat's possession, not his. Since
Telsat is not a party to this action, Tucker reasons, this Court should
not, and cannot, compel production.
[7] Tucker's contention is based on a rather unusual feature
of this case. Although WSFS brought this action to, inter alia, pierce
Telsat's corporate veil, the company was not named as a defendant.
Telsat's absence raises the question of whether that company is an
indispensible party under Chancery Court Rule 19. Compare, Pauley
Petroleum, Inc. v.Continental Oil Co., Del. Supr., 239 A.2d 629 (1968);
Martin v. D. B. Martin Co., Del. Ch., 88 A. 612 (1913); and, Japan
Petroleum Co. (Nigeria) Ltd. v. Ashland Oil, Inc., 456 F.Supp. 831
(D.Del. 1978). However, although production of the Telsat documents would certainly be simpler if Telsat had been joined as a
party, the company's absence does not excuse Tucker from his own
discovery obligations.
[8,9] In Getty Refining and Marketing Co. v. Park Oil, Inc., Del.
Ch., Civil Action No. 5459-N.C., Hartnett, V.C. (April 19, 1979),
this Court held that the President and majority shareholder of a
corporation had "control" over the corporation's documents within
the meaning of Chancery Court Rule 34 so that the President could
be compelled to produce them. The fact that the corporation was
not a party was not dispositive in Getty Refining, where this Court
stated that "the concept of 'control' should not be given a hyper-
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technical construction that will undermine the policy favoring liberal
pretrial discovery" [citation omitted.] slip. op. at 4.
Based on the record before me, I conclude that Tucker, as
President, sole director and majority shareholder of Telsat, has legal
control over the documents in question and he can request and obtain
possession of these materials. Tucker has not borne his burden of
showing that it is impossible for him to obtain the records.
[10] At the hearing on this motion, Tucker argued that although he did have possession of the Telsat documents at the time
WSFS requested them, he subsequently gave up responsibility for
the company's day-to-day operations and custody of the materials.
Thus he contends that his voluntary relinquishment of these documents, which occurred after he received plaintiff's production requests,
stands in the way of discovery.
Tucker stated at the hearing that he had turned the company's
operations over to another. This statement is unsupported by affidavit
or any other acceptable form of proof. Even, assuming arguendo that
the statement is true, Tucker would still be able, as majority shareholder of Telsat, to override his appointee's decisions and, if necessary, obtain possession of the company's records. United Mercantile
Agencies v. Silver Fleet Motor Express, Inc., 1 F.R.D. 709 (W.D.Ky.
1941). Tucker also, by his own admission, had possession of the
documents in question at the time the discovery request was made.
He cannot shirk his legal responsibility by voluntarily transferring
documents to another.
In summary, I hold that Tucker must, within ten days, produce
all documents responsive to WSFS's request numbers 3 through 6,
8 through 10 and 13.
IV
Tucker also objected to production request numbers 1, 7 and
12, claiming that they were "vague, overly broad and unduly burdensome." At the hearing on this motion, Tucker failed to enlarge
upon these assertions and there is nothing in the record to support
them. Accordingly, Tucker is directed to produce all materials responsive to these requests within ten days.
V
WSFS also seeks attorneys' fees for the expenses incurred to
bring the motion. Because WSFS has prevailed only to the extent
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of its request for Telsat documents, I find that it is entitled to only
those fees and expenses reasonably incurred in the prosecution of
that portion of its motion. I therefore award it counsel fees of $200
which must be paid within 10 days.
IT IS SO ORDERED.
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SURVIVING THE DIRECTORS' AND OFFICERS'
LIABILITY CRISIS: INSURANCE AND THE
ALTERNATIVES
By

RONALD

E.

MALLEN AND DAVID

W. E,A S*

Corporate America, like the ordinary individual, has relied upon
the availability of insurance as the means of protecting its exposure
to liability claims arising from the use of its vehicles, the quality of
its products and services and errors or misconduct by its directors
and officers. Although the cost of insurance in general has risen
dramatically during the last two years, the basic ability to purchase
any or adequate directors' and officers' (D&O) insurance has perhaps
been the most profoundly affected area of liability insurance. The
diminishment of insurance protection has been accompanied by an
equally dramatic increase in the frequency, variety, and severity of
claims being made against directors and officers.'
This article examines the causes and effects of the insurance
"crisis" and the attendant increase of liability exposure. The basic
protection afforded by D&O insurance as well as the alternatives
and supplements to insurance are discussed and analyzed. Finally,
particular loss prevention techniques are considered. Although the
problems are identifiable, there are no easy or clear solutions.
I.

THE

D&O

A.

LIABILITY INSURANCE

"CRISIS"

State of the Market

The availability, price, and extent of coverage of D&O insurance
has been undergoing a dramatic, if not revolutionary, change in the
* Mr. Mallen and Mr. Evans are members of the firm of Long & Levit,
San Francisco, California.
1. HEIDRICK & STRUGGLEs, Inc., THE CHAr.ING BOARD (1986). Heidrick
and Struggles, Inc. is an executive search firm with offices throughout the United
States and Western Europe. The firm has conducted and published annual surveys
of Fortune 1000 chairmen of boards since 1966.

