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(2) The Coca-Cola Company shall include all subsidiary corporations and other entities in which The Coca-Cola Company
owns (directly or indirectly) more than 50% of the outstanding
voting capital stock or voting power. Time Incorporated shall include all subsidiary corporations and other entities in which Time
Incorporated owns (directly or indirectly) more than 50% of the
outstanding voting capital stock or voting power.

SMITH v. SPNV HOLDINGS, INC.
No. 8395
Court of Chancery of the State of Delaware, New Castle

April 26, 1989
Pursuant to a final order of judgment approving a merger
settlement, the defendant and majority shareholder effectuated a
merger one day before the record date set to declare a $.50 per
share regular quarterly dividend. The plaintiffs, in support of their
motion for summary judgment, asserted that the freeze-out merger
on the eve of the record date for the declaring of the dividend was
a per se violation of the majority shareholder's duty of entire fairness
to the minority.
The court of chancery, per Vice-Chancellor Hartnett, held that
(1) the mere timing of a transaction, without a proven benefit to
the majority at the expense of the minority, does not prove that a
breach of fiduciary duty has occurred; and (2) whether plaintiffs
suffered any economic detriment was an unanswered question of
fact precluding summary judgment.
1.

Corporations

C

180, 310(1)

In a parent-subsidiary context, self dealing occurs when the
parent, by virtue of its domination of the subsidiary, causes the
subsidiary to act in such a way that the parent receives something
from the subsidiary to the exclusion of, and detriment to, the
minority shareholders of the subsidiary.
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Corporations

C--

180, 316(1)

The entire fairness test requires the parent corporation to
demonstrate utmost good faith and most scrupulous inherent fairness

of the bargain and to establish the transaction's entire fairness
sufficient to pass the test of careful scrutiny by the courts.

3.

Corporations

C

182.4(1), 584

The prototype instance in which the timing of a merger would
itself likely constitute a breach of a controlling shareholder's duty
is when it could be shown both (1) that the minority was financially
injured by the timing, and (2) that the controlling shareholder
gained from the timing of the transaction what the minority lost.
4.

Pretrial Procedure

C---

624, 687

On a motion to dismiss, a court considers only the pleadings
and all well-plead factual allegations must be taken as true. The
court will not dismiss a plaintiff's claim unless it appears to a
reasonable certainty that the plaintiff would not be entitled to relief
under any state of ascertained facts.
5.

Judgment

C

181(4), 185(1), 185.3(5)

On a motion for summary judgment, the court may consider
the facts as adduced by discovery or affidavit but must not grant
summary judgment if there is any creditable evidence reasonably
supporting a favorable conclusion to the non-moving party.
6.

Corporations

C-- 182.3, 584

While the effectuation of a merger on the eve of the record
date for the declaration of a dividend may suggest a breach of
fiduciary duty has occurred, the mere timing of the transaction,
without a proven benefit to the majority at the expense of the
minority, would not support liability.
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185(6), 185.2(8), 185.3(5)

Where defendant submits an affidavit showing that the effectuation of a merger was a business decision that had no adverse
financial impact on the minority, there is a factual issue whether
the minority suffered any damages precluding summary judgment.
8.

Corporations

0

152, 180, 182.3

Because poor timing of the merger alone does not conclusively
prove that a breach of fiduciary duty has occurred, consideration
must also be given to the business purpose and motivations of the
majority shareholder in structuring the transaction.
9.

Corporations

C---

174, 182.3

While inequitable conduct will not be protected merely because
such course of conduct is legally possible under the law, the majority
stockholder likewise does not have to engage in a self-sacrifice in
the interest of the minority.
Clark W. Furlow, Esquire, and David A. Jenkins, Esquire, of
Lassen, Smith, Katzenstein & Furlow, Wilmington, Delaware; and

Philip D. Saxon, Esquire, and Judith N. Renzulli, Esquire, of
Duane, Morris & Heckscher, Wilmington, Delaware, for plaintiff.
Lawrence C. Ashby, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendant First City National Bank.
Richard L. Sutton, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant SPNV Holdings, Inc.
HARTNETT,

Vice-Chancellor

Plaintiffs Motion For Summary Judgment must be denied
because there are unresolved genuine issues of fact.

I
In this action, the plaintiffs claim that defendant SPNV Holdings, Inc. ("Holdings") unfairly timed a freeze-out merger to the

1990]

UNREPORTED CASES

detriment of the minority stockholders of Shell Oil Company because
they effectuated the merger on June 7, 1985, one day before the
record date for a 50c per share regular quarterly dividend. The
plaintiffs assert that Holdings, the holder of a majority of shares
of Shell Oil Company, in so timing the merger, breached its duty
of entire fairness to the minority stockholders. Holdings, on the
other hand, defends its actions claiming that it caused the merger
to occur on June 7, 1985 for a reasonable and proper business
purpose and that, in any case, plaintiffs have not indisputedly
established that Holdings financially benefitted from the setting of
the merger date at the expense of the minority shareholders.
The merger took place pursuant to this Court's April 22, 1985
approval of a Stipulation of Settlement and Compromise in Joseph
v. Shell Oil Co., Del. Ch., C.A. No. 7450-NC., Hartnett, V.C.
(April 19, 1985). The settlement provided, in part, that Holdings
would effectuate a short-form merger promptly following an "Effective Date," which was defined in the Stipulation as a date five
days after the expiration of thirty-one days after the entry of a final
order of judgment approving the settlement, if no appeal was taken,
or, if an appeal was taken, five days after resolution of the appeal.
If an appeal was taken, the Settlement Stipulation also permitted
Holdings to accelerate the Effective Date at any time after expiration
of the thirty-one day period.
On April 22, 1985 1 entered an Order and Final Judgment
finding the terms of the Settlement to be fair, adequate, reasonable,
and in the best interests of the Class which consisted of all the
owners of the minority shares of Shell Oil Company ("Shell") who
did not elect to opt-out of the Class and seek an appraisal. The
Order and Final Judgment provided, in part, that Holdings "shall
be free and clear of all claims to cause the Short-Form Merger"
of Shell Oil and Holdings.
On May 20, 1985 the Shell Oil Stockholder Committee ("Committee") filed a Rule 60(b) motion, seeking to set aside the Judgment
approving the Settlement on the grounds that the Settlement had
been the result of fraud or misrepresentation. On May 21, 1985
Edward Selfe filed a Notice of Appeal of the Settlement Judgment
to the Delaware Supreme Court. On May 29, 1985 I held a hearing
on the Committee's Rule 60(b) motion and during the hearing a
question arose as to whether this Court had jurisdiction to hear
the 60(b) motion in light of Selfe's appeal of the case to the Supreme
Court. On June 5, 1985 the Committee also appealed the April
22nd Final Settlement Judgment and Order.
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On June 6, 1985, in response to a request by defendant, the
Supreme Court temporarily remanded the case to this Court to
enable it to rule on the 60(b) motion. The Office of the Clerk of
the Supreme Court is in Dover and the remand was sent to the
Register in Chancery in Wilmington. Holdings, however, arranged
to pick up a copy of the Remand Order and to have it handdelivered to my Chambers in Dover on June 6, 1985-the same
day it was issued-but without indicating to me that any particular
action was about to be taken by it. Also on June 6, 1985, after
receiving the hand-delivered copy of the Remand, I issued a Letter
Opinion denying the Committee's Rule 60(b) motion. On Friday,
June 7, 1985, the following morning, Holdings filed a Notice of
Acceleration of the Effective Date of the Settlement with the Register
in Chancery and proceeded to effectuate the merger at the close
of business on the same day. On December 20, 1985 the Delaware
Supreme Court upheld the Judgment approving the Settlement.
Selfe v. Joseph, Del. Supr., 501 A.2d 409 (1985).
During the pendency of the Joseph v. Shell litigation, Shell
continued to declare and pay its regular quarterly cash dividend
of 50q per share, which was paid both on the majority shares owned
by Shell's parent and the minority shares owned by the public.
Even after Holdings obtained over 94% of the minority shares on
July 31, 1984, Shell continued to declare and pay its regular cash
dividend.
On May 31, 1985 Shell declared a 50¢ per share dividend
payable to shareholders of record on Monday, June 10, 1985. This
represented the regular quarterly dividend which Shell had historically declared. The Dividend Declaration, however, stated that the
dividend would not be paid to the minority shareholders if the
merger of Shell into Holdings took place prior to June 10, 1985.
By virtue of the merger being consummated on June 7th, therefore,
the dividend of approximately $8 million which would have been
payable to the minority shareholders of Shell became the property
of Holdings. The last cash dividend paid to the minority stockholders
of Shell was paid in March of 1985. The net result of this manipulation was that Shell Oil Company or its subsidiaries did not have
to pay $8 million to the minority stockholders of Shell and Shell
therefore had the benefit of the use of the minority stockholders'
equity for a quarter of a year without paying any dividend or other
consideration.
In an earlier opinion in this case, I denied defendant's Motion
To Dismiss Count I of the Complaint which asserts that the plaintiffs
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were improperly deprived of the 50c per share dividend by the
timing of the merger. Smith, et al. v. SPNV Holdings, Inc., Del. Oh.,
C.A. No. 8395, Hartnett, V.0. (Oct. 28, 1987). After that decision,
plaintiffs moved for summary judgment in their favor on the same
issue. Because there are unresolved issues of fact, including whether
plaintiffs suffered any economical detriment, the motion must be
denied.
II
[1-2] In a parent-subsidiary context, self-dealing occurs when
"the parent, by virtue of its domination of the subsidiary, causes
the subsidiary to act in such a way that the parent receives something
from the subsidiary to the exclusion of, and detriment to, the
minority shareholders of the subsidiary." Sinclair Oil Corp. v. Levien,
Del. Supr., 280 A.2d 717, 720 (1971). Both sides agree that the
current dispute is governed by and measured against the entire
fairness standard as articulated in Weinberqer v. UOP, Inc., Del.
Supr., 457 A.2d 701 (1983). See also Rabkin v. Philip A. Hunt
Chemical Corp., Del. Supr., 498 A.2d 1099 (1985); Jedwab v. MGM
GrandHotels, Inc., Del. Ch., 509 A.2d 584 (1986). The entire fairness
test requires the parent corporation to demonstrate "utmost good
faith and the most scrupulous inherent fairness of the bargain" and
to establish the transaction's entire fairness "sufficient to pass the
test of careful scrutiny by the courts." Weinberger v. UOP, Inc., 457
A.2d at 710.
III
[3] Chancellor Allen was confronted with a closely analogous
situation in Jedwab v. MGM Grand Hotels, Inc., supra. In Jedwab,
the plaintiff claimed that the majority shareholder breached its
fiduciary duty to the minority because it effectuated a merger
transaction at a time that suited its plans without regard to whether
it was in the minority's interest. Chancellor Allen stated:
"[M]ore must be shown, in my view, than that a majority
shareholder controlled the timing of the transaction; that
will always be true with respect to a transaction involving
shareholder approval since, minimally, such a shareholder
may veto such a transaction. The prototype instance in
which the timing of a merger would itself likely constitute
a breach of a controlling shareholder's duty is when it
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could be shown both (1) that the minority was financially
injured by the timing (i.e., from their point of view it
was an especially poor time to be required to liquidate
their investment) and (2) that the controlling shareholder
gained from the timing of the transaction what the minority
lost. Compare, Sinclair Oil Corp. v. Levien, Del. Supr., 290
A.2d 717 (1971)."
Jedwab, supra at 599.
In my October 28th Opinion in this case, at page 9, I noted
that under the plaintiffs' view of the facts, which had to be accepted
as true for purposes of considering defendant's motion to dismiss,
"[t]he present allegations fit the Jedwab prototype."
IV
[4] The judicial criteria for a ruling on a motion for summary
judgment is different from that used to adjudicate a motion to
dismiss. On a motion to dismiss the Court considers only the
pleadings and all well-plead factual allegations must be taken as
true. The Court will not dismiss a plaintiff's claim unless it appears
to a reasonable certainty that the plaintiff would not be entitled to
relief under any state of ascertained facts. Harman v. Masoneilan
International, Inc., Del. Supr., 442 A.2d 487 (1982); Del. State Troopers
Lodge v. O'Rourke, Del. Ch., 403 A.2d 1109 (1979).
[5] On a motion for summary judgment, however, the Court
may consider the facts as adduced by discovery or affidavit but
must not grant summary judgment if there is any creditable evidence
reasonably supporting a favorable conclusion to the nonmoving
party. Empire of America Relocation Services, Inc. v. Commercial Credit
Co., Del. Supr., 551 A.2d 433, 435 (1988), citing Continental Oil
Co. v.Pauley Petroleum, Inc., Del. Supr., 251 A.2d 824, 826 (1969);
Nicolet v. Nutt, Del. Supr., 525 A.2d 146 (1987).
[6] The plaintiffs, in support of their motion for summary
judgment, assert that the freeze-out merger on the eve of the record
date for the declaring of a dividend was a per se violation of the
majority stockholder's duty of entire fairness to the minority. While
the events suggest that a breach of fiduciary duty may have occurred,
the mere timing of the transaction, without a proven benefit to the
majority at the expense of the minority, would not support liability.
See Rabkin v. Philip A. Hunt Chemical Corp., supra; Jedwab v. MGM
Grand Hotels, Inc., supra. There appear to be no cases holding that
poor timing alone constitutes a breach of fiduciary duty. The issue
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of whether plaintiffs suffered any economic detriment is, therefore,
a presently unanswered question of fact.
[7] The plaintiffs claim that they have suffered a collective loss
of approximately $8 million because of the lost 50r per share
dividend payment. The defendant claims, however, that the decision
to merge the minority out on the day before the record date for
the declaration of the dividend thereby causing the dividend to
accrue to the defendant instead of to plaintiffs was a business
decision that, in reality, had no adverse financial impact on the
minority. Defendant submitted an affidavit of Kevin K. Carton, a
Price Waterhouse partner, which stated that if Holdings had decided
not to accelerate the Effective Date of the merger, but rather had
waited until at least July 24th, 1985 to merge out the minority,
which was months before the December 20, 1985 final Supreme
Court opinion upholding the Settlement, the minority would not
have been better off financially and any delay after July 24th would
have been financially harmful to the minority. In other words,
defendant asserts that, if the time value of money is considered,
the true value of the $60 cash settlement consideration received in
the merger as of June 7th would approximately equal the true value
of receiving the 50c per share dividend on June 10th and the $60
merger and settlement consideration on July 24th. Holdings also
asserts that if it had refrained from effectuating the merger until
after July 24th, which it could have done under the terms of the
settlement approved in Joseph v. Shell Oil Co., Del. Ch., C.A. No.
7450-NC, Hartnett, V.C. (April 19, 1985), aff. sub. nom., Selfe v.
Joseph, Del. Supr., 501 A.2d 409 (1985), because of the existence
of an appeal by Mr. Selfe, the minority would have been worse
off on a time adjusted basis. There is therefore a factual issue
whether the minority suffered any damages. This alone precludes
summary judgment.
V
[8-9] Because a poor timing of the merger alone does not
conclusively prove that a breach of fiduciary duty has occurred,
consideration must also be given to the business purposes and
motivations of the majority shareholder in structuring the transaction. See Rabkin, supra; Gabelli & Co., Inc. Profit Sharing Plan v.
Liggett Group, Inc., Del. Supr., 479 A.2d 276 (1984). While the
plaintiffs correctly point out that inequitable conduct will not be
protected merely because such course of conduct is legally possible
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under the law-see e.g., Rabkin v. Philip A. Hunt Chemical Corp.,
supra; Smith, et al. v. SPNV Holdings, Inc., supra-the majority
stockholder likewise does not have to engage in a self-sacrifice in
the interest of the minority. See Getty Oil Co. v. Skelly Oil Co., Del.
Supr., 267 A.2d 883 (1970).
In Smith, et al. v. SPNV Holdings, Inc., supra, I referred to the
defendant's hand-delivery to me on June 6th of the Supreme Court's
Order remanding to this Court for consideration the Committee's
Rule 60(b) motion. I pointed out that I issued my Letter Opinion
denying the Rule 60(b) motion that same day, without receiving
any indication from the defendant that it planned to effect the
merger the following day if the Court ruled on the same day the
mandate was received (which is usually most unlikely). The defendant asserts that the timing of the issuance of my Opinion was
purely coincidental and that it never urged the Court to decide the
Rule 60(b) motion on or before any particular date. Holdings further
urges that it made good business sense to effectuate the merger at
that time in order to forestall further challenges to the settlement
and merger. Whatever its true motivations, the subjective intent
of Holdings is a question of fact which generally is not properly
disposed of on a motion for summary judgment. Continental Oil Co.
v. Pauley Petroleum, Inc., Del. Supr., 251 A.2d 824 (1969).
VI
The plaintiffs' motion for summary judgment is therefore denied.
IT IS SO ORDERED.

STEINER v. SITHE-ENERGIES, L.P.
No. 9511 (Consolidated)
Court of Chancery of the State of Delaware, New Castle

May 10, 1989
Plaintiff shareholders filed a class action challenging defendant
Sithe-Energies' $6.50 per share merger proposal. In response to a
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single member special committee's finding that the merger proposal
was inadequate, Sithe-Energies dropped the merger proposal and
commenced a tender offer at the same $6.50 per share price. Almost
four months after the original merger proposal, Sithe-Energies announced a merger agreement at $8.25 per share contingent upon
settlement of the class action. Plaintiffs agreed to the price per
share and negotiated an agreement that any plaintiffs' attorney fees
would be paid by defendants. Defendants contended that plaintiffs
were not entitled to any attorney fees because there was no causal
connection between the plaintiffs' attorney work and the increased
stockholder benefit.
The court of chancery, per Vice-Chancellor Hartnett, held that
the burden placed on defendants to show that plaintiffs did not
cause the increased benefit to the stockholders had not been met.
The court held that plaintiffs were entitled to receive a reimbursement of expenses of $59,000 and attorney fees of $800,000 to be
paid by defendants.
1.

Corporations
Costs

C

189(14)

0-10, 172

Where plaintiff shareholders file a class action challenging a
defendant corporation's merger proposal which results in a settled
tender offer at an increased share value, the burden is placed upon
the defendants to show that plaintiffs did not cause the increased
benefit to the stockholders.
2.

Corporations
Costs

C

0

189(14)

10, 172

Plaintiffs in a class action suit against a defendant tender offeror
are entitled to receive reimbursement of expenses and attorney fees,
to be paid by defendant, without a showing by defendant that the
increased benefit to the stockholders was not caused by the efforts
of the plaintiffs.
Joseph A. Rosenthal, Esquire, and Norman M. Monhait, Esquire,
of Morris, Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware, for plaintiffs.
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Steven J. Rothschild, Esquire, and Paul L. Regan, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware,
for defendants.
HARTNETT,

Vice-Chancellor

On April 18, 1988, I entered an Order approving the Settlement
of this consolidated class action. No agreement was reached between
counsel, however, on attorney fees and consideration of an award
of attorney fees was expressly reserved.
I find that plaintiffs are entitled to $800,000 as attorney fees
and $59,000 for expenses.

On January 12, 1988, defendant Sithe-Energies, L.P. announced a Tender Offer of $6.50 per share for the 45% of the
shares of Energy Factors, Inc. which it did not already own.
A Merger at $6.50 per share had been initially proposed by
Sithe-Energies on November 6, 1987 and on November 11, 1987
the directors of Energy Factors, Inc. had appointed a single director
as a Special Committee to review the Merger Proposal. The single
member Special Committee found the proposal to be inadequate
but this did not cause Sithe-Energies to raise the price. Quite to
the contrary, Sithe-Energies dropped the Merger Proposal and commenced a January 19, 1988 Tender Offer at the same $6.50 per
share price.
Earlier, on December 24, 1987, William Steiner filed a purported class action which challenged the original $6.50 per share
Merger Proposal and other suits followed. The suits were subsequently consolidated and a Consolidated Amended Class Action
Complaint was filed on February 3, 1988. Expedited discovery took
place and a preliminary injunction hearing was scheduled for February 10, 1988.
On February 8, 1988 counsel for Sithe-Energies advised plaintiffs' counsel of an offer to settle the outstanding litigation upon
increasing the Tender Offer price to $6.75. This was promptly
rejected by plaintiffs and also rejected by the Special Committee.
On February 9, 1988 the Tender Offer price was increased to
$7.00 per share and the preliminary injunction hearing was postponed until February 24, 1988 at the request of plaintiffs.
On February 11, 1988 Sithe-Energies disseminated a Supplement to its Offer to Purchase which, in addition to raising the
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price to $7.00, also made certain disclosures which met plaintiffs'
claims of disclosure violations in the initial Offer.
On February 22, 1988 the Tender Offer price was increased
by Sithe-Energies to $8.25.
While plaintiffs' counsel was considering this increased Tender
Offer, on February 26, 1988, Sithe-Energies disseminated another
Supplement to its Offer to Purchase and announced a Merger
Agreement at $8.25 per share contingent upon settlement of this
action.
Plaintiffs then agreed to the $8.25 price but negotiated an
agreement that any attorney fees for plaintiffs would be paid by
defendants and not out of the stockholders' proceeds.
Plaintiffs now seek $1.3 million in attorney fees plus $59,064.16
in reimbursements. This would amount to 18% of the value of the
increased benefit from the $6.50 per share initial proposal to the
$8.25 per share eventually provided.
Defendants contend that plaintiffs are not entitled to any attorney fees because there was no causal connection between their
work and the increase in the sum the stockholders received or that
the plaintiffs are entitled to only a minimal fee. They assert that
the entire increase in price was due to the action of the Special
Committee.
II

[1-2] Under the facts and circumstances present here, the burden is placed upon the defendants to show that plaintiffs did not
cause the increased benefit to the stockholders. Mutual Shares Corp.
v. Texas Air Corp., Del. Ch., C.A. No. 8650-NC, Hartnett, V.C.
(Sept. 30, 1987). This they have not done, although I determine
that the activities of the Special Committee also contributed to the
higher offer.
I therefore find, considering all the facts and circumstances,
that plaintiffs are entitled to receive a reimbursement of expenses
of $59,000 and attorney fees of $800,000 to be paid by defendants,
which is a generous allowance under the circumstances.
IT IS SO ORDERED.
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STROUD v. GRACE
No. 10,719
Court of Chancery of the State of Delaware, New Castle
April 21, 1989
Plaintiff-stockholders brought this action individually and derivatively seeking declaratory relief and injunctive relief to prevent
the defendant corporation from adopting illegal certificate amendments and to prevent the defendant from voting on matters at the
annual meeting. Defendants assert that the matter is not ripe for
adjudication because the annual meeting has not yet been held.
Defendants also assert that injunctive relief should be denied because
plaintiffs did not meet the burden of showing irreparable harm and
reasonable probability of success on the merits.
The court of chancery, per Vice-Chancellor Hartnett, held that
the court has jurisdiction to hear this matter before the annual
meeting has been convened and that the plaintiffs did not meet
their burden of irreparable harm when there will be sufficient time
after the annual meeting for the court to consider plaintiff's claims.
1.

0

Corporations
Courts

0

201

28

Declaratory Judgment

0

3, 271

A court has jurisdiction to entertain challenges to the sufficiency
and veracity of materials distributed in connection with an annual
meeting before the meeting has been convened and adjourned where
the notice of the annual meeting has been set.
2.

Corporations
Injunction

0

201, 510

0= 112

There is no need for the extraordinary step of enjoining an
annual meeting when there will be sufficient time after the annual
meeting for the court to consider plaintiff's claims as to the validity

1990]

UNREPORTED

CASES

of amendments and the validity of the adoption of amendments
before the time for the next annual meeting.
3.

Injunction

= 136(1)

A decision to deny or grant a preliminary injunction involves
a delicate balancing of all the equities between the parties.
4.

Corporations
Courts

0

201

0=- 28

Important issues of Delaware corporate law ought not to be
considered, unless absolutely necessary, in an environment whereby
the court has but a few hours to consider the matter.
William Prickett, Esquire, Michael Hanrahan, Esquire, and Philip
B. Obbard, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiffs.
Andrew B. Kirkpatrick, Jr., Esquire, Andrew M. Johnston, Esquire, and Mary B. Graham, Esquire, of Morris, Nichols, Arsht
& Tunnell, Wilmington, Delaware, for defendant Milliken & Company.
Clark W. Furlow, Esquire, and David A. Jenkins, Esquire, of
Lassen, Smith, Katzenstein & Furlow, Wilmington, Delaware, for
individual defendants.
HARTNETT,

Vice-Chancellor

I
This suit is brought individually by the plaintiffs, on behalf of
themselves, and derivatively on behalf of the other stockholders of
defendant Milliken & Company, a Delaware corporation ("Milliken"). They seek declarative relief and also seek to enjoin the
holding of the Annual Meeting of Milliken which is presently set
to convene on April 24, 1989. I find that plaintiffs have not fulfilled
the heavy burden placed upon them to justify the entry of a preliminary injunction enjoining the holding of the Annual Meeting.
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II
In their application for a preliminary injunction, plaintiffs seek
"(1) to prevent Milliken from adopting illegal and entrenching
certificate amendments and (2) to prevent Milliken from voting on
matters at the Annual Meeting without providing all relevant information to the stockholders in advance of that meeting."
In the complaint, it is alleged that proposed amendments to
Milliken's Certificate of Incorporation are invalid as a matter of
law and are also part of an illegal entrenchment scheme; that the
proposed amendments will illegally require a supermajority affirmative vote from the stockholders; and that the notice of the stockholder meeting fails to fully disclose all relevant facts.
This is the third attempt of defendants to obtain stockholder
approval of proposals to change the corporate governance of Milliken. This Court has previously addressed some of these issues in
Stroud v. Milliken Enterprises, Inc. (now Milliken & Company), Del.
Ch., C.A. No. 8969-NC, Hartnett, V.C. (March 18, 1988). That
opinion was ordered vacated by the Delaware Supreme Court because of lack of ripeness of the issues presented in Stroud v. Milliken
Enterprises, Inc., Del. Supr., 552 A.2d 476 (1989). Last week I
denied plaintiffs' demand for a supplemental stock list in Stroud v.
Milliken, Del. Ch., C.A. No. 10732-NC, Hartnett, V.C. (April 10,
1989).
Milliken is a closely held, primarily family owned corporation
which has an enviable record of economic success. There is, however, no public market for its stock. It has ten directors, six of
whom are outside, non-family directors. Three family directors,
who are defendants in this suit, own or control over 50% of
Milliken's stock, as they have for some time, and much of the
stock is held by family trusts. The plaintiffs are Stroud branch
family members who own or control 15% of Milliken's stock.
Plaintiffs' primary arguments are predicated on their claim that
defendants have failed to meet their fiduciary duties of candor in
the materials distributed in connection with the Annual Meeting
and that the Proposed Amendments to the Certificate of Incorporation of Milliken constitute an illegal entrenchment plan or are

invalid per se.
The complex proposed certificate amendments will provide for
three categories of directors as provided in proposed Article XI:
"[O]nly persons meeting the qualifications set forth in one
of the following three categories shall be eligible to be
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nominated for election, to be elected and serve as a director:
Category 1. Individuals who have had substantial
experience in line (as distinct from staff) positions in
the management of substantial business enterprises or
substantial private institutions, who are not officers,
employees or stockholders whether of record or beneficially of the corporation or any of its subsidiaries.
Category 2. Individuals who are beneficial stockholders of the corporation.
Category 3. The chief executive officer, the chief
operating officer, and the president of the corporation,
and any person who held any one or more of such
offices."
Although defendants are not soliciting proxies for the Annual
Meeting, no doubt because they do not need them, they did mail
to all stockholders of record a lengthy notice of the Annual Meeting
with a recommendation that the amendments be approved. Defendants also proposed the reelection of the directors Who have served
for quite some time. Plaintiffs have now proposed their own slate
of directors despite that obvious futility.
Because the directors have recommended the adoption of the
amendments, it seems to be undisputed that the duty of disclosure
goes beyond the mere giving of notice of the Annual Meeting and
that any disclosures made must be done with complete candor.
Defendants, recognizing the prior opinions involving them in this
Court and the Supreme Court, .now concede as much, although
their view of what disclosures are required is significantly different
than plaintiffs' view. Plaintiffs, in effect, assert that the disclosures
should be as broad as is required in a proxy solicitation with a
complete disclosure of all pertinent financial information. Defendants assert that something less is required.
Defendants also assert that they have met the duty of disclosure
required by Delaware law. They also assert several other defenses.
They first assert, in effect, that the ruling of the Delaware Supreme
Court in Stroud v. Milliken, supra, mandates a dismissal of this case
on jurisdictional grounds because the Annual Meeting has not yet
been held and the matter, therefore, is not ripe for an adjudication.
Next they assert that plaintiffs have not borne their burden of
showing irreparable harm and the reasonable probability of ultimate
success on the merits. Lastly they claim that the suit must be

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 15

dismissed for the failure of the plaintiffs to have made a pre-suit
demand for relief from the directors pursuant to Chancery Rule
23.1.
III

First to be considered is defendants' claim that this present
action must be dismissed on jurisdictional grounds. This argument
arises because the Supreme Court not only dismissed the appeal
in Stroud v. Milliken, supra, but also directed this Court "to vacate
its decision and dismiss the proceedings below on the several grounds
stated." 552 A.2d 482.
The Supreme Court based its holding on its finding that the
controversy was not justiciable because it was not ripe.
The Supreme Court stated at 552 A.2d 482:
Finally, the dispute between the parties is over when
the defendant directors of Milliken should be required,
under the circumstances of this cae [sic], to meet their
duty of complete candor to their shareholders concerning
significant matters of corporate governance. Since the defendant directors apparently contend that the issue of their discharge
of their fiduciary duty to Milliken's shareholders should await the
holding of the reconvened annual meeting, it is clear that the

present dispute between the parties raises issues of an
interlocutory nature that, in all probability, will not terminate the litigation. (emphasis added)
Defendants argue that this language of the Supreme Court
mandates that the present suit be dismissed and not again be
entertained by this Court until after the stockholders' meeting has
adjourned when plaintiffs can then bring an action pursuant to 8
Del. C. § 225 as an action challenging the election of the directors.
I disagree.
[1] The present case is different from the former case in that
the notice of the annual meeting has now been set and in the earlier
suit only the proposed notice was before the Court. Although defendants argue otherwise, it seems to me that this Court does have
jurisdiction to entertain challenges to the sufficiency and veracity
of materials distributed in connection with an annual meeting before
the meeting has been convened and adjourned. Cf. Sealy Mattress
Co. of New Jersey v. Sealy, Inc., Del. Ch., 532 A.2d 1324 (1987).

Otherwise, even when there has been fraud or egregious misrep-
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resentation, the Court might find it impossible to grant an adequate
remedy. Defendants have also not demonstrated how a proceeding
brought pursuant to 8 Del. C. § 225 will permit the Court to
adequately address the issue of inadequate disclosures as to the
stockholders' vote on the amendments.
I therefore conclude that this Court has jurisdiction to entertain
this suit and it will not be dismissed at this juncture. I will hold
in abeyance, however, a ruling on defendants' claim that this suit
must be dismissed for failure to have made a pre-suit demand for
the reasons to be discussed.
IV
Defendants also claim that plaintiffs have failed to bear their
burden of showing that they will suffer irreparable injury if the
holding of the annual meeting is not enjoined. Ivanhoe Partners v.
Newmont Mining Corp., Del. Supr., 535 A.2d 1334 (1987); Revlon,
Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d
173 (1986); Allen v. Prime Computer, Inc., Del. Supr., 540 A.2d 417
(1988); Gimbel v. Signal Companies, Inc., Del. Ch., 316 A.2d 599,
aff'd, Del. Supr., 316 A.2d 619 (1974).
The proposed Certificate of Incorporation amendments, however, will not be voted upon at the Annual Meeting until after the
election of directors and the election of directors therefore cannot
be affected by the proposed amendments. The amendments, if
adopted, cannot have any reasonably foreseeable practical effect
until the 1990 Annual Meeting.
[2] There will, therefore, be sufficient time after the 1989
Annual Meeting for the Court to consider plaintiffs' claims as to
the validity of the amendments and the validity of their adoption
before the time for the next Annual Meeting. There is no need for
the extraordinary step of enjoining an Annual Meeting. Hartford
Accident & Indemnity Co. v. W. S. Dickey Clay Mfg. Co., Del. Supr.,
24 A.2d 315 (1942); Initio Partners v. Tandycrafts, Inc., Del. Ch.,
C.A. No. 8697-NC, Hartnett, V.C. (Nov. 10, 1986).
Plaintiffs therefore have failed to sustain their burden of showing the existence of irreparable harm if the injunction is not granted.
V
[3] A decision to grant or deny a preliminary injunction involves
a delicate balancing of all the equities between the parties. Eastern
Shore Natural Gas Co. v. Stauffer Chemical Co., Del. Supr., 298 A.2d
322 (1972); Data General Corp. v. Digital Computer Controls, Inc., Del.
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Supr., 297 A.2d 437 (1972); Thomas C. Marshall, Inc. v. Holiday
Inn, Inc., Del. Ch., 174 A.2d 27 (1961); Hollingsworth v. Szczesiak,
Del. Ch., 84 A.2d 816 (1951).
As the Delaware Supreme Court observed in Stroud v. Milliken,
supra: "The significance of these issues requires the Court to
demand that the dispute between the parties be close to concrete
and final form." 552 A.2d 481.
The issues in the present case are no less significant than the
issues in the earlier case. Although defendants now apparently
concede that the disclosures required of them are greater than the
mere sending of the statutory notice of an Annual Meeting as
required by 8 Del. C. §§ 222 and 242, they still sharply disagree
with plaintiffs as to the areas of disclosure required where no proxies
are solicited. This issue has not been definitively addressed. Compare Edelman v. Salomon, D.Del., 559 F.Supp. 1178, 1184 (1983);
Michelson v. Duncan, Del. Supr., 407 A.2d 211, 220 (1979); Lacos
Land Co. v. Arden Group, Inc., Del. Ch., 517 A.2d 271, 279 (1986),
with Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944-45
(1985); Smith v. Van Gorkom, Del. Supr., 488 A.2d 858 (1985);
Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278, 279, 281
(1978); Stroud v. Milliken Enterprises, Inc., Del. Supr., 552 A.2d 476,
480 (1989).
Likewise, the issue as to the legal validity of the proposed
Certificate Amendments (assuming that they are adopted), is novel
and significant.
As the Supreme Court has indicated, these issues ought to be
addressed after the record is complete; that is, after the annual
meeting has taken place.
[4] Important issues of Delaware corporate law also ought not
to be considered, unless absolutely necessary, in an environment
whereby the Court has but a few hours to consider the matter.
Fairness to the Court, to the litigants, and to the jurisprudence of
the corporate law mandates that the Court have time to adequately
consider the record, the precedents, and the arguments.
For the foregoing reasons, plaintiffs' motion for a preliminary
injunction is denied.

IT IS SO ORDERED.
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WARNER COMMUNICATIONS INC. v. CHRIS-CRAFT
INDUSTRIES, INC.
No. 10,817
Court of Chancery of the State of Delaware, New Castle
May 15, 1989
Plaintiffs Warner Communications, Inc., Time Inc., and TW
Sub Inc. sought declaratory relief concerning the rights and obligations arising out of a shareholders agreement and a subsequent
modifying agreement entered into between Warner and defendants
Chris-Craft and BHC Inc. Because these agreements materially
impact the ability of plaintiffs to consummate an agreement of
merger they had recently entered into among themselves, they also
filed an application to expedite adjudication of their claim. Through
this application, plaintiffs sought to deny defendants access to discovery relating to the circumstances, statements, or understandings
of the signatories to the shareholders agreement and subsequent
modifying agreement.
The court of chancery, per Chancellor Allen, held that the
risks of an incorrect decision of cutting off defendants' access to
discovery outweighed the potential injury to plaintiffs from a substantial delay in the closing of their merger. Although the court
granted a motion for summary adjudication to determine whether
plaintiffs' approval of a merger violated the shareholders agreement,
the court also allowed the defendants discovery regarding the time
period in which they were required to exercise their option under
the agreements.
0=389, 397(1), 413, 441(1)

1. Evidence

The parol evidence rule provides that when an agreement that
is intended to constitute the full agreement of the parties on the
subjects covered is reduced to writing, no extrinsic evidence will
be admitted to alter or modify the obligations of the written document.
2. Courts

0=

Discovery

78, 80(2)
10;

24
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63

A court need not reach a conclusion concerning the question
of admissibility where the pending motion is not one to exclude
proffered evidence or one to preclude the taking of discovery.
3.

Contracts

<

147(1)

Under the objective theory of contracts, an unexpressed "intention" or uncommunicated "interpretation" is not an element
of a contract.
4.

Corporations
Motions

C

0

310(1)

46, 63

A motion that may resolve a question whether board approval
of a transaction may result in a violation of a shareholders agreement
prior to trial has been referred to as a motion for summary adjudication.
Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for plaintiffs.
Charles S. Crompton, Jr., Esquire, of Potter Anderson & Corroon,
Wilmington, Delaware, for defendants.
ALLEN,

Chancellor

On May 5, 1989, plaintiffs Warner Communications Inc.,
Time Incorporated and TW Sub Inc., all of which are Delaware
corporations, filed suit in this court against Chris-Craft Industries,
Inc. and BHC, Inc., both of which are also Delaware corporations.
Broadly stated, the complaint seeks declaratory relief concerning
the rights and obligations of Warner, on the one hand, and defendants on the other, arising out of a Shareholders Agreement
among Warner, Chris-Craft and BHC dated as of February 21,
1984 and a subsequent Agreement Modifying BHC Shareholders
Agreement ("Modifying Agreement") dated as of February 7, 1986.
It is alleged that the parties have a disagreement concerning the
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scope and meaning of those contracts and that the uncertainty that
this disagreement creates materially impacts upon the ability of
plaintiffs to consummate an agreement of merger that they entered
among themselves dated as of March 3, 1989.
On May 9, 1989, defendants filed an answer that included the
assertion of counterclaims. Also on May 9, the court heard an
application by plaintiffs to expedite adjudication of the plaintiffs'
complaint and to fix a prompt trial date. It was asserted that certain
concessions that plaintiff Warner was willing to make left the parties'
disputes as clean and uncomplicated issues largely of a legal character that could be resolved promptly. Defendants disagreed. At
that time, I indicated that expedition seemed warranted, but reserved decision on what schedule seemed both feasible and fair in
the circumstances. The matter was further considered on May 12
after an opportunity for consultation among the parties and some
briefing had been afforded.
Decision of the question of an appropriate schedule for litigation
of this dispute invites, indeed requires, some consideration of the
substantive (New York) law governing this contract case. Forced
as I am to consider this subject, I am mindful that the briefing
has been hurried. My inclination then in deciding this matter is
to attempt to find a way to proceed that meets plaintiffs' reasonable
hope of a prompt adjudication and that affords defendants all of
the rights to which they have legitimate claim, while not ruling on
the substantive law question posed by the parol evidence rule in a
definitive way. What follows is my attempt to do that and a brief
statement reflecting the mental process that leads to this resolution.
The suit apparently was commenced following about two months
of negotiations between the parties but without discussion with
respect to achieving a timely judicial resolution of the parties'
disagreements. Among the matters that Warner and Chris-Craft,
being the principals involved in the Shareholders Agreement,' sought
to resolve prior to filing of this litigation was whether effectuating

1. Chris-Craft owns 100% of the common stock of BHC, Inc., the other
signatory to the Shareholders Agreement and the Modifying Agreement. Warner
owns 25% of the voting power of BHC as a result of its ownership of a class of
convertible preferred stock of that Company. The preferred stock is convertible into
common stock which would, if issued, account for 42.5% of the voting power of

BHC.
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the merger would constitute a "Significant Change" as that term
is defined in Section 2 of the Modifying Agreement. In addition,
Chris-Craft now contends, and presumably asserted at that time
as well, that Warner's participation in a consortium of companies
that has made a large investment in Turner Broadcasting also
constitutes a Significant Change under the Modifying Agreement.
Assertedly, in order to simplify this matter, Warner has represented
that, while it does not in fact believe that it has ever violated the
Shareholders Agreement or the Modifying Agreement or that closing
of the merger will constitute a Significant Change under the Modifying Agreement, it nevertheless will act as if Chris-Craft were
correct in its assertion that effectuation of the merger would constitute a Significant Change. In that event, Warner says that the
requirements of the Modifying Agreement are plain. It gives to
BHC an option to require Warner either to distribute its BHC
stock to Warner shareholders or to sell for cash Warner's BHC
shares to BHC, or effect such combination of the foregoing as BHC
2

shall specify.

It is alleged that BHC has refused to exercise its option designating the way in which Warner shall dispose of its BHC stock
and that therefore Warner cannot remove the contention between
the parties (and the shadow it casts upon its merger with Time)
by disposing of its BHC stock, as Section 2 of the Modifying
Agreement arguably contemplates. Thus, the gist of Warner's complaint is that BHC has a legal obligation to act with respect to its
right under Section 2. Warner concedes, however, that Section 2
contains no words requiring BHC to act. The gist of its complaint
is that New York law implies in these circumstances an obligation
for BHC to exercise its option within a reasonable time.
Defendants' conception of the case is rather different. First, it
asserts that more complex problems of construction are posed than
the simple Section 2 claim Warner asserts (its more complex theory
is described briefly below at p. 7 and p. 14). Defendants say they
are willing to proceed with expedition. Indeed, they are willing to
proceed on three or four tracks simultaneously with depositions.
But, they say, in no event should they be required to present their

2. The Modifying Agreement, in the event of a Significant Change, also
requires Warner to execute a certificate deleting certain articles from BHC's restatcd
certificate of incorporation, again at BHC's option.
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defenses and counterclaims at a trial that would be scheduled in
less than three or four months.
Discovery that defendants seek may be classified as follows:
First, they seek discovery to support the contention that the
absence of an express time limit concerning exercise of the Section
2(b) option was deliberate and "that the parties intended that BHG's
option under Section 2(b) of the Modifying Agreement could be
exercised until the Shareholders Agreement terminated on February
21, 1994." (Defendants' Brief). Defendants contend that if they
are correct in this assertion, it would be the grossest sort of injustice
for the law to "imply" a contrary provision and then preclude
proof of the actual agreement.
Second, defendants seek discovery into the matter that plaintiffs
concede is appropriate for testimony-if the law is to imply a
"reasonable time" term for exercise of the Section 2(b) option,
what are the considerations that bear upon definition of the term
"reasonable" in these circumstances.
Third, defendants seek testimony to demonstrate that Warner
does now and, more clearly, upon the happening of the merger,
will "own or operate . . .[a] television . ..broadcasting station."

(Shareholders Agreement § 16). The pertinence of this issue, defendants say, is two-fold. First, they assert a counterclaim for breach
of contract; and second, they assert that where the "Significant
Change" under Section 2 of the Modifying Agreement also constitutes an activity limited by Section 16 of the Shareholders Agreement, then both agreements read together, and in light of the true
intention of the parties, require a prioritizing, so to speak, of the
two sections, so that Warner is seen as being under an obligation
first to cause itself to come into compliance under Section 16 (through
the Section 5 mechanism) before BHC is required to elect its option
under Section 2 of the Modifying Agreement. 3
The factual premise for getting relief under this theory, if the
theory were to be legally valid, would include at a minimum, proof
that Warner does "own or operate" or will "own or operate" a
television station other than through BHC. To prove this, defendants seek rather widespread discovery into the operation of Turner
Broadcasting Company and the roles of each of the consortium

3. One might note that while Section 2 of the Modifying Agreement appears
to define a Significant Change to include the approval of an agreement, Section
16 of the Shareholders Agreement refers only to owning or operating.
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members who have participated with Warner in making an investment in that Company.
Fourth, also relating to the foregoing, defendants "seek discovery regarding the parties' intent as to the relationship between
Section 16 and the Modifying Agreement." As defendants state:
This will enable defendants to support their claim that,
in asking the court to force BHO to exercise its option
under § 2(b), Warner is seeking to circumvent the procedures set forth in the Shareholders Agreement for reducing its interest in BHC to avoid a remedy breach of
Section 16.

Some consideration of these areas of potential discovery is
required in connection with responding to plaintiffs' request for a
speedy trial.
Plaintiffs seek, in effect, to cut off defendants' access to discovery relating to the circumstances, statements or understandings
of the signatories to the Shareholders Agreement and the Modifying
Agreement. They assert that such discovery is out of bounds since
it cannot lead to the uncovering of admissible evidence. See Chancery
Court Rule 26(b). The parol evidence rule will preclude the court
from considering any such information at trial, they contend.
[1] That rule is, of course, a fixture in the law of every
American jurisdiction. Nuances exist but generally the rule provides
that when an agreement that is intended to constitute the full
agreement of the parties on the subjects covered is reduced to
writing, no extrinsic evidence will be admitted to alter or modify
the obligations of the written document. See Mitchill v. Lath, 160
N.E. 646 (N.Y. Ct. App. 1928), reh. denied, 162 N.E. 511 (1928);
4 Williston on Contracts § 631.
The present case, insofar as the parol evidence rule is concerned, presents a special case. It is admitted that the written
document does not expressly treat the subject of intense present
interest: must the holder of the Section 2(b) option exercise it at
any time prior to termination of the Shareholders Agreement or
lose the option? Plaintiffs cannot claim that evidence that both
signatories to the Modifying Agreement agreed that the option
created by Section 2(b) of the Modifying Agreement would be
exercisable at any time prior to termination of the Shareholders
Agreement would alter or contradict an express term of the Mod-
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ifying Agreement. Rather, plaintiffs' argument is that such evidence
would contradict a term implied by law. Thus, the question: may
evidence be presented for the purpose of contradiction of a term
of a contract that was not agreed to in fact but is implied in law?
This is a question that has received attention4 but has not been
plainly answered, so far as I can now determine, by the New York
Court of Appeals.
Generally, the cases appear split. Compare, e.g., CaliforniaDrilling
& Mach. Co. v. Crowder, 209 P. 68 (Cal. App. 1922) (where no
time for performance of contract to dig a well was expressed, law
would imply a reasonable time and evidence tending to establish
an oral agreement concerning a specific date held not to be admissible); Hayden v. Hoadley, II1 A. 343 (Vt. 1920) where it was
said:
The legal effect of the contract before us-it being
silent as to the time of performance-was to require the
repairs specified to be completed in a reasonable time.
Reynolds v. Reynolds, 74 Vt. 463, 52 A. 1036 (1902). This
is a provision of the contract implied by the law ....
In
legal consequence then this contract is just what it would
be if it were therein provided that the repairs were to be
made in a reasonable time ....
To admit the testimony
offered . . . would be to allow the plain legal effect of the
written contract to be controlled by oral evidence.
But see, e.g., Kansas City Bridge Co. v. Kansas City Structural Steel Co.,
317 S.W.2d 370 (Mo. 1958) (extrinsic evidence admitted to "rebut
the presumption that the parties to a written contract intended that
the time of performance not mentioned therein was to be a reasonable time"); Marcus & Co. v. K.L.G. Baking Co., 3 A.2d 627
(N.J. 1939) (noting that "while the law presumes that, in the
absence of a specification of time in a contract, the parties intended
that delivery ... should be made within a reasonable time, the
question remains whether a writing entirely lacking in this particular
is to be regarded as an integration of the contract, so as to bar
parol evidence of an unexpressed stipulation for delivery at a given
time."). Williston noticeably disapproves of the exclusionary parol
evidence rule in this circumstance, calling it "harsh and arbitrary"

4. See, e.g., Hadjiyannakis, The Parol Evidnce Rule and Implied Trms: The
Sounds of Silence, 54 Ford. L. Rev. 35, 79-81 (1985).
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and the practice of admitting parol evidence when the agreement
is silent as to time of performance "progressive and realistic." 4
Williston on Contracts, § 640, n. 8 (1961). Accord 3 Corbin on Contracts,
§ 593 (1960). Other scholars report a similar tendency. "The cases
under the Uniform Commercial Code also appear to be taking the
position that to be inconsistent a term must contradict an express
term of the integration." Calamari & Perillo, Contracts (3rd Ed.
1987) at 155, citing cases at n. 45.
While I acknowledge that there is language in two New York
Supreme Court-Trial Division opinions indicating that the law of
New York follows the exclusionary rule in these circumstances
(Suffolk County Mortgage Co. v. Shea, 253 N.Y.S.2d 589 (N.Y. Sup.
Ct. 1964); Finnerty v. Frenchman, 118 N.Y.S.2d 790 (N.Y. Co. Ct.
1954) mod. 130 N.Y.S.2d 601 (N.Y. App. Div. 1954)), for present
purposes of scheduling, I cannot regard that proposition as having
been established. E.g., Meltzer v. Kaminer, 227 N.Y.S. 459 (1927)
(parol evidence of intended duration of a contract admissible where
contract was silent: "[t]hat parol evidence is admissible to fix the
terms of the duration of a contract when the contract is silent as
to time and is no longer open to debate.").
[2] More fundamentally, I need not reach a conclusion concerning the question of admissibility at this stage of this proceeding.
The pending motion is not one to exclude proffered evidence; nor
is it even technically a motion to preclude the taking of discovery.
I am not persuaded at this stage that the risks of an incorrect
decision cutting off defendants' access to discovery into the existence
of an oral agreement concerning the time within which the Section
2(b) option would need to be exercised or would expire (category
"First" above) are outweighed by the only practical factor militating
towards limiting that discovery: the risk that a failure to reach final
judgment in this matter will injure plaintiffs by substantially delaying closing of the Time-Warner merger, which appears unlikely
to be otherwise ready to close before July 31 and, perhaps more
realistically, sometime in the fall.
[3] Such category "First" discovery should not be time-consuming. What is relevant is information-documents and testimony-tending to show or rebut the existence of an agreement not

expressed in the writing, and if such a thing arguably occurred,
what the terms of such agreement were or are. What is not relevant,
it seems to me, is how the parties may have subjectively (or unilaterally) interpreted the legal meaning of the words of their written
agreement. An unexpressed "intention" or uncommunicated "in-
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terpretation" is not, I would think, an element of a contract. Cf.
Leeds v. First Allied Connecticut Corp,, Del. Ch., 521 A.2d 1095 (1986)
(objective theory of contracts).
More time-consuming would be the proposed discovery into
whether a violation of Section 16 currently exists as a result of
Warner's investment in Turner Broadcasting Company, and into
whether a violation of that section occurred independently upon
the approval by the Warner board of the merger agreement. This
relates to plaintiffs' theory that Section 16 has been violated (1)
by Warner's investment in Turner (defendants say they need the
discovery to prove that that investment does give Warner "ownership" or Warner does "operate" Turner), and (2) by Warner's
board approving the Time-Warner merger, since Time's interest
in Turner will exacerbate the Section 16 breach. These breaches
relate to the Section 2 option, in defendants' view, because they
contend that the two provisions really reflect an agreement that a
Section 16 violation should be addressed before the option under
Section 2 would be exercisable. 5
Two related areas of discovery are sought: first, into whether
Warner does now or will "own or operate" a television station
other than BHC, in violation of Section 16. (Category "Third"
above). This discovery promises to be extensive and problematic.
Second, into whether the Modifying Agreement does mean, legally,
what defendants contend, (Category "Fourth").
[4] As to the first area, I will not permit discovery at this
time. Instead, as plaintiffs have asserted that they have legal answers
to the claim of a preexisting breach of Section 16, the court will
hear and promptly determine a motion to dismiss the counterclaim
asserting that Section 16 was earlier violated. Concerning the claim
that Section 16 was independently violated by the approval by the
Warner board of the Time-Warner merger, efficient adjudication
suggests that we first achieve a judicial resolution of the legal
question whether board approval of a transaction that will (on
defendants' view) result in a violation of Section 16, does itself
violate Section 16. A motion that may resolve such a question prior
to trial has been referred to as a motion for summary adjudication.
See Kidder, Peabody & Co. Incorporated v. .Maxus Energy Corporation,

5. One is tempted to say "would be required to be exercised" but that
cannot be defendants' theory as they claim the option can never be required to be
exercised during the term of the Shareholders Agreement.
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Del. Ch., G.A. No. 9424 (December 27, 1988). If that question
is decided in plaintiffs' favor, discovery into the operation of Turner
Broadcasting Company will be avoided. If it is decided in defendants' favor, such discovery may be required. Thus, this resolution
does involve the hope of expedition to plaintiffs if they are correct
on their view of the law, and risks further delay if they are found
to be in error.
As to discovery into the question whether the contracts, correctly understood, require Warner to proceed under Section 16 now
(category "Fourth"), that question is not necessarily premised upon
the present existence of a Section 16 violation. Plaintiffs concede,
for purpose of administering the contract (but not otherwise) that
closing of the merger will result in a violation of Section 16. Thus,
defendants' priority question will arise at the time of closing (or
so one can assume) in all events and this "sequence" argument
will have pertinence then, even if it were determined that no Section
16 breach had earlier occurred (or was waived or otherwise barred).
This question does strike me as one of plain statutory construction, but I do not wish to cut defendants off from discovery
on it now. The contract surely appears to be an integrated document, but discovery should be allowed to demonstrate that the
parties agreed to some other term, not included in their writing,
that dealt with the interaction of these two provisions. However,
once more I note that it is not either party's subjective understanding
of how the contract should or would work, but objective indications
of agreement between them that may have pertinence.
The foregoing is a prologue to the fixing of a schedule for
adjudication of these claims. I have indicated that developments
may lead to modifications in any schedule. But assuming no modifications are called for, I believe that, given the resources that the
parties are able and willing to invest in this litigation that any
pretrial motions of the kind mentioned, if they are to be filed,
should be filed together with a supporting brief on or before May
23. Defendants may have until May 30 to file an answer and
plaintiffs may file a reply on June 2. I will hear argument on any
such motions on June 5 at 10:30 a.m.
If it is determined that discovery into the Turner Broadcasting
operations is necessary, a trial will be scheduled for mid-August.
If a motion to dismiss the counterclaim based upon the earlier
alleged breach is granted and if on a motion for partial summary
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judgment (adjudication), it is determined that Section 16 is not
implicated by a board's authorization of a transaction without more,
then the remaining claims will be tried on June 28 and 29.
I will depend upon counsel to negotiate fully their discovery
disagreements, but the court will be available to resolve matters
when counsel fail.

WEILAND v. CENTRAL & SOUTH WEST CORP.
No. 9769
Court of Chancery of the State of Delaware, New Castle
May 9, 1989
Plaintiff, as a stockholder in Central and Southwest Corporation
(Central), instituted a demand to review the books and records of
the corporation pursuant to Delaware General Corporation Law
section 220. The plaintiff's demand stemmed from a Wall Street
Journal article which alleged mismanagement and breaches of fiduciary duty by a subsidiary of Central in connection with the
construction of the South Texas Nuclear Project. Central moved
to dismiss the demand on the ground that the complaint failed to
allege sufficient facts to state a proper purpose for the requested
document inspection.
The court of chancery, per Vice-Chancellor Berger, granted
the defendant's motion to dismiss, finding that the complaint and
the demand letter did not provide the necessary factual basis for
a books and records inspection to determine whether there was any
corporate mismanagement. The court believed that the complaint's
truncated version of the Wall Street Journal article was misleading
with regard to the mismanagement claim.
1. Corporations

C---

181(1), 311

Pursuant to section 220 of the Delaware General Corporation
Law, a stockholder must establish that he has a proper purpose for
a books and records inspection which is defined as a purpose rea-
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sonably related to such person's interest as a stockholder.
ANN. tit. 8, § 220(b) (1981).
2.

Corporations
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181(1), 311

It is well settled that one proper purpose for a books and records
inspection is to investigate corporate mismanagement; however, it
is not enough for a stockholder merely to state that he suspects
corporate mismanagement. There must be some factual basis for that
suspicion.
3. . Corporations

.0= 181(1), 181(6), 311

A stockholder's suspicion, as the basis for a books and records
inspection, must have some factual basis. The stockholder is not
entitled to engage in a fishing expedition.
4.

Corporations

-

181(6), 311

Where there is no evidence suggesting that a special committee's
investigation was conducted improperly, or that the committee members were interested rather than independent or that they failed to
exercise due care, the demand for a books and records inspection
is not factually supported.
Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware, for plaintiff.
Kevin G. Abrams, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is the decision on a motion to dismiss a books and records
case brought by a stockholder of defendant, Central and Southwest
Corporation ("Central"). For the reasons that follow, I find that
plaintiff's demand does not satisfy the requirements of 8 Del. C.
§ 220 and that the complaint, therefore, must be dismissed.
The relevant facts, as alleged in the complaint, may be summarized as follows. Central is a registered holding company. One
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of its four electric operating subsidiaries, Central Power & Light Co.
("Power & Light"), is a participant in the South Texas Project
nuclear power plant, which was "recently" constructed near Matagorda Bay, Texas. Complaint,
3. On July 2, 1986, the Wall
Street Journal reported that "an audit commissioned by the Texas
Public Utility Commission found that $1.1 billion to $1.3 billion of
construction costs at the $5.5 billion South Texas Nuclear Project
were due to 'management imprudence.' " Id.,
4.
By letter dated July 9, 1986, plaintiff demanded that Central
bring suit against specified officers and directors of Central and/or
Power & Light for alleged mismanagement and breaches of fiduciary
duty arising from the South Texas Nuclear Project (the "Litigation
Demand"). Central appointed a special committee of outside directors
to investigate the Litigation Demand and on July 27, 1987 Central
notified plaintiff that the company would not institute suit, as requested by plaintiff. Central's letter reported that the special committee found no indication of any mismanagement or breach of
fiduciary duty and that, in any event, any action that might be
brought would be barred by the applicable statute of limitations.
On November 25, 1987, after requesting and being refused a
copy of the special committee's report, plaintiff made his written
demand to inspect various books and records pursuant to 8 De. C.
§ 220 (the "Demand Letter" or "Demand"). Plaintiff's purpose, as
stated in the Demand Letter, is to determine whether the special
committee that investigated the Litigation Demand "adhered to the
appropriate legal standards and made the required factual determination in arriving at its decision not to pursue any action against
the directors and former directors." Demand Letter, p. 2. In his
complaint, plaintiff describes his purpose as being to determine whether
the management of Central and/or Power & Light "were guilty of
managerial imprudence in connection with the construction of the
South Texas Nuclear Project," and to determine the reason for the
apparent conflict between the report in the Wall Street Journal
regarding the audit and the finding of the special committee. Complaint,
12.
[1-3] Central moved to dismiss on the ground that the complaint
fails to allege sufficient facts to state a proper purpose for the requested
document inspection. Pursuant to 8 Del. C. § 220, a stockholder
must establish that he has a proper purpose, which is defined as a
"purpose reasonably related to such person's interest as a stockholder." § 220(b). It is well settled that one proper purpose is to
investigate corporate mismanagement. See Nodana Petroleum Corp. v.
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State, Del. Supr., 123 A.2d 243, 246 (1956); Skouras v. Admiralty
Enterprises, Inc., Del. Ch., 386 A.2d 674, 678 (1978); Helmsman
Management Serv., Inc. v. A & S Consult., Inc., Del. Ch., 525 A.2d

160, 165 (1987). However, it is not enough for a stockholder merely
to state that he suspects corporate mismanagement. There must be
some factual basis for that suspicion; he is not entitled to engage in
a fishing expedition. See Helmsman Management Serv., Inc. v. A & S
Consult., Inc., supra; Catalano v. T. W.A., Del. Oh., Civil Action No.

5352, Hartnett, V.C. (December 27, 1977).
[4] The demand in this case simply does not provide the necessary factual support for plaintiff's suspicions. There is nothing to
suggest that the special committee's investigation of the facts relating
to the South Texas Nuclear Project was conducted improperly. There
are no facts from which one could conclude that the committee
members were interested rather than independent or that they failed
to exercise due care. The only arguable basis for plaintiffs suspicions
is what he terms the "apparent conflict" between the special committee's decision not to sue and the Texas audit finding management
imprudence. Complaint,
12.
If the newspaper article relied upon by plaintiff said nothing
more about the audit and its findings than the sentence quoted in
the complaint, perhaps the complaint could survive a motion to
dismiss. However, the article goes on to explain that:
[t]he audit followed a $750 million settlement of a $6.3
billion law suit filed by the four owners [of the South Texas
Nuclear Project-one of which is Power and Light] against
the Brown & Root construction unit of Halliburton Co.,
alleging construction and engineering mismanagement. The
Halliburton unit was removed and replaced by Bechtel
Power Corp., a unit of Bechtel Group Inc., and Ebasco
Services Inc.
The audit report, however, said that there were "imprudent costs" over and above the $750 million settlement
during the Brown & Root service*.
From these facts, there is no "apparent conflict" that would support
a claim of possible mismanagement. Power & Light successfully sued
* Since the Wall Street Journal article was quoted in the complaint, I deem
it to be incorporated by reference. Therefore, it is appropriate to rely upon the
entire article for purposes of deciding this motion to dismiss. See Lewis v. Straetz,
Del. Ch., Civil Action No. 7859, Hartnett, V. C. (February 12, 1986).
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the company responsible for the construction and engineering of the
South Texas Nuclear Project before the audit was performed and
before plaintiff made his Litigation Demand.
In sum, the complaint and the Demand Letter it relies upon
do not provide the necessary factual basis for a books and records
inspection to determine whether there has been any corporate mismanagement. Accordingly, the complaint is dismissed.
IT IS SO ORDERED.

WEISMAN v. PLAINS RESOURCES, INC.
Nos. 10,814 & 10,840
Court of Chancery of the State of Delaware, New Castle
June 1, 1989
Plaintiff stockholder demanded, in writing, defendant corporation's stocklist and related information for the purpose of conducting
a proxy solicitation with respect to the election of directors. When
the defendant corporation failed to comply with the demand, the
plaintiff prematurely applied to the court of chancery for an order
compelling compliance and then filed a second timely complaint for
the same purpose.
The court of chancery, per Vice-Chancellor Berger, granted
plaintiff's motion to consolidate the two actions on the grounds that
the plaintiff was not attempting to circumvent the statutory time
requirement and had gained no advantage by filing prematurely.
The court also found that the defendant had not satisfied its burden
of proving that the plaintiff's stated purpose was not his actual
purpose, even though evidence was introduced that the plaintiff had
indicated in SEC filings that his purpose in asking for the stocklist
was to determine whether to wage a proxy fight.
1.

Corporations

('=- 181(1), 181(3), 181(8)

A stockholder is entitled to apply to the court of chancery for
an order compelling the inspection of a stocklist if the corporation
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refuses or fails to respond to a demand within five business days
after the demand has been made. DEL. CODE ANN. tit. 8, § 220(c)
(1981).
2.

Corporations

C---

181(8)

Where plaintiff filed a first complaint under section 220(c) of
the Delaware General Corporation Law prematurely and then filed
a second complaint for the same purpose at the proper time and
there was no evidence to suggest that plaintiff was attempting to
circumvent the statutory time requirement and the plaintiff obtained
no advantage by filing prematurely, the plaintiff's motion to consolidate the two actions should be granted. DEL. CODE ANN. tit. 8,
§ 220(c) (1981).
3.

Corporations

0= 181(8)

Where a shareholder requests a stocklist pursuant to section
220(c) of the Delaware General Corporation Law, the corporation
bears the burden of proving that the plaintiff is seeking the stocklist
for an improper purpose. DEL. CODE ANN. tit. 8, § 220(c) (1981).
4.

Corporations

0- 181(8), 189(12)

The inconsistency between a shareholder's letter stating that his
purpose for requesting a stocklist was "to conduct a proxy solicitation" and the shareholder's SEC filing stating that his purpose
was "to determine whether to wage a proxy fight" was not sufficient
to satisfy the corporation's burden of proving that the shareholder's
stated purpose in the letter was not his actual purpose.
Lewis H. Lazarus, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware, for plaintiff.
Samuel A. Nolen, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is the decision after trial in two identical actions brought
pursuant to 8 Del. C. § 220 to obtain a stocklist and related materials.
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It is undisputed that plaintiff, Lawrence I. Weisman ("Weisman"),
is a record stockholder of defendant, Plains Resources, Inc. ("Plains"),
and that his letter to the company dated April 24, 1989 (the "Demand
Letter") satisfies the formal requirements of 8 Del. C. § 220. Plains
also concedes that the purpose stated in the Demand Letter-to

conduct a proxy solicitation with respect to the election of directorsis a proper purpose. Thus, the only issues are, (1) whether the first
of Weisman's two actions was prematurely filed, and (2) whether
Weisman's stated purpose is his actual purpose. I am satisfied that
the first issue is moot since Plains concedes that Civil Action No.
10,840 was filed more than five business days after the company
received the Demand Letter. On the question of Weisman's purpose,
Plains has not satisfied its burden of proof. Accordingly, Weisman
will be provided copies of Plains' stocklist and related information
as set forth in the enclosed order.
[1] By statute, a stockholder is entitled to apply to this Court
for an order compelling the inspection of a stocklist if the corporation
refuses or fails to respond to a demand within five business days
after the demand was made. 8 Del. C. § 220(c). The five business
day requirement has been interpreted to be a jurisdictional prerequisite, Levy v. Recognition Equipment Co., Inc., Del. Oh., Civil Action
No. 6705, Marvel, C. (February 26, 1982), and I am satisfied from
the evidence that Weisman's first complaint was filed prematurely.
Although the Demand Letter is dated April 24, 1989, the undisputed
evidence indicates that it was not received by Plains until May 1,
1989. The first complaint (Civil Action No. 10,814) was filed on
May 5, 1989 and, thus, is subject to dismissal. However, it is equally
clear that Weisman's second complaint (Civil Action No. 10,840),
filed on May 18, 1989, satisfies the five business day requirement
of § 220. As a result, I find it unnecessary to rule upon the validity
of Weisman's first complaint.
[2] Before I granted Weisman's motion to consolidate the two
actions, Plains argued that the five day requirement of § 220(c)
would be eviscerated if this Court allowed stockholders to file stocklist
actions prematurely, obtain expedited scheduling and then simply
refile after the statutory time period lapses. While I find some merit
to Plains' concerns, there is nothing in this record to suggest that
Weisman was attempting to circumvent the statutory time requirement. The complaint was filed nine business days after the date of
the Demand Letter and the trial was not held until almost three
weeks after suit was filed. In short, Weisman obtained no advantage
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by filing prematurely. Thus, the Court need not address the policy
issue raised by Plains in this case.
[3-4] On the question of Weisman's purpose, Plains bears the
burden of proving that Weisman is seeking the stocklist for an
improper purpose. 8 Del. C. § 220(c). In an effort to meet that
burden, Plains relies primarily on several Schedule 13D's signed by
Weisman within a few days of the date of his Demand Letter. The
SEC filings disclose that Weisman asked for the Plains' stocklist "in
order to determine whether to wage a proxy fight in 1989 for the
election of new directors .

. .

."

Defendant's Exhibit 8, p. 5. This

statement of purpose is somewhat different from that contained in
the Demand Letter, where Weisman states that the purpose of his
demand for a stocklist is "to enable me to solicit proxies in connection
with the election of members of Plains' board of directors." Complaint, Exhibit A. Weisman explained the discrepancy as follows:
A.
Well, counsel told me that under Delaware law I
had to fish or cut bait in terms of deciding to proceed with
the solicitation of proxies. And on April 24, I fished and
made the decision to go forward ....
Trial Transcript, p. 72. Weisman's testimony, if believed, resolves
any question about his purpose. Plains argues that the Court should
not accept Weisman's testimony, pointing out several factual inconsistencies in Weisman's other correspondence relating to Plains. Although Plains' evidence does place in question Weisman's credibility,
it is not enough to satisfy the company's burden of proof. I accept
Weisman's testimony as to his purpose and conclude, as a result,
that he is entitled to the stocklist and related materials.
ORDER
For the reasons set forth in this Court's letter decision of June
1, 1989,
IT IS ORDERED:
A. Defendant Plains Resources, Inc. ("Plains") shall deliver to
plaintiff at the offices of Morris, James, Hitchens & Williams, 222
Delaware Avenue, Wilmington, Delaware 19899, or such other place
as plaintiff shall direct as soon as practicable but in no event later
than June 5, 1989:
1. A complete record or list of common and preferred stockholders of Plains ("stockholder(s)"), certified by its transfer agent,
showing the name and address of each stockholder and the number
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of shares of stock registered in the name of each stockholder as of
the most recent date available at the time of inspection, as well as
all transfer sheets showing all transfers of stock subsequent to the
date of the list and, in the future, daily transfer sheets until the
record date for the next annual meeting.
2. A magnetic computer tape list of the holders of Plains stock
as of the most recent date available at the time of inspection, showing
the name, address and number of shares held by each stockholder,
such computer processing data as necessary to make use of such
magnetic tape, a printout of such magnetic computer tape for verification purposes and applicable transfer sheets as they become
available.
3. All information in Plains' possession or control or which can
reasonably be obtained from nominees of any central certificate
depository system up to the date of inspection hereunder concerning
the number and identity of the actual beneficial owners of Plains,
including a breakdown of any holdings in the name of Cede & Co.,
Kray & Co., Pacific & Co., NCC & Co., Philadep, DLJ, NEST
and other similar nominees, and a list or lists containing the name,
address and number of shares attributable to any participant in any
Plains employee stock ownership or comparable plan in which the
voting of such stock is controlled, directly or indirectly, individually
or collectively by the participants in the plan.
B. In the event Plains has or obtains a list of the names,
addresses and number of shares of Plains stock held by beneficial
owners (the "non-objecting beneficial owners" or "NOBO" list)
under Securities and Exchange Commission Rule 14b-1(c), it shall
supply such list immediately to the plaintiff in accordance with the
requirements of paragraph A above.
C. Plaintiff shall pay the reasonable out-of-pocket expenses incurred by defendant in complying with this order within one business
day after receiving a bill for such expenses or at the time plaintiff
receives the documents and other materials called for in this order,
whichever is later.

