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Corporations

C---

584

Because unfair dealing may be remedied in an appraisal proceeding, absent unusual circumstances, dissenting shareholders vl
be limited to the appraisal remedy.
5.

Corporations

- 584

Where despite its allegations of unfair dealing the essence of
plaintiff's claim is for monetary damages, it must be addressed, if
at all, in an appraisal proceeding.
6.

Corporations

C= 584

Plaintiff is entitled to an appraisal action despite the standard
requiring that such remedy be available in a challenge of a cashout merger only to those who were not able to do so prior to the
change in the law since the liberalized appraisal proceeding may be
provided without regard to its procedural requirements.
7.

Corporations

0

584

To support a claim for unfair dealing in an appraisal action,
the plaintiff must allege specific acts of fraud, misrepresentation, or
other items of misconduct to demonstrate the unfair dealings.
Edward T. Ciconte, Esquire, of D'Angelo, Ciconte & Roseman,
Wilmington, Delaware, for plaintiff.
I. Walton Bader, Esquire, of Bader and Bader, White Plains, New
York, for plaintiff.
Michael D. Goldman, Esquire, of Potter Anderson & Corroon,
Wilmington, Delaware, for defendants.
WALSH,

Vice-Chancellor

This suit arises out of a cash-out merger in which five directorshareholders of Capital Food Industries, Inc. ("CFI") merged that
company into their own corporation's wholly-owned subsidiary, Vinco
Subsidiary, Inc. The plaintiff, Patents Management Corp. ("Patents"), a shareholder of CFI, alleges that the defendants omitted
and misrepresented material information in the proxy statement and
that the cash-out price offered to the CFI shareholders was inadequate. After the effective date of the merger, but prior to the filing
of the complaint, the Delaware Supreme Court announced its decision
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in Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983), which
significantly altered the remedy available to shareholders challenging
cash-out mergers. Relying upon Weinberger, the defendants move to
dismiss the complaint on the grounds that it no longer states a claim
and that the plaintiff is not entitled to the "quasi-appraisal" remedy
established in Weinberger.
[1,2,3] To prevail on their motion to dismiss, the defendants
must demonstrate that under no set of facts which could be proven
in support of its claim would the plaintiff be entitled to relief. Del.
State Troopers Lodge No. 6 v. O'Rourke, Del. Ch., 403 A.2d 1109
(1979). The defendants have attached a copy of the proxy statement
to their moving papers, and contend that the sufficiency of the
plaintiff's alleged proxy violations should be measured against that
document. Generally, matters outside the pleadings must be excluded
by the Court in considering a motion to dismiss. Chancery Rule
12(b)(6). Nevertheless, the federal courts, in ruling upon motions to
dismiss under the Federal Rule of Civil Procedure 12(b)(6), have
taken into account documents, such as proxy statements, where the
complaint relies on such documents. Decker v. Massey-Ferguson, LTD.,
681 F.2d 111 (2d Cir. 1982). Because the federal judiciary's interpretations of parallel court rules are given substantial weight in this
court, Canaday v. Superior Court in and for New Castle County, Del.
Supr., 119 A.2d 347 (1955), I will treat the proxy statement as part
of the pleadings for purposes of this motion to dismiss.
The record thus lends itself to the following factual statements.
On September 9, 1982, five CFI directors (the "Interested Directors"), who together held over 40 percent of the common stock of
CFI, proposed a leveraged buyout of CFI whereby it would be
merged into Vinco Subsidiary, Inc., a subsidiary of Vinco-CFI, Inc.
("Vinco"), which were formed solely for the purpose of effectuating
the merger. The Interested Directors transferred common stock of
CFI and cash into Vinco, and took back 67.8% of the Vinco common
stock. The merger proposal provided that the CFI common shareholders, other than Vinco, would be cashed-out at $4.75 per share,
while the preferred shareholders would receive $5.00 per share.
Subsequently, the per-share price offered to preferred shareholders
was increased to $6.25.
The merger plan was submitted to a Special Committee, consisting of an outside, uninterested director and an executive officer
of CFI. The Special Committee approved the terms of the merger
as fair to the CFI shareholders. In addition, CFI's financial advisors,
Duff and Phelps, Inc., rendered an opinion that the cash-out prices
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offered for the common and preferred stock were fair. On October
25, 1982, the CFI board of directors formally approved the merger
agreement, which was then executed on November 17. A special
stockholder meeting was noticed for January 21, 1983, to permit a
shareholder vote on the proposed merger. Approval of the merger
plan required a majority vote of uninterested shareholders. The proxy
statement was mailed to CFI shareholders on December 21, 1982.
At the meeting the merger was approved by CFI shareholders and
became effective on that day.
The plaintiff now seeks to rescind the merger or to obtain
rescissory damages essentially on three grounds: first, the shareholders
were not given sufficient time to review the proxy materials; second,
the proxy statement failed to disclose, or inadequately disclosed,
material information; and finally, the cash-out price offered to CFI
shareholders was inadequate.
[4,5] In Weinberger, the Supreme Court designated appraisal as
the sole financial remedy for aggrieved shareholders challenging a
cash-out merger, and specifically relegated claims of unfair dealing
as well as unfair price to the new, liberalized appraisal proceeding.
At the same time, the Weinberger court recognized that an appraisal
would not always provide shareholders with an adequate remedy,
especially in situations where fraud, self-dealing and misrepresentation were involved. For this reason, the Court did not diminish
"the historic powers of the Chancellor to grant such other relief as
the facts of a particular case may dictate." Weinberger, supra, at 714.
Nevertheless, because unfair dealing may be remedied in an appraisal
proceeding, absent unusual circumstances dissenting shareholders will
be limited to the appraisal remedy. Rabin v. Philip A. Hunt Chemical
Corp., Del. Ch., 480 A.2d 655, 660 (1984); Wilen v. Pollution Control
Industries, Inc., Del. Ch., C.A. No. 7254 slip op at 6, Hartnett, V.
C. (October 15, 1984). To survive a motion dismiss a claim challenging a cash-out merger, outside an appraisal action, not only
must a plaintiff allege specific acts demonstrating the unfairness of
the merger terms of the minority, but also its allegations must
demonstrate that an appraisal would not adequately remedy that
misconduct. Rabkin, supra.
Patents has not demonstrated that an appraisal would be an
inadequate remedy in the present case. Although it seeks rescission
of the merger, this is not a feasible remedy given the length of time
that has elapsed since the merger. Thus, despite its allegations of
unfair dealing, the essence of plaintiffs claim is for monetary damages
and must be addressed, if at all, in an appraisal proceeding. Although
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the plaintiff has not perfected its right to statutory appraisal under
§ 262, the Weinberger court established a quasi-appraisal proceeding,
which is identical to the extended appraisal approach, for five categories of cases including "any case challenging a cash-out merger,
the effective date of which is on or before February 1, 1983." Id.
at 714. Because the effective date of the present cash-out merger
was January 21, 1983, the plaintiff is therefore entitled to the quasiappraisal remedy established in Weinberger.
[6] The defendants, however, contend that the applicability of
the quasi-appraisal remedy should not extend to a plaintiff who fails
to comply with any of § 262's requirements after February 1, 1983,
the date of the Weinberger decision. Such plaintiffs, argue defendants,
were afforded notice that the exclusive financial remedy for shareholders challenging cash-out mergers was a § 262 appraisal. In this
regard, the defendants note that the plaintiff failed to file suit within
120 days of the effective date of the merger, as is required by §
262(e), even though this statutory filing deadline was months after
the Weinberger decision. Because the Supreme Court's motivation in
fashioning the quasi-appraisal remedy was undoubtedly aimed at
avoiding the harsh results to shareholders who had not perfected
their appraisal rights prior to the change in the law, and were not
able to do so, there is some appeal to the defendants' argument.
However, in establishing the quasi-appraisal remedy, the Supreme
Court did not envision a case-by-case examination of whether a
particular plaintiff had notice of the change in the law at the time
he failed to comply with § 262's statutory requirements. Rather, the
Weinberger court adopted an approach that afforded a limited number
of plaintiffs a remedy that provided the liberalized appraisal proceeding without regard to its procedural requirements. Therefore,
Patents is entitled to the quasi-appraisal remedy notwithstanding its
failure to follow the statutory requirements for perfecting appraisal.
Any monetary award which the plaintiff may secure under the
quasi-appraisal remedy is based upon the two part fairness standardfair price and fair dealings. Weinberger supra, at 714. With respect to
fair dealing, the plaintiff alleges that (1) the shareholders were not
given sufficient time to review the proxy materials prior to the
shareholder vote, (2) the CFI shareholders were not adequately informed as to their appraisal rights, (3) the future prospects of CFI
were not disclosed in the proxy, and finally (4) the proxy did not
include the details of the transaction and the negotiations. The
defendant seeks to dismiss these claims on the grounds that they are
conclusory and clearly contradicted by the proxy statement.
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[7] Because the appraisal remedy seeks to value stock independently of any price actually offered to the shareholder-plaintiff,
he is not required to plead unfairness of price to maintain his appraisal
action. To support a claim for unfair dealing, however, in an appraisal
action or otherwise, the plaintiff must allege specific acts of fraud,
misrepresentation, or other items of misconduct to demonstrate the
unfair dealings. See Wdnberger, supra, at 703. This is true for quasiappraisal as well. The plaintiff's allegations are insufficient to support
its complaint as to unfair dealings. First, the proxy statement was
mailed to CFI shareholders 31 days prior to the January 21, 1983,
shareholder meeting. This is in accordance with 8 Del. C. § 251
which requires that notice of the meeting be mailed at least 20 days
prior to the meeting. Second, the plaintiff's remaining allegations
are merely conclusory and fail to set forth any specific acts of
misconduct by the defendants. The proxy dearly shows that each of
the remaining areas challenged by the plaintiff were in fact discussed
in the proxy. Without any specific allegations as to the insufficiency
of these disclosures, the complaint fails to state a claim as to unfair
dealing. Accordingly, the defendant's motion to dismiss plaintiff's
claims of unfair dealing must be granted.
The plaintiff, at oral argument and in its brief in opposition to
the motion to dismiss, did not defend its allegations of unfairness.
Rather, in tacit recognition of the frailty of its complaint, plaintiff
argued different areas of nondisclosure and misrepresentation which
do not appear in its complaint. At oral argument, the plaintiff
expressed a willingness to amend its complaint, although it has not
formally done so. The defendants vigorously oppose allowing the
plaintiff to amend its complaint arguing that the new alleged proxy
violations are also insufficient to support its claim. Generally, motions
to amend may be denied where the insufficiency of the amendment
is obvious on its face. Rabkin, supra, at 662; heck Corp. v. Chicago
Aerial Industries, Inc., Del. Super., 257 A.2d 232 (1969). Although I have
serious doubts as to the sufficiency of the additional alleged proxy violations projected by plaintiff, it would be premature to rule upon any
proposed amendment to the complaint before a motion to amend is
properly before the Court.
In sum, the plaintiff is entitled to the quasi-appraisal remedy
established in Weinberger to establish a fair value of his shares. The
fair value is based upon the entire fairness standards of fair price
and fair dealing. The plaintiff's allegations of unfair dealing are
insufficient and must be dismissed.
IT IS SO ORDERED.
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PROSSER v. BETTY BROOKS, INC.
No. 7938
Court of Chancery of the State of Delaware, New Castle
July 25, 1985
Plaintiff filed an application for a temporary restraining order
which the court treated as an application for a preliminary injunction.
Plaintiff was a shareholder and director of a corporation of which
defendants were also shareholders and directors. Plaintiff sought to
restrain defendants from removing her from the board of directors
and from filing a voluntary Chapter 11 bankruptcy petition for the
corporation in which she was a shareholder and director.
The court of chancery, per Vice-Chancellor Hartnett, enjoined
defendants from removing plaintiff from the board of directors but
held that the court lacked jurisdiction to restrain defendants from
filing a bankruptcy petition.
Application to enjoin defendants from filing corporation for
bankruptcy denied. Application to enjoin defendants from removing
plaintiff as director granted.
1.

Injunction

C---

151

Preliminary injunctive relief is not granted absent the threat of
immediate, irreparable injury, and unless the court believes the
plaintiff has a reasonable probability of success on the merits.
2.

Bankruptcy 0

628

Federal Bankruptcy Court must determine whether a voluntary
petition has been properly filed on behalf of a corporation by those
empowered to take such action.
3.

Bankruptcy 0

628

In passing on a voluntary petition for bankruptcy of a corporation, the federal court must determine whether the petition was
filed by those who had authority to act and has no alternative but
to dismiss the petition if they are found to have been without authority.
4.

Bankruptcy C-

20(1)

Court of chancery cannot enjoin a corporation from seeking
federal bankruptcy.
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Charles Gruver III, Esquire, of Bayard, Handelman & Murdoch,
P.A., Wilmington, Delaware, for plaintiff.
Joseph A. Hurley, Esquire, Wilmington, Delaware, and David I.
Walsh, Esquire, of Walsh & Monzack, P.A., Wilmington, Delaware,
for defendants.
HARTNETT,

Vice-Chancellor

Plaintiff is a shareholder of Pace-Setters, Inc. ("Pace-Setters"),
a Delaware corporation which has purportedly been merged into
Betty Brooks, Inc. ("Betty Brooks"), another Delaware corporation.
The suit, as originally filed, challenged mainly the validity of the
merger. Plaintiff has now filed an application for a Temporary
Restraining Order which shall be treated as an Application For a
Preliminary Injunction. She requests that the defendants: Betty Brooks,
Pace-Setters, William Brooks, Sr., William Brooks, Jr., and Robert
M. Brooks, be restrained from removing her from the Board of
Directors of the corporation and from considering the filing of a
voluntary Chapter 11 bankruptcy petition. Plaintiff has met her
burden for a preliminary injunction enjoining her removal from the
Board, but she has failed in several respects to meet her burden of
showing that she is entitled to a preliminary injunction restraining
consideration of the possible filing of a bankruptcy petition.
I
Pace-Setters was formed in 1979 to supply computerized information to be used in racetrack programs. Plaintiff was the originator
of the idea and received 600 shares of Class A common stock which
entitled her to elect two members of the five member Board. Defendant-William Brooks, Sr. advanced $50,000 to the company; members
of his family received 400 shares of Class B common -stock, while
he received 5,000 shares of Class A preferred stock. As a result of
this structuring of the corporation, William Brooks, Sr. has the ability
to elect three members of the five member Board.
In 1979 the shareholders of Pace-Setters, contemporaneously
with the formation of the corporation, entered into a Shareholder
Agreement (the "Agreement") providing for the management of the
corporation. The Agreement contains provisions for the eventual
redemption of the preferred shares and relinquishment of control by
Mr. Brooks. It also provides that while Mr. Brooks retains control
of the corporation ".

.

. all decisions or transactions involving Brooks

shall be submitted to the Board'of Directors for approval and the
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three (3) directors elected to the Board by virtue of the provisions
of this Class A preferred shall abstain from any vote on such transactions." (emphasis added). It is also provided that any controversy
concerning the Agreement is to be submitted to binding arbitration.
The Agreement is to terminate upon written agreement of the shareholders or upon liquidation, dissolution, bankruptcy, or insolvency
of the corporation.
II
Plaintiff contends that the actions intended to be taken by the
individual defendants involve Mr. Brooks and that the three directors
that he chose must abstain from consideration of her removal and
of the bankruptcy proposal. If they do not, she claims that her
objections must be submitted to arbitration.
Defendants contend that Ms. Prosser does not face immediate
and irreparable harm. They further assert that this Court does not
have jurisdiction to restrain them from seeking a remedy in the
Federal Courts, such as bankruptcy.
III
[1] Preliminary injunctive relief will not be had absent the
threat of immediate, irreparable, injury and unless the Court is
satisfied that the plaintiff has a reasonable probability of success on
the merits. See Gimbel v. Signal Companies, Inc., Del. Ch., 316 A.
2d 599 (1974), aff'd., Del. Supr., 316 A.2d 619 (1974).
IV
It is clear that plaintiff will suffer immediate, irreparable, injury

if she is improperly removed from the Board. Since she has already
been removed as an officer, her position on the Board is the only
contact which she has with the corporation.
It is also clear that so long as the Agreement remains in effect,
she has the absolute right to elect two directors. She has elected
herself as a director and it, therefore, appears that she has borne
her burden of showing the reasonable probability of success at a
final hearing on the merits on the issue of her right to continue as
a director.
V
This Court's ability to restrain the corporation or its directors
from considering filing of a bankruptcy petition is another matter.
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It is questionable whether William Brooks, Sr. is "involved"
as that term is used in the Agreement in a decision whether to seek
the protection of the Federal Bankruptcy Act.
[2,3] If the consideration of the decision to file under Chapter
11 of the Bankruptcy Act should be carried out in a manner which
is in contravention of the Agreement, Ms. Prosser apparently has a
remedy at law which would preclude this Court granting her equitable
relief. This is so because a Federal Bankruptcy Court must look into
whether a voluntary petition for bankruptcy has been properly filed
on behalf of the corporation by those empowered to take such action.
See generally the cases cited in 9 AM. JUR.2d, Bankruptcy § 349.
In passing on a voluntary petition for bankruptcy of a corporation
the Federal Court must determine whether the petition was filed by
those who had authority to act and has no alternative but to dismiss
the petition if they are found to have been without authority. Price
v. Gurey, 324 U.S. 100 (1945).
[4] It is also apparent that this Court may not enjoin a corporation from seeking the federal remedy of bankruptcy. In re Allied
Const., W.D. Pa., 79 F. Supp. 141 (1948).
It therefore appears reasonably probable that this Court does
not have jurisdiction to prohibit the corporation from availing itself
of the federal bankruptcy laws. The Bankruptcy Court, however,
undoubtedly could grant a request by plaintiffs to dismiss the bankruptcy petition if it found that the action had not been properly
authorized on behalf of the corporation because the directors failed
to abstain from consideration of the matter if they were required to
do so by the Agreement.
Plaintiff's application for a preliminary injunction restraining
defendants from consideration of filing a voluntary bankruptcy petition must be denied.
Plaintiff's application for a preliminary injunction restraining
defendants from removing her as a director is granted upon plaintiff
posting bond, in the usual form, in the sum of One Thousand
($1,000) Dollars cash, or with surety.
IT IS SO ORDERED.
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SHAPIRO v. PABST BREWING CO.
No. 7339
Court of Chancery of the State of Delaware, New Castle
July 30, 1985
Plaintiff, purporting to represent all former Pabst Brewing Company (Pabst) shareholders, brought this class action suit against Pabst;
its directors; HBC Acquisition, Inc. ("HBC"), which acquired Pabst

as a wholly owned subsidiary; and JMSL Acquiring Corp. (JMSL),
an unsuccessful offeror.
Plaintiff alleged that defendants wrongfully manipulated a tender
offer battle for Pabst, and improperly expended Pabst's funds to
favor a friendly offeror. Plaintiff charged that defendants' actions
denied Pabst's stockholders the opportunity to realize the greatest
value for their stock. Defendants moved to dismiss claiming that
appraisal was plaintiff's exclusive remedy, that he lacked standing
to assert claims relating to the tender offer, and that the action was
barred by laches.
The court of chancery, per Vice-Chancellor Berger, held that
the plaintiff could not bring a derivative action on behalf of the
corporation, as he was no longer a stockholder. This was properly
a derivative claim if it asserted an entrenchment or a waste of
corporate assets. If these assertions were considered parts of an
"entire fairness" claim, the plaintiff was still barred, as appraisal
would be an adequate remedy. Additionally, plaintiff's claim was
atypical of the purported class of non-tendering stockholders, and he
was precluded from acting on their behalf. The laches claim was
not considered.
Defendants' claims with respect to the merger and the nontendering stockholders were dismissed. The portion of the complaint
relating to tender offers was not decided, pending a motion to
intervene.
1.

Corporations

C== 320(1), 320(4)

A complaint which purports to state an entrenchment or a waste
of corporate assets/breach of fiduciary duty claim is a derivative claim
which may not be pursued either individually or as a class action.
2.

Corporations

4

207

Where plaintiff is no longer a stockholder of the corporation,
he may not maintain a derivative action on behalf of the corporation.
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Corporations

C---

584

To survive a motion to dismiss, a complaint dealing with an
entire fairness claim must allege facts which, if true, would render
the appraisal remedy inadequate.
4.

Corporations C---

584

If plaintiff is able to prove that he was damaged by alleged
unfair dealing, those damages could be included in the appraisal
award.
5.

Federal Civil Procedure

0

187

When plaintiff is subject to unique defenses not applicable to
former stockholders of the purported class, his claim is atypical, and
he is precluded from acting on their behalf.
Norman M. Monhait, Esquire, of Morris & Rosenthal, P.A., Wilmington, Delaware, for plaintiff.
Bruce M. Stargatt, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and A. Gilchrist Sparks III, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendants.
Vice-Chancellor
This is a class action arising out of a series of competing tender
offers for the common stock of Pabst Brewing Company ("Pabst")
and the subsequent merger of Pabst into a wholly owned subsidiary
of the successful offeror, HBC Acquisition, Inc., ("HBC"). The
complaint names as defendants Pabst, its directors (William F. Smith,
Jr. ("Smith"), Thomas J. Donnelly, Thomas M. McGowen, Ira C.
Herbert, William E. Kimberly, Sheldon B. Lubar, Karl F. Hoenecke,
Frederick P. Stratton, Jr., August U. Pabst and Raymond S. Troubh),
HBC, and JMSL Acquiring Corp. ("JMSL"), one of the unsuccessful offerors. Plaintiff, purporting to represent all former Pabst
stockholders, charges that defendants wrongfully manipulated the
tender offer battle for Pabst and improperly expended Pabst's funds
to favor a friendly offeror, thereby denying Pabst's stockholders the
opportunity to realize the greatest value for their stock. Defendants
moved to dismiss on the grounds that appraisal is plaintiff's exclusive
remedy, he lacks standing to assert claims relating to the tender
offer, and the action is barred by laches. This is the decision on
defendants' motion to dismiss.
BERGER,
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Pabst is a Delaware corporation engaged in the production, sale
and distribution of malt beverages on a nationwide basis. JMSL is
a Delaware corporation formed by Irwin L. Jacobs and three other
individuals for the purpose of making a tender offer for Pabst stock.
HBC is a Delaware corporation and wholly owned subsidiary of G.
Heileman Brewing Company, Inc. ("Heileman"), a Wisconsin corporation engaged primarily in the manufacture and sale of malt
beverages on a wholesale basis. HBC was formed by Heileman for
the purpose of making a competing offer for Pabst stock.
The history of the competing tender offers and the merger, as
alleged in the complaint, may be summarized as follows. In early
1982 Pabst became the target of several acquisition efforts. In addition, Irwin L. Jacobs and other individuals (the "Jacobs Group")
joined together to engage in a proxy contest to secure the election
of their designees to the Pabst board of directors at the 1982 annual
stockholders' meeting. The Jacobs Group was unsuccessful. The
incumbent directors received approximately 54% of the votes cast
and the Jacobs nominees received the remaining 46%.
After the election, Smith, Pabst's President and Chief Executive
Officer, met with members of the Jacobs Group to discuss, among
other things, a possible restructuring of the Pabst board. Jacobs
demanded that one half of the board members be designees of his
group. Smith countered with an offer to recommend the Jacobs
Group be given 3 of the 11 seats on the board. Jacobs rejected this
proposal and later announced that the Jacobs Group had decided to
seek removal of Pabst's incumbent board by soliciting written consents from a majority of the Pabst stockholders.
On September 7, 1982 the Jacobs Group disseminated its consent
materials which stated, among other things, that if their nominees
were elected as directors they would use every effort to have the
Jacobs Group obtain control of Pabst through a tender offer and
merger. Within two weeks the Jacobs Group had obtained consents
from the holders of a majority of the outstanding Pabst shares but
Pabst successfully challenged those consents in federal court.
At about the same time, Smith and other representatives of
Pabst sought a white knight. Paul Kalmanovitz ("Kalmanovitz")
expressed interest but discussions with him broke down when Kalmanovitz indicated that if he became an equity investor he would
insist upon a managerial role and implementation of his own management policies. Pabst's management considered other alternatives
including a leveraged buy-out, but no agreements were reached.
On October 26, 1982, the Jacobs Group and Kalmanovitz entered into an agreement whereby they would make a tender offer
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(through JMSL) for 3,000,000 shares of Pabst at $24 per share.
These shares, when combined with the 1,140,305 shares already
owned by the Jacobs Group, would constitute a majority of the
outstanding Pabst shares. The Jacobs/Kalmanovitz tender offer commenced the following day.
Pabst, meanwhile, had been negotiating a business combination
with Heileman. The two companies entered into an agreement in
principle in early November, 1982, whereby HBC would acquire
Pabst and Olympia Brewing Company ("Olympia"), a company
Pabst was then in the process of acquiring. The first step in the
acquisition plan called for HBC to make a tender offer for up to
5,500,000 shares of Pabst at $27.50 per share. HBC would then
acquire Pabst and Olympia in two merger transactions in which
Pabst stockholders would receive $20 principal amount of 15% subordinated notes of HBC maturing 10 years after the date of issue
and Olympia stockholders would receive common stock of HBC.
The agreement provided that, following the mergers, HBC would
transfer certain brewery and other assets of Pabst and Olympia to
Heileman in exchange for the shares of HBC held by Heileman.
HBC commenced its tender offer on November 10, 1982. A
week later JMSL increased its offering price to $30 per share and,
a few days later, again increased it to $35 per share. On November
24, 1982 HBC amended its first offer by reducing the number of
Pabst shares sought to 4,250,000.
On November 26, 1982 Pabst, Heileman, HBC and the Jacobs
Group entered into a settlement agreement to which Kalmanovitz
was not a party. The agreement provide that:
(1) HBC would commence a new tender offer for 3,750,000
shares at $29 per share reserving the right to purchase up
to 5,600,000 shares at that price;
(2) the Jacobs Group would tender their 1,140,305 Pabst
shares reserving the right to withdraw their tender if a new
third party tender was made;
(3) the Jacobs Group would grant Pabst an option to purchase, during certain option periods, all of its Pabst shares
not purchased in the new tender offer or sold by the Jacobs
Group prior to the exercise of the option;
(4) Heileman and Pabst would each pay the Jacobs Group
$3,750,000 for its litigation and other expenses;
(5) the Jacobs group would not purchase or acquire any
shares of Pabst, HBC, Olympia or any oftheir affiliates or
successors for a period of 5 years; and

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 11

(6) the parties would take all steps necessary to terminate
with prejudice all outstanding litigation between them with
the exception of one appeal pending in the Third Circuit.
On the same day Jacobs, on behalf of Heileman, offered Kalmanovitz
a $5,000,000 cash payment and an opportunity to participate in the
below market purchase of Pabst's office building in Milwaukee if
Kalmanovitz would cooperate in withdrawing the JMSL offer. This
proposal was rejected by Kalmanovitz.
The new HBC tender offer was commenced on December 2,
1982, and the Offering Circular advised that it would be followed
by a merger in which the non-tendering Pabst stockholders would
receive subordinated notes in the principal amount of $24 bearing
15% interest. A few days later, Kalmanovitz entered the auction.
Acting through a California corporation, he commenced a tender

offer for up to 4,150,000 shares at $32 per share with a back end
merger consideration of subordinated notes similar to those announced by HBC but in the principal amount of $26.
As the withdrawal deadline on the HBC tender offer approached,
each of the bidders raised their offering prices. HBC raised its tender
offer price to $32 per share and, on the day before the withdrawal
deadline under the HBC offer, Kalmanovitz raised his tender offer
price to $40 per share. HBC prevailed and, on December 23, 1982,
accepted for payment 5,660,000 shares of Pabst stock at $32 per
share. The second step merger was consumated on March 18, 1983
following a stockholders' meeting at which HBC voted its 68%
holdings in Pabst in favor of the merger. Plaintiff filed this action
seven months later.
Based upon this sequence of events, plaintiff alleges that the
individual defendants unlawfully interfered with the bidding process
thereby depriving the Pabst stockholders of the opportunity to receive
a substantially higher price for their shares. Specifically, plaintiff
alleges that the November, 1982 settlement agreement stifled further
tender offers and ensured the success of the new HBC tender offer
by locking up the Jacobs groups' holdings - approximately 13%
of the Pabst stock outstanding. Plaintiff claims that the director
defendants caused the company to spend its funds unlawfully to
induce the Jacobs Group to agree to the settlement and that they
were motivated to engage in this unfair dealing and fraud in order
to entrench themselves in office. The complaint seeks a declaration
that the merger is unfair and an award of damages.
Defendants argue that plaintiff's claim, insofar as it relates to
the merger, is limited to an appraisal proceeding pursuant to 8 Del.

1986]

UNREPORTED CASES

C. § 262. They point out that the alleged wrongs all turn upon the
inadequacy of the merger consideration. See:
30 ("The Pabst
Notes.. .are worth substantially less than the Pabst shares exchanged
in the merger].");
31 (". . .Pabst stockholders received grossly
inadequate consideration for their Pabst stock. . ."); 32 (". . .Pabst
shareholders received far less in the tender offer and merger than
they otherwise would have received" if defendants had not intervened
in the tender offer contest.);
33 (Defendants' "unfair dealing... resulted in the imposition of the unfair Merger on Pabst's
stockholders, who were forced thereby to accept grossly inadequate
consideration for their Pabst stock."). Moreover, the complaint does
not allege any misrepresentations or omissions in connection with
the tender offer process or the merger. Accordingly, defendants
contend that price is the predominant consideration in this entire
fairness claim and that plaintiff must be relegated to his appraisal
remedy. Rabkin v. Hunt Chemical Corp., Del. Oh., 480 A.2d 655
(1984).
Plaintiff responds that the inadequacy of the merger consideration is but the result which followed from the wrongs alleged. He
argues that the complaint focuses on the wrongful manipulation of
the tender offer process and the wrongful use of corporate funds to
entrench management in office. Read in this light, plaintiff maintains
that the complaint states a claim for breach of fiduciary duty in-,
dependent of an entire fairness claim. See, e.g., Bennett v. Propp,
Del.Supr., 187 A. 2d 405 (1962); Petty v. Penntech Papers, Inc., Del.Ch.,
347 A.2d 140 (1975). Alternatively, plaintiff argues that if the complaint is read as an entire fairness claim, the wrongful manipulation
allegations demonstrate that this case involves self-dealing and waste
of corporate assets. As a result, it falls into the limited class of cases
where a plaintiff is not relegated to the appraisal remedy. Weinberger
v. UOP, Inc., Del. Supr., 457 A.2d 701, 714 (1983).
[1,2] To the extent that the complaint purports to state an
entrenchment or a waste of corporate assets breach of fiduciary duty
claim, the issue is not whether appraisal is an adequate remedy but
whether plaintiff may bring the claim. Both of those wrongs are
derivative claims which may not be pursued either individually or
as a class action. See Bokat v. Getty Oil Co., Del. Supr., 262 A.2d
246 (1970); Elster v. American Airlines, Del. Oh., 100 A.2d 219 (1953).
Moreover, inasmuch as plaintiff is no longer a stockholder of Pabst,
he may not maintain a derivative action on behalf of the corporation.
Lewis v. Anderson, Del. Supr., 477 A.2d 1040 (1984).
[3,4] If the entrenchment and waste of corporate assets allegations are considered elements of an entire fairness claim, the
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analysis is different but the result is the same. To survive a motion
to dismiss, the complaint must allege facts which, if true, would
render the appraisal remedy inadequate. Rabkin v. Hunt Chemical
Corp., supra. The Supreme Court, in Weinberger, stated only that
appraisal may not be an adequate remedy in cases involving selfdealing or waste. It did not hold that such allegations automatically
permit a stockholder to maintain an entire fairness class action. If
plaintiff is able to prove that he was damaged by the alleged unfair
dealing, those damages could be included in the appraisal award.
Weinberger v. UOP, Inc., supra at 713. Accordingly, I conclude that
appraisal is an adequate remedy under the facts alleged in the
complaint and that plaintiff's claims relating to the merger, therefore,
must be dismissed.
As noted earlier, plaintiff also seeks relief on behalf of those
former Pabst stockholders who tendered their shares prior to the
merger. Inasmuch as those stockholders had no appraisal rights, the
analysis above does not apply. However, defendants maintain that
this plaintiff may not pursue a claim on behalf of tendering stockholders. They argue that a non-tendering stockholder does not possess
the same interest and did not suffer the same injury as those who
tendered and, therefore, may not represent both groups of former
stockholders. See East Texas Motor Freight System, Inc. v. Rodriguez, 431
U.S. 395 (1977); Shapiro v. MidWest Rubber Reclaiming Company, 626
F.2d 63 (8th Cir. 1980). Defendants note that the decision in Frome
v. ABC International, Inc., S.D.N.Y. [1977-78 Transfer Binder], Fed.
Sec. L. Rep. (CCH)
96, 197 (1977), replied upon by plaintiffs,
is distinguishable in that in Frome both groups of stockholders were
affected by the same alleged misrepresentations as to the yalue of
the stock. Here, by contrast, the complaint contains no allegations
of misrepresentations or missions in connection with the tender offers
or the merger.
[5] Moreover, this plaintiff is subject to a unique defense not
applicable to those former Pabst stockholders who tendered their
shares. As discussed earlier, plaintiff's alleged injury only may be
heard in an appraisal proceeding. As a result, I conclude that his
claim is atypical of the purported class of non-tendering and, thus,
plaintiff is precluded from acting on their behalf. See Cohen v. Laiti,
98 F.R.D. 581 (E. D. N.Y. 1983); Pistoll v. Lynch, 96 F.R.D. 22
(D. Hawaii 1982).
As a result of the foregoing analysis, defendants' laches claim
need not be decided. Plaintiff's claim with respect to the merger is
dismissed on the ground that the complaint fails to allege facts which,
if true, would render the appraisal remedy inadequate. The claim
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as to the non-tendering former Pabst stockholders is also dismissed
as to this plaintiff. However, there is a pending motion to intervene
filed by one Ellen Rudd on the same day that defendants' motion
to dismiss was argued. Defendants have not responded to the motion
to intervene and the Court has not considered it. Accordingly, that
portion of the complaint relating to the tender offers will not be
dismissed as to this plaintiff until such time as the motion to intervene
has been decided. I request the parties to agree upon a schedule for
the briefing, if necessary, of the pending motion to intervene and
to advise the Court as to the manner in which they wish to proceed.
IT IS SO ORDERED.

STEPAK v. SCHARFFENBERGER
No. 6530
Court of Chancey of the State of Delaware, New Castle
August 9, 1985
Plaintiff, a minority shareholder in the target corporation, brought
this action individually, and as a class action, challenging the propriety of a short-form merger. Plaintiff also alleged that defendants
misrepresented certain information material to the tender offer which
preceded the merger and enabled the defendants to obtain the ninety
percent stock ownership required by Del. Code Ann. tit. 8, § 253.
Defendants moved to dismiss plaintiff's claims with respect to
the merger contending that plaintiff's exclusive remedy is appraisal
under Del. Code Ann. tit. 8, § 262. Defendants also moved for
partial summary judgment with respect to the alleged tender offer
misrepresentation on the grounds that they adequately disclosed the
relevant information and, furthermore, that plaintiff lacks standing
to challenge the tender offer because she had not tendered her shares.
The court of chancery, per Vice-Chancellor Walsh, granted
defendant's motion to dismiss with respect to the short-form merger
since the plaintiff's sole financial remedy is appraisal. The court
similarly granted defendants' motion for partial summary judgment
concerning the tender offer, finding it unnecessary to resolve the
question of whether the plaintiff had standing to make this claim,
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when it concluded that defendants had properly disclosed to minority
shareholders its their intentions and options concerning the acquisition
of any shares not tendered pursuant to the tender offer.
1.

Pleading 0

34(3)

To succeed in a motion to dismiss, the defendant must demonstrate that under no set of facts which could be proven in support
of her claim would the plaintiff be entitled to relief.
2.

Judgment

C

181(14)

To succeed in a motion for partial summary judgment, defendant
must establish that there are no material issues of fact in dispute
and that they are entitled to judgment as a matter of law.
3.

Corporations C

584

Absent fraud or misrepresentation, appraisal is a minority stockholder's exclusive remedy in a challenge to a proposed cash-out
merger.
4.

Corporations

0= 584

One who challenges a proposed cash-out merger bears the burden
of pleading facts sufficient to demonstrate the inadequacy of the
appraisal remedy.
5.

Corporations

C-

584

Where the appraisal remedy is inadequate, minority shareholders
will not be restricted to that limited remedy.
Pamela S. Tikellis, Esquire, of Biggs and Battaglia, Wilmington,
Delaware, for plaintiff.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant.
Vice-Chancellor
This individual and purported class action arises out of a statutory short-form merger, wherein City Investing Co. ("City Investing") merged its wholly-owned subsidiary, GDV Holdings, Inc.
into GDV, Inc. ("GDV"). Pursuant to the merger, shareholders of
WALSH,
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GDV, other than GDV Holdings, Inc. which held 98.6% of the
GDV stock, were cashed out at $27.50 per share. The plaintiff,
Bryna Stepak, a minority shareholder of GDV, originally sought to
enjoin an earlier proposed, but abandoned, merger between GDV
and City Investing and then amended her complaint to challenge
the short-form merger. The plaintiff also alleges that defendants
misrepresented material information with respect to City Investing's
tender offer, which preceded the merger and had enabled City Investing to secure the 90% stock-ownership threshold required under
8 Del. C. § 253.
The defendants, GDV, GDV Holdings, Inc., City Investing
and certain directors of GDV, seek to dismiss plaintiff's claims with
respect to the short-form merger on the basis that plaintiff's exclusive
remedy is appraisal under 8 De. C. § 262. The defendants also
moved for partial summary judgment with respect to the alleged
tender offer misrepresentations on grounds that the defendant adequately disclosed the relevant information in the Offer to Purchase,
and that the plaintiff, in any event, lacks standing to attack the
tender offer because she had not tendered her shares.
[1,2] To succeed in their motion to dismiss, the defendants
must demonstrate that under no set of facts which could be proven
in support of her claim would the plaintiff be entitled to relief. Del.
State Troopers Lodge No. 6 v. O'Rourke, Del. Ch., 403 A.2d 1109
(1979). With respect to their motion for partial summary judgment,
defendants must establish that there are no material issues of fact
in dispute and that they are entitled to judgment as a matter of law.
Brown v. Ocean Drilling and Exploration Co., Del. Supr., 403 A.2d
1114 (1979). Indeed, the facts are not in dispute but the parties
differ concerning their legal import.
On July 29, 1981, at a time when City Investing owned 80.3%
of GDV's stock, GDV announced that it had received a merger
proposal from City Investing, under which GDV minority shareholders would be cashed out at $20 per share. The plaintiff commenced this action two days later alleging that the proposed cashout merger was an illegal "freeze out" of minority shareholder
interests and sought injunctive relief to restrain the consummation
of the merger. The merger was never finalized, however, and on
September 24, 1981, City Investing withdrew its proposal. The
following day, City Investing announced a tender offer for any or
all shares of GDV common at $20 per share, and mailed to GDV
stockholders an Offer to Purchase, dated September 30, 1981.
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In its Offer to Purchase, City Investing advised GDV shareholders of its options and intentions following the tender offer:
If [City Investing] acquires sufficient additional shares so
that it owns 90% or more of the outstanding Shares, [City
Investing] may, under Delaware Law, merge the Company
with or into [City Investing] without seeking stockholder
approval. Since [City Investing] generally intends to acquire
the entire equity interest in the Company, if fewer than all
the outstanding Shares are acquired pursuant to the Offer,
[City Investing] intends to consider what action, if any, it
may wish to take with respect to the remaining Shares.
The timing and details of any such merger, further tender
offer or other combination, including the consideration to
be paid in connection therewith, will necessarily depend on
a variety of factors such as the future prospects, asset values
and earnings of the Company and the number of Shares
acquired by [City Investing] pursuant to the Offer. Shareholders should consider the possibility that the consideration
delivered in any such transaction may be higher or lower
than the Offer price. [City Investing] expressly reserves the
right to dispose of all or any part of the Shares owned by
it by public or private sale, merger or otherwise, or to
continue to hold such Shares or to acquire additional Shares
at such prices and on such terms as [City Investing] may
deem advisable, including without limitation by purchase,
tender offer, merger or otherwise.
By virtue of the tender offer, City Investing increased its holdings
in GDV to 98.6%. Subsequently, City Investing further increased
its stockholdings to 98.7% through open market purchases.
On July 27, 1983, City Investing announced that it would merge
GDV with its wholly-owned subsidiary, GDV Holdings, Inc. to which
City Investing had transferred its GDV shares and cash out the
remaining public shareholders at a price of $27.50 per share. The
GDV shareholders received an Information Statement, dated August
23, 1983, announcing the statutory short-form merger. The Information Statement advised shareholders that the GDV board expressed

no opinion as to the fairness of the merger price because of its
inherent conflict of interest and that no independent evaluation as
to the fairness of the merger price had been undertaken. Nevertheless,
City Investing represented in the Information Statement "that the
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merger price of $27.50 per share is fair. . . based principally upon
the historic and current market values for the Shares and the current
book value per Share."
The plaintiff did not seek appraisal, but rather amended her
complaint to allege that the $27.50 per share cash-out price was
"grossly unfair" to the GDV minority shareholders, and that the
earlier Offer to Purchase failed to disclose that City Investing intended
to cash out the remaining GDV shareholders "at a probable higher
cash-out price than the tender offer price of $20."
[3,4] In Weinberger v. UOP, Del. Supr., 457 A.2d 701 (1983),
the Delaware Supreme Court announced that the sole financial remedy for minority shareholders challenging a cash-out merger is an
expanded appraisal proceeding under the aegis of 8 Del. C. § 262.
The Court ruled that both aspects of fairness, i.e., fair price and
fair dealing, would be considered as part of the appraisal proceeding.
Id. at 711. Nevertheless, the Court left the door open for future
attacks on mergers, outside appraisal proceedings, by recognizing
that in situations where appraisal is rendered inadequate, "the Chancellor's powers are complete to fashion any form of equitable and
monetary relief as may be appropriate, including rescissory damages." Id. at 714. The Court noted a caveat that appraisal may be
inadequate where fraud, misrepresentation, self-dealing, deliberate
waste of corporate assets or gross and palpable overreaching exist.
Plaintiff, has eschewed her appraisal rights and seeks to bring her
claim within the Weinberger exception. In so doing she has assumed
the onerous burden of pleading facts sufficient to demonstrate the
inadequacy of the appraisal remedy under the present circumstances.
Rabkin v. Philip A. Hunt Chemical Corp., Del. Ch., 480 A.2d 655
(1984).
Plaintiff's amended complaint charges that the cash-out price to
minority shareholders is "grossly unfair" for four reasons: first, City
Investing controls GDV by virtue of its holdings and interlocking
directorships; second, the book value per share of GDV is only
slightly below the cash-out price; third, City Investing estimates that
GDV earnings per share will increase in the near future; and finally,
a liquidation valuation of GDV stock, performed by First Boston
Corp., revealed a value in the range of $45.34 to $55.13 per share.
Plaintiff claims that these facts are sufficient to demonstrate "selfdealing" and "gross and palpable overreaching" so as to render the
appraisal remedy inadequate, and entitle her to rescissory damages.
[5] The plaintiff's argument proceeds on the premise that
"where the complaint alleges 'self-dealing' or 'gross and palpable
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overreaching,' the appraisal remedy is not exclusive." The plaintiff
misstates Weinberger in this regard. Weinberger does not hold that such
conduct, in itself, negates the exclusivity of the appraisal remedy.
See Shapiro v. Pabst Brewing Co., Del. Oh., C.A. No. 7339, Berger,
V. C., Slip op. at 10-11 (July 30, 1985). Indeed, the Court specifically
held that unfair dealing claims may be addressed in an expanded
appraisal proceeding. Rather, the thrust of Weinberger is that in
circumstances where the appraisal remedy is rendered inadequate,
minority shareholders will not be restricted to that limited remedy.
The complaint fails to plead any facts to demonstrate the inadequacy of appraisal. This alone suffices to warrant dismissal of
plaintiff's claims regarding the cash-out merger. Rabkin, supra. Moreover, I do not read the complaint to contain any unfair dealing
allegations with respect to the short-form merger. In the context of
a short-form merger under § 253, which was designed to give the
parent corporation "a means of eliminating the minority shareholder's interest in the enterprise," Stauffer v. Standard Brands, Inc., Del.
Supr., 187 A.2d 78, 80 (1962), self-interest must be expected. Plaintiff
has alleged no facts demonstrating that defendants have used their
controlling position to deal with the minority unfairly. Furthermore,
the allegations regarding the book and liquidation valuations, and
future earnings projections, simply do not, by themselves, raise unfair
dealing concerns. Significantly, there is no contention that defendants
misrepresented or failed to disclose the various financial reports.
Therefore, plaintiff's claims with respect to the short-form merger
must be dismissed.
The plaintiff also alleges that City Investing misled those GDV
shareholders who tendered their shares pursuant to City investing's
tender offer by failing to disclose its intention to offer a "probable"
higher price in a subsequent cash-out merger. Plaintiff views this
conduct as actionable fraud. The defendants seek partial summary
judgment on grounds that City Investing adequately disclosed its
options and intentions in the Offer to Purchase, and that the plaintiff
lacks standing because she did not tender her shares pursuant to the
tender offer.
In its Offer to Purchase, City Investing disclosed to GDV shareholders that if it gained 90% or more of GDV's stock it intended
to acquire the remaining shares through a merger or by some other
means. In addition, City Investing advised those shareholders that
the price offered in any subsequent transaction "may be higher or
lower than the [Tender] Offer price." Given these disclosures, the
most that can be made of plaintiff's contentions is that City Investing
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disclosed the "possibility" of a higher cash-out price, rather than a
"probability." Nonetheless, even assuming that the defendants at
the time of the tender offer contemplated a short-form merger with
a "probable" higher cash-out price, City Investing acted properly
in planning various options vis-a-vis the minority interests and advising the GDV shareholders of those options. Nor were those options
mutually exclusive. Indeed, after the tender offer and prior to the
merger, City Investing purchased an additional 24,525 shares in the
open-market and through private transactions. I find that City Investing adequately performed its obligation of complete candor in
this regard in its Offer to Purchase.
Having concluded on the merits that City Investing properly
disclosed to GDV shareholders its intentions and options concern
ing the acquisition of any shares not tendered pursuant to the tender
offer, it is unnecessary to resolve the question of whether the plaintiff
had standing to press this claim. If standing is assumed, no cause
of action beyond appraisal is sustainable. In sum, the defendants'
motion for partial summary judgment with respect to the tender
offer is granted. The defendants' motion to dismiss with respect to
the short-form merger must also be granted since the plaintiff's sole
financial remedy is appraisal.
IT IS SO ORDERED.

WARD v. AMENDT
No. 7831
Court of Chancery of the State of Delaware, New Castle
August 1, 1985
The parties to this action are shareholders and directors of
Amwar Corporation. The plaintiffs brought a direct and derivative
action against defendant for breach of fiduciary duty, conversion of
corporate funds, and breach of a shareholder's agreement. The parties
are litigating the issues presented in this action in a prior-filed action
in California, the principal place of business for Amwar. The defendant moved to dismiss or, in the alternative, to stay this action until
the resolution of the case pending in California.
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The court of chancery, per Vice-Chancellor Walsh, held that
the standard for consideration in a motion to stay where a prior
action has been filed is whether the other jurisdiction is capable of
doing prompt and complete justice. The court concluded that since:
(1) the dispute involved California law, (2) the witnesses and evidence
were located in California, and (3) a trial date had already been set
in California, the motion to stay was warranted.
Since the action in California encompassed issues beyond the
present dispute, the court denied the motion to dismiss. This holding
leaves plaintiffs the option to dissolve the stay and litigate any claims
unresolved in the California action.
1.

Action

0- 69(2), 69(4)

A Delaware action will not be stayed as a matter of right by
reason of a prior action pending in another jurisdiction involving
the same parties and the same issues; that such stay may be warranted, however, by facts and circumstances sufficient to move the
discretion of the court; that such discretion should be exercised freely
in favor of the stay when there is a prior action pending elsewhere,
in a court capable of doing prompt and complete justice, involving
the same parties and the same issues.
2.

Courts 0

28

The court's discretion as to dismissal should be exercised less
freely than the discretion to stay an action since dismissal defeats
the plaintiff's choice of forum.
3.

Action

C= 69(2)

The decision to stay an action when another action is filed
subsequently in another jurisdiction must turn upon a balancing of
equities, based upon the established factors, to determine the most
appropriate forum.
Michael M. Bell, Esquire, of Woloshin, Tenenbaum & Natalie,
Wilmington, Delaware, for plaintiffs.
Richard David Levin, Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware, for defendants.
WALSH,

Vice-Chancellor
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Plaintiffs, Hal Ward and Bob Johnson, brought this direct and
derivative action against the defendant, Leopold Amendt, alleging
that defendant breached his fiduciary duty as a director of Amwar
Corporation ("Amwar"), converted corporate funds, and breached
a shareholder's agreement. The defendant has moved to dismiss or,
alternatively, to stay this action pending resolution of a prior-filed
consolidated action in California, which encompasses the same claims
presented here.
The relevant facts are not in dispute. The parties represent three
of the five shareholders of Amwar, a closely-held Delaware corporation established to own and operate a duty-free store in Imperial
County, California. In addition, all parties are directors of Amwar.
After Amwar was incorporated in 1981, disputes arose almost immediately with respect to raising capital and obtaining the necessary
permits to establish the duty-free store. On June 15, 1982, the
plaintiffs, along with the two other Amwar shareholders and directors,
Raymond Amendt and Cosno Curiale, filed suit in Imperial County,
California, seeking injunctive relief against defendant Amendt. However, after Amendt succeeded in changing venue to San Bernadino,
California, the plaintiffs voluntarily dismissed that action. On January
31, 1983, defendant Amendt filed a suit in San Bernadino, California,
alleging, among other things, breach of contract and fraudulent
misrepresentation. The plaintiffs filed counterclaims in that action.
The defendant then filed a second suit in California against plaintiffs
on February 29, 1984, alleging breach of fiduciary duty. Ward and
Johnson have filed a counterclaim in that action as well.
On March 26, 1984, Amwar's shareholders executed a shareholder agreement designed to settle the California lawsuits and the
parties' underlying disputes regarding start-up expenses and permits.
However, disputes arose over this agreement, and on November 8,
1984, plaintiffs instituted this action to enforce the shareholder agreement and alleging a breach of fiduciary duty. The plaintiffs amended
their complaint on February 13, 1985, adding a fourth claim for
conversion of corporate funds. These claims were also added to the
California actions. The California litigation has been consolidated,
transferred to Imperial County, and is now set for trial to begin on
October 22, 1985. The defendant has filed a motion to dismiss or
to stay on the basis of the prior-fied litigation in California.
[1,2] In McWane Cast Iron P. Corp. v. McDowell- Wellman E. Co.,
Del. Supr., 263 A.2d 281 (1970), the Supreme Court announced
the standard by which this Court should exercise its discretion in
deciding whether to grant a stay on the basis of a prior-filed action:
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... a Delaware action will not be stayed as a matter of
right by reason of a prior action pending in another jurisdiction involving the same parties and the same issues; that
such stay may be warranted, however, by facts and circumstances sufficient to move the discre tion of the Court;
that such discretion should be exercised freely in favor of
the stay when there is a prior action pending elsewhere, in
a court capable of doing prompt and complete justice,
involving the same parties and the same issues;
Id. at 283. Of course, the Court may, alternatively, dismiss an action
in favor of a prior filed action, although the Court's discretion in
such a case is exercised less freely. This is because a dismissal, as
opposed to a stay, acts to ultimately defeat the plaintiff's choice of
forum. See Kolber v. Holyoke Shares, Inc., Del. Supr., 213 A.2d 444,
447 (1965).
The plaintiffs claim that cases interpreting Mc Wane have confused
its standards with the traditional forum non conveniens factors' upon
which the Court will exercise its discretion. In McWane, the Supreme
Court ruled that the established rules of forum non conveniens apply
only where "(1) no other action is pending elsewhere between the
same parties involving the same issues, or (2) such other pending
action was filed subsequently to the Delaware action." Mc Wane Cast
Iron P. Corp., supra, at 284. This distinction does not aid plaintiffs
here. In the present situation the plaintiffs concede that the California
litigation, is between the same parties and involves the same issues.
Therefore, the forum non conveniens factors do not apply to this case.
[3] Where a prior action between the parties and involving
the same issues has been filed, the proper focus is upon whether the
court in which the other action was filed is "capable of doing prompt
and complete justice." Mc Wane Cast Iron P. Corp., supra. Such inquiry
is necessitated by considerations of comity. Id. By contrast, in a
traditional forum non conveniens situation this Court is concerned with
its own ability to provide complete justice. Where a subsequent suit
is filed, the Court must balance the equities, based upon the established factors, to determine the most appropriate forum. General Foods
Corp. v. Cyro-Maid, Inc., Del. Supr., 198 A.2d 681 (1964).

1. Those factors arc as follows: (1) The applicability of Delaware law; (2) The relative
case of access of proof; (3) The availability of compulsory process for witnesses; (4) Whether
a similar action in another jurisdiction is pending; (5) All other practical problems that would
make the trial of the case easy, expeditious and inexpensive. National U. Fire Ins. Co. v. R.L. C
Corp. Del. Super., 449 A.2d 257, 261 (1982).
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There is no dispute that the California litigation between these
same parties addresses the same issues as posed here. The shareholder
agreement was executed in California and is governed by California
law. Although the breach of fiduciary duty claims involve Delaware
law, this Court has previously noted that "the proper performance
of fiduciary duties is not a unique feature of Delaware Corporate
law." Post v. Peters, Del. Ch., C.A. No. 5047, slip at 8, Marvel,
V.C. (April 29, 1976). Moreover, the witnesses, evidence and lawyers
are primarily located in California. Finally, a trial date has already
been set for October 22, 1985, and discovery is proceeding.
I find that these circumstances demonstrate that the California
Court is fully capable of performing complete justice in that case,
and warrant a stay of the present action. This action should not be
dismissed, however, because this is a derivative suit brought by
Delaware shareholders, and the California litigation encompasses a
variety of issues beyond those involved in this action. In the event
that the California litigation does not ultimately dispose of the claims
presented by this suit or inordinate trial delay results, plaintiffs as
shareholders are free to seek to dissolve the stay, and press their
claims here.
IT IS SO ORDERED.

WEINBERGER v. PALM BEACH, INC.
No. 7696
Court of Chancery of the State of Delaware, New Castle
July 9, 1985
Plaintiffs sought to enjoin a leveraged buy-out of their shares
in defendant, Palm Beach, Inc., by Merrill Lynch Capital Markets.
Defendants then moved to dismiss on the grounds that appraisal is
the appropriate and exclusive remedy for plaintiff's action.
The action was filed two days after the announcement of the
proposed acquisition. At that time, no proxy materials had been
distributed and no stockholder's meeting had been scheduled to vote
on the proposal. The plaintiff's complaint alleged fraud and the
failure to exercise independent business judgment by defendants in
relation to the transactions.
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The court of chancery, per Vice-Chancellor Berger, held that
plaintiffs failed to plead, properly or otherwise, claims which would
render the appraisal remedy inadequate. Further, the court found
that there was no reason to suspect that plaintiffs would be lulled
into foregoing their appraisal rights. The complaint was dismissed.
1.

Pretrial Procedure 0

624, 683

On a motion to dismiss, all well pleaded factual allegations must
be accepted as true but legal conclusions and unsupported factual
conclusions are not deemed admitted, and the motion must be denied
only if it appears, with reasonable certainty, that with any facts that
could be proved to support the claim, plaintiffs would not be entitled
to relief.
2.

Corporations 0-

584

The viability of a plaintiff's action to seek to enjoin a cash-out
merger depends on whether the complaint alleges facts which, if
true, would render the appraisal remedy inadequate.
3.

Discovery C--

37

Where plaintiff's complaint fails to state a cause of action,
plaintiffs are not entitled to further discovery since any further discovery would effectively be in search of a new cause of action.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, P.A., Wilmington, Delaware, for plaintiffs.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant.
Vice-Chancellor
These consolidated actions were brought by stockholders of Palm
Beach Incorporated ("Palm Beach") to enjoin a proposed leveraged
buy-out of the publicly held shares of Palm Beach at a price of
$40.00 per share. Defendants, Palm Beach, its directors, Merrill
Lynch Capital Markets, and Merrill, Lynch, Pierce, Fenner & Smith,
Inc. moved to dismiss on the ground that appraisal is plaintiffs'
exclusive remedy. The individual defendants also moved to dismiss
for lack of personal jurisdiction, but they are not seeking a ruling
on that issue at present.
Palm Beach, a Delaware corporation engaged in the design,
BERGER,

manufacture and marketing of clothing, has approximately 3.7 million
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shares of common stock outstanding which are traded on the New
York Stock Exchange. On July 24, 1984, defendants announced that
Palm Beach had agreed to be acquired by an investor group including
five of the eleven director defendants and Merrill Lynch Capital
Markets at a price of $40 per share. This action followed two days
later.
At the time defendants' motion to dismiss was briefed and
argued, no proxy materials had been distributed by defendants and
no stockholders' meeting had been scheduled to vote on the proposed
transaction. The Court understands that the same is true at present,
although a May 29, 1985 press release indicates that the consideration
to be offered pursuant to the proposed merger has been modified
slightly and that proxy materials will be mailed to stockholders as
soon as possible.
[1,2] In ruling on a motion to dismiss, all well pleaded factual
allegations must be accepted as true, but legal conclusions and unsupported factual conclusions are not deemed admitted. Weinberger
v. UOP, Inc., Del. Oh., 409 A.2d 1262 (1979). The motion must
be denied unless it appears, with reasonable certainty, that under
any set of facts which could be proved to support the claim, plaintiffs
would not be entitled to relief. FishEngineering Corporationv. Hutchinson,
Del. Ch., 162 A.2d 722 (1960). In the context of a proposed cashout merger, the viability of plaintiffs' claims turns upon whether the
complaint alleges facts which, if true, would render appraisal inadequate. Rabkin v. Hunt, Del. Ch., 480 A.2d 655 (1984). See:
Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983).
The complaint purports to allege numerous violations of fiduciary
duty including fraud and self-dealing. However, the thrust of plaintiffs' claim is that the proposed merger price is grossly inadequate.
See
13, 15, 16, 20, 21, 22, 23, 26, 27 and 28. The remaining
allegations are a combination of unsupported conclusory statements
of fact and law which are insufficient to demonstrate that appraisal
would be an inadequate remedy.
For example, plaintiffs allege that defendants have willfully participated in the perpetration of a fraud on the Palm Beach stockholders. ( 25). However, plaintiffs do not allege specific acts
constituting the fraud as required by Chancery Court Rule 9(b) and
Weinberger v. UOP, Inc., supra. Neither the alleged inadequacy of the
merger price nor the absence of arms-length negotiations are sufficient
to state a claim for fraud. See: Wilen v. Pollution Control Industries,
Inc., Del. Ch., C.A. No. 7254, Hartnett, V. C. (October 15, 1984).
There are, likewise, no factual allegations to support plaintiffs' con-
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clusions that defendants are dissipating the assets of Palm Beach (
13); that the announcement of the proposed leveraged buy-out placed
an artificial cap on the price of Palm Beach stock ( 18); or that
defendants failed to exercise independent business judgment in connection with this transaction ( 26).
[3] Plaintiffs tacitly acknowledge these weaknesses in the complaint by their references to the "ultimate" facts alleged in the
complaint and their suggestion that the details of the alleged wrongs
should be allowed to be fleshed out through discovery. However,
plaintiffs are not entitled to discovery in search of a new cause of
action. Dann v. Chrysler Corporation, Del. Ch., 166 A.2d 431 (1960).
To the extent that the complaint, as it presently reads, fails to state
a cause of action, any discovery effectively would be in search of a
new cause of action. See also Weinberger v. Amstar Corp., Del. Ch.,
C.A. No. 7322, Hartnett, V.C. (January 16, 1984).
In conclusion, I find that the well pleaded allegations in the
complaint only state a claim for unfair price and, as a result, plaintiff
must raise that claim in an appraisal proceeding. Even if the purported unfair dealing claims were deemed to have been adequately
pled, they would not render the appraisal remedy inadequate. There
are no allegations of misrepresentations and, therefore, there is no
reason to believe that the Palm Beach stockholders will be lulled into
foregoing their appraisal rights. In short, plaintiffs have not alleged
facts which, if true, would render appraisal inadequate and the
complaint must be dismissed.
IT IS SO ORDERED.

