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effort comparable to that expended by plaintiff's counsel when the
few weeks in which they were involved with the case are compared
to the months of involvement, preparation, and discovery engaged
in by plaintiff's attorneys. No information has been submitted as to
whether the fee was contingent or fixed, nor was the nature and
length of the relationship with the client disclosed.
[2] On the other hand, a significant factor in evaluating a fee
request is the limitations upon time imposed by the client or by the
circumstances. Here, Ms. Rudd's attorneys were faced with a very
short period of time in which to mount the objections to the settlement. The expedited nature of the work warrants considerable weight
in assessing the reasonableness of the fee request.
Having weighed the above factors, I find that the $150,000 fee
request has not been justified. I award counsel fees, instead, of
$100,000, plus the $2,000 for expenses.
IT IS SO ORDERED.

SIGNAL COS. LITIGATION
Nos. 8121, 8122, 8123, 8133, 8136, and 8138
Court of Chancery of the State of Delaware, New Castle
October 31, 1985
Plaintiffs, former stockholders of The Signal Companies, Inc.,
challenged certain compensation agreements entered into by Signal
with certain directors, officers, and executives prior to a merger of
Signal into Allied-Signal, Inc. Actions were commenced in both the
court of chancery and in the Superior Court of California. After
Signal filed its answer in the Delaware case, plaintiff Weinberger
filed a motion to dismiss and, in the alternative, moved to stay his
action pending the outcome of the California action.
The court of chancery, per Vice-Chancellor Hartnett, held that
plaintiff was entitled to a dismissal without prejudice pursuant to
Chancery Court Rule 41(a)(2) since there was no showing of plain
legal prejudice to the defendant. The court also found that since the
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California court was in a better position to render prompt and
complete justice, the allowance of the Delaware cases could lead to
a waste of judicial resources or inconsistent results.
1.

Equity

C

359

Allowance of a voluntary dismissal by a plaintiff is directed to
the sound discretion of the court. DEL. CH. CT. R. 41(a)(2).
2.

Equity 0

359

The function of the court upon a plaintiff's motion to voluntarily
dismiss is to prevent any undue prejudice. Unless a defendant will
suffer some plain legal prejudice other than the prospect of a second
lawsuit, a dismissal at plaintiff's insistence should be granted.DEL.
CH. CT. R. 41(a)(2).

3.

Action

0=' 69(1)

Where the action is pending in another forum, the view that it
is preferable for Delaware courts to decide Delaware law does not
stand in the way of a plaintiff choosing his forum.
4.

Action

0

69(2), 69(4)

To have a Delaware case go forward at the same time as an
action pending in another jurisdiction which is capable of doing
prompt and complete justice would be a waste of judicial resources
and might lead to inconsistent results.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiffs.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendant The Signal Companies, Inc.
Andrew B. Kirkpatrick, Jr., Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for defendants Shumway, Dingman,
Wetzel, Walkup.
Charles S. Crompton, Jr., Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for defendants Beekman, Boling, Connally,
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Davidson, Hills, Lenon, Parks, Rising, Stevenson, Temple, VanEck,
and Warner.
Stephen P. Lamb, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant Allied-Signal, Inc.
HARTNETT,

Vice-Chancellor

These are six separate and unconsolidated suits brought by
stockholders of The Signal Companies, Inc., a Delaware corporation.
All of the plaintiffs are represented by the same Delaware counsel
and all the suits challenge certain allegedly excessive compensation
agreements entered into by the corporation in favor of certain of its
officers, executives and directors just before a merger of Signal into
Allied-Signal, Inc. Apparently as a result of the merger, all of the
named plaintiffs were cashed out as stockholders of Signal. The
procedural postures of these cases and a similar case pending in
California are not easy to determine from the materials before the
court but I set them forth as best as I can.
On August 16, 1985 William Weinberger served a written presuit demand on the board of directors of The Signal Companies,
Inc., requesting that the board take corrective action in connection
with the allegedly excessive compensation agreements.
On August 22, 1985 Mr. Weinberger and another plaintiff,
A.D. Gilhart & Co., Inc., commenced an action in the Superior
Court for the State of California for the County of San Diego
challenging the compensation agreements as being excessive. (C.A.
No. 547586).
On August 20, 1985, after the Weinberger demand on the board
but before the actual filing of the Weinberger and Gilhart suit in
California, Mr. Weinberger filed Civil Action No. 8123 in this Court.
Also, on the same date, Albert Ominsky filed Civil Action No. 8122
and Frederick Rand filed Civil Action No. 8121 in this Court. These
actions also challenge the compensation agreements.
Shortly thereafter, Civil Actions No. 8133, 8136 and 8138 were
filed in Delaware. They also attack the compensation agreements.
On September 7, 1985 defendant, The Signal Companies, Inc.,
served and filed its answer in the Weinberger suit.
On September 17, 1985 Mr. Weinberger filed a motion to
dismiss his Delaware case (C.A. No. 8123) without prejudice.
On October 1, 1985 defendants filed motions for summary
judgment and judgment on the pleadings in the Delaware suits and
indicated they would oppose any dismissals without prejudice.
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Upon learning of defendants' position, Mr. Weinberger renewed
his motion to dismiss his suit without prejudice and, in the alternative,
moved to stay his action pending resolution of the California actions.
All the other plaintiffs in the Delaware suits then moved to stay their
Delaware actions.
In the meantime the defendants moved to dismiss or stay the
California action based on the pendency of the Delaware actions and
the applicability of Delaware law. That motion was denied by the
California Court on September 12, 1985. The California action was
then set for a hearing on November 7, 1985 on plaintiffs' application
for a preliminary injunction.
Defendants have filed a new motion to stay the California action.
That application is set for a hearing on November 1, 1985.
I
I find that plaintiff Weinberger is entitled to a dismissal of his
suit without prejudice although an answer was filed before his motion
to dismiss was filed.
Delaware Chancery Rule 41(a)(2) states:
" By Order of Court. Except as provided in paragraph
(1) of this subdivision of this Rule, an action shall not be
dismissed at the plaintiff's instance save upon order of the
Court and upon such terms and conditions as the Court
deems proper. If a counterclaim has been pleaded by a
defendant prior to the service upon him of the plaintiff's
motion to dismiss, the action shall not be dismissed against
the defendant's objection unless the counterclaim can remain pending for independent adjudication by the Court.
Unless otherwise specified in the order, a dismissal under
this paragraph is without prejudice."
This rule is the same as Federal Rule of Civil Procedure 41(a)(2).
[1,2] A dismissal under this rule is within the sound discretion
of the court. WRIGHT & MILLER, Federal Practice and Procedure:

Civil § 2364. A dismissal at plaintiff's instance "should be allowed
unless the defendant will suffer some plain legal prejudice other than
the prospect of a second lawsuit." WRIGHT & MILLER, 2364;
Puerto Rico Maritime Shipping Authority v. Leith, Ist Cir., 668 F.2d 45

(1981).
The only possible prejudice to defendants is their apparent
perception that they would be better off strategically if the issue of
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plaintiffs standing to bring the suits is decided by the Delaware
courts. Not all suits involving Delaware law, however, need be
brought in Delaware and the choice of a forum usually belongs to
a plaintiff. Cf. Welter v. E.L duPont DeNemours, D.C. Minn., 1 F.R.D.
551 (1941); Hoffman v. Alside, Inc., 8th Cir. 596 F.2d 822 (1979).
If the Delaware actions had never been commenced, it is clear that
defendants would have no basis for insisting that a Delaware court
hear the issues raised in the California suit. There is therefore no
plain legal prejudice to the defendants. Plaintiff Weinberger is entitled, therefore, to a dismissal of his lawsuit in Delaware without
prejudice upon payment of the costs. The plaintiffs in the other
Delaware suits would undoubtedly also be entitled to dismiss their
suits without prejudice if they were to so move.
[3] The view that it is preferable if Delaware courts decide
Delaware law does not stand in the way of a plaintiff choosing his
forum. Cf. Armstrong v. Promerance, Del. Supr., 423 A.2d 174 (1980);
General Foods Corp. v. Cio-Maid, Inc., Del. Supr., 198 A.2d 681
(1964).
II
Because I have held that the Weinberger suit (C.A. No. 8123 )
can be dismissed without prejudice by the plaintiff and therefore
there will be no impediment to the California Court proceeding with
its case, the other Delaware suits should be stayed pending the
outcome of the California suit.
[4] The California suit has progressed far beyond the Delaware
cases. There has been extensive discovery and it is scheduled for a
hearing on November 7, 1985 on plaintiffs' application for a preliminary injunction. The Delaware cases, on the other hand, are
subject to motions for summary judgment and judgment on the
pleadings which have not yet been briefed. To have the Delaware
cases go forward at the same time as the California case would be
a waste of judicial resources and might lead to inconsistent results.
McWane Cast Iron P. Corp. v. McDowell-Wellman & Co., Del. Supr.,
263 A.2d 281 (1970).
Civil Actions No. 8121, 8122, 8133, 8136 and 8138 in this
Court are therefore stayed. IT IS SO ORDERED.
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SMITH v. VAN GORKOM
No. 6342
Court of Chancery of the State of Delaware, New Castle
October 11, 1985
Following a settlement which created a $23.5 million fund for
the benefit of the plaintiff class, counsel for plaintiff in this action
and a related action in federal court requested an award of $5.5
million from the settlement fund for attorneys' fees and expenses.
The chancery court, per Vice-Chancellor Berger, held that the award
was reasonable and appropriate. The court considered the length
and complicated history of the case, the number of oral arguments
and briefs, the skill and persistence of counsel, the difficulty of success,
the 16,000 hours and $250,000 in costs, the complicated issues
involved, and the protracted settlement negotiations.
1.

Attorney and Client

C

140

The amount of attorneys' fees to be awarded is a matter of
discretion of the court.
2.

Attorney and Client

C

140

The results achieved through the litigation are generally the
prime consideration in determining the amount of attorneys' fees to
be awarded.
3.

Attorney and Client

0

140

When determining the amount of attorneys' fees to be awarded,
the court should consider the time and effort expended by counsel,
the complexity of the litigation, the standing and ability of counsel,
and the contingent nature of the fee arrangement.
4.

Attorney and Client

C

140

The lodestar or "lindy" approach to awarding attorney fees
which has been adopted by the federal courts is not followed in
Delaware.
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Attorney and Client

0

I001

141

Where counsel for plaintiffs has prosecuted separate actions in
state and federal court for almost five years; have skillfully and
persistently pursued discovery, appeals, and damage issues; acted
essentially on a contingency basis; devoted 16,000 hours and incurred
$250,000 in costs; addressed complicated issues of law and conducted
protracted settlement negotiations; an award of $5.5 million for
attorneys' fees from a $23.5 million settlement is reasonable and
appropriate.
William Prickett, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiffs.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for directors of Trans Union, individual defendants.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendants Trans Union, GL Corp., New
T Corp., and the Pritzkers.
BERGER,

Vice-Chancellor

On October 7, 1985, after due notice by mail and publication,
this Court held a hearing to consider a proposed settlement of the
above-captioned action. There were no objections raised by any of
the more than 10,000 former stockholders of Trans Union Corporation ("Trans Union") and, after considering the record as a whole,
the memoranda and affidavits submitted in support of the proposed
settlement, the substantial monetary benefit to the class and the risks
and additional expenses and delay of continued litigation, among
other factors, this Court approved the proposed settlement as being
fair, reasonable and in the best interests of the class. Pursuant to
the settlement, a fund in the amount of $23.5 million was created
for the benefit of the class of former Trans Union stockholders
identified in this Court's Order dated July 30, 1985. At the settlement
hearing, counsel for plaintiffs in this action (the "Delaware Action")
and counsel for plaintiffs in a related action captioned Ridings v.
Canadian Imperial Bank of Commerce Trust Company (Bahamas) Limited,
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No. 81 C 486 (N.D. Ill.) (the "Federal Action") requested an award
of attorneys' fees and expenses to be paid from the settlement fund
in the amount of $5.5 million. This is the decision on the application
for attorneys' fees and expenses.
[1-4] In Delaware, the amount of attorneys' fees to be awarded
is a matter of discretion. Krinsky v. Helfand, Del. Supr., 156 A.2d
90 (1959). In determining a reasonable award, the results achieved
through the litigation are generally the primary consideration. Other
factors include the time and effort expended by counsel, the complexity of the litigation, the standing and ability of counsel and the
contingent nature of the fee arrangement. Sugarland Industries, Inc. v.
Thomas, Del. Supr., 420 A.2d 142 (1980); Roizen v. Multivest, Inc.,

Del. Ch., Civil Action No. 6535, Brown, C. (December 27, 1982).
The lodestar or "Lindy" approach adopted by our federal courts is
not followed in Delaware. Sugarland Industries, Inc. v. Thomas, supra;

Rosen v. Smith, Del. Ch., Civil Action No.- 7863, Hartnett, V.C.
(September 18, 1985).
[5] Viewed solely from the perspective of the monetary benefit
conferred by the litigation, counsel for plaintiffs suggest that the
requested award, which amounts to approximately 23.4% of the
$23.5 million settlement fund, is within the range of percentages
found to be reasonable. See, Sugarland Industries, Inc. v. Thomas, supra

(20% as to that portion of the benefit directly resulting from the
litigation); Singer v. Magnavox, Del. Ch., Civil Action No. 4929,
Brown, V.C. (August 20, 1980) (28%). However, in recent settlements involving fee awards in excess of one million dollars, the fee
award as compared to the benefit achieved has been significantly
lower. See, e.g., In Re Crocker Shareholders Litigation, Del. Ch., Civil

Action No. 7405 Consolidated, Hartnett, V.C. (May 21, 1985)
(award of $1.75 million where value of settlement estimated to be
$35 million to $70 million); Joseph v. Shell Oil Company, Del. Ch.,

Civil Action No. 7450 Consolidated, Hartnett, V.C. (April 19, 1985)
($15 million fee award where benefit was $205 million). The fees
requested in these multimillion dollar settlements appear to reflect
a tacit understanding that a percentage of recovery approach should
be tempered in cases involving substantial recoveries.
Under the facts of this case, however, I conclude that the
application by plaintiffs' counsel is reasonable and should be granted.
The Delaware action was filed almost five years ago and has been
vigorously litigated throughout that time period. At the outset, plaintiffs took substantial expedited discovery and briefed and argued their
motion to preliminarily enjoin the Trans Union cash-out merger at

1986]

UNREPORTED CASES

1003

$55 per share. After injunctive relief was denied, plaintiffs spent the
next eight months taking additional discovery and otherwise preparing
for trial.

Following the trial and post-trial briefing, plaintiffs again suffered
an adverse decision. Their appeal to the Delaware Supreme Court
was briefed and argued not once, but three times and resulted in a
much publicized 3-2 opinion reversing the trial court. Smih v. Van
Gorkom, Del. Supr., 488 A.2d 858 (1985). The Supreme Court held
that the defendant directors did not exercise informed business judgment in approving the proposed merger, were grossly negligent in
approving amendments to the merger proposal and failed to disclose
all material facts to the Trans Union stockholders. The case was
remanded to this Court for a trial on damages.
But for the skill and persistence of plaintiffs' counsel, it is
reasonable to assume that the class of former Trans Union stockholders would have received nothing beyond the merger consideration
of $55 per share. Even after prevailing in the Supreme Court,
plaintiffs faced a serious risk that their hard fought victory would
be a hollow one. Issues of value, upon which plaintiffs' damages
trial would hinge, tend to be very close questions. Moreover, the
Supreme Court decision did not address any liability on the part of
the corporate defendants. Following remand, the corporate defendants
sought dismissal and the parties had briefed that issue before the
settlement was achieved. If the individual defendants were found to
be the only parties potentially liable in the Delaware Action, plaintiffs
would have faced the additional risk that the individual defendants
would be unable to fully satisfy a judgment entered against them.
Counsel were representing plaintiffs essentially on a contingency
basis and, as a result, did not maintain meticulous time records.
However, at the Court's request, counsel in the Delaware Action
submitted affidavits reconstructing their hours over the past five
years. The affidavits confirm what could otherwise have been inferred
from a review of this litigation-counsel devoted substantial time to
obtaining this recovery for the class. Approximately 12,000 hours
went into the Delaware Action and senior partners' time represented
more than half of the total. In addition, the requested award includes
costs totaling almost $250,000 as well as attorneys' fees to be paid
to counsel in the related Federal Action. The Federal Action attorneys
submitted detailed affidavits establishing that more than 4,000 hours
were devoted to the prosecution of that action.
Since the settlement, if approved by the Federal Court, will
dispose of both actions and counsel for plaintiffs in the two actions
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filed a joint application for fees and expenses, it seems appropriate
to briefly review the history of the Federal Action. The complaint,
filed on January 29, 1981, alleged numerous federal law claims arising
from the Trans Union merger including violations of Sections 9,
10(b), 13(d) and 14(a) of the Securities Exchange Act of 1934. The
complaint also alleged that the Pritzker defendants violated Section
16(b) of the 1934 Act and raised state law claims of breach of fiduciary
duty, waste and mismanagement.
Defendants moved to stay the Federal Action and for summary
judgment and, after briefing, the motion to stay was granted as to
the state law claims but denied as to the federal claims. Decision
on the motion for summary judgment was deferred. As a result of
the stay, it is apparent that plaintiffs in the Federal Action were not
duplicating the efforts of plaintiffs in the Delaware Action. Not
surprisingly, defendants vigorously opposed plaintiffs' efforts to move
the Federal Action forward. For example, despite the fact that they
had consented to certification of virtually the same class in the
Delaware Action, defendants opposed class certification in the Federal
Action. They also resisted discovery as did third partys.
Supplemental briefing was required for the still pending motion
for summary judgment event before the trial court decision came
down in the Delaware Action. Immediately following the Delaware
decision, additional briefing was required in the Federal Action on
complicated issues of resjudicata and collateral estoppel. In all, some
25 briefs were filed in the Federal Action dealing with constantly
changing factual and legal issues including the impact of the Supreme
Court's reversal in 1985. Settlement negotiations, in which counsel
for plaintiffs in the Federal Action participated extensively, also were
complex and protracted.
The record before this Court establishes that counsel for plaintiffs
in the Federal Action enjoy the same outstanding reputation for skill
and expertise as do counsel in the Delaware Action. Although the
Federal Action did not proceed as far as the Delaware Action before
the settlement was achieved, it is apparent from defendants' insistence
upon a "global" settlement involving both actions that counsels'
aggressive approach to the Federal Action contributed to the benefit
ultimately conferred upon the class.
Based upon the foregoing, I conclude that an award of attorneys'
fees and expenses for plaintiffs' counsel in both actions in the total
amount of $5.5 million is reasonable and appropriate. In reaching
this conclusion, as a matter of discretion under Delaware Law, I
take note of the fact that the parties have agreed to divide the award
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so that Delaware counsel will receive $4 million and counsel in the
Federal Action will receive $1.5 million if the Federal Court approves
the settlement and fee application. Attached hereto is an Order dated
October 11, 1985 entered in accordance with this opinion.
ORDER AS TO ATTORNEYS' FEES
A hearing having been held before this Court on October 7,
1985 pursuant to an order dated July 30, 1985 to determine whether
the settlement of this action ("the action") was fair, reasonable and
adequate, and the Court, after hearing and consideration, having
approved the settlement and the Court having entered an order on
October 7, 1985 approving the settlement, and the Court having
reserved jurisdiction to consider the petition for attorneys' fees and
expenses and having directed the filing of supplementary information
and that information having been filed in affidavit form, and the
Court having considered the petition for attorneys' fees, including
the supplemental information, it is
ORDERED AND ADJUDGED as follows:
1. The plaintiffs' attorneys are hereby awarded the sum of
$5,500,000.00 as the full allowance of fees, costs and expenses in
connection with this Action and the Federal Action (as defined in
the Stipulation), which sum the Court finds to be fair and reasonable.
Such sum shall be apportioned between, and paid by the Distribution
and Escrow Agent to, Prickett, Jones, Elliott, Kristol & Schnee and
Joseph, Susman & Myers, respectively, as set forth in paragraph
7(a) of the Stipulation, subject to the conditions as set forth in
paragraphs 3(c) and (d) of the Stipulation.
2. With respect to the attorneys' fees, costs and expenses apportioned to counsel for the plaintiffs in the Federal Action, pursuant
to paragraph 7(a) of the Stipulation, the Court has considered the
information applicable to the standard adopted by the United States
Court of Appeals for the Seventh Circuit as submitted by counsel
for the plaintiffs in the Federal Action, as directed by the Federal
Court, and based on such information and counsel's presentation,
it appears to the Court with respect to the attorneys in the Federal
Action that:
(a) The time spent by the attorneys in the Federal
Action, as documented by the time summaries and other
materials, was necessary, non-duplicative and reasonably
expended in the prosecution of the claims.
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(b) The hourly rates of the attorneys in the Federal
Action, who were engaged solely on a contingent basis, are
reasonable for attorneys of their experience, expertise and
abilities, and the sophisticated and complex litigation herein
involved, and are consistent with the fees customarily charged
for similar services by other lawyers of comparable abilities,
experience and expertise in the Chicago area.
(c) Many questions involved in the Federal Action were
complex, including the federal claims with respect to the
liability of the Pritzker defendants, the federal disgorgement
theories, the aiding and abetting liability of certain defendants and the collateral estoppel and res judicata arguments.
The matter was of substantial magnitude and the chances
of ultimate success were seriously in doubt.
(d) The result obtained by the attorneys in the Federal
Action for the Class was substantial, and they demonstrated
substantial skill and diligence in prosecution of the claims.
(e) In view of the result obtained, the high risk of
ultimate failure, the contingency of their fees, the complexity
of the case and the skill of their opponents, an enhancement
of the usual non-contingent compensation is indicated.
(f) The amount apportioned to the attorneys in the
Federal Action under paragraph 7(a) of the Stipulation as
fees, costs and expenses, amounting to $1,500,000.00 is fair
and reasonable, both under the Delaware standards and
under the Seventh Circuit standards.

STEIN v. ORLOFF
No. 7276
Court of Chancery of the State of Delaware, New Castle

September 25, 1985
Plaintiff Gregory Stein filed a motion for reargument of a chancery court order dated June 30, 1985 which dismissed two of his
three causes of action for failure to make a pre-suit demand under
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Chancery Court Rule 23.1. In the alternative, plaintiff sought to
amend his complaint.
The court of chancery, per Vice-Chancellor Hartnett, applied
the standard enunciated in Aronson v. Lewis, 473 A.2d 805 (Del.
1984), which requires that plaintiff create a reasonable doubt (1)
that directors are disinterested and independent, and (2) that the
challenged transaction was otherwise the product of a valid exercise
of business judgment. The court determined that the allegations were
conclusory and unsupported by sufficiently particularized facts to
create the reasonable doubt that the directors properly exercised their
business judgment. Motion for reargument was denied.
As plaintiff was already granted leave to amend his complaint
three weeks after the decision in Aronson was announced, his motion
for amendment was denied.
1.

Corporations 0

206(4)

To determine whether a pre-suit demand is futile, the proper
test to apply is whether the directors are disinterested and independent
as of the time the complaint is filed.
2.

Appeal and Error C

828

New issues may not be raised in a motion for reargument.
3.

Appeal and Error C-- 828

A motion for reargument generally will not be granted unless
the court overlooked a decision or principle of law that would have
a controlling effect or the court has misapprehended the law or the
facts so that the outcome of the decision would be affected.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
Charles F. Richards, Jr., Esquire, and Samuel A. Nolen, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, for all defendants except Evans Products Company.
Victor F. Battaglia, Esquire, and Pamela S. Tikellis, Esquire, of
Biggs & Battaglia, Wilmington, Delaware, for defendant Evans Products Company.
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Vice-Chancellor

Pursuant to Chancery Court Rule 59(f) the plaintiff, Gregory
Stein, filed a Motion for Reargument of my Opinion and Order
dated May 30, 1985. The Order granted the defendants' motion to
dismiss for failure to make a pre-suit demand under Chancery Court
Rule 23.1 as to the plaintiffs first and third causes of action and
denied the defendants' motion as to the second cause of action. I
found that the plaintiff's first cause of action did not state facts with
such particularity as would create a reasonable doubt that the directors
serving at the time suit was filed were independent or disinterested,
but rather stated mere conclusory allegations. I likewise found that
the third cause of action failed to allege sufficient facts to create a
reasonable doubt that the Board of Directors properly exercised its
business judgment in approving the sale of two divisions of Evans
Products Company. On the basis of these findings, I determined
that a pre-suit demand was not excused as to the first and third
causes of action. I did find that the second cause of action properly
alleged facts, which if true, would excuse a pre-suit demand and
therefore I dismissed the first and third causes of action but not the
second cause of action.
Plaintiff moved to vacate the Order, in order to reargue my
ruling dismissing the first and third causes of action. He alternatively
seeks to amend his complaint, if reargument is not granted, by
repleading the third cause of action. He also seeks to have the order
amended to incorporate Chancery Rule 54(b) determinations which
would then allow him to appeal the dismissal of the two causes of
action. The Motion for Reargument, the Motion to Amend the
Order and the Motion to Amend the Complaint must all be denied.
I
[11 In seeking reargument, the plaintiff contends that in determining whether a pre-suit demand was futile I incorrectly formulated the factual test to be applied to the first cause of action.
The proper test, the plaintiff argues, is "Whether or not the directors
are disinterested and independent . . . as of the time the complaint

is filed." I agree that this is the proper test.
In Aronson v.Lewis, Del. Supr., 473 A.2d 805, 814 (1984), the
Delaware Supreme Court stated that in order to determine whether
a pre-suit demand would have been futile, the Court of Chancery
must decide whether ".

.

. under the particularized facts alleged a
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reasonable doubt is created that: (1) the direcors are disinterested
and independent and (2) the challenged transaction was otherwise
the product of a valid exercise of business judgment." I applied the
first prong of this test to the plaintiff's first cause of action. After
reviewing the allegations contained in the first cause of action, I
determined that the allegations were conclusory in nature and unsupported by sufficiently particularized facts that could lead me to
conclude that there was a reasonable doubt that the directors were
independent or disinterested. Slip Opinion at 112. Thus, there is no
merit in the plaintiff's argument as to the first cause of action.

[2] In addition, plaintiff makes for the first time an assertion
that the Posner designees were illegally elected. New issues may not
be raised in a motion for reargument. Kern v. NCD Industries, Inc.,
Del. Ch., 316 A.2d 576 (1973).
II

The plaintiff similarly contends that I reached the wrong conclusion in determining that the third cause of action failed to meet
the second prong of the Aronson test. As I noted in my Opinion,
however, the allegations in the third cause of action contained several
deficiencies. The complaint alleged that the Evans Products Company
Board of Directors ("the directors") approved the sale of two of its
divisions at less than fair market value to two companies allegedly
controlled by Victor Posner, who had large holdings of stock in
Evans Products Company ("Evans"). Thus, the plaintiff attempted
to allege that the directors approved a sale that was a waste of
corporate assets.
I did find that seven of Evans' sixteen directors were also
directors or officers of one of the two purchasing companies and that
four of the directors were also directors or officers of the other of
the two purchasing companies. I also acknowledged that another
offer was made for one of the divisions for four million dollars more
than the offer the Board accepted. My opinion points out, however,
that these allegations, without more, are insufficient to create a
reasonable doubt that the directors failed to exercise their business
judgment.
In considering the evidences of the alleged greater offer I explained that no allegations were made that the terms of the accepted
offer were the same as those in the other offer, except for the difference
in price. The complaint further did not allege that the timing of the
offer made it competitive. The difference in the terms of the offers
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could have accounted for the Board's approval of the lower bideven assuming that the two offers had been considered together.
Thus, the complaint failed to allege facts which created a reasonable
doubt that the directors properly exercised their business judgment
in accepting the lower bid.
III
[3] It is well settled that a motion for reargument generally
will not be granted unless the Court has overlooked a decision or
principle of law that would have a controlling effect or the Court
has misapprehended the law or the facts so that the outcome of the
decision would be affected. 60 C.J.S., Motions & Orders §40 (1969).
Here, the plaintiff has merely restated the same facts and law previously considered by me or made entirely new allegations not contained in the complaint. Plaintiff's Motion for Reargument is therefore
denied.
IT IS SO ORDERED.
IV
The plaintiff has also requested, as an alternative to reargument,
that I amend my Order to allow him to replead his third cause of
action to address issues raised by me in my opinion. This request
must be denied for several reasons. The Stipulation and Order signed
by me on June 7, 1985, permitted an extension of time within which
the plaintiff could file a motion for reargument. The request did not
include an extension of time for a motion to amend or alter a
judgment. Pursuant to Chancery Court Rule 59(e), such motions
must be filed within 10 days after entry of judgment. The Motion
was filed on June 14, 1985, more than 10 days after the entry of
judgment on May 30, 1985. This request is therefore untimely.
The motion is also without merit. The plaintiff was granted
leave to amend his complaint three weeks after the Delaware Supreme
Court announced its decision in Aronson v. Lewis, supra. In Aronson,
the Court articulated the standard to determine whether a pre-suit
demand was futile. The plaintiff therefore had ample opportunity to
amend his complaint to address the issues raised in Aronson. The
plaintiff has already had two bites out of the apple and there must
be a limit on a plaintiff's failure to properly plead a cause of action.
To allow a plaintiff the opportunity to cure a defective complaint
after judgment has been entered and when no new issues of fact or
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law has been unearthed, would unduly burden an already overburdened court, would circumvent the purposes of Rule 23.1 and would
unfairly prejudice the defendant. The plaintiff's motion must therefore be denied.IT IS SO ORDERED.
V
I similarly deny the plaintiff's motion to incorporate a Chancery
Court Rule 54(b) determination into the opinion. The plaintiff apparently desires to have the dismissal of the first and third causes
of action be treated as final judgments for the purpose of appeal.
The plaintiff then could appeal the dismissal, while simultaneously
prosecuting the second cause of action in this Court. The plaintiff
has not advanced, however, any compelling reason to bifurcate the
issues in this case and to do so would be a waste of judicial resources
and unduly delay disposition of this matter which has been pending
since 1983. The motion is therefore denied. IT IS SO ORDERED.

STEPAK v. ROSS
No. 7047
Court of Chancery of the State of Delaware, New Castle
September 5, 1985
Two shareholders of corporate defendant Warner Communications, Inc., objected to a proposed settlement of shareholder derivative suits pending in Delaware and the United States District
Court in New York. The federal shareholder derivative suits were
refiled in the court of chancery to facilitate settlement. In approving
the settlement, the court of chancery, per Vice-Chancellor Hartnett,
held: (1) in exercise of court's business judgment, settlement in
consolidated Delaware action of $2 million was fair to all concerned;
(2) it is appropriate to venture into federal securities law claims when
court is without subject matter jurisdiction; (3) federal settlement's
relation to Delaware settlement is to be considered only as it relates
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to corporate defendant's interest in ending litigation; (4) potential
liability of corporate defendant in federal action is important in

settlement only as it relates to indemnification of corporate defendant
by individual defendants; and (5) plaintiffs attorneys' fees of $400,000
representing twenty percent of benefit created are reasonable.
1.

Compromise and Settlement

0

2

The law favors voluntary settlements of contested claims.
2.

Compromise and Settlement

C= 4

In considering a proposed settlement of a class or stockholder
derivative action, the court's role is to determine, in the exercise of
its own business judgment, whether the settlement is fair. The court
must consider the nature of the claim, possible defenses, and the
legal and factual obstacles facing plaintiffs in the event of trial.
However, it is inappropriate for the court to conduct a full trial of
the issues.
3.

Compromise and Settlement

C---

3, 4

It is inappropriate for Delaware Court of Chancery to venture
into section 10(b) of the Securities and Exchange Act of 1934 when
the court does not have subject matter jurisdiction.
4.

Compromise and Settlement

0--

4

Federal settlement's relationship to Delaware settlement is considered only inasmuch as it relates to the corporate defendant's
interest in ending burdensome and protracted litigation that may
end up with the imposition of massive liability upon the corporation.
Without conducting a full trial on the merits, court notes difficulty
in proving insider trading claims and uncertainty of corporate defendant successfully recovering full indemnification from individual
defendants assuming liability.
5.

Corporations C--

310(1)

The corporation is entitled to recover all insider profits made
by individual defendants if individual defendants breached their fiduciary duties to the corporation. In order for there to be a recovery,
it must be shown that each sale by each individual defendant was
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entered into and completed on the basis of, and because of, adverse
material non-public information.
6.

Compromise and Settlement

C

4

Potential liability of corporation in the federal action is important
in this settlement only inasmuch as it relates to the question of
indemnification of corporation by individual defendants.
7.

Compromise and Settlement C
Corporations C

4

306, 310(2)

To achieve full indemnification from individual defendants, it
would be necessary to show individual defendants breached their
fiduciary duty which would probably require plaintiffs to rebut the
defense of the business judgment rule. If so, gross negligence or a
total disregard of their informed business judgment must be shown.
Full indemnification also depends on the financial capability of the
individual defendants to pay any liability the corporation incurs in
the federal action.
8.

Corporations

0-

320(12)

In $2 million settlement, attorneys' fees of $400,000 are twenty
percent of benefits created. In assessing the reasonableness of attorneys fees and expenses, the court must consider: the benefits created
by the action; the contingent nature of the fees; the experience,
reputation, and ability of the lawyers; and the time and effort expended in the litigation.
Joseph A. Rosenthal, Esquire, and KevinGross, Esquire, of Morris
and Rosenthal, Wilmington, Delaware; and Of Counsel: Arthur N.
Abbey, Esquire, of Abbey & Ellis, New York, New York, and Harvey
Greenfield, Esquire, New York, New York, for individual plaintiffs.
Edward T. Ciconte, Esquire, Wilmington, Delaware; and Of Counsel: I. Walton Bader, Esquire, of Bader and Bader, White Plains,
New York, for plaintiff Patents Management Corporation.
Stephen P. Lamb, Esquire, and Keith R. Sattesahn, Esquire,
of Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware,
for individual defendants.
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Susan P. Carr, Esquire, New York, New York, for defendants
Warner Communications, Inc. and Atari, Inc. (now Atari Games,
Inc.).
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware, and Of Counsel: Elliott J. Weiss, Esquire, Short Hills, New
Jersey, for objector.
HARNETT,

Vice-Chancellor

This consolidated action was commenced as several stockholder
derivative suits brought on behalf of Warner Communications, Inc.
("Warner"), a Delaware corporation. After two and a half years of
litigation, the parties agreed to a settlement of the Delaware actions
and companion actions pending in the U.S. District Court in New
York, and now ask this Court for approval of the settlement of the
consolidated Delaware action.
Two shareholders of Warner have voiced objection to the settlement. Only one objector, however, Stephen J. Gross, came forth
at the July 2, 1985, settlement hearing to advance an argument in
support of his objection.
Despite Mr. Gross's attempt to tie the pending settlement in
the New York action with the settlement in the Delaware action, I
find that the only issue before me is whether, in my business judgment, the settlement of the consolidated Delaware action is fair to
all concerned. I find that it is and approve it. I express no opinion
as to the fairness of the settlement of the New York actions, although
it has been approved by the New York Court. In re Warner Communications Securities Litigation, U.S.D.C. S.D.N.Y., No. 82 Civ. 8255,
J. F. Keenan, D.J. (Aug. 20, 1985).

I
Warner is engaged primarily in the communications and entertainment business. Through its wholly owned subsidiary Atari,
Inc. ("Atari"), Warner designs, manufactures, and sells video games
and their component cartridges. The boom which hit the video game
industry in 1981 created a large demand for Atari products, making
it a highly profitable company. Public statements made by Warner
officials, concerning the expected profitability of Atari in 1982, form
the basis for the relevant claims in this action.
Prior to December 8, 1982, Warner officials issued various
reports indicating their belief that Atari's 1982 profits would greatly
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surpass those of 1981. It so indicated in its Annual Report for the
year ending 1981 and in its May 3, August 2, and November 5,
1982, Quarterly Reports. Warner repeated its optimism in its May
15, 1982, prospectus in connection with the sale of common stock
purchase warrants owned by Twentieth-Fox Film Corporation. Each
of the quarterly reports contained a letter from one of the individual
defendants stressing the expectation that Warner again would achieve
record profits in 1982. On December 8, 1982-contrary to its prior
representations-Warner issued a statement indicating that fourth
quarter profits would be only about $.60 per share-down from
$1.17 in the fourth quarter of 1981-and that its full year earnings
per share would be much less than previously predicted. Warner
attributed this sudden decrease in earnings mainly to substantially
reduced sales of Atari Video Systems and Atari coin-operated video
arcade games. As a result of the December 8th announcement, the
price of Warner common stock fell from $55 per share to $38 per
share on December 9th. During the period of June 4 to December
8, 1982, insiders at Warner sold approximately 870,930 shares of
Warner common stock, including 651,696 shares sold by defendant
Ross, who is Chairman of the Board and Chief Executive Officer
of Warner.
The plunge in the market price of Warner stock spawned numerous lawsuits. Eighteen class actions and one stockholder derivative
action were filed in the District Court for the Southern District of
New York, and three stockholder derivative actions were filed in this
Court. In addition to these actions, the Securities and Exchange
Commission performed an extensive investigation which resulted in
consent decrees being entered against two directors of Atari who
sold 11,000 shares of Warner stock on December 8, 1982. The two
directors disgorged $290,000 in insider profits.
The complaints in both the Federal actions and the Delaware
actions allege that Warner and certain of its officers and directors
publicly disseminated false and misleading statements to the public
about the financial expectations of Atari and Warner. The class
actions in the Federal Court also allege that Warner violated section
10(b) of the Securities Exchange Act of 1934, Rule 10(b)(5) promulgated thereunder, and the common law. The stockholder derivative actions in both forums allege that by June 1, 1982, the individual
defendants were in possession of information indicating that the
outlook for the prospective earnings of Warner was no longer as
positive as previously and subsequently depicted. It is therefore
alleged that the sales by the insiders were performed with the knowledge of material adverse non-public information. The derivative
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complaints further allege that the individual defendants breached
their fiduciary duties to Warner by exposing Warner to liability for
securities violations in the Federal action.

The derivative plaintiffs sought recovery of all insider profits
made by the individual defendants who traded on material nonpublic
information, as well as full indemnification to Warner from the
individual defendants for any liability Warner may incur in the
Federal actions. Mr.Gross, the objector, labels this later claim the
"piggy-back disclosure claim".
II
In order to facilitate the settlement, the plaintiffs in the Federal
stockholder derivative suits refiled their complaint in this Court, and
thereafter four pending stockholder derivative actions were consolidated into it. The Federal Court certified the class claims for class
action treatment on behalf of a class consisting of all pesons or
entities who, during the period from March 3 to December 8, 1982,
dealt in Warner securities.

Settlement of the federal suits and the consolidated suit in this
Court are contingent upon approval by both courts. The settlement

of the consolidated action in this Court provides for the payment of
$2 million by the individual defendants to Warner. The settlement
in the Federal actions provides that Warner is to pay to the class
$17.25 million plus accrued simple interest at the rate of 8% per
year from January 1, 1985, to the funding date. In addition, the
$290,000 disgorged by the two Atari directors as part of the SEC
Consent Order and held in escrow is to be paid to the class. The
individual defendants' insurance carrier is to pay the $2 million for
the settlement of the Delaware action and is to contribute another
$6 million toward the settlement of the Federal actions. In return
for the settlement in both courts, Warner and the individual defendants will be released from all liability to Warner or the class arising
from the relevant facts alleged in the various complaints. As part of
the settlement of the Delaware action, defendants agree not to oppose
plaintiff counsel's application for attorney fees and expenses in the
amounts of $400,000 and $5,000 respectively.
III
[1,2]

The law favors voluntary settlements of contested claims.

Neponsit Investment Co. v. Abramson, Del. Supr., 405 A.2d 97 (1979);
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Rome v. Archer, Del. Supr., 197 A.2d 49 (1964). In considering a
proposed settlement of a class or stockholder derivative action, the
Court's role is to determine, in the exercise of its own business
judgment, whether the settlement is fair. Krinsky v. Hfand, Del.
Supr., 156 A.2d 90 (1959). The Court must consider the nature of
the claim, possible defenses and the legal and factual obstacles facing
plaintiffs in the event of trial. In assessing these considerations,
however, it is inappropriate for the Court to conduct a full trial of
the issues. Neponsit Investment Co. v. Abramson, supra; Gladstone v.
Bennett, Del. Supr., 153 A.2d 577 (1959).
IV
Stephen J. Gross objects to the proposed settlement of this
consolidated action on the basis that it is unfair to Warner and its
present shareholders. He asserts that the payment of S17.25 million
by Warner in settlement of the Federal action is a collusive attempt
to buy-off the insider trading claims asserted in this Delaware derivative action. Mr. Gross believes that the two settlements are
inextricably linked and urges this Court to view the two settlements
as a "unitary" settlement. Gross also argues that, seen as a unitary
settlement, Warner's contribution is far too large and the contribution
of the individual defendants far too small. He contends that according
to the allegations in the complaint in the stockholder derivative actions
in Delaware, before consolidation, the individual defendants are
potentially liable for the full amount of any liability incurred by
Warner in the Federal action. The Objector therefore concludes that,
given the potential for full indemnification of Warner, it is unfair
and illogical to have Warner pay the greater sum in the unitary
settlement. Mr. Gross views the settlement as being especially unfair
when seen in light of the fact that the terms of the settlement do
not require the individual defendants to disgorge any of their insider
profits.
[3] Furthermore, the Objector asserts that liability cannot be
established against Warner in the Federal action without also establishing the liability of the individual defendants for full indemnification to Warner. In order to support this contention he analyzes
the merits of the Federal Securities claims as asserted in the Federal
suit. This analysis includes a debate with the plaintiff and defendant
over what is actually the state of the Federal law in this area as to
an interpretation of a phrase found in section 10(b) of the Securities
and Exchange Act of 1934. I find it to be inappropriate for me to
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venture into a field of law, let alone an unsettled field of law, over
which this Court does not even have subject matter jurisdiction. I,
therefore, will not address objector's contentions and analysis of
Federal Securities law nor plaintiffs and defendant's responses to
such contentions.
As previously indicated, the Objector also claims that the payment by Warner of $17.25 million in the Federal settlement is a
collusive attempt to buy-off the insider trading claims asserted in
this Court. In support of this allegation, Mr. Gross alleges that the
consolidated complaint in this Court drops the claim for full indemnification of Warner against the individual defendants. Mr. Gross
therefore argues that, because the consolidated complaint was filed
after settlement was agreed upon in principal, it is evidence of
collusion. Mr. Gross also claims that it is most likely that Warner's
decision to settle was made by Mr. Ross and the other individual
defendant officers and directors of Warner.
In support of their settlement, plaintiffs and defendants assert
that the settlement of the Delaware action is fair and reasonable
when viewed in light of the maximum potential recovery and the
probability of its occurrence. The parties to the Delaware actions
point to the extensive discovery which was performed which included
an analysis of the depositions taken in the SEC investigation. Plaintiffs
assert that the extensive discovery shows the complexity of the insider
trading claims as well as the uncertainty of any recovery. Plaintiffs
point out that to establish the amount of a potential recovery on the
insider trading claims (assuming that liability could be established)
plaintiffs would have to base their claim on the price for Warner
stock at the time when the seller was aware of and utilized adverse
material non-public information. The proving of the existence of
adverse material information would therefore be most difficult because
the creation of the information was affected by an accumulation of
events-not one single event. Plaintiffs therefore call attention to the
difficulty they would face if they had to pinpoint when the adverse
information was known to every seller, when it became material as
to a particular sale, and when that seller utilized such information
with respect to the sale of his Warner stock. Plaintiffs estimate the
maximum potential recovery to be between $5 and $10 million, but
more likely to be $5 million. Defendants, on the other hand, view
any recovery at all to be unlikely because the individual sellers each
had valid independent personal reasons for selling Warner stock at
the time of the sales and they assert that the knowledge each had
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at the time of their sales was consistent with publicly available
information concerning the financial condition of Warner and Atari.
In regard to the stockholder derivative claim against the individual defendants for indemnification to Warner for the harm they
may have caused Warner in subjecting it to liability, plaintiffs point
out that the potential liability of Warner on the Federal Securities
and Exchange Act section 10(b) claim is $148 million. Plaintiffs assert
that if the indemnification claims were valid, the individual defendants
and Warner would be jointly liable for a potential $148 million
judgment, and as the individual defendants would surely not be able
to pay this sum, Warner would be left with a liability for a substantial
sum of money. Plaintiffs therefore urge that Warner has a valid
interest in the settlement of both actions-thus putting an end to
the threat of an extremely large liability. This interest, says plaintiff,
warrants the payment of $17.25 million by Warner in the Federal
action.
In summary, plaintiffs and defendants propose that the settlement of the Delaware claims is fair and reasonable, especially given
the probability of success and the maximum amount of any recovery
in this action.
V
[4] In the exercise of my business judgment, after considering
all the facts and circumstances, I approve the settlement of this
consolidated derivative action as being fair to all concerned. For
reasons already stated, I have not attempted to address the underlying
merits of the securities act violation claims in the Federal action.
Rather, I have considered the Federal settlement's relation to the
Delaware settlement only inasmuch as it relates to Warner's interest
in ending burdensome and protracted litigation that may end with
the imposition of massive liability upon Warner.
Without conducting a full trial on the merits, I note the great
difficulty of plaintiffs proving all of the elements in the insider trading
claims and the uncertainty of Warner successfully recovering full
indemnification from the individual defendants-assuming that liability could be established.
[5] It is, of course, clear that Warner is entitled to recover all
insider profits made by the individual defendants if the individual
defendants breached their fiduciary duties to Warner. Brophy o. Cities
Service Co., Del. Ch., 70 A.2d 5 (1949). In order for there to be a
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recovery, however, it must be shown that each sale by each individual

defendant was entered into and completed on the basis of, and because
of, adverse material non-public information. Polin v. Conductron Corp.,
552 F.2d 797, 811 (1977) (interpreting Brophy, supra). The difficulty
in proving these elements as to each individual defendant for each
insider sale makes the amount of any recovery most uncertain. The
fact that it appears likely that the individual defendants possessed
no information other than what was available to the investing public,
and the fact that the individual defendants claimed valid personal
reasons for selling their Warner stock, makes recovery very difficult.
It would therefore seem, on the present record, that there would

likely be no recovery on the insider trading claims.
[6,7] The potential liability of Warner in the Federal action
is important in this settlement only inasmuch as it relates to the
question of indemnification of Warner by the individual defendants.

In order to achieve full indemnification from the individual defendants, it would be necessary for a showing to be made that the

individual defendants breached their fiduciary duties to Warner. That
burden would probably require the plaintiffs to rebut the defense
that the individual defendants are protected by the business judgment
rule. If so, plaintiffs would have to show that the individual defendants
acted with gross negligence or in total disregard to their informed

business judgment, a very difficult burden. See Aronson v. Lewis, Del.
Supr., 473 A.2d 805 (1984); Smith v. Van Gorkom, Del. Supr., 488
A.2d 858 (1985). Full indemnification would also depend upon the
financial capability of the individual defendants to pay any liability
Warner incurs in the Federal action.
Given the uncertainty of success on either of the two claims
asserted in this Delaware action, a settlement of $2 million is fair
and reasonable. The objector's claim that the settlement is collusive
is completely unsubstantiated in the record.
VI
[8] The final issue before me is plaintiffs' application for Court
approval of attorney fees and expenses in the amounts of $400,000
and $5,000 respectively. The plaintiffs' attorney's fees of $400,000
are 20% of the benefits created. In assessing the reasonableness of
attorneys fees and expenses, I must consider: the benefits created
by the action; the contingent nature of the fees; the experience,
reputation, and ability of the lawyers, and the time and effort expended in litigation. Sugarland Industries, Inc. v. Thomas, Del. Supr.,
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420 A.2d 142, 149 (1980). After considering these factors I approve
plaintiffs' application for attorney fees and expenses which is unopposed by defendant or objector.
VII

In conclusion, I approve both the settlement and the application
for attorney fees and expenses.

TEXACO DEVELOPMENT CORP. v. DOW CHEMICAL CO.
No. 7493
Court of Chancery of the State of Delaware, New Castle
September 11, 1985
Plaintiff Texaco sought to limit as unduly burdensome defendant
Dow's discovery requests in their trade secret and proprietary information suit relating to Texaco's coal gasification process. The
court of chancery, per Vice-chancellor Berger, held that as the search
would be limited to only two of five file sites and the subject matter
is confined to three lists already agreed to by the parties, the scope
of discovery is focused and cannot be deemed a "fishing expedition."
Motion to compel is granted.
1.

Pretrial Procedure

C= 351

In a breach of license agreement suit, where defendant's licensee
requests are confined to three lists designating the areas in which
defendant claims that plaintiff's technical disclosures did not work,
the areas where defendant claims to have made confidential technical
disclosures to plaintiff and areas where plaintiff claims to have disclosed trade secrets to defendant and confined to two sites, the burden
on plaintiff is not so great as to constitute harassment and the requests
are therefore within the scope of permissible discovery.
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Josy W. Ingersoll, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for plaintiff.
Michael J. Hanrahan, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is the decision on what remains of the long standing
discovery disputes between plaintiff and counter-defendant Texaco
Development Corporation, counter-defendant Texaco, Inc. (collectively "Texaco") and defendant and counterclaimant Dow Chemical
Company ("Dow"). In its complaint, Texaco alleges that Dow
breached a license agreement entered into in December, 1976, whereby
Dow was provided certain trade secret and proprietary information
relating to Texaco's coal gasification process as well as a non-exclusive
license to use such information and a non-exclusive license to certain
of Texaco's patents (the "License Agreement"). Dow counterclaimed, alleging various breaches of the License Agreement and
charging Texaco with unfair competition and misappropriation of
Dow's proprietary information. Dow claims that the Texaco coal
gasification process was not commercially operable and that it eventually developed its own process, independent of the Texaco technology.
[1] The parties' discovery problems initially were presented to
the Court through Texaco's motion for a protective order pursuant
to Chancery Court Rule 26(c). Texaco sought an order which would
relieve it of the obligation to respond to Dow's second set of interrogatories and second request for production of documents on the
grounds that the Dow discovery was unduly burdensome and oppressive especially in light of the "negligible relevance" of much of
that discovery. The Dow discovery request at issue included 177
document requests and what amounted to close to 300 interrogatories
including subparts. After briefing, the parties agreed at oral argument
that there might be some room for negotiation. Texaco allowed that
some of the Dow discovery requests might be appropriate and Dow,
for its part, acknowledged that some of its requests might be overly
broad.
While the Court had this matter under consideration, the parties
attempted to resolve their differences on their own. By letter dated
July 19, 1985, counsel for Texaco advised the Court that the parties
had made significant progress in resolving their discovery disputes
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and that Texaco was withdrawing its motion for a protective order.
Earlier that month, Texaco had filed its objections to Dow's second
set of interrogatories and Texaco's objections to Dow's second request
for production of documents were filed before the end of July, 1985.
Dow responded by filing a motion to strike Texaco's objections to
the second set of discovery requests, compel discovery and award
sanctions. During the briefing on Dow's motion, the parties were
able to resolve their differences as to all but five documents requests.
This is the decision after oral argument on Dow's motion.
The first of the disputed requests seeks all documents that relate
or refer to the Texaco coal gasification process, technical information
or patent rights prior to December 31, 1980 (the end of the technology
disclosure period under the License Agreement). Texaco objected on
the grounds that literal compliance with such a request would require
Texaco to search almost all of its files, which date back some 30
years and are located in five offices or facilities around the country.
They contend that such an enormous burden is not warranted since
Texaco has already agreed to produce all documents reflecting the
transfer of technology to Dow during the technology exchange period,
information concerning the public dissemination of Texaco's coal
gasification technology and documents relating to information given
to three other licensees in those areas where Dow allegedly had
problems with the Texaco coal gasification process. By doing so,
Texaco contends that it has provided Dow with relevant information
on the issues of (a) what Texaco trade secrets were communicated
to Dow; (b) whether such information was, in fact, "secret;" and
(c) whether Texaco gave Dow sufficient information to design an
operating coal gasification plant.
Although Texaco's objection may have been meritorious when
made, the parties subsequently agreed that this and the remaining
four disputed requests will be limited both as to subject matter and
the locations from which responsive documents must be retrieved.
Only the files in Montebello and White Plains, New York need be
searched. In addition, the parties have prepared three lists designating
the areas in which Dow claims that Texaco's technical disclosures
did not work, the areas in which Dow claims to have made confidential technical disclosures to Texaco and the areas in which Texaco
claims to have disclosed trade secrets to Dow. The disputed requests,
including number 13, are now limited by the subject matters embraced within those three lists.
Texaco argues that this purported limitation on the scope of the
request accomplishes nothing in terms of reducing the burden of
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searching voluminous files. While this may be true, the limitation
does focus the scope of the discovery request on the allegations in
the complaint and counterclaim, thereby eliminating Texaco's contention that Dow is engaged in a "fishing expedition." Cf. Schreiber
v. Carney, Del. Ch., C.A. No. 6202, Hartnett, V.C. (January 26,
1983). Given the fact that Texaco is a substantial corporation and,
thus, there is no basis to believe that the burden of this discovery
request would be so great as to impair its ability to litigate these
claims, I am satisfied that the discovery should be granted in accordance with the liberal approach generally taken to discovery matters. See, Fish Engineering Corp. v. Hutchinson, Del. Supr., 162 A.2d
722 (1960).
The remaining four document requests relate to Texaco's dealings with other licensees of its coal gasification process. Specifically,
requests numbered 178 and 179 seek all correspondence between
Texaco and the Electric Power Research Institute ("EPRI") relating
to gasification and all outlines of EPRI-Texaco meetings. Requests
numbered 185 and 186 seek all correspondence of any nature between
Texaco and any licensees of its coal gasification process as well as
all operating manuals, design manuals, specifications, etc., for the
current coal gasification process and equipment used at ten specified
installations.
Texaco objected to these requests as being unduly broad, burdensome and unfocused. Again, the requests, as framed, are very
broad and literal compliance would require significant time and
expense on Texaco's part and undoubtedly would yield numerous
documents which are neither relevant nor reasonably calculated to
lead to the discovery of admissible evidence. However, these requests
are now limited to the subjects included on the three lists and the
documents located in the two Texaco facilities previously discussed.
In addition, Dow is willing to limit the EPRI requests to technical
disclosures only and to limit requests numbered 185 and 186 to
correspondence and design and operating manuals.
Texaco maintains that these limitations are not enough. In its
view, the "licensee discovery" should be confined to documents
generated before 1981 which relate to: (1) three contemporaneous
Texaco licensees' experiences concerning Dow's list of alleged problem areas, and (2) Dow technology which was received by Texaco
and provided to other Texaco licensees.
I find that Dow's licensee requests, as presently limited by Dow,
are proper subjects of discovery. They bear on the issues of Texaco's
alleged misappropriation of Dow technology, Texaco's alleged failure
to provide Dow with the necessary information to design an operable
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coal gasification plant and Texaco's claim that its technology includes
trade secrets. As with request number 13, I find that the burden
on Texaco will not be so great as to constitute harassment and that
the requests are sufficiently tailored to the allegations in the pleadings
to fall within the scope of permissible discovery. Accordingly, Dow's
motion to compel is granted.
Dow's remaining motions, however, are not well founded under
the facts of this case. Its motion to strike, as untimely, Texaco's
responses and objections virtually ignores the relevant intervening
events. Texaco filed a motion for a protective order which was briefed
and argued. Thereafter, as a result of negotiations, both sides made
concessions and Texaco responded to the vast majority of the discovery requests as modified. This is not a case where a motion for
a protective order was filed for purposes of delay and then withdrawn
after the moving party accomplished its purpose. Texaco's responses
and objections were filed promptly after the bulk of the discovery
disputes were resolved.
For much the same reason, I find that an award of sanctions
to either side would be inappropriate. At the outset, there was some
justification for both parties' positions. Although Dow's motion to
compel is being granted, the discovery now being ordered is limited
in accordance with concessions made by Dow after it filed the motion
to compel. In short, it appears that both sides chose the more
expensive route of litigating rather than mediating their discovery
differences. There being a reasonable basis for their respective views,
they must each bear the cost and expenses incurred as a result of
their litigation strategies.
IT IS SO ORDERED.

TOMCZAK v. MORTON THIOKOL, INC.
No. 7861
Court of Chancery of the State of Delaware, Kent
September 26, 1985
Plaintiffs filed a motion for leave to file an amended complaint
pursuant to Chancery Court Rule 15(a). The plaintiffs originally
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filed the complaint on November 26, 1984, challenging the sale by
defendant, Morton Thiokol, Inc., of one of its operating divisions
to the other defendant, Dow Chemical. The sale was consummated
on January 4, 1985. February 13, 1985, defendants filed a motion
to dismiss for failure to make a pre-suit demand as required by
Chancery Court Rule 23.1. April 9, 1985, defendants filed their
opening brief in support of their motion. Plaintiffs filed motion to
amend their complaint.
The court of chancery, per Vice-Chancellor Hartnett, held that
because plaintiffs did not unduly delay in bringing the motion and
the defendants will not be prejudiced the motion is granted.
1.

Pleading C

229

Leave to amend will be granted fully unless there is evidence
of undue prejudice or undue delay. DEL. OH. CT. R. 15(a).
2.

Pleading

0-

250

Leave to amend a pleading may be denied when the amendment
is legally insufficient.
3.

Pleading

C---

229

Undue prejudice of the type which would preclude granting of
leave to amend under Delaware Chancery Court Rule 15(a) does
not include the additional expenditure of time and resources necessary
to answer the amended complaint.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiffs.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Morton Thiokol, Inc.
Charles S. Crompton, Jr., Esquire, and Donald J. Wolfe, Jr., Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for
defendant Dow Chemical.
HARTNETT,

Vice-Chancellor

The plaintiffs filed a Motion For Leave to File an Amended
Complaint pursuant to Chancery Court Rule 15(a). I find, from all
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the facts and circumstances, that the plaintiffs did not unduly delay
in bringing the motion and the defendants will not suffer any undue
prejudice if the motion is granted. The motion must therefore be
granted.

The plaintiffs originally filed their Complaint on November 26,
1984, challenging the sale by Morton Thiokol, Inc. of one of its
operating divisions, Texize, to The Dow Chemical Company. Plaintiffs obtained expedited discovery shortly thereafter and deposed five
members of Morton Thiokol's Board of Directors, one Dow executive,
and the two investment bankers who represented Morton Thiokol
and Dow, respectively, in the transaction. The sale was consummated
on January 4, 1985. The plaintiffs then moved for a preliminary
injunction requiring Dow to hold separately the acquired division,
which I denied in my Opinion dated February 13, 1985. Two days
later, on February 15, 1985, the defendants filed a Motion To Dismiss
for failure to make a pre-suit demand as required by Chancery Court
Rule 23.1. On April 9, 1985, the defendants filed their opening brief
in support of their Motion To Dismiss and on May 3, 1985, submitted
their Answer to the Complaint. The plaintiffs filed this Motion To
Amend their Complaint, along with their brief in opposition to the
defendants' Motion To Dismiss, on June 4, 1985.
II
[1,2]
Pursuant to Chancery Court Rule 15(a), the Court may,
in its discretion, permit an amendment to the pleadings, even after
the pleadings have closed. Generally, leave to amend will be granted
freely unless there is evidence of undue prejudice or undue delay.
Foman v. Davis, 371 U.S. 178 (1962). Leave to Amend may, however,
be denied when the amendment is legally insufficient. Denckla v.
Independence Foundation, Del. Supr., 193 A.2d 538 (1963). The defendants assert all three of these grounds-undue delay, undue prejudice,
and legal insufficiency-in their objection to the plaintiffs' Motion
To Amend.
The defendants first argue that the plaintiffs are guilty of undue
delay in bringing this motion because the new evidence relied upon
by the plaintiffs was discovered during expedited discovery and it
was obtained six months prior to the filing of this motion. Defendants
therefore point out that plaintiffs, if they had not delayed, could
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have amended their complaint as of right before the defendants filed
their Motion to Dismiss or Answer.
The plaintiffs, on the other hand, argue that they had little time
to fully analyze the voluminous documentation and deposition transcripts obtained during the expedited discovery. They point out that
they were in the midst of preparing for the hearing on the preliminary
injunction motion. The plaintiffs further urge that they believed that
the allegations in their Complaint sufficiently plead futility of demand
until the Court rendered its Opinion on the preliminary injunction
motion. In my Opinion, I stated that it was "reasonably likely that
this suit would have to be dismissed for failure to make [a pre-suit]
demand." slip op. at 12. The plaintiffs received notice of the defendants' Motion to Dismiss two days later but defendants did not file
their brief in support of their motion until seven weeks later. Plaintiffs,
in turn, did not file their motion to amend until seven and one-half
weeks after they received the defendants' Opening Brief and fifteen
weeks after the defendants' motion to dismiss was filed.
I find that although plaintiffs should have moved more promptly,
they did not delay bringing this Motion to Amend to such an extent
that they are now precluded from bringing it.
[3] The defendants further contend that they will be prejudiced
if this motion is granted. They argue they have spent considerable
time and resources in challenging the Complaint and, presumably,
would have to spend more time and resources to answer the amended
complaint. I find no merit in this argument. This is not the type
of prejudice contemplated by Rule 15(a) when, as here, this is the
first amendment to the Complaint. I also find no merit in the
defendants' argument that they are prejudiced because they will have
no opportunity to rebut the facts in the Amended Complaint due
to the pending Rule 23.1 Motion to Dismiss. They will have an
opportunity to be heard on their Motion to Dismiss.
In the absence of any undue prejudice to the defendants or
undue delay or bad motive on the plaintiffs' part, the plaintiffs'
Motion to Amend the Complaint will be granted. IT IS SO ORDERED. I have not considered defendants' claim that the amended
pleadings are legally insufficient because there has been some confusion as to the manner in which the motions would be considered
and the parties may not have had an opportunity to fully address
this issue. The issue of the sufficiency of the amended pleadings
shall therefore be determined in connection with defendants' pending
Motion to Dismiss.

1986]

1029

UNREPORTED CASES

TOPPS CHEWING GUM, INC. v. FLEER CORP.
No. 6781
Court of Chancery of the State of Delaware, New Castle
November 20, 1985
This is a discovery controversy which arises from a dispute as
to the proper method for determining the amount of restitution to
which the plaintiff is entitled.
Plaintiff Topps objected to the defendant Fleer's discovery requests on the grounds that the information is irrelevant and not
reasonably calculated to lead to the discovery of admissible evidence.
Topps argued that under the theory of restitution for unjust enrichment, upon which it sought relief, it was entitled to all the profits
that Fleer earned from its infringement of Topps' exclusive license
for baseball trading cards, and that the amount of Topps' loss of
profits, if any, has no bearing on the possible amount of recovery.
Fleer argued that Topps was entitled only to the profits Topps lost
as a result of Fleer's sales and that the information requested by it
would help determine the amount of profit lost by Topps after Fleer's
entry into the market.
The court of chancery, per Vice-Chancellor Hartnett, denied
defendant Fleer's motion to compel discovery. The court held that
evidence of Topps' prices, sales costs, and profits for its baseball
trading card business is not relevant to the remedy which Topps
sought and would be inadmissible at trial.
1.

Pretrial Procedure 0= 32

All relevant, nonprivileged information, and material are within
the scope of discovery so long as the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.
DEL. CH. CT. R. 26(b)(1).

2.

Pretrial Procedure

0= 32

If the information sought is irrelevant and can have no possible
bearing on the issues or action, the discovery should not be allowed.
3.

Implied and Constructive Contracts

0= 3, 4

A claim for restitution is based on the theory of unjust enrichment-that is, it would be contrary to equity and good conscience
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to allow an infringer to profit from its improper use of another's
exclusive license.
4.

Implied and Constructive Contracts

C

3, 4

A plaintiff is entitled to restitution although the defendant may
have received the benefit of its infringement quite honestly in the
first instance, and even though plaintiff suffered no demonstrable
losses.
5.

Implied and Constructive Contracts

0-

3, 4

Under a claim of restitution for unjust enrichment, the award,
if any, must be limited to the net profit which defendant actually
received as a result of the infringement.
6.

Trade Regulation

C

673, 681

An award equal to the net profits earned by the infringer as a
result of the infringement does not involve a determination of the
amount of profits lost by the rightful holder of the license. The sole
measure of recovery under this theory is the advantage, or the net
profits, gained by the infringer.
7.

Account

C

20(1)

It is the function of the master to conduct an accounting.
8.

Implied and Constructive Contracts

C

4

Under restitution theory of recovery, it is not necessary for
plaintiff to show a loss to itself to recover, but only to show an
economic benefit to defendant.
Edward B. Maxwell II, Esquire, of Young, Conaway, Stargatt &
Taylor, Wilmington, Delaware; and Of Counsel: James D. Crawford,
Esquire, and Arlene Fickler, Esquire, of Schnader, Harrison, Segal
& Lewis, Philadelphia, Pennsylvania, for plaintiff.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Of Counsel: Matthew M. Strickler, Esquire,
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and George E. Moore, Esquire, of Ballard, Spahr, Andrews &
Ingersoll, Philadelphia, Pennsylvania, for defendant.
HARTNETT,

Vice-Chancellor

This is a discovery controversy that arises because there is a
dispute as to the proper method for determining the amount of
restitution to which Topps Chewing Gum, Inc., the plaintiff, is
entitled as the result of the Fleer Corp., the defendant, improperly
making use of Topps exclusive license rights to baseball trading
cards. As set forth in my September 1, 1985 Opinion in this case
Fleer made use of Topps' exclusive rights because of a U.S. District
Court decision which was subsequently overruled on appeal. As a
result of that use during the pendency of the appeal, Topps brought
this suit seeking restitution for unjust enrichment in an amount equal
to the profits Fleer earned from its use of plaintiff's exclusive license.
Fleer, as the defendant, argues that Topps' recovery, if any, is
limited to the profits it lost as a result of the infringement and it
sought to discover information as to Topps' prices, sales costs and
profits for its baseball trading card business during the period 1976
and 1982.
The answer to the discovery issue is necessarily predicated on
a determination of what Topps, as the plaintiff, seeks. I find that
Topps' remedy will necessarily be limited to the amount of net profit,
if any, which Fleer received as the result of its use of Topps' exclusive
license. This being so, defendant-Fleer is not entitled to discover
plaintiff-Topps' prices, sales costs or profits. Fleer's motion to compel
discovery therefore must be denied.

I
Plaintiff-Topps objected to the Fleer's discovery requests on the
grounds that the information is irrelevant and not reasonably calculated to lead to the discovery of admissible evidence. Topps, as

the plaintiff, argues that under the theory of restitution for unjust
enrichment, upon which it seeks relief, it is entitled to all the profits
that Fleer earned from its infringement of Topps' exclusive license
and that the amount of Topps' loss of profits, if any, has no bearing
on the possible amount of recovery. Defendant-Fleer, on the other
hand, argues that Topps is entitled only to the profits Topps lost
as a result of Fleer's sales and that the information requested by it

1032

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. I11

will help determine the amount of profit lost by Topps after Fleer's
entry into the market.
Topps had, for many years, been the lawful owner of an exclusive
license with the Major League Baseball Players Association to publish
and sell the likenesses of baseball players alone or with confectionary
products. In 1975 defendant brought an antitrust action against Topps
and the Players Association alleging that they had a monopoly on
the market for baseball trading cards. In 1980 an injunction was
issued by the United States District Court for the Eastern District
of Pennsylvania forcing Topps to surrender a portion of its exclusive
license. In response to the District Court order, the Players Association awarded license to Fleer and the Donruss Division of General
Mills. While Topps' appeal was pending, Fleer sold baseball cards
in a form that would have infringed on Topps' license had the
District Court Order not been issued. In 1981, the United States
Court of Appeals for the Third Circuit reversed the District Court
and the Players Association promptly rescinded the licenses to Fleer
and to Donruss. Topps then brought this action against Fleer seeking
the profits Fleer made from the infringement while Topps' appeal
was pending.
The parties began discovery and on June 11, 1984 Fleer served
its first set of interrogatories and document requests. Topps responded
by refusing to answer the interrogatories and produce the documents
relating to its sales costs, prices or profits. Topps stated that the
information requested by Fleer was neither relevant to Topps' claims
in this action nor reasonably calculated to lead to the discovery of
admissible evidence. Fleer brought this motion to compel responsive
answers and production of the documents it requested.
II
[1,21 Chancery Court Rule 26(b)(1) provides that all relevant,
nonprivileged information and material are within the scope of discovery so long as "the information sought appears reasonably calculated to lead to the discovery of admissible evidence." If the
information sought, however, is irrelevant and can have no possible
bearing on the issues or the action, the discovery should not be
allowed. E.L duPont de Nemours v. Deering Miliken Research Corp., 72
F.R.D. 440, 443 (D.Del. 1976); La Chemise La Coste v. Alligator
Company, Inc., 60 F.R.D. 164, 170-71 (D.Del. 1973). Here, the
information sought by Fleer is irrelevant and will not lead to admissible evidence if Topps' theory of recovery is correct. As will be
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seen, Topps' theory has a sound basis in equity and must be followed
in this case.
[3] Although neither party cited any authorities which are
squarely on point, it is clear that Topps has a cause of action for
restitution of the amount of net profit which Fleer received because
of its unlawful use of the plaintiff's exclusive license. See Restatement
of Restitution § 136 (1937); DOBBS, Handbook on the Law ofRemedies § 4.1
(1973). A claim for restitution is based on the theory of unjust
enrichment-that is, it would be contrary to equity and good conscience to allow an infringer to profit from its improper use of another's
exclusive license. See Sammons v. Colonial Press, 1st Cir., 126 F.2d 341
(1942); Branca v. Branca, Del. Supr., 443 A.2d 929 (1982).
[4,5] A plaintiff is entitled to restitution although the defendant
may have received the benefit of its infringement quite honestly in
the first instance, and even though plaintiff suffered no demonstratable losses. See Mass Transit Administration v. Granite Construction, Md.
App., 471 A.2d 1121 (1973). Otherwise a defendant would be allowed
to inequitably retain a windfall. Restatement of Restitution §136, Comment (a) (1937). Because under a claim of restitution for unjust
enrichment a plaintiff is entitled only to recover the amount of the
windfall, the award, if any, must be limited to the net profit which
defendant actually received as a result of the infringement. See
Tilghman v. Proctor, 125 U.S. 136 (1888).
[6] An award equal to the net profits earned by the infringer
as a result of the infringement does not involve a determination of
the amount of profits lost by the rightful holder of the license. The
sole measure of recovery under this theory is the advantage, or the
net profits, gained by the infringer. In the present cases Topps,
while it perhaps could have brought an action at law for damages
for a loss of profit caused by the infringement, instead seeks in this
equitable action only restitution in an amount equal to the net profits
defendant-Fleer made from the sales which took place while the
original suit was on appeal. The ultimate remedy in this case,
therefore, for Fleer's undisputed infringement of Topps' exclusive
license cannot be based on the amount of Topps' losses, if any, but
rather must be based on the amount of Fleer's net gains, if any.
Evidence of Topps' prices, sales costs and profits for its baseball
trading card business is, therefore, not relevant to the remedy which
Topps seeks and would be inadmissible at trial. Defendant-Fleer's
motion to compel this discovery from Topps is, therefore, denied.
IT IS SO ORDERED.
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IV
[71 It might be appropriate to note that a determination of the
amount of Fleer's net profits which arose from its infringement of
Topps' exclusive license will necessarily require an accounting. This
Court will not conduct the accounting, however. That is the function
of a Master. McLeod v. Willard, Ala. Supr., 60 So.2d 692 (1952);
Robichund v. Smith, Tenn. Supr., 232 S.W.2d 576, 586 (1950).
[8] It may appear that this decision is somewhat inconsistent
with my prior Opinion dated September 1, 1983, in which I denied
plaintiff's motion for summary judgment on the issue of liability
because I found that there was a question of fact as to whether
Topps had suffered any loss and as to whether Fleer had received
any economic benefit from the infringement. That decision was based
on the authorities cited by the parties and it was not as clear then
as it is now that Topps has elected the remedy of restitution and
under that theory of recovery it is not necessary for Topps to show
a loss to itself to recover, but only to show an economic benefit to
Fleer. There is still, of course, a factual issue as to whether Fleer
received any economic benefit.
Needless to say, by only seeking a remedy based on a theory
of restitution for the amount of benefits received by Fleer and by
refusing to accede to Fleer's discovery requests, Topps is now precluded from asserting that it's recovery should be based on any loss
it suffered.

USACAFES v. OFFICE
No. 8186
Court of Chancery of the State of Delaware, New Castle
October 28, 1985
Plaintiff corporation, following an unsuccessful takeover of
defendant, moved to preliminarily enjoin defendant from implementing certain bylaw amendments recently adopted by defendant's
directors. The bylaw amendments were alleged to be entrenchment
devices motivated by the directors' desire to retain their offices. The
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amendments included provisions requiring a supermajority vote of
seventy-five percent of the stockholders to increase the number of
directors or amend the supermajority bylaw and the amendment
bylaw, and a new procedure to determine the sufficiency and validity
of consents.
The court of chancery, per Vice-Chancellor Berger, denied the
preliminary injunction without reaching the merits of the attack on
the validity of the bylaw amendments, finding that there was no
irreparable harm to the plaintiff.
1.

Injunction

C-- 151

In order to prevail on its motion for a preliminary injunction,
a plaintiff must establish a likelihood of success on 284 P 2 the
merits, the threat of irreparable harm, and must satisfy the court
that the balance of hardships tips in its favor.
2.

Injunction

0

Corporations

69, 73, 137(2)
0

195

Preliminary injunction denied where proposed bylaw amendments increasing the stockholders' vote requirement from fifty percent
to seventy-five percent cause no "inherent" irreparable harm to
corporation attempting takeover by requesting that target corporation's stockholders enlarge the board of directors and fill the additional
positions with its candidates.
John H. Small, Esquire, and Michael J. Hanrahan, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for plaintiff.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This action, filed by USACafes on October 10, 1985, seeks
declaratory and injunctive relief against various alleged entrenchment
devices recently adopted by the directors of defendant, Ponderosa,
Inc. ("Ponderosa"). Although the complaint alleges that corporate
actions taken more than a year ago were improperly motivated by
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the director defendants' desire to retain their offices, for purposes
of the present motion for a preliminary injunction, only certain bylaw
amendments adopted on October 5, 1985 are at issue. Specifically,
USACafes asks this Court to preliminarily enjoin the implementation
of the following bylaws: (1) the provision in Article III, §1 requiring
a 75% stockholder vote to increase the number of directors (the
"Supermajority Bylaw"); (2) the provision in Article VI requiring
a 75% stockholder vote to amend either the Supermajority Bylaw
or Article VI (the "Amendment Bylaw"); and (3) the provisions in
Article II, 7 setting forth a procedure by which the sufficiency and
validity of consents will be determined and providing that the stockholder action expressed by consent will become effective upon completion of that procedure (the "Consent Bylaw").
The background facts may be summarized as follows. USACafes
is a Nevada corporation whose business includes the sale: and maintenance of license agreements for the operation of family-priced
steakhouses under the Bonanza tradename. Ponderosa is a Delaware
corporation whose business includes both the ownership and operation
of family-priced steakhouses and the sale and maintenance of license
agreements for the operation of such steakhouses under the Ponderosa
tradename.
Six of the seven directors of Ponderosa, all of whom have been
named as defendants, are outside directors who are not employed
by Ponderosa. Pursuant to certain certificate amendments approved
in 1975, Ponderosa has a staggered board whose directors may be
removed only for cause by a majority vote of the stockholders. The
staggered board provision may not be amended or repealed without
the approval of the incumbent directors or 75% of the stockholders.
However, the size of the board is not fixed in the certificate and
the certificate amendments enacted in 1975 did not address the
necessary vote for an increase in the number of directors. The
Ponderosa bylaws, until this month, allowed such an increase by
majority vote.
The events leading to the present controversy began on September 18, 1985 when Samuel Wyly ("Wyly"), the Chairman of
the Board of USACafes, called Gerald S. Office, Jr., ("Office"),
the Chairman of the Board and Chief Executive Officer of Ponderosa,
suggesting a possible business combination between the two companies. Wyly indicated that he wanted to acquire control of Ponderosa
and that Ponderosa's stockholders would receive cash for their shares.
No price was discussed. Office advised Wyly that it was the policy
of the Ponderosa board to remain independent and that he had been
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instructed not to enter into any negotiations or discussions with
respect to such a business combination. However, Office told Wyly
that if Wyly had a specific offer, he should make it in writing.
The Wyly overture was discussed at Ponderosa's next regularly
scheduled board meeting the following day and the Ponderosa board
agreed that management should consult with the company's legal
and financial advisors on this matter. By the end of the day, Office
concluded that Ponderosa was facing a hostile takeover attempt based
upon preliminary discussions with the company's advisors as to
Wyly's intentions and past history in similar situations. Office testified
that, in the course of several phone conversations during the next
six days, Wyly advised him that: (1) if a friendly deal could not be
arranged, USACafes would commence a consent solicitation; (2)
USACafes would pay $16 per share in a friendly deal and $15 per
share in a hostile one; and (3) USACafes intended to sell off Ponderosa's company owned restaurants (constituting approximately 2/3
of the total number of restaurants owned or licensed by Ponderosa).
By letter dated September 25, 1985 USACafes formally proposed
a merger at $16 per share in cash. The letter states that the proposal
is subject to the completion of a due diligence review and to USACafes' ability to obtain satisfactory financing commitments (which
USACafes believes are obtainable). Copies of the September 25 letter
were distributed to the Ponderosa board members and a board
meeting was called for October 5 to consider the proposal. That
meeting lasted more than seven hours and was attended by all of
Ponderosa's directors. In considering the USACafes proposal, the
board discussed: (1) the fact that Ponderosa's franchisees, concerned
that USACafes might not honor its obligations to them, asked Ponderosa to oppose any takeover attempt; (2) Wyly's past history,
including the fact that three of the nine companies he claims to have
been affiliated with over the past ten years were involved in bankruptcy or reorganization proceedings either during or shortly after
Wyly's affiliation with them; (3) the fact that from 1967 to 1983
Ponderosa earned over $90 million while Bonanza had cumulative
losses of over $13 million; (4) the substantial likelihood that the
proposed business combination would violate the federal antitrust
laws; and (5) the fact that the "due diligence" condition to the
merger proposal would allow a direct competitor to review Ponderosa's confidential and proprietary information with no guarantee
that a deal ultimately would be consummated.
The board also considered the adequacy of the price offered
although Goldman Sachs & Co. ("Goldman Sachs"), Ponderosa's
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investment banker, had not been asked to opine and did not express
a view either as to the adequacy of the $16 per share offer or the
fair value of Ponderosa's stock. Instead, Goldman Sachs prepared
a report designed to assist the board in evaluating the USACafes
proposal through charts and exhibits which, among other things,
contain financial and stock price comparisons between Ponderosa
and selected companies, comparisons of recent acquisitions of similar
companies, an evaluation of the effects of a leveraged buy out at
$18 per share and an analysis of the sale of Ponderosa's assets.
Ponderosa's management expressed its belief that the offer was financially inadequate and the board resolved that the USACafes
proposal should be rejected as "inadequate, excessively vague and
conditional, and not in the best interests of the Company and its
stockholders."
All of the directors except Office were given copies of the
proposed bylaw amendments for the first time at the October 5 board
meeting. They discussed the amendments with counsel in light of
Wyly's stated intent to increase from 7 to 16 the number of directors
on the Ponderosa board through a consent solicitation. By this procedure, Wyly would be able to circumvent the staggered board
provision of Ponderosa's certificate and gain control of the board.
The board concluded that adoption of the supermajority and amendment bylaws would effectuate the intent of the stockholders as expressed by their earlier approval of the classified board certificate
amendment and would prevent USACafes from circumventing the
purpose of the classified board provision through its consent solicitation. The consent bylaw amendment was adopted in order to protect
Ponderosa's stockholders from fraudulent or ineffective attempts to
take action by consent through a ministerial review procedure designed to conform to Delaware law.
[1,2] In order to prevail on its motion for a preliminary injunction, USACafes must establish a likelihood of success on the
merits, the threat of irreparable harm and must satisfy the court
that the balance of hardships tips in its favor. Gimbel v. Signal Companies, Inc., Del. Ch., 316 A.2d 599 (1974), aff'd., Del. Supr., 316
A.2d 619 (1974). Turning first to the issue of irreparable harm,
USACafes argues that the bylaw amendments at issue will have an
immediate and chilling effect on its consent solicitation. In support
of this position, USACafes relies upon the affidavit of Dennis Mensch
("Mensch"), Executive Vice president of the Carter Organization,
which is acting as its consent solicitor. Mensch opines that, if faced
with the 75% vote requirement, many stockholders will refrain from
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submitting consents on the belief that it is a futile effort to attempt
to satisfy such a high vote requirement. In addition, in his view,
the stockholders will be confused by the conflicting positions of
USACafes and Ponderosa as to the legality of the Supermajority
Bylaw and that this confusion may impair USACafes credibility with
the stockholders. Relying principally upon the recent decisions in
Plaza Securities Company v. O'Kelley, Del. Ch., Civil Action No. 7932,
Brown, C. (March 5, 1985), aff'd. sub. nom., Datapoint Corp. v. Plaza
Securities Co., Del. Supr., 496 A.2d 1031 (1985) and Mesa Petroleum
Co., et al. v. Unocal Corporation, et al., Del. Oh., Civil Action No.
7997, Berger, V. C. (April 18, 1985), USACafes argues that irreparable injury has been found to be inherent where similar restrictions
were placed upon the ability of a majority stockholder to act by
written consent.
Ponderosa's expert reaches the opposite conclusion. Kenneth
Altman ("Altman"), Senior Vice President of Hill & Knowlton,
Inc., Ponderosa's solicitor of consent revocations, submitted an affidavit stating his belief that the bylaw amendments will not deter
Ponderosa's stockholders from submitting consents if they are otherwise inclined to do so. Based upon his experience, Altman opines
that the stockholders' decision will be based upon their assessment
of the merits of USACafes' proposals and that the high vote requirement, if anything, will generate an even greater stockholder
response because of the realization that each consent is that much
more important to the eventual success of USACafes' plan. Altman
also discounts the impact of any purported "confusion" resulting
from the parties' conflicting positions as to the validity of the bylaw
amendments. He notes that Ponderosa's stockholders are predominantly institutional investors who are extremely sophisticated. Even
as to the non-institutional stockholders, Altman says that it is not
uncommon for contested proxy or consent solicitations to involve
competing claims as to the legality of defensive actions taken by
management. Ponderosa attempts to distinguish the cases relied upon
by USACafes and asks the Court to conclude, as did Chancellor
Allen in Newell Co. v. Win. E. Wright Co., Del. Ch., Civil Action
No. 8161, Allen, C. (October 15, 1985), that USACafes has not
satisfied its burden of establishing irreparable harm.
[1] The conflicting views of the solicitation firm experts, whose
reputations and qualifications have not been questioned by the parties, are, in themselves, evidence of the speculative nature of any
threatened harm to USACafes. It is hard to accept that the existence
of a high vote requirement will inure to USACafes' benefit, as
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suggested by Altman. However, Mensch's conclusion is not, on its

face, deserving of any greater weight. Thus, I find that the expert
evidence provides insufficient basis to determine whether the bylaw

amendments will adversely affect USACafes' consent solicitation. See,
Newell Co. v. Wn. E. Wright Co., supra, slip op. at 31.
The facts here do not support a finding of what might be termed
"inherent" irreparable harm either. In Plaza Securities this Court
found that irreparable injury exists where interference with a clear
legal right necessarily will occur absent injunctive relief and it appears
that money damages will not be adequate. The bylaw at issue in
Plaza Securities purported to delay the effectiveness of action taken
by consent for at least 45 days after the consents had been obtained
notwithstanding the language of 8 Del. C. 228 which was interpreted
by this Court as providing a mechanism for immediate stockholder
action. In light of the fact that the company there was in the process
of being sold or liquidated, the Court found that the built in delay
of the consent bylaw undoubtedly would impede plaintiff in its efforts
to solicit consents and make appropriate use of them.
The decision in Mesa was premised upon the same type of
pragmatic considerations. There, plaintiff was seeking sufficient consents to adjourn the scheduled annual meeting in order to gain the
necessary time to present certain business proposals to the stockholders at the reconvened meeting. Defendant interpreted one of its
bylaws as precluding plaintiff from presenting those business proposals
to the stockholders even if it were successful in postponing the
meeting. Since the only purpose in postponing the meeting would
have been to present the business proposals, this Court found that
defendant's bylaw interpretation undoubtedly would have an adverse
impact on the consent solicitation. At least some stockholders would
have concluded that the exercise of their consent would be a waste
of time.
The same type of inevitable adverse impact on a consent solicitation does not appear from this record. The fact that a 75% vote
requirement may be more difficult to obtain than a simple majority
does not lead to the conclusion that providing one's consent is an
exercise in futility. As USACafes' own expert noted, stockholders
ordinarily decide how to vote based upon their assessment of the
merits of the matter. USACafes' consent solicitation asks the stockholders to enlarge the board of directors and fill the additional 9
positions with USACafes' candidates. If the Ponderosa stockholders
approve of those proposals, one would expect that they will express
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their approval by giving their consents to USACafes. The bylaw
amendments do not directly or necessarily impact on that decision.
Finally, USACafes points out that the absence of a preliminary
ruling on the merits will engender confusion among the stockholders
and thereby deprive it of a fair opportunity to undertake the consent
solicitation. However, unlike American Pacific Corp. v. Super Food Services, Inc., Del. Ch., Civil Action No. 7020, Longobardi, V.C. (December 6, 1982), relied upon by USACafes, the results of the consent
solicitation will not raise insurmountable questions as to which of
numerous interrelated proposals were approved. If USACafes obtains
consents from more than 75% of the stockholders, presumably it
will be able to take control of the Ponderosa board and proceed
accordingly. On the other hand, if consents are obtained from more
than 50% but less than 75% of the stockholders, it will be able to
get a prompt determination from the Court on the validity of the
contested bylaw amendments.
Based upon the foregoing, I conclude that USACafes' application
for a preliminary injunction must be denied without reaching the
merits of its attack upon the validity of the bylaw amendments. IT
IS SO ORDERED.

