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IN RE BEATRICE COMPANIES LITIGATION
No. 8248
Court of Chancery of the State of Delaware, New Castle
April 16, 1986
In the summer of 1985, it became apparent to the board of
directors of Beatrice Companies, Inc., that the company was likely
to become the object of a takeover attempt. On October 16, 1985
defendant Kohlberg, Kravis, Roberts & Co. (KKR) submitted to
the board of Beatrice its first offer to acquire the company. Finally
on November 13 and 14, 1985, after various modifications to KKR's
initial proposal, the Beatrice board accepted KKR's terms and agreed
to a merger agreement. The agreement included, inter alia, the prohibition of the solicitation of alternative offers, lock-up options, and
cancellation provisions. Subsequent to negotiations between the two
companies, modifications were made to the merger agreement, including rescission of the no-shopping provision and reduction of the
termination payment. These modifications provide the basis for the
stipulation of settlement presently before the court. The court's opinion addresses the fairness and adequacy of the settlement and the
related request of plaintiffs' law firms for an award of attorneys'
fees for services provided. This consolidated action is brought both
as a class action on behalf of stockholders of Beatrice and as a
derivative action on behalf of Beatrice itself.
The court of chancery, per Chancellor Allen, held that: (1) the
terms of the proposed settlement substantially benefit both Beatrice
and the class on whose behalf these actions are prosecuted; (2) these
benefits constitute fair and reasonable compensation for the dismissal
of the claims asserted; (3) it is proper to award attorneys' fees from
the benefit created by a class or derivative action; and (4) the award
of fees in the amount of $3,200,000 is fair and reasonable in light
of the work involved, the contingent nature of the undertaking, and
the other appropriate factors. Based on the foregoing conclusions,
the court approved the form of final order consented to by all parties
to this action.
1.

Compromise and Settlement

C

4

Where the terms of the proposed settlement include the rescission
of a no-shopping provision, reduction of the termination payment
(199)
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to defendant company, and most important, significant financial
improvements, both the corporation and the class on whose behalf
these actions are prosecuted will receive real and substantial benefits
therefrom.
2.

Corporations

0

180

In important public matters, the law subjects the rights of the
minority shareholders to the will of an informed majority vote.
3.

Corporations

4,== 182.4(4), 584

If dissenting shareholders are dissatisfied with a merger, the law
provides an appraisal remedy for them in the appropriate circumstances.
4.

Costs

-- 172

Corporations

C--

214

Courts have frequently acknowledged the appropriateness in
derivative or class litigation of spreading the costs of litigation fairly
among those who benefit from it by awarding to successful attorneys
a fee to be paid from the fund created by the litigation.
5.

Costs

0= 172

Corporations

C

214

Benefits to be realized by the members of the class from the
settlement will not be reduced in any respect by the award of an
attorney's fee since such an award will be paid by the corporation,
and thus by the owner or owners of the corporation following the
merger.
6.

Corporations

C-

214

Plaintiffs' counsel in a derivative case is entitled to attorney's
fees and costs where the suit was meritorious when filed, action
producing benefit to the corporation was taken by defendants before
judicial resolution was achieved, and the resulting corporate benefit
was causally related to the suit.

1987]
7.

UNREPORTED CASES

Costs 0

172

Corporations

C

214

A claim is "meritorious" within the rule authorizing an award
of counsel fees in a derivative action if the claim is capable of
withstanding a motion to dismiss if, at the same time, plaintiff
possesses knowledge which holds out some reasonable likelihood of
ultimate success.
8.

Corporations

C

214

Where stockholder's derivative action has been rendered moot
by subsequent action of defendant, the law presumes a causal connection between plaintiffs' efforts and the benefits.
9.

Corporations

0

214

Where plaintiffs' counsel and the subject litigation played a
significant part in achieving the benefits contemplated by the settlement, the benefit is causally related to the lawsuit.
10.

Appeal and Error

C

984(5)

Attorney and Client
Corporations

0-

0= 130

214

Allowance of fees in a stockholders' derivative action is a discretionary act on the part of the chancellor.

11.

Attorney and Client

C

140

The determination of reasonableness of fees is the end result of
a process that requires the court to consider and weigh a host of
subsidiary factors, which include the time and labor required; the
likelihood that this particular employment will preclude other employment by the lawyer; the fee customarily charged; the amount
involved and results obtained; the time limits imposed; the nature
and length of the professional relationship; the experience, reputation
and ability of the lawyer; and whether the fee is fixed or contingent.
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141

Where settlement has value of more than $200 million to the
benefit of the class, the award of fees in the amount of $3,200,000
is fair and reasonable in light of the work involved, the contingent
nature of the undertaking and other appropriate factors.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington,
Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendants Beatrice Companies, Inc., Angelo
R. Arena, Bernard A. Monaghan, Omer G. Voss, Murray L.
Weidenbaum, Alexander Brody, G.A. Costanzo, Walter J. Leonard,
Goff Smith, James W. Cozad, Cedric E. Ritchie, William G. Karnes,
Jayne B. Spain, Russell Wagner, William W. Granger, Jr., David
E. Lipson, Frank E. Grzelecki, Anthony Luiso, William S. Mowry,
and Richard J. Pigott.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendants Kohlber, Dravis & Roberts &
Co. and Joel E. Smilow.
Craig B. Smith, Esquire, of Lassen, Smith, Katzenstein & Furlow,
Wilmington, Delaware, for defendant James L. Dutt.
ALLEN,

Chancellor

The captioned consolidated action is brought both as a class
action on behalf of stockholders of Beatrice Companies, Inc. (including those owning securities convertible into stock, but excluding
defendants) and as a derivative action on behalf of Beatrice itself
(sometimes herein referred to as the "Company"). It constitutes a
broadly-based challenge to the validity of key features of an agreement
contemplating a leveraged buy-out of the Company by defendant
Kohlberg, Kravis, Roberts & Co. ("KKR"). The relief sought by
the amended complaint includes an order enjoining consummation
of the merger that would effectuate KKR's purchase of all the
Company's stock.
Pending is an application pursuant to Chancery Rules 23(e) and
23.1 for the approval as fair to Beatrice and members of the class,
of a settlement of the claims alleged in the amended complaint.
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Notice of the proposed settlement and of the April 14, 1986 hearing
on the fairness of its terms, was mailed to class members. This is
this Court's opinion on the pending application and on the related
request of twenty-one law firns representing various plaintiffs in
these and related actions for an award of attorneys' fees for services
provided in the lawsuits.
I
An assessment of the fairness and adequacy of the proposed
settlement to the Company and its present stockholders must start
with a sketch of the facts out of which the dispute arises. Those
facts, at this stage, appear largely agreed upon even if the motivating
forces behind them and their legal consequences remain contested.
It is elementary that on a motion of this kind it is not required
(indeed not possible) for the Court to determine if the claims proposed
to be settled would ultimately be found to be valid if put to the test
of trial.
In the late summer of 1985 rumors apparently began to circulate
in the financial community that Beatrice was or was likely to become
the object of a takeover attempt. Such rumors allegedly caused
concern among Beatrice's management and in response it is contended that the Compensation Committee of the Company's board
of directors (which committee was comprised entirely of independent
directors) modified the employment agreements of both select senior
officers and a larger group - approximately fifty in number - of
managers. These modifications allegedly provided wastefully extravagant protection to such officers and managers in the event of a
change in the control of Beatrice.
On October 16, 1985 KKR submitted to the board of Beatrice
an offer to acquire the Company in a transaction in which Beatrice's
stockholders would receive $40 in cash and $5 in market value of
preferred stock for each share of Beatrice common stock. On October
20, 1985, after a report from its investment bankers, the Beatrice
board rejected that offer as inadequate.
On October 29, 1985 KKR increased its offer to $40 in cash
and $7 in market value of preferred stock. On October 31, 1985
the Beatrice board authorized management to commence discussions
with KKR with respect to its revised offer and to explore alternatives
that would maximize the value of Beatrice to its stockholders. Thereafter, the Company's investment bankers sought to determine whether
there were other potential acquirors for the Company and, by No-
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vember 10, 1985, it sent certain information designed to explore any
such interest to approximately 75 potential buyers.
At or about that time, the Dart Group Corporation, in connection with E.F. Hutton & Co., Inc., expressed an interest in
acquiring Beatrice for $48 per share in cash. On November 12,
1985, KKR offered to acquire Beatrice in a transaction consisting
of $43 in cash and preferred stock of the Company to be formed to
acquire Beatrice; the preferred stock was to have a market value of
$7. This offer was conditioned, among other things, on Beatrice's
agreement to (1) a provision (the "Termination Payment Provision")
that, if the acquisition were not completed but other conditions were
met, including the acquisition by another party of 30% of Beatrice's
outstanding common stock or a firm proposal to acquire Beatrice at
a consideration equivalent to more than $50 per share, KKR would
be entitled to a cancellation fee of $123 million, and (2) a provision
(the "Asset Option Agreement") granting to KKR an option to
purchase either Beatrice's grocery food and Tropicana subsidiaries
for $2.391 billion or certain alternative assets, also including the
Tropicana subsidiary, for a price of $2.412 billion. KKR's November
12 offer was conditioned upon acceptance by Beatrice no later than
November 13, 1985.
The Beatrice board met on November 13 and 14, 1985 and
heard the opinions of its investment banking firms - Salomon
Brothers and Lazard Freres - that the consideration offered by
KKR was fair to the holders of Beatrice's common stock from a
financial point of view. Also, the board learned at that time that
the Dart-Hutton offer had been withdrawn. The complaint alleges
that at about that time the board conferred upon senior management
additional rights triggered by a change in control and was advised
that KKR had agreed to honor these modifications of the Company's
employment compensation agreements.
The Beatrice board accepted KKR's terms and agreed to a
merger agreement which, among other things, prohibited the solicitation of alternative proposals or offers for Beatrice or any of its
subsidiaries. The board also agreed to the lock-up options and the
cancellation fee provisions. The first of these suits was filed on
November 15, 1986, although an earlier related case challenging the
August compensation agreements had been filed in Illinois state
courts.
In December, 1985, KKR was provided access to Beatrice's
books and records. It determined, at that point, that the available
cash flow from the Beatrice businesses was insufficient to support its
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November 12 merger proposal. Accordingly, on January 8, 1986,
KKR sought to modify the terms of its November 12 offer by
changing the consideration payable for each share of Beatrice common
stock to $40 in cash and 10/25th of a share of preferred stock of
the acquiring company, which would have a liquidation preference
of $25 per share and would pay a semi-annual dividend at the rate
of 14% per annum, with KKR having the right to pay dividends
for 6 years in additional shares of such preferred stock instead of
cash.
At a January 15, 1986 meeting, the Beatrice board authorized
its financial and legal advisors to develop and explore other possible
options open to Beatrice. Thereafter, representatives of Beatrice had
extensive discussions with representatives of KKR and, with the
representatives of the plaintiffs in these consolidated actions. As a
result of these negotiations, modifications were made to the agreement
of merger (e.g., eliminating the lock-up and the no-shop provisions
and modifying the consideration to be paid in the merger), and to
the employment and consulting agreements of Beatrice's executives.
These changes, which are spelled out in slightly more detail below,
provide the basis for the stipulation of settlement presently before
the Court.
II
Consolidated in this court are nine actions arising out of the
foregoing facts; seven related actions filed in Illinois courts, also
challenging those actions have recently been dismissed without prejudice in connection with the stipulation of settlement. A "Unified
Consolidated and Amended Complaint" has now been filed. It names
as defendants the Company, KKR and all of the directors of the
Company. The claims proposed to be settled by the Stipulation of
Settlement are set forth in the amended complaint in three counts.
Count I -of the amended complaint purports to allege at least
8 separate grounds for relief.
(1) It challenges the August, 1985, amendments to the employment agreements of Beatrice's officers and senior management
as constituting a waste of corporate assets and a breach of fiduciary
duty.
(2) It challenges the granting of certain termination rights to
certain officers and key employees (in the jargon "golden parachutes") which the complaint alleges obligates the Company to pay
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up to $63.5 million. These rights are said to constitute a breach of
fiduciary duty, a gift and waste of corporate assets.
(3) It asserts that the board breached its duty of care in that
it failed to actively shop the Company before accepting the November
12 offer of KKR.
(4) It challenges the Asset Option Agreement as serving no valid
corporate purpose and as serving as a device wrongfully to inhibit
bidding on the Company.
(5) It challenges the Termination Payment Provision as a waste
of assets and as a device to inhibit competitive bidding.
(6) It challenges the consideration to be received pursuant to
the November 12 KKR offer as inadequate.
(7) It challenges the adequacy of the public disclosures made
with respect to the proposed transaction; and
(8) It alleges that KKR knowingly participated in the foregoing
alleged breaches of duty and thus is liable for damages arising from
those acts.
Count II of the amended complaint purports to assert derivatively claims of Beatrice. Count II challenges the obligation of the
Company to make certain employment termination payments and
the obligation of the Company to pay a termination fee to KKR as
wrongs to the Company itself.
Count III is limited to claims of breach of duty including waste
of the Company's assets, arising from payments that the Company
obligated itself to make to its former chairman in connection with
his resignation from office in August, 1985.
III
Following the January, 1986, three-party negotiations referred
to above, a memorandum of understanding was entered into that
forms the basis for the settlement of the foregoing claims. Pursuant
to the terms of that memorandum (1) the Asset Option Agreement
has been terminated and Beatrice obligated itself not to grant to
KKR any further option with respect to its assets, (2) the $123
million cancellation fee was reduced to approximately $19 million,
(3) the November, 1985, merger agreement has been revised to delete
the no-shopping provision which has led to a thorough search by
the Company's investment bankers for alternative offers for the
Company, (4) the right of the Company to pay a cash dividend of
up to $.45 per share of common stock and $.845 per share for
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preference stock was expressly confirmed and (5) consideration to
be offered for each share of the Company's common stock was altered
to consist of $40 in cash and 10/25th of a share of preferred stock,
which would have an annual dividend rate not of 14% as offered
on January 8, but 15 1/4% payable quarterly.
In addition, the memorandum of understanding contemplated
certain changes in executive compensation which would result in
savings to Beatrice and which presumably contributed to KKR's
ability to increase the interest rate that the preference stock to be
issued in connection with the merger is to bear.
The modification of the employee bonus plans contemplated by
the memorandum of understanding will reduce executive compensation triggered by a change in control by an amount estimated to
be in excess of $23 million. In addition, certain non-qualified stock
options having an approximate value of $1.8 million have been
surrendered. The memorandum of understanding further provides
for additional reductions in executive compensation and for payment
by Beatrice, in connection with the closing of the proposed merger,
of $5 million to the holders of Beatrice common stock of record at
the effective time. Finally, the memorandum of understanding provides that consummation of the settlement would be subject to, among
other things, approval by the Beatrice board, consummation of the
merger (or an alternative transaction arising as a result of Beatrice's
freedom to solicit alternatives), the completion by plaintiffs of further
discovery and depositions in the consolidated litigation and Court
approval of the settlement and the dismissal of the actions with
prejudice.
IV
[1] In reviewing the terms of the proposed settlement, I conclude that both Beatrice and the class on whose behalf these actions
are prosecuted will receive real and substantial benefits therefrom.
Indeed, certain negotiated changes, such as the rescission of the noshopping provision have already conferred important (if non-quantifiable) benefits on the Company's shareholders; even though it
appears that the canvasing of alternatives has lead to no alternatives
to the KKR offer, shareholders now have the comforting knowledge
that no higher offer from a third-party has been overlooked. Other
benefits - such as the reduction of the termination payment to
KKR - will in all likelihood not result in the realization of financial
gain to the Company or its stockholders, since the merger appears
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now very likely to be effectuated. Yet such benefit can be said
therefore to be ephemeral only in the sense that a life insurance
policy can be said in retrospect to have been of no value to a still
living man.
More important, however, are the financial improvements that
the settlement contemplates. I will mention three. The increase from
14% to 15 1/4% of the interest to be paid on the preferred stock
has been valued by Salomon Brothers as worth at least $1.06 per
share of Beatrice common (or more than $130,000,000 to the class).
The payment of the March dividend contemplated by the memorandum of understanding - which could reasonably have been
resisted by KKR at least without an offsetting price adjustment has a value of some $55,000,000 to the class. In addition, the
$5,000,000 additional payment to the Company's stockholders at
closing is a not insignificant benefit. I need not now further consider

the reduction in executive compensation that was negotiated since
the benefits thereby conferred on the Company are probably implicitly
reflected in the enhanced interest rate that KKR has agreed to pay
with respect to the preferred.
In addition to finding these benefits substantial, I conclude that
they constitute fair and reasonable compensation for the dismissal
of the claims asserted in the amended complaint. While I need not
finally evaluate those claims, two things may be said about them
that relate to the current applications. First, without endorsing in
any respect the theories that give rise to these suits, I note that the
suspicion that generated them - that is the worry that the Beatrice
management was attempting too hurriedly to promote the sale of
the Company perhaps to an entity favored by it so as to protect
management's position and benefits - was understandable in the
circumstances. Second, given the important fact that the board of
Beatrice is comprised largely (more than 50%) of outside directors
who had no financial interest in the various transactions attacked,
the complaint's conclusory allegations attempting to make out a
breach of the duty of loyalty seem -

at first blush at least

-

not

to have much weight. And as to the claim of breach of duty of care,
history has shown it to be a very rare case in which the judgment
of disinterested directors who follow a deliberate process in reaching
a business decision will be found to have breached that duty. Thus,
I conclude that the burden assumed by plaintiffs in order to achieve
a judgment in these cases was a very heavy one.
I therefore conclude that the substantial benefits contemplated
by the stipulation of settlement are more than fair and reasonable
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compensation for the release of the claims asserted in the amended
complaint.
V
[2,3] In making the determination that the proposed settlement
is fair, reasonable and adequate, I have considered the views of the
three stockholders who have sent written statements to the Court
objecting to the application. The complaint of Mr. and Mrs. Kent
is that they ought not be forced to liquidate their position in Beatrice
against their will. However, in matters of this kind, as in other
important public matters, the law subjects the rights of th.- Kents
to the will of an informed majority vote. Some 98% of the voting
Beatrice shareholders have approved the proposed KKR merger. If
dissenting shareholders are dissatisfied with a merger, the law provides an appraisal remedy for them in appropriate circumstances.
Mr. Joseph Yablonski complains that the price KKR will pay is too
low, that the attorneys for plaintiff have contributed nothing to the
improved terms of the present KKR deal and that the defendants
have agreed to the settlement simply in order to protect themselves
from future claims of personal liability. As to the first point, Mr.
Yablonski's opinion on value may be sound, but it is inconsistent
with the opinion of Salomon Brothers, with the overwhelming approval of the deal by the voting Beatrice stockholders and, more
importantly, inconsistent with the fact that no alternative offer was
forthcoming after a thorough search (which was unimpeded by the
lock-up agreement on the $123 million termination fee). In these
circumstances, if it were part of my responsibility on this application
to determine whether the terms of the proposed merger reflect a fair
and adequate price (which it is not), I could point to nothing to
support Mr. Yablonski's view that the price offered is "too low".
Mr. Yablonski's contention that this litigation contributed nothing to the improved terms of the present KKR deal is dealt with
below. As there explained, I cannot conclude that there is a "but
for" relationship between this litigation and all of the benefits achieved
by the memorandum of understanding; I do find that plaintiffs'
counsel and the pendency of these claims had a substantial and
important role in the achievement of those benefits. Finally, as to
the notion that defendants are here motivated to agree to the settlement (including the fee application) simply to protect themselves
from later litigation, I note that counsel for Beatrice has represented
to the Court that the subject of a fee was not discussed between
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defendants' counsel and plaintiffs' counsel "until after there had been
specific agreement on each of the substantive terms" of the memorandum of understanding. Secondly, putting aside the slippery question of motive, I have concluded that the settlement is fair.
Finally, I have considered the request of Mr. Leighton to defer
ruling on the pending application based upon his view of federal
law. I find in Mr. Leighton's submission no persuasive basis to
delay acting on the matter now before me.
VI
[4] Turning to the application of some 21 law firms, representing plaintiffs in various of the actions involved, for an award of
fees, I note initially several preliminary points. First, it is proper to
make such an award from the benefit created by a class or derivative
action. Gottlieb v. Heyden Chemical Corp., Del. Supr., 105 A.2d 461
(1954). Our courts have frequently acknowledged the appropriateness
in derivative or class litigation of spreading the costs of the litigation
fairly among those who benefit from it by awarding to successful
attorneys a fee to be paid from the fund created by the litigation.
See, e.g., Sugarland IndustriesInc. v. Thomas, Del. Supr., 420 A.2d 142
(1980).
[5] Second, I note that the benefits to be realized by the
members of the class from the memorandum of understanding, will
not be reduced in any respect by the award of an attorney's fee in
this instance since such an award will be paid by Beatrice (and thus
by KKR or others who may own Beatrice following the merger).
[6,7] In Allied Artists Pictures Corp. v.. Baron, Del. Supr., 413
A.2d 876 (1980), our Supreme Court set forth the appropriate test
to determine whether counsel in a derivative case that has not gone
to judgment had placed themselves in a position to benefit from the
rule that permits the award of attorneys' fees in such cases. In Allied
Artists the Supreme Court applied a three-fold test:
. . .[P]laintiffs' counsel would be entitled to attorneys' fees
and costs where: the suit was meritorious when filed [I];
1. In this context "meritorious"

means capable of withstanding a motion

to dismiss if, at the same time, plaintiff possesses knowledge which holds out some
reasonable likelihood of ultimate success. Chrysler Corporation v. Dann, Del. Supr.,
223 A.2d 384 (1966). I regard the complaint as stating fairly litigable claims and
thus conclude for these purposes it is "meritorious" as that term is used in Dann.
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action producing benefit to the corporation was taken by

the defendants before a judicial resolution was achieved;
and the resulting corporate benefit was causally related to
the lawsuit. 413 A.2d at 878.
Where this test is met, it does not, of course, inform the Court's
discretion as to the amount of an appropriate fee, but rather simply
indicates that a fee is appropriately awarded. The pending application
does present, in my opinion, some question as to the third element
of the Allied test. In the typical case challenging the fairness of the
terms of a merger, where the merger terms are improved following
institution of the lawsuit, there is little question that the lawsuit itself
was the principal and perhaps the sole reason for such improved
terms. That is so because most frequently in cases of this kind the
defendants stand on both sides of the transaction and have no incentive to unilaterally improve the terms of an announced merger.
See, e.g.,Joseph v. Shell Oil Co., Del. Oh., C.A. No. 7450, Hartnett,
V.0. (April 19, 1985).
In contrast, in this instance since the board of Beatrice was
itself independent of KKR, there is no reason for the Court to
assume that that board would not have attempted to negotiate the
best available terms following receipt of the January 8, 1986, KKR
modified offer. Certainly, I cannot say, as one could say in a more
typical shareholder challenge to a cash-out merger that is terminated
with improved terms, that but for the shareholder litigation those
improved terms would not have been achieved.
[8,9] However, in these circumstances, the law presumes a
causal connection between plaintiffs' efforts and the benefits. McDonnell Douglas Corp. v. Palley, Del. Supr., 310 A.2d 635 (1973). But
beyond that, having questioned counsel both for plaintiffs and for
Beatrice at the hearing on the pending applications on the subject,
I am in fact persuaded that plaintiffs' counsel and this litigation
played a significant part in achieving the benefits contemplated by
the memorandum of understanding. In these circumstances, I conclude that the test of Allied Artists is met; that is, I conclude that
the benefit is causally related to the lawsuit. I turn then to the
question of what fee is appropriate in these circumstances.
[10,11] In fixing the amount of an award in these circumstances, the Court is called upon to exercise discretion informed by
all of the pertinent circumstances. Krinsky v. Heland, Del. Supr.,
156 A.2d 90 (1959). As this Court has recently noted:
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The determination of reasonableness is the end result of a
process that requires the Court to consider and weigh a
host of subsidiary factors, which include:
1) the time and labor required, the novelty and difficulty of the questions involved and the skill requisite to
perform the legal service properly;
2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other
employment by the lawyer;
3) the fee customarily charged in the locality for similar
legal services;
4) the amount involved and the results obtained;
5) the time limitations imposed by the client or by the
circumstances;

6) the nature and length of the professional relationship
with the client;
7) the experience, reputation and ability of the lawyer
or lawyers performing the service; and
8) whether the fee is fixed or contingent.
Fox v. Chase Manhattan Corp., Del. Ch., C.A. No. 8192-85, Jacobs,

V.C. (December 9, 1985).
Here, twenty-one law firms have represented plaintiffs in the
sixteen actions covered by this application. Some ten thousand pages
of documents were produced and depositions in several states were
conducted. The work was doubtlessly intensive when required since
I am informed that 4,800 hours of time were dedicated to the case

which has been relatively short-lived.
The results as measured by the memorandum of understanding
have been very beneficial. Plaintiffs calculate the total financial benefit
to the class to be more than $200 million and the record supplies
justification for such evaluation. The application is for an award of
$3,200,000.
Petitioners' counsel include among their number highly experienced and competent counsel who specialize in prosecuting shareholder claims. In this litigation, as in most litigation of this kind,
remuneration of plaintiffs' counsel is entirely contingent upon achiev-

ing a result beneficial to the shareholders of the company on whose
behalf the action is prosecuted legally.
[12] The specific role of this litigation in achieving the benefits
involved cannot finely be fixed without a great deal of inquiry which
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- since neither Beatrice nor KKR oppose the fee application - no
party has a financial interest in pursuing. It does seem clear that
this litigation and the attorneys prosecuting it did have some significant role in achieving those benefits. Since the application is for
a small percentage of those benefits (1.6% assuming the $200 million
value mentioned above) and will be paid directly by Beatrice and
not the class, I am persuaded that the amount requested is fair and
reasonable in the light of the work involved, the contingent nature
of the undertaking and the other appropriate factors.
For the foregoing reasons, I have today signed the form of final
order consented to by all the parties and supplied to the Court at
the hearing on the pending application.

BROWN V. PENN CENTRAL CORP.
No. 7417
Court of Chancery of the State of Delaware, New Castle
May 12, 1986
A settlement fund was created following final judgment in a class
action which required timely filing of a valid proof of claim form
by a specified date. This action was brought by four claimants whose
claims were rejected by the claims administrator for lateness. The
various reasons given for late filing are as follows: oversight due to
employee turnover; claim form lost in a flood; nonreceipt due to
extensive business travel schedule; and recent cross-country move.
The defendant opposed payment of these claims on the theory that
the settlement was a contract which could not be reformed because
one party, in hindsight, is dissatisfied. The court of chancery, per
Vice-Chancellor Berger, held that defendant's reliance on the law of
reformation was misplaced since the plaintiffs were not seeking reformation but asking the court to exercise its equitable discretion to
allow these late claims to be paid. The court further held that the
proper standard to be applied in determining whether late claims
should be allowed is one of excusable neglect. In applying this
standard, the court found that each of the above-cited reasons for
late filing satisfied the standard and allowed each of the late claims
while denying a fifth, unrelated claim.

DELAWARE JOURNAL OF CORPORATION LAW

1.

Compromise and Settlement

0

[Vol. 12

18(1)

When the court is being asked to exercise its equitable discretion
to allow late claims to be paid out of a settlement fund, a reliance

upon the law of reformation is misplaced.

2.

Compromise and Settlement
Equity

C

C

21

15, 37

Until the fund created by the settlement is actually distributed,
the court retains its traditional equity powers, including the power
and duty to protect unnamed but interested persons.

3.

Compromise and Settlement

0= 17(2), 21

The standard to be applied in determining whether late claims
should be allowed is one of excusable neglect.

4.

Compromise and Settlement
Equity

0

0= 17(2), 21

64, 74

The standard of excusable neglect which is applicable to determining whether late claims should be allowed is a stringent standard
designed to protect from evisceration of the applicable terms of the
settlement agreement.
5.

Compromise and Settlement
Equity

C

21

C- 64, 74

Application of the excusable neglect standard for determining
whether late claims should be allowed resulted in the allowance of
claims which were delayed due to oversight as a result of employee
turnover, claim form being lost in a flood, nonreceipt due to extensive
business travel, and recent cross-country move by claimant.
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Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
Andrew J. Turezyn, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for defendant Penn Central Corporation.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Mattel, Inc.
BERGER,

Vice-Chancellor

On May 15, 1985, the parties entered into a Stipulation and

Agreement of Compromise and Settlement (the "Stipulation") seeking Court approval of a settlement of this action in accordance with
the terms set forth in the Stipulation. Plaintiffs agreed to dismiss
the action with prejudice in consideration for defendants' undertaking
to pay $.10 per share to those class members (former stockholders
of Solid State Scientific, Inc.) who timely filed valid proof of claim
forms.
The parties jointly applied for the entry of an order setting a
hearing date for consideration of the proposed settlement and setting
the procedures to be followed in connection with the settlement
hearing and the filing of proofs of claim. The relevant portion of
the form of order dealing with the filing of proofs of claim read as
follows:
9. The filing of Proofs of Claim shall be subject to the
following conditions:
a) A Proof of Claim must be postmarked by no later
than

,

1985 (unless the time is extended

by the Court) and addressed to:....
The Court selected August 8, 1985 as the date by which proofs of
claim had to be postmarked on the basis that that date appeared to
provide sufficient time for class members to comply with the filing
procedure. The order also set July 26, 1985 as the date on which
the settlement hearing would be conducted. On July 26, 1985,
following the hearing, the Court entered an Order and Final Judgment (the "Judgment"), approving the settlement on the terms
proposed by the parties. Pursuant to the Judgment, the Court retained jurisdiction to protect and implement the Stipulation and the
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Judgment, "and for entry of such further orders as may be necessary
or appropriate in administering and implementing the terms and
provisions of the Settlement and this Order."
In accordance with the Stipulation, a claims administrator was
selected whose function was to determine, subject to Court approval,
whether class members' claims should be paid and, if so, the amount
of the payment. Of the approximately 1.9 million shares eligible to
participate in the settlement, holders of 922,470.75 shares submitted
timely claims and 913,006.25 of those shares were approved for
payment. The claims administrator also received late claims as to
262,002 shares, which he rejected. Five claimants, who submitted
seven claims as to a total of 198,535 shares, requested a hearing to
dispute the rejection of their claims. This is the decision, following
a hearing, on the right of those claimants to share in the settlement
fund.
The relevant facts with respect to each of the disputed claims
may be summarized as follows:
1. Kidder, Peabody & Co., Incorporated ("Kidder Peabody")
submitted one claim for 57,800 shares held for its own account, and
one claim for 138,025 shares held for customers' accounts. The two
proof of claim forms were mailed on September 23, 1985, and
amended on September 26, 1985 to correct arithmetic errors. Kidder
Peabody admits that the late submission was due to its oversight.
The Vice President of its Compliance Department explained that at
the time the notice of settlement and proof of claim forms were
received by the company, he was in the midst of a three-month
absence due to illness. During his absence, another person, who for
many years had attended to these matters, left the firm, and a newlyhired assistant was responsible for processing settlement claims. It
was not until approximately September 18, 1985 that Kidder Peabody
became aware that the new assistant was not performing his job and
had overlooked this matter as well as three other settlements.
2. Virginia Hetherington submitted a claim for 2,100 shares by
letter postmarked August 24, 1985. By letters dated August 23 and
November 14, 1985, she explained that she lost the claim form in
a flood at her home. She says she called the claims administrator,
requesting another copy, but did not receive one. By the time she
found her claim form, the August 8th deadline had passed.
3. Edith N. Hilliard submitted a claim for 150 shares on August
12, 1985. By letter dated November 12, 1985, she explained that
her job required her to travel extensively during the summer, pre-
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venting her from reviewing her mail promptly. She says she filed
her claim promptly when she reviewed her mail and found the
relevant papers.
4. Terri L. Mooney (Lessard) submitted a claim for 10 shares
by letter postmarked September 12, 1985. By letters dated September
9th and November 2, 1985, she says she missed the filing deadline
because of a recent cross-country move.
5. Nicholas Denisewicz submitted 2 claims totaling 600 shares.
The claims administrator rejected his claim as to 450 shares because
the stock records showed him holding only 150 shares as of the
relevant date. Mr. Denisewicz has not submitted evidence of ownership of the additional 450 shares.
Penn Central Corporation ("Penn Central") opposes these claims
on the basis that the settlement is a contract which cannot be reformed
merely because one party, in hindsight, finds a provision unsatisfactory. In Beecher v. Able, 575 F.2d 1010 (2d Cir. 1978), relied upon
by Penn Central, the settlement stipulation barred reversion of any
portion of the settlement fund to the defendant corporation. Since
the actual number of claimants was substantially less than had been
estimated by the parties, defendant asked that a supplemental order
be entered permitting a portion of the settlement fund to revert.
Defendants' request for reformation was denied on the grounds that
a mistake of this type which leads the parties to enter into a contract
they would not have entered into had they known the actual facts
will not justify reformation. Id. at 1015.
Similarly, in Haas v. Pittsburgh National Bank, 495 F. Supp. 815
(W. D. Pa. 1980), the court refused to reform a settlement agreement
to increase the amount of interest defendant was to pay on the
settlement fund. Relying on Beecher v. Able, supra, the court in Haas
found that the parties' inability to predict the rise in prime interest
rates did not constitute a mutual mistake of existing facts and, thus,
did not support a claim for reformation.
[1,2] Penn Central's reliance upon the law of reformation is
misplaced. No one is asking that the substantive provisions of the
settlement be altered. Rather, the Court is being asked to exercise
its equitable discretion to allow certain late claims to be paid. The
trial court's power and responsibility in such a case has been described
as follows:
Until the fund created by the settlement is actually distributed, the court retains its traditional equity powers. It
is not novel law to announce that a court supervising the
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distribution of a trust fund has the inherent power and duty
to protect unnamed but interested persons. In the words
of Professor Chafee, the dean of equity law, these individuals
are akin to "wards of court." Z. Chaffee, Some Problems
of Equity 292 (1950). Moreover, in this case, the Stipu-

lation, approved by the court, vested the court with the
authority to administer the settlement plan. In the order
approving the plan, the court explicitly reserved "jurisdiction over the effectuation of the settlement and compromise
provided for herein for all purposes including the resolution
of any disputes that may arise with respect to the payment
of the settlement proceeds."
Zients v. La Morte, 459 F.2d 628, 630 (2d Cir. 1972). The claimants
in Zients had not received notice of the settlement or the deadline

for filing claims and had bona fide claims. They were permitted to
participate in the fund. Id. at 630, 631. See also, Duban v. Diversified
Mtg. Investors, 87 F.R.D. 33 (S.D.N.Y. 1980); Shanghai Power Company
v. Delaware Trust Company, Del. Ch., Civil Action No. 3888, Brown,
C. (May 29, 1981).
[3,4] It has been held that the standard to be applied in
determining whether late claims should be allowed is one of excusable
neglect. Valente v. Pepsico, Inc., 89 F.R.D. 352, 363 (D. Del. 1981).
The court in Valente did not define "excusable neglect" but did refer
to it as a "stringent" standard. Ibid. While expressing sympathy for
those claimants who alleged that they never received notice of the
settlement or received the notice after the filing deadline, the court
there denied the late claims, reasoning that, "[i]n view of defendants'

reversionary interest in the settlement fund and the hard-fought
negotiations over the filing deadline, it would be unfair to defendants
to eviscerate this term of the Settlement Agreement." Ibid.
[5] In this case, unlike Valente, there were no hard-fought
negotiations over the filing deadline. Rather, the date was set by
the Court and one must assume that the parties accepted the possibility that the deadline would not be firm in all cases since the
form of order they proposed included the clause "unless the time is
extended by the Court. . .

."

Thus, I find that it would not be

unfair to Penn Central to allow late claims upon a finding of excusable
neglect. I am satisfied that each of the late claimants has satisfied
this standard. Penn Central's vigorous opposition was limited to the
two largest claims, which were those made by Kidder Peabody. It
is true that brokerage firms process settlement claims as part of their
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business and, perhaps, should be held to a higher standard than an
individual stockholder who does not routinely receive settlement papers and claim forms. However, under the unusual facts of this case,
where one of Kidder Peabody's senior people left the firm and another
was out on an extended illness leaving only a newly hired assistant
to handle these claims, I find that its oversight is excusable. I find
that the remaining claim, by Nicholas Denisewicz for 450 shares,
was properly rejected by the claims administrator. Mr. Denisewicz

has provided no evidence of ownership of those shares and, absent
evidence to the contrary, the number of shares shown on the corporate
books should control.
Based upon the foregoing, I request counsel for plaintiffs to
submit a form of order, on notice, authorizing the payment of the
disputed late claims. With respect to Kidder Peabody, the order
should set forth an appropriate procedure whereby Kidder Peabody
will undertake to distribute the funds to the beneficial owners with
a refund to Penn Central of any funds it is unable to properly
distribute.

DEBBS v. BERMAN
No. 7973
Court of Chancery of the State of Delaware, New Castle
January 29, 1986
On March 15, 1986, plaintiffs brought an action seeking a
declaration that they are 50% shareholders of Cubkins, Inc., and
that Cubkins owns the exclusive right to manufacture and sell a
product called the "Bear in the Ball." In addition, plaintiffs sought

an accounting of Cubkins' profits, along with profits made by Del
Berman through her alleged misappropriation of the "Bear in the
Ball" product from Cubkins. Defendant's filed a counterclaim seeking
injunctive relief for the alleged wrongful copying and sale of the
"Bear" by plaintiffs.
The court of chancery, per Vice-Chancellor Berger, held that:
(1) the evidence which consisted of the pleadings and the parties'
testimony indicated plaintiffs had a 50% equity interest in Cubkins,
Inc.; (2) the "Bear in the Ball" product is an asset of Cubkins,
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Inc. since the parties' intended to produce the "Bear" for an indefinite period of time; and (3) defendants have no standing to
pursue their counterclaim since the "Bear" is still an asset of Cubkins. The court requested that plaintiffs submit an order containing
any additional relief which plaintiffs believe they are entitled.
1.

Evidence

C

265 (8)

All factual allegations, if admitted in the answer, are deemed
to have been conclusively established for purposes of final judgement
absent an amendment to the pleading.
2.

Contracts

C

14

The existence of a contract is a question of the intention of the
parties which is determined objectively by their expressed words and
deeds as manifested at the time, rather than by their after-the-fact
professed subjective intent.
David A. Drexler, Esquire, of Morris, Nichols, Arsht and Tunnell,
Wilmington, Delaware, for plaintiffs.
Edward D. Lyons, Jr., Esquire, of Ferrara, Lyons and Purzycki,
Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

This is the decision after trial in an action brought by plaintiffs,
Lynn and J. Robert Debbs, seeking a declaration that they are 50%
stockholders of Cubkins, Inc. ("Cubkins") and that Cubkins owns
the exclusive right to manufacture and sell a novelty item called the
"Bear-In-A-Ball" (the "Bear"). Plaintiffs also seek accountings of
Cubkins' profits to date and the profits made by defendant, Del
Berman, from her alleged misappropriation of the Bear from Cubkins.
In a counterclaim, defendants ask for injunctive relief for plaintiffs'
alleged wrongful copying and sale of the Bear in violation of the
Delaware Uniform Deceptive Trade Practices Act [6 Del. C. §§2532(2)
and (3)].
The parties' testimony presented two very different versions of
the relevant events over the past two years. To the extent that the
facts are in dispute, the following findings of fact are based upon
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the credibility of the parties, the presence or absence of supporting
documentation and the evidence supplied by disinterested third parties.
The Debbs are husband and wife and reside in Spring Lake,
New Jersey. Until January, 1985, Robert Debbs was a vice president
with the brokerage firm of Merrill Lynch, Pierce, Fenner & Smith.
Since that time Robert Debbs has been in the process of establishing
his own employment agency. Lynn Debbs is an experienced designer
and licensor of artwork and related materials for commercial use.
Lawrence and Del Berman, also husband and wife, reside in Wilmington, Delaware. Lawrence Berman is a free-lance photographer
engaged in the wholesale and retail sale of photographs and, occasionally, the licensing of photographs to publishers. Del Berman is
a designer of novelty items and artwork for commercial use and the
owner of a gift shop located in Delaware called "The Hanging Tree."
Lynn Debbs and Del Berman first met in May, 1982 at a New
York trade show. At that time the two women chatted about their
similar artistic and business interests and exchanged telephone numbers. However, they had little contact with each other thereafter
until February, 1984, when Del Berman called Lynn Debbs about
the "Bear-In-A-Ball." As its name implies, this novelty item consists
of a teddy bear, approximately 4 inches long, enclosed in a clear
plastic container. The bears are decorated in a variety of trimmings
designed to portray the bears' character (e.g., "Momma Bears,"
"Santa Bears," etc.). The ornaments come with a ribbon attached
to each container and a tag identifying the bears' "character."
By the time she approached Lynn Debbs in early 1984, Del
Berman had successfully produced and test marketed several hundred
of the Bears. Del Berman had decided to manufacture and distribute
the Bears on a larger scale and was looking for advice from Lynn
Debbs with respect to the financing of such a venture. Del Berman
met with the Debbs at their home and showed them her product as
well as a breakdown of production costs and anticipated profits.
Although Del Berman had only been soliciting financial advice, the
Debbs expressed an interest in financing the venture with a $50,000
loan - the amount necessary to produce 100,000 Bears.
The parties disagree as to the terms of the oral agreement they
reached relating to the financing. Mrs. Debbs testified that, in consideration for the loan, she and her husband were to receive 25%
of the stock of a corporation to be created to produce and market
the Bears as well as the right to license designs and artwork created
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by Del Berman using the "Bear-In-A-Ball" concept. Del Berman,
on the other hand, testified that the Debbs were only to receive 25 %
of the profits on the first 100,000 Bears.
In the spring of 1984, the parties took steps to implement their
agreement. Each side consulted with attorneys and James Green,
Esquire, Del Berman's attorney, incorporated Cubkins, a Delaware
corporation, to manufacture and sell the Bears. In structuring the
venture, a problem arose because of Del Berman's exclusive licensing
agreement with Alaska Momma, Inc. ("Alaska Momma"). Under
that agreement, which still had several months to run, Alaska Momma
had the exclusive right to license Del Berman's creations. However,
the agreement identified several individuals and entities with whom
Del Berman would be permitted to contract independently of Alaska
Momma. Lawrence Berman Photography, her husband's photography business, was one such entity.
In order to avoid any conflict with the Alaska Momma contract,
Del Berman suggested to her attorney that she could convey the
"Bear-In-A-Ball" concept to Lawrence Berman Photography, and
then Lawrence Berman Photography could license the "Bear-In-ABall" to Cubkins. Although Green had some reservations about
adopting this procedure, he drafted a set of documents consisting of
a Promissory Note between Cubkins, Inc. and the Debbs with a
personal guarantee by the Bermans; a Stock Pledge Agreement to
secure the note and guarantee; a License Agreement between Del
Berman and Lawrence Berman Photography for the Cubkins "Bear-In-A-Ball" concept; and an agreement assigning the License
Agreement to Cubkins.
By May, 1984, the Debbs had made their $50,000 loan to
Cubkins and the production of the first 100,000 Bears was underway,
although none of the draft agreements had been executed by the
parties. At that time, Del Berman and Lynn Debbs took an exhibitors'
booth at a New York stationery trade show to display and promote
the Bears. The reaction of the retail buyers at the trade show was
enthusiastic and, at the end of the first day of the show, it was
apparent to both women that their venture was off to a successful
start.
That night, Robert and Lynn Debbs took Del Berman out to
dinner to celebrate. During that dinner the parties discussed whether
the Debbs could secure an additional $100,000 in order to produce
more Bears. Here again, the parties disagree as to the terms of the
agreement that grew out of the celebration dinner. Del Berman

1987]

UNREPORTED CASES

concedes that the Debbs' interest in the first run of 100,000 Bears
was raised from 25% to 40%. However, she contends that she was
coerced into agreeing to the increase by the threat that the Debbs
would withdraw what remained of the initial $50,000. The Debbs
claim that the increase was agreed to in consideration for the fact
that Del Berman had not been producing any artwork for licensing
by Lynn Debbs, as originally contemplated. As to the additional
$100,000 commitment by the Debbs, Del Berman testified that the
parties agreed that the money would be used to produce an additional
100,000 Bears and that the Debbs were to receive 50% of the profits
from that second production run. By contrast, Lynn Debbs testified
that she and her husband were to receive a 50% equity interest in
Cubkins and that a condition of the additional financing was that
she would become actively involved in the day-to-day operations of
the company.
Although Green had drafted certain of the documents memorializing the parties' agreement earlier in the spring of 1984, Del
Berman did not continue with Green as her attorney and the Debbs'
attorney, John Carr, Esquire, took over that task. On or about July
2, 1984, the parties executed the following documents reflecting the
initial $50,000 investment: a Letter Agreement, a Guarantee, a
Promissory Note and a Loan Agreement. The Promissory Note called
for the repayment of the $50,000 loan on December 15, 1984.
The documents relating to the additional $100,000 loan were
executed on August 10, 1984. The second Letter Agreement provided
in relevant part:

The purpose of this letter is to set forth our agreement
for the distribution of the net income received from the
sale of the second 100,000 units of that product (the first
100,000 units being covered by our letter of April 2, 1984)
and is intended to be eventually replaced by a shareholders
agreement between us.
In exchange for your obtaining the capital to permit
the assembly and sale of the product and your assistance
in the sale to distributors, it is agreed that 50% of the net
profits from the sale of the product will be paid to you and
50% retained by us.
Carr testified that, before signing the second Letter Agreement, Lynn
Debbs was hesitant because she told him that Cubkins was going to
make more than merely a second 100,000 Bears. Carr advised her
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that she should sign the second Letter Agreement since it was more
important to have some documentation in place reflecting the additional funding than to worry about the number of Bears that would
be manufactured. He told Lynn Debbs:
Just go ahead and sign it. It doesn't matter. There is going
to be a shareholders agreement later on. You are going to
get the fruits from whatever is derived from the money
that is invested whether it be a hundred thousand units or
500,000 units, and that the 100,000 that was inserted in
there would not be deemed to be a limitation. (Trial Transcript (hereinafter "Tr.") Vol. II, p. 50).
Thereafter, on a number of occasions attempts were made to set up
meetings among the parties to discuss the terms of a shareholders
agreement. However, no such document was executed. (Tr. Vol. II,
p. 21).
During the second half of 1984, Cubkins' business apparently
was flourishing. In December, 1984, the first $50,000 loan from the
Debbs was repaid. Immediately after the repayment, Lynn Debbs
noticed that Del Berman had become aloof, and contacts between
the two women diminished significantly.
In late January, 1985, at Lynn Debbs' request, the parties met
in New York to meet with a potential new supplier and an accounting
firm selected by the Debbs. Although the $50,000 loan had been
repaid, the Debbs had not received any distribution of profits and
Robert Debbs' efforts to review the financial situation of the company
with Jane Barba, Cubkins' bookkeeper, had been unsuccessful. As
a result, the Debbs were concerned that proper records were not
being kept and that their investment as a whole was in jeopardy.
Due to this uncertainty, the parties had begun to treat each other
as adversaries by the time they met with the accountants in New
York.
The parties' relationship continued to deteriorate during February and early March of 1985. The Debbs were repaid all the
money they had advanced pursuant to the $100,000 loan commitment
and Del Berman purportedly revoked the license to produce the Bears
that she claims she granted to Lawrence Berman Photography.
At about the same time, the Debbs learned that Del Berman
had closed the original Cubkins' bank account and had begun depositing cash receipts into a new account. On March 11, 1985, Lynn
Debbs and her accountants were permitted to examine certain of
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Cubkins' books and records. The records were found to be in such
disrepair that the accountants were unable to perform an audit. Four
days later the complaint was filed.
The first issue to be decided is the extent of the Debbs' participation in this venture. As noted earlier, the Debbs claim a 50%
equity interest in Cubkins whereas Del Berman testified that the
Debbs were to receive only a percentage of the profits from the
production and sale of 200,000 Bears. Notwithstanding Del Berman's
testimony, the answer to the complaint admits that the Debbs were
to receive an equity interest in Cubkins. The relevant allegation and
answer state, in pertinent part:
Three. At the outset, it was agreed that defendant Del
Berman would contribute her idea for "A Bear In A Ball"
to the venture and plaintiffs would find start-up capital,
which they did in an amount ultimately totalling $150,000.00.
Although the parties had earlier discussed other ownership
percentages, in May, the parties orally agreed that the
plaintiffs would own fifty percent of Cubkins and the Bermans would own the other fifty percent. It was also intended
and agreed that both plaintiffs and both individual defend(Comants would be officers and directors of Cubkins ....
plaint, 3).
Three. Denied except that it is admitted that the parties
agreed that the plaintiffs would own an interest in Cubkins
although the exact percentage is in dispute ....

(Answer,

3).
The apparent discrepancy between the admission in the answer
and defendants' testimony on this issue was explained as follows:
According to Mr. Green, Mrs. Berman, (like many laymen,
we might suggest), had no real appreciation of, or concern
for, legal formalities .... Accordingly, it was not surprising
that Mrs. Berman went to her lawyer, explained what she
wanted accomplished and was willing to leave it up to him
as to how as the agreement should be formally memorialized .... Although Mrs. Berman may be bound as a matter
of law by Green's actions in proposing a deal in which the
Debbs were to own stock in Cubkins (and that is the reason
for the position taken in the Answer by counsel... ) that does
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not mean that she is lying when she says she never had
such an agreement with the Debbs. (Defendants' Reply
post-trial Brief, p. 3)
[1] Plaintiffs argue that the admission in defendants' answer is
dispositive on the issue of whether or not the parties agreed that
plaintiffs would have an equity interest in the corporation and that
this Court need only decide the extent of their stock interest. It is
settled law that factual allegations, if admitted in the answer, are
deemed to have been conclusively established for purposes of final
judgment absent an amendment to the pleading. E. Cleary, McCormick on Evidence § 265 (3d ed. 1984).
However, to the extent that defendants' testimony to the contrary
may be viewed as some sort of oral amendment to the answer, I
find that the Debbs have established their claim by preponderance
of the evidence. Del Berman's testimony constituted the bulk of the
evidence presented by defendants on this point. However, her testimony on several related issues seriously undermined her credibility.
For example, in establishing that Lynn Debbs became actively
involved in the day-to-day operations of Cubkins after plaintiffs
obtained the additional $100,000 in financing, plaintiffs introduced
into evidence telephone records showing that the two women made
hundreds of telephone calls to each other over the 10 month period
ending December, 1984. Lynn Debbs testified that most of those
calls were business calls during which the two women discussed
virtually every aspect of Cubkins' business. Del Berman testified that
Lynn Debbs called a lot and had a lot of questions and that most
of Del Berman's calls to Lynn Debbs were return calls. Given the
fact that Del Berman made over 150 calls to Lynn Debbs during
that time frame and that the calls were made at all hours of the day
and night, I find it impossible to accept Del Berman's contention
that she and the Debbs had a purely creditor/debtor relationship and
that Lynn Debbs was not involved in the day-to-day operations of
the company.
Other evidence of the women's joint participation in the business
venture was a folder entitled "Funky Stuff" containing what appeared
to be ideas for other commercial uses for the Bears. Some of the
papers in this folder contained notes in both women's handwriting
and Lynn Debbs testified that the "Funky Stuff' folder was the
result of brainstorming sessions she had had with Del Berman concerning future business projects for Cubkins. Del Berman could not
explain how both women's handwriting appeared on a single page
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in the "Funky Stuff" folder. She stated that she had papers in the
back of her store and that Lynn Debbs had access to the back of
her store, suggesting that Lynn Debbs had taken some of the papers
that were found in the "Funky Stuff" folder. Again, I find Del
Berman's version of the facts to be implausible. The documentary
evidence, on its face, supports plaintiffs' claim that Lynn Debbs was
working with Del Berman on the creation of other "Bear-In-A-Ball"
type products and Del Berman's testimony appeared to be nothing
more than an effort to explain away damaging evidence through a
strained theory of possible theft by Lynn Debbs.
A third example of Del Berman's lack of credibility relates to
certain photographs of the two women taken by Del Berman's husband. Lynn Debbs testified that she went to Del Berman's house
on October 4, 1984 for a photography session that was intended to
produce publicity photographs for use with an article due to appear
in a magazine called "Entrepreneur." According to Del Berman,
however, Lynn Debbs came to her home on October 4th only because
it was Del Berman's birthday. Lawrence Berman was taking pictures
of his wife as a birthday present to her and Lynn Debbs supposedly
joined in the photography session just because she happened to be
there that day.
Del Berman claimed never to have been informed that Lynn
Debbs intended to use the pictures for publicity purposes, yet the
photographs and the negatives were sent to Lynn Debbs shortly after
they were developed. I cannot believe that Lawrence Berman, as a
professional photographer, would have sent the negatives of his wife's
birthday pictures to a "creditor" if the parties had not intended that
those pictures be used to publicize the Bears and Cubkins.
Having thus determined that Del Berman's testimony is not
entitled to any weight in deciding the Debbs' claim to an equity
interest in Cubkins, there remains little evidence in support of the
Bermans' position. Dennis Barba, the person Del Berman initially
contacted about investing in the Bears, did testify that Del Berman
did not want a partner in the Cubkins business. However, both he
and the Debbs told her that any investor would require an equity
interest in the venture. Moreover, after consulting with Del Berman
about the organization and development of Cubkins, Green, then
her attorney, wrote her a letter dated April 3, 1984 in which he
referred to a shareholders' agreement. In addition, the second Letter
Agreement Del Berman signed on August 10, 1984 specifically referred to a shareholders' agreement.
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Del Berman may not have been sophisticated in corporate terminology but, as noted earlier, she had enough business acumen to
come up with the licensing arrangement with which to avoid her
contractual obligations to Alaska Momma and through which she
now claims to have stripped Cubkins of its sole asset - the "BearIn-A-Ball." Thus, I conclude that Del Berman knowingly entered
into an agreement with the Debbs whereby they were to become
stockholders of Cubkins.
As to the percentage of stock ownership, there really is not
much contention. Throughout the trial and in the post-trial briefing,
both parties conceded that the final percentage agreed upon was

50%. The only dispute with respect to this figure was whether the
Debbs were entitled to a 50% equity interest in Cubkins or a 50%
share of Cubkins' profits on a limited number of sales. Since defendants have not presented any evidence to the contrary with respect

to the percentage agreed upon, I find that the Debbs hold a 50%
equity interest in Cubkins.
The next issue to he determined is whether the Bear is still an
asset of Cubkins. Defendants contend that the Bear was licensed to
Lawrence Berman Photography and that its rights in the Bear were

assigned to Cubkins. They maintain that there was no agreement
reached as to the term of the license and, as a result, Del Berman
was free to revoke the license at will. In her Answer, Del Berman
alleges that she revoked the license in February, 1985 and that,
thereafter, the Bear no longer was an asset of Cubkins.
Del Berman's attorney drafted a license agreement that was
reviewed by the Debbs and their attorney. However, the agreement
was never executed and the draft document contained a blank where
the term of the license would have been specified. The Debbs were
aware of the proposed license and the evidence indicates that they
did not reach an agreement with the Bermans as to its term. From
these facts, defendants argue that there was a license and that it was
revocable at will. However, this analysis ignores the purpose of the
license agreement - to avoid any potential problems under the
Alaska Momma contract. Lynn Debbs testified that the parties intended the Bear to be an asset of Cubkins for as long as it was a
commercially viable product. Whether that purpose was accomplished
through a license agreement expiring at the same time as the Alaska
Momma contract followed by a direct conveyance of the Bear to
Cubkins or through a long term automatically renewable license
agreement was of no moment to plaintiffs. In either event, the parties'
understanding would have been accomplished.
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[2] In Pennzoil Co. v. Getty Oil Co., et al., Del. Ch., C. A. No.
7425, Brown, C. (February 6, 1984), the Court set forth the standards
for determining whether or not a contract was formed:
[T]he existence or non-existence of a contract is a question
of the intention of the parties;...

such intention is to be

determined objectively based upon their expressed words
and deeds as manifested at the time rather than by their
after-the-fact professed subjective intent;. . .such a determination must be premised on the totality of all such expressions and deeds given the attendant circumstances and the
objectives that the parties are attempting to attain;... where
the objective, contemporaneous evidence indicates that the
parties have reached an agreement, they are bound by it,
regardless of its form or the manner in which it was manifested;... Id., Slip Op. at 33-34.
See also, Industrial American Co. v. Fulton Industries, Inc., Del. Supr.,
285 A.2d 412 (1971).
Applying these standards, I find that the parties' agreement as
a whole included an obligation by Del Berman to convey the Bear
to Cubkins to a commercially reasonable period of time. Although
the loan agreements refer to a specific number of Bears to be produced
and marketed, I find that they do not evidence an intent by the
parties to limit their venture. Indeed, before Del Berman purportedly
revoked the "license," a third batch of 100,000 Bears were in the
process of being manufactured. As Lynn Debbs testified, the financing
was seed money intended to carry the business through its start-up
period.
Although Del Berman testified to the effect that she had accomplished her goal of creating a "nest egg" by early 1985 and no
longer wished to continue the business, there is no evidence that the
parties discussed any limitation on the future production and sale

of the Bears. Rather, their intent, as manifested by their actions,
was to produce the Bears and, perhaps, other novelty items for an
indefinite period of time. They began production on a relatively
small scale with the first $50,000 loan. In May, 1984, when it
appeared that there was a larger market for the Bears, they agreed
to produce a second 100,000 Bears. In August, 1984, a third 100,000
teddy bears were ordered and as late as January, 1985, the parties
were exploring the possibility of contracting with a foreign manufacturer to produce the Bears. Del Berman had even ordered 30,000
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clear plastic hearts with the idea of producing a valentine's day
version of the Bears. In short, there is no objective evidence that
the parties were winding down their business at the time Del Berman
purportedly revoked the "license." On the contrary, the evidence
establishes that the business was flourishing and steps were being
taken to expand the Cubkins line of products. I conclude, therefore,
that the "license" was not revocable at will and that the Bear remains
an asset of Cubkins.
The final issue is the Bermans' counterclaim alleging that the
Debbs unlawfully copied the Bear and are now selling imitation Bears
in violation of the Delaware Uniform Deceptive Trade Practices Act.
Defendants concede that if the Bear is still an asset of Cubkins, the
Bermans have no standing in their individual capacity to pursue this
counterclaim. Thus, the counterclaim must be dismissed.
In their complaint, plaintiffs seek a variety of remedies including
an accounting, the appointment of a receiver and the dissolution of
Cubkins. However, their post-trial briefing addressed only the declaratory relief sought by plaintiffs and it is not clear what additional
relief they believe is justified by the evidence. Accordingly, I request
that plaintiffs submit a form of order consistent with this opinion
which, unless agreed to by defendants, will be discussed at an office
conference to be scheduled at the parties' convenience.

DELAWARE INSURANCE DEPARTMENT v. REMCO
INSURANCE CO.
No. 8220
Court of Chancery of the State of Delaware, New Castle
March 18, 1986
On February 20, 1986, the court of chancery entered a Rehabilitation and Injunction Order appointing the Insurance Commissioner receiver of Remco Insurance Company. The order
authorized and directed the Commissioner to take possession of
Remco's property and to conduct Remco's business transactions. It
also enjoined and restrained Remco and all persons connected with
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Remco from transacting any business for or on behalf of Remco,
without prior consent of the Commissioner. Remco filed an application with the chancery court seeking to stay the effectiveness of
the order.
The court of chancery, per Chancellor Allen, declined to grant
Remco's application. The court noted that appellant's fundamental
interest of effective appellate review had been preserved by private
arrangements between the parties. Additionally, the receivership was
required by a particular conflict of interest and the receiver was
appointed principally to assert contract rights Remco may have
against its parent corporation. The court decided the managing
interest of Remco's business during the pendency of the appeal was
therefore not significant. Further, the court held that any consequent
stigma in the market caused to Remco by this court's opinion and
order, or the appointment of the receiver does not provide an independent basis to stay that order.
1.

Injunction

0-

193

In considering an application to stay the effectiveness of a court's
rehabilitation and injunction order against an insurance company,
the court is required to balance the risks of irreparable injury to the
legal interests adversely affected by the order and the threat to policy
holders that may be involved by delaying action that may be necessary
to maximize the chance to rehabilitate the firm.
2.

Appeal and Error
Injunction

C

(

478

193

Delaware Supreme Court Rule 32(a) requires an appellant seeking a stay of an order subject to an appeal to apply to the trial
court.
3.

Appeal and Error
Injunction

0-

0

460(4)

193

An appeal to the supreme court shall not be a stay of proceedings
unless the appellant gives sufficient security.
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458(1), 479(2)

Ordinarily, one appealing from an adverse decision of a trial
court in a civil case is entitled to a stay of proceedings if the appeal
is taken in good faith and presents some question of possible merit
for decision; however, the granting of the stay is discretionary.
David Lynch, Esquire, Deputy Attorney General, Dover, Delaware,
for petitioner.
William A. Denman, Esquire, of Schmittinger & Rodriguez, Dover,
Delaware, for respondent.
ALLEN,

Chancellor

Pending is an application to stay pending appeal the effectiveness
of this Court's February 20, 1986, Rehabilitation and Injunction
Order appointing David N. Levinson, the Insurance Commissioner,
receiver of Remco Insurance Company. See, State of Delaware, ex rel.
David Levinson v. Remco Insurance Company, Del. Ch., C.A. No. 8220,
Allen, C. (February 20, 1986). Pursuant to that Order, Commissioner
Levinson was authorized and directed to take possession of the
property of Remco and conduct the business thereof. Additionally,
Remco, its officers, directors, stockholders, members, subscribers,
agents and all other persons connected with Remco were enjoined
and restrained from transacting any business for or on behalf of
Remco without the prior consent or approval of Commissioner Levinson.
An application of this kind inevitably requires the Court to
balance the risks of irreparable injury to the legal interests adversely
affected by the rehabilitation order (being principally the interests
of the stockholders of such company) against the threat to policyholders that may be involved by delaying action by the Commissioner
that may be necessary to maximize the chance to rehabilitate the
firm. For the reasons that follow, I conclude that in this instance
that balancing suggests that the stay sought is unwarranted.
[2-4] Supreme Court Rule 32(a) requires appellants seeking a
stay of an order subject to an appeal to apply to the trial court. It
provides in part as follows:
(a) Stay or Injunction pending Appeal. A stay or injunction pending appeal may be granted or denied in the
discretion of the trial court, whose decision shall be reviewable by this Court.
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Our own rules omit a rule analogous to Federal Rule 62(a) (which
specifically treats applications for the stay of orders appointing receivers) but provide some guidance in Rule 62(c) and (d):
(c) Injunction Pending Appeal. When an appeal is taken
from an interlocutory or final judgment granting, dissolving
or denying an injunction, the Court in its discretion may
suspend, modify, restore or grant an injunction during the
pendency of an appeal upon such terms as to bond or
otherwise as it considers proper for the security of the rights
of the adverse party.
(d) Supersedeas or Stay on Appeal. Stays pending appeal... shall be governed by article IV, 24 of the Constitution of the State of Delaware and by the Rules of the
Supreme Court.
The referenced provision of the Delaware Constitution provides
in part as follows:
Whenever a person. . . appeals. . . to the Supreme
Court.. .such appeal... shall be no stay of proceedings in
the court below unless the appellant. . .shall give sufficient
security to be approved by the court below.. .that the
appellant.. .shall prosecute... his appeal.. .and pay the
condemnation money and all costs or otherwise abide the
decree in appeal... if he fails to make his plea good.
The clear inference from Section 24 of Article IV of our Constitution is that stays should be freely granted when a bond is proffered
that will protect the appellee's interest in the judgment it has earned.
The Supreme Court has held as much, stating that:
Ordinarily one appealing from an adverse decision of a
trial court in a civil case is entitled to a stay of proceedings
if the appeal is taken in good faith and presents some
question of possible merit for decision. But the granting of
a stay is discretionary.
Hughes v. Trans World Airlines, Inc., Del. Supr., 185 A.2d 886, 888
(1962).
Where the civil judgment is one requiring the payment of money,
the giving of a bond in due form and in an appropriate amount is
all that should ordinarily be required to justify a stay of the effectiveness of the order appealed from. In such a case, the only interest
of the prevailing party is to liquidate its judgment either through
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execution or otherwise and that interest will be fully protected by a
bond. Where injunctive relief is awarded, however, the matter will
be more complex because interests other than those adequately compensable with money may be involved. It is in this setting that the
exercise of discretion called for must be sensitive to the particularities
of the various interests impacted by the judgment.
The fundamental interest that all appellants share is an interest
in having effective appellate review. That interest is threatened in
a proceeding in which a receiver is appointed if the only party
defendant is - as in this case - the corporation itself. In such a

situation, unless the order appointing a receiver is stayed or other
arrangements are made, the receiver will, by virtue of the order
appointing him, be in a position to preclude appellate review. Such
a result would be unacceptable. It might be avoided by the granting
of a timely motion to intervene on the part of a director or stockholder
of the defendant. I need not speculate on the merits of such a motion
in this instance, however, since the need for such a motion has been
avoided by an agreement, recounted for the record in this proceeding,

between the Insurance Commissioner and those representing the
owners of Remco. Pursuant to that agreement, the Insurance Commissioner will take no action in the appeal of this matter designed
to interfere with the ability of Remco's owners to have Supreme
Court review of this Court's opinion and order in this matter.
Thus, the fundamental interest sought to be protected by the
entry of a stay has been satisfied in this instance by private arrangements. The interest in effective appellate review is not, however,
the only interest that Remco's owner has in this proceeding at this
time. There is also the interest in managing Remco's business during
the pendency of any appeal. Were this an action contemplating a
liquidation or other fundamental change in the business or organization of Remco, this interest would be weighty. In the circumstances
of this case - where the receivership was required by a particular
conflict of interest and the receiver has been appointed principally
in order to permit him to assert contract rights that Remco may
have against its parent corporation - this interest, while valid, is
less important. In moving for a stay, Remco raises two main arguments. First, it asserts that granting a stay would pose no substantial risk of injury to the policyholders of Remco since the July
18, 1985, Summary Order of Suspension and Supervision earlier
issued by the Commissioner would continue to prevent Remco from
writing further business or paying claims. Accordingly, it is argued
that granting a stay would merely result in preserving the status quo
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as it existed prior to the entry of the Rehabilitation Order. Under
such circumstances, the Insurance Commissioner would have adequate safeguards to ensure that Remco did not embark upon a course
of conduct which would be detrimental to the policyholders of Remco.
The second argument raised in support of this motion addresses
the other side of the balance. It asserts that the entry of the Rehabilitation Order has injured Remco's reputation and has stigmatized the company. By granting a stay pending appeal, this stigma
could be erased to some extent without subjecting the policyholders
of Remco to any substantial risk. Remco contends that such stigma
impaired the ability of Remco's owners to sell the Company - a
step that everyone agrees would be helpful in the ultimate successful
resolution of Remco's problems. My problem with this argument is
two-fold. First, I am not sure I see that a stay would in a very
material way remove the effects in the market of this Court's opinion
and order. Secondly, and more importantly, while perhaps regrettable, the stigma referred to seems an inevitable consequence of the
appointment of a receiver. Yet, if the order itself was justified, as

I tried to show in my earlier opinion that it was, the consequent
stigma would provide no independent basis to stay that order.
As to Remco's argument that the Commissioner's suspension
order adequately protects the policyholders' interest pending appeal,
I am not persuaded. This argument is essentially a reargument of
positions earlier rejected.
Moreover, the appellee in this instance is not simply a private
party asserting private rights. In weighing the interests affected by
the order and the staying of the order, the Commissioner's argument

that prompt action by him is required to maximize the opportunity
to save Remco policyholders from ultimate loss is, in the circumstances, entitled to significant weight.
Accordingly, in attempting to balance the various interests impacted by the effectiveness of the February 20 order, I conclude that
the sounder exercise of discretion lies in denying the pending application.
IT IS SO ORDERED.
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DELAWARE TRUST COMPANY v. MORRIS PARTIAL
No. 8479
Court of Chancery of the State of Delaware, New Castle
May 13, 1986
Plaintiff applied for a temporary restraining order enjoining (1)
defendant Partial from withdrawing, transferring, or encumbering
funds held by him in a depository account, and (2) defendant Wilmington Trust Company, where those funds are held, from permitting any such activity. Plaintiffs complaint charged that Partial
mistakenly received an overpayment of funds pursuant to checks
paid by plaintiff. Partial refused to make reimbursement and deposited the funds in his own account at Wilmington Trust Company.
A hearing was held without notice to Partial, plaintiff claiming that
such notice would enhance the risk of Partial absconding.
The court of chancery, per Chancellor Allen, denied the application for temporary restraint as to Wilmington Trust, holding
that the relief sought is essentially a writ of garnishment. In Delaware,
the issuance of a writ of garnishment against a bank is contrary to
the legislative policy codified in Del. Code Ann. tit. 10, § 3502,
which expressly exempts banks from the operation of the attachment
laws. The court also denied the application as to Partial, holding
that plaintiff's bare allegations that defendant may abscond are insufficient to justify issuance of a restraining order without notice and
an opportunity to be heard.
1.

Garnishment
Injunction

0-

0

1
1, 132

Where no wrong is alleged against defendant bank, but only
against its creditor, a restraining order seeking to freeze funds held
in the creditor's depository account pending further order of the
court, is in substance a species of garnishment.
2.

Garnishment

1

A garnishment is a judicial writ or order, sometimes issued at
the outset of litigation, that directs a third person holding property
of the principal defendant to hold such property and not to pay it
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over to the defendant pending further order of the court; the property
thus held may then be resorted to at the conclusion of the litigation
for the satisfaction of any judgment that the plaintiff may achieve.
In Delaware, a garnishment is a remedy available from the superior
court. DEL. CODE ANN. tit. 10, §§ 3501, 3502, 3509 (1975).
3.

Garnishment
Injunction

:= 1
C

1, 132

An order seeking to direct a third party, holding property of a
person, to refrain from paying over that property to that person and
hold it for ultimate satisfaction of a judgment, is the substantial
equivalent of a writ of garnishment although it is denominated a
writ of injunction.
4.

Equity

C

1

It is an elementary proposition of equity jurisprudence that
equity will follow the law, by which it is meant both that courts of
equity will recognize and give effect to all legal rules in their proper
sphere, when applied to legal estates, and that, beyond that, the
policies reflected in rules of law will be extended to equitable estates
by analogy where appropriate.
5.

Injunction

C

137(1)

In Delaware, a writ of injunction seeking to restrain a bank
from disposing of funds should be denied on the grounds that issuance
would be contrary to the legislative policy respecting garnishment of
funds held by Delaware banks.
6.

Injunction

0-

132

The imposition of judicial restraint upon the disposition of property, before a property owner has had an opportunity to be heard
with respect to the restraint, is an extreme remedy.
7.

Injunction

C

143

Conclusory allegations that a defendant may abscond, if he has
notice of a proposed restraint on funds held in a deposit account,
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are insufficient to justify the extraordinary remedy of a restraining
order without notice and an opportunity to be heard.
Daniel F. Lindley, Esquire, and Linda A. Blanchfield, Esquire, of
Potter, Anderson & Corroon, Wilmington, for plaintiff.
Thomas P. Collins, Esquire, of Wilmington Trust Company, Legal
Department, Wilmington, for defendant.
Walter P. McEvilly, Jr., Esquire, of Prickett, Jones, Elliott, Kristol
& Schnee, Wilmington, for H. Feinberg Furniture Co.
ALLEN,

Chancellor

The Delaware Trust Company, plaintiff, has moved at the outset
of this case for a temporary restraining order enjoining the withdrawing, transferring or encumbering of funds held by defendant
Morris Partial in a depository account at the Wilmington Trust
Company, a Delaware banking corporation. The pending motion
also asks that Wilmington Trust Company be temporarily restrained
from permitting the withdrawal, etc., of amounts now held on deposit
with it by defendant Partial and/or his business, Oriental Rug Gallery
of Delaware, Inc.
The gist of the complaint is a charge that defendant Partial is
wrongfully refusing to return to Delaware Trust Company some
$15,750. The facts establishing that legal wrong are made out on
the present record through the verified complaint and the affidavit
of Roger Pernick. Those papers tell the following story.
In connection with the winding up of a portion of the business
of a local furniture retailer, Mr. Pernick issued a check drawn on
Delaware Trust Company to defendant Partial or his business in the
amount of $15,750 in full payment and satisfaction of an open
account. On the following day, it was discovered that the balance
due to Partial was actually somewhat less than $15,750 and Mr.
Pernick, after unsuccessfully attempting to reach Mr. Partial, placed
a "stop payment" order with Delaware Trust Company on the
check. Two days later, on May 1, 1986, Mr. Pernick advised Mr.
Partial of the foregoing and agreed with Mr. Partial that the correct
balance due to Partial was $14,914. A second check in the amount
of $14,914 drawn on Delaware Trust Company was then issued and
delivered to Partial. Mr. Partial expressly agreed at that time not
to deposit the $14,914 check until the stop payment had been con-
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firmed. Nevertheless, Partial deposited the second check. Both checks
were paid by plaintiff, resulting in an overpayment. In later conversations, Partial assured Pernick that the $15,750 excess would be
reimbursed on May 8, 1986. There has been no reimbursement.
Partial has now apparently refused to make any present reimbursement, indicating that he wished to consult his attorney. This action
was filed in this Court on May 12, 1986, claiming that plaintiffs
legal remedy would be inadequate "because, upon information and
belief, Partial's.. .business is newly established and may not have
sufficient income or assets that are subject to attachment or seizure
by plaintiff." See, 10 Del.C. §342. The application for a restraining
order was presented immediately.
I
A hearing on the pending application for a temporary restraining
order was held without notice to Mr. Partial, plaintiff claiming that
to provide such notice would risk defeating the purpose of the action.
It is not alleged that Mr. Partial is a non-resident of this state; nor
that he cannot be located or is preparing to flee the jurisdiction. See,
10 Del.C. §§ 365, 366.
Wilmington Trust Company was afforded notice of the hearing,
has appeared and resists the granting of the motion insofar as the
motion seeks to restrain it. In that connection it should be noted
that the complaint contains no allegations of wrongdoing directed
towards Wilmington Trust Company.
For purposes of the current motion, I assume the truth of the
allegations of the verified complaint and the Pernick affidavit. In the
circumstances thus shown, the utility to plaintiff of the relief sought
is apparent and, indeed, assuming those facts to be true, the commonsense appeal of simply freezing the money that Partial is now wrongfully retaining until legal rights in it may be determined, is powerful.
Unhappily for plaintiff, however, the granting of the relief sought
is, in my opinion, precluded by the legislative policy reflected in the
statute that exempts banks in the state from the operation of the
attachment and garnishment laws of this state. See, 10 Del.C. § 3502.
II
[1] Consideration of the pending motion must begin with the
question of what legal theory supports the issuance of an order
restraining the Wilmington Trust Company in these circumstances?
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As no wrong is alleged against it, but only against its creditor, Mr.
Partial, and as the only relief sought against it is the freezing, pending
further order of the Court, of the amounts held by it in Partial's
account, it is apparent that the restraining order sought is n sutstance
a species of garnishment.
[2]

A garnishment is a judicial writ or order, sometimes issued

at the outset of litigation, that directs a third person holding property
of the principal defendant to hold such property and not to pay it
over to the defendant pending further order of the Court; the property
thus held may then be resorted to at the conclusion of the litigation
for the satisfaction of any judgment that the plaintiff may achieve.
A garnishment is a remedy available from the Superior Court. 10
Del. C. §§ 3501, 3502, 3509.
Why has plaintiff, in this instance, not proceeded in the conventional way in the Superior Court on this claim for money damages,
by filing his complaint in that court and seeking the issuance of a
mesne writ of garnishment? The answer, I believe, lies in the provisions of 10 Del.C. §3502. That statute provides as follows:
Corporations Subject To Attachment and Garnishment.
All corporations doing business in this State, except
banks, savings institutions and loan associations, are subject
to the operations of the attachment laws of this State, as
provided in the case of individuals. . .. A corporation shall

be liable to be summoned as garnishee.
Since, the third party to be garnished in this instance would be a
bank, Section 3502 would preclude plaintiff, not from pursuing its
claim in the Superior Court against Mr. Partial, but from obtaining
the mesne process of garnishment in that court. It is for this reason
alone that plaintiff claims that its legal remedy is inadequate.
[3] The order sought in this instance, while denominated a
writ of injunction rather than a writ of garnishment, is the substantial
equivalent of a garnishment, albeit issuance of the writ requested
would, presumably, not itself create a lien on the property subject
to the order, as would a garnishment. Compare, In re Dukes, D.Del.,
276 F. 724 (1921). I do not regard that difference as consequential
in the present circumstances, however. In fact, plaintiff seeks an
order directing a third party, holding property of the principal defend-

ant, to refrain from paying over that property to the principal
defendant and hold it for ultimate satisfaction of a judgment achieved
in the litigation. Where, as here, the entity sought to be so enjoined
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is a bank, I regard the substantial functional identity of the two
remedies as sufficient to properly implicate the clear legislative policy
exempting banks from the effects of garnishments.
It has been held that Section 3502 does not directly exempt
Delaware banks from the operation of our sequestration process. See,
Garretson v. Garretson, Del. Supr., 306 A.2d 737 (1973). The statute
authorizing sequestration (10 Del.C. §366), however, - and the
Garretson case construing it - is limited to the seizure of property
to compel appearance and thus has no application to the case at
bar.
Chancellor Harrington's opinion in Provident Trust Co. v. Banks,
Del. Ch., 9 A.2d 260 (1939) supplies more pointed guidance to the
question here presented. In that action plaintiff sought equitable
execution against amounts held by Mrs. Banks, a judgment debtor
of plaintiff, in the Wilmington Trust Company. The Court there
declined to entertain the suit holding that the predecessor of Section
3502 precluded the remedy sought. It held:
By a creditors' bill, the creditor seeks to satisfy his
judgment out of the equitable assets of the debtor, which
cannot be reached on execution process. 5 Pom.Eq.Jur.,
4th Ed., §2308 (§885). Such a bill is, therefore, in the
nature of an equitable execution or proceeding in rem rather
than in personam....
It is an elementary rule that property, which is exempt from
levy and sale under legal process, either by general exemption statutes, or because of a dearly defined public
policy, cannot be reached by a creditors' bill.
It is necessarily conceded that by reason of the provisions of [Section 3502], a banking institution, whether
acting as trustee or otherwise, is not subject to the attachment laws of this State, and money or other property in
its custody and control is, therefore, exempt from seizure
in that -proceeding in the law courts. [citing cases] That
statute defines the policy of this State toward such institutions, and the same rule, therefore, applies to a creditors'
bill filed in this court, in which a banking institution, acting
as a trustee, is a party defendant. The complainants' bill,
therefore, fails to state a cause of action. 9 A.2d at 262.
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[4,5] It is an elementary, if carefully limited, proposition of
equity jurisprudence that equity will follow the law, by which it is
meant both that courts of equity will recognize and give effect to
all legal rules in their proper sphere (when applied to legal estates)
and that, beyond that, the policies reflected in rules of law will be
extended to equitable estates by analogy where appropriate. See, 2
Pomeroy Equity Jurisprudence §§ 425, 426 (1941). I take it that it was
this principle that this Court applied in the Provident Trust case and
it is this respect for the policies underlying the statutory law that
compels the decision here reached. The policy of the legislature with
respect to the seizure or garnishment of funds held by Delaware
banks is clear. I cannot conclude that that policy may be ignored
by the simple expedient of denominating the writ sought as one of
injunction rather than one of garnishment. Therefore, I conclude
that irrespective of the strong probability of merit shown by the
complaint, it would be inappropriate for this Court to grant the
remedy now sought insofar as it seeks to restrain pendente lite the
disposition by the Wilmington Trust Company of funds held by it.
III
The pending application seeks as well to restrain Mr. Partial
from withdrawing funds from his Wilmington Trust account. With
respect to this relief, the provisions of Section 3502 have no application. The order, if granted, would run only to Mr. Partial and
not to a Delaware bank.
As indicated above, I conclude that plaintiff has shown a clear
probability of ultimate success on the merits of its claim. Whether
it has shown an imminent threat of irreparable injury - the sine
qua non of a temporary restraining order - is, however, another
matter. On that subject, all that the record at this stage disclosed
is that Mr. Partial's business entity Oriental Rug Gallery of
Delaware, Inc., is a newly-formed business. It is not clear whether
that entity would be judgment-proof or not, although I am asked
to, in effect, assume that it would be. Nor is it clear whether Mr.
Partial would, in the circumstances, be personally liable on the claim
and, if so, whether he is judgment-proof or not.
[6] The imposition of judicial restraint upon the disposition of
property before a property-owner has had an opportunity to be heard
with respect to the restraint, is an extreme remedy. In the analogous
area of domestic attachment at law, before a writ of domestic at-

1987]

UNREPORTED CASES

tachment may issue, a court must find "that the defendant cannot

be found, or that the defendant is justly indebted to the plaintiff in
a sum exceeding $50, and has absconded from his usual place of
abode or is about to leave the State or has gone out of the State
with intent to defraud his creditors or to elude process." 10 Del.C.
§3501.
With respect to attachment through sequestration process, again,
it is necessary for the court to determine that the defendant "cannot
he found to be served. . .and that there is just ground to believe
that he intentionally avoids such service". 10 Del.C. §365.
[7] It is insufficient for a plaintiff seeking to attach property
of a defendant simply to allege in conclusory terms that there is a
risk that if defendant has notice of a proposed seizure he may abscond.
I see no reason to conclude that a plaintiff should be granted the
analogous remedy here sought on less of a showing. Allegations of
the kind here made, do not, in my opinion, establish the kind of
actual threat of irreparable injury that would be necessary to justify
the extraordinary remedy of a restraining prior to notice and an
opportunity to be heard. So concluding, I need not reach the troubling
questions (1) whether an ex parte restraining order that restricts the
defendant from exercising any dominion whatsoever over property
would, in the circumstances of this case, constitute a governmental
"deprivation" of "property" within the meaning of the fourteenth
amendment to the federal Constitution or (2) whether any such
deprivation would constitute a violation of those principles of constitutional law that, as a general matter, require notice and opportunity to be heard before one may be "deprived," even temporarily,
of such "property". See, Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct.
1983, 1996 (1972); Sniadach v. Family Finance Corp., 395 U.S. 337,
895 S.Ct. 1820 (1969).
For the foregoing reasons, the pending application will be denied.
IT IS SO ORDERED.

