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EDICK v. CONTRAN .CORP.
No. 7662
Court of Chancery of the State of Delaware, New Castle
March 18, 1986
Edick, a former minority stockholder of Contran Corporation,
filed a class action attacking a reverse stock split whereby the minority
stockholders of Contran were cashed out at $5,000 per share. Edick
alleged that the $5,000 per pre-split share was so grossly unfair as
to constitute fraud, and further alleged that the method by which
the reverse stock split was accomplished also construed a fraud
because the corporation's directors breached its fiduciary duty of
entire fairness. Contran Corporation and its three directors, Harold
Simmons, Glen R. Simmons, and Michael A. Snetzer, moved to
dismiss on the ground that Edick's exclusive remedy is an appraisal
pursuant to Del. Code Ann. tit. 8, § 262 (1974).
In denying the defendant's motion, the court of chancery, per
Vice-Chancellor Berger, held that: (1) plaintiffs are not relegated to
an appraisal remedy, and (2) the allegedly material omissions in the
information statement combined with the allegations as to the manner

in which the reverse stock split was effectuated adequately stated a
claim for breach of the fiduciary duty of entire fairness.

1.

Corporations

C--- 584

The exclusivity of the appraisal remedy in a cash-out merger
where questions of procedural unfairness having a reasonable bearing
on substantial issues affecting the price being offered are the essential
bases of the suit.

2.

Corporations

C--

584

In a reverse stock split whereby the minority stockholders of a
corporation were cashed-out at $5,000 per share, plaintiffs are not
relegated to an appraisal remedy.
3.

Pretrial Procedure

C=- 622

A claim for breach of the fiduciary duty of entire fairness will
be dismissed only if it is clearly without merit, either as a matter
of law or fact.

19871
4.

UNREPORTED CASES

Corporations

0-

584

Allegedly material omissions in the information statement combined with the allegations as to the manner in which the reverse
stock split was effectuated adequately stated a claim for breach of
the fiduciary duty of entire fairness.
Irving Morris, Esquire, and Kevin Gross, Esquire, of Morris and
Rosenthal, P.A., Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, Esquire, and Michael Houghton, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendants.
BERGER,

Vice-Chancellor

Plaintiff, a former minority stockholder of Contran Corporation
("Contran"), filed this purported class action attacking a reverse
stock split whereby the minority stockholders of Contran were cashedout at $5,000 per share. Defendants, Contran and its three directors
- Harold C. Simmons ("Simmons"), Glenn R. Simmons and
Michael A. Snetzer, moved to dismiss on the ground that plaintiffs
exclusive remedy is an appraisal pursuant to 8 Del. C. §262. This
is the decision on defendants' motion.
Contran is a diversified company operating primarily through
subsidiaries in real estate, agriculture, oil and gas manufacturing
and sugar production. Prior to April 27, 1984, approximately 99%
of Contran's outstanding common stock was owned by a trust created
by Simmons for the benefit of his children and grandchildren. Simmons, as sole trustee, controlled Contran and elected its three member
board of directors.
In a Notice to Stockholders and Information Statement ("Information Statement"), dated April 27, 1984, Contran's public stockholders were advised that the company's certificate of incorporation
had been amended to effect a reverse stock split. The amendment,
adopted by written consent pursuant to 8 De. C. §228, provides
that (1) each ten shares of common stock shall be changed into one
share; (2) no fractional shares shall be issued and stockholders shall
be paid $5,000 per pre-split share; and (3) appraisal rights will be
available for those cashed-out as a result of the stock split (i.e., all
of Contran's public stockholders).

DELAWARE JOURNAL OF CORPORATION

LAW

[Vol. 12

Plaintiff alleges that the price of $5,000 per pre-split share is
"so grossly unfair as to constitute fraud" and devotes six pages of
the complaint to an analysis of Contran's assets. He alleges that the
book value of Contran's common stock as of December 31, 1983
was $4,614 and that the book value did not include the current
market value of various securities and other assets owned directly
or indirectly by Contran totaling approximately $4,700 per share.
In addition to those assets as to which he assigned dollar values,
plaintiff also alleges that the fair market value of certain real estate
held by Contran or its subsidiaries greatly exceeds its carrying value.
The complaint also attacks the method by which the reverse
stock split was accomplished. The defendant directors allegedly set
the cash-out price unilaterally and arbitrarily; failed to obtain an
independent expert's opinion on fairness; ignored the appreciated
value of Contran's assets in determining the cash-out price; failed
to obtain appraisals of all of Contran's assets; and withheld material
information by failing to disclose data on comparable sales and real
estate appraisals obtained by Contran or its subsidiaries. Plaintiff
alleges that these acts and omissions constitute a fraud on the public
stockholders.
[1,2] In support of their motion to dismiss, defendants relied
primarily on the decision in Weinberger v. U.O.P., Inc., Del. Supr.,
457 A.2d 701 (1983) as applied by this Court in recent decisions,
including Rabkin v. Philip A. Hunt Chemical Corp., Del. Ch., 480 A.2d
655 (1984). However, after briefing and oral argument Rabkin was
reversed in a decision where, for the first time since Weinberger, our
Supreme Court considered "the exclusivity of the appraisal remedy
in a cash-out merger where questions of procedural unfairness having
a reasonable bearing on substantial issues affecting the price being
offered are the essential bases of the suit." Rabkin v. Philip A. Hunt
Chemical Corp., Del. Supr., 498 A.2d 1099, 1100 (1985). Assuming,
without deciding, that the holdings in Weinberger and Rabkin apply
with equal force to a cash-out accomplished through a reverse stock
split, I conclude that plaintiffs are not relegated to an appraisal
remedy and defendants' motion to dismiss must be denied.
In their initial briefs, defendants argued that the complaint
centers upon the alleged inadequacy of the cash-out price and that,
as a result, appraisal provides a complete and adequate remedy.
Plaintiff countered that, even as Weinberger had been applied by this
Court, the complaint alleges unfair dealing as well as unfair price
and, thus, is not subject to dismissal. Following the Supreme Court
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decision in Rabkin, the parties submitted supplemental memoranda
analyzing the impact of that decision on the pending motion. Not
unexpectedly, defendants argued that Rabkin is distinguishable on its
facts whereas plaintiff found that it "completely reinforced" his
original position.
In Rabkin, plaintiffs attacked the cash-out merger of a whollyowned subsidiary of Olin Corporation ("Olin") with and into Philip
A. Hunt Chemical Corporation ("Hunt") whereby the public stockholders of Hunt were to receive $20 per share. Olin had acquired
63.4% of Hunt's outstanding common stock on March 1, 1983
pursuant to a stock purchase agreement which provided that if Olin
were to acquire all or substantially all of the remaining Hunt shares
within one year of the dosing date, Olin would pay the equivalent
of at least the net purchase price per share (approximately $25) (the
"one year commitment"). The merger at issue was agreed upon
approximately one month after the expiration of the one year commitment at a price of $20 per share.
In addition to numerous more general allegations as to the
inadequacy of the price, the Rabkin complaints also alleged that the
price was grossly inadequate because Olin manipulated the timing
of the merger to avoid the one year commitment. In reversing this
Court's dismissal of the Rabkin complaints, the Supreme Court
stated:
In Weinberger we observed that the timing, structure,
negotiation and disclosure of a cash-out merger all had a
bearing on the issue of procedural fairness. The plaintiffs
contend inter alia that Olin breached its fiduciary duty of
fair dealing by purposely timing the merger, and thereby
unfairly manipulating it, to avoid the one year commitment.
In support of that contention plaintiffs have averred specific
facts indicating that Olin knew it would eventually acquire
Hunt, but delayed doing so to avoid paying $25 per share.
While we do not pass on the merits of such questions,
Olin's alleged attitude toward the minority. . .coupled with
the apparent absence of any meaningful negotiations as to
price, all have an air reminiscent of the dealings between
Signal and UOP in Weinberger.
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These are issues which an appraisal cannot address, and
at this juncture are matters that cannot be resolved by a
motion to dismiss. Id. at 1105-1106.
In arguing that Rabkin does not undermine their motion to dismiss,
defendants point out that this complaint does not allege any manipulative conduct like that in Rabkin and, instead, repeatedly challenges
defendants' method of valuation. Moreover, defendants argue that
the allegations plaintiff relies upon do not state a cognizable claim
of unfair dealing. Specifically, they say that there is no requirement
that they (1) condition the stock split on a majority of the minority
vote; (2) negotiate the cash-out price or retain an independent expert
to provide a fairness opinion; or (3) secure appraisals of all of
Contran's assets.
I find it unnecessary to decide whether, under Rabkin, such
allegations would be sufficient to state a claim of unfair dealing
standing alone. In this case, the complaint also alleges unfair dealing
in the form of nondisclosures. The Information Statement makes
reference to appraisals and comparable sales data which form the
basis for Contran's stated belief that the fair market value of certain
real estate owned by Contran or its subsidiaries "substantially exceeds" its carrying value (which is more than $7 million). The
complaint cites to the appropriate portions of the Information Statement and alleges that defendants committed a fraud upon the public
stockholders by, among other things, withholding this "material
information as to value. . . ." Complaint, 17(g).
[3,4] While it may turn out that defendants have no obligation

to disclose this information, see, e.g., Flynn v. Bass Brothers Enterprises,
Inc., 744 F.2d 978 (3rd Cir. 1984), this allegation is not "clearly

without merit, either as a matter of law or fact." Rabkin v. Philip
A. Hunt Chemical Corp., 498 A.2d at 1104. The allegedly material
omissions in the Information Statement combined with the allegations
as to the manner in which the reverse stock split was effectuated
adequately state a claim for breach of the fiduciary duty of entire
fairness. Accordingly, defendants' motion to dismiss is denied.

IT IS SO ORDERED.
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ENGELHARD CORP. v. SAVIN CORP.
No. 8202
Court of Chancery of the State of Delaware, New Castle
January 2, 1986
On November 5, 1985, during discovery in its action for breach
of contract and misappropriation of trade secrets, Engelhard filed
and served interrogatories, a document production request, and a
notice of deposition upon Savin. Savin moved for a protective order
to prevent Engelhard from proceeding with this discovery.
The court of chancery, per Vice-Chancellor Jacobs, in granting
Savin's motion for a protective order, held that: (1) since Savin's
discovery was contested by Engelhard as irrelevant, Savin must
establish that the proposed discovery is reasonably calculated to lead
to the discovery of admissible evidence; and (2) Savin must identify
with reasonable particularity the matter which it claims constitutes
a trade secret before it will be allowed (given a proper showing of
need) to compel discovery of Engelhard's trade secrets.
1.

Patents

0

292.3(2)

Where a party seeks discovery that its adversary contends is not
relevant, the party seeking discovery may, given a proper and timely
objection, be required to establish that the proposed discovery is
reasonably calculated to lead to the discovery of admissible evidence.
2.

Patents

0C- 292.3(2)

Where a plaintiff in a trade secret case seeks to discover the
trade secrets and confidential proprietary information of its adversary,
the plaintiff will normally be required first to identify with reasonable
particularity the matter which it claims constitutes a trade secret
before it will be allowed (given a proper showing of need) to compel
discovery of its adversary's trade secrets.
3.

Patents

0=- 292.3(2)

The purpose of the trade secret disclosure requirement is to
clarify the issues involved in the dispute so as to assure that there
will be no disclosure of an adversary litigant's trade secrets beyond
what is necessary for the prosecution of the litigation.
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Charles S. Crompton, Jr., Esquire and Donald J. Wolfe, Jr., Esquire,

of Potter, Anderson and Corroon, Wilmington, Delaware, and John
A. Diaz, Esquire, Alfred P. Ewart, Esquire, James W. Gould,
Esquire, Joseph A. DeGirolamo, Esquire and Dickerson M. Downing, Esquire, of Morgan, Finnegan, Pine, Foley & Lee, New York,
New York, for plaintiff.
William 0. LaMotte, III, Esquire and Donald F. Parsons, Jr.,
Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Roger M. Milgrim, Esquire, Daniel Smirlock, Esquire
and Lawrence I. Weinstein, Esquire, of Milgrim, Thomajan, Jacobs
& Lee, New York, New York, for defendant.
JACOBS,

Vice-Chancellor

The defendant, Savin Corporation ("Savin"), has moved for a
protective order relating to certain discovery being sought by plaintiff
Engelhard Corporation ("Engelhard"). The motion has been briefed
and argued. This is the Court's decision on Savin's motion.

I
This lawsuit, which Engelhard commenced in October, 1985,
stems from a contractual relationship between the parties which began
in November, 1982, when Savin contacted Engelhard to assist it in
solving certain technical problems involving the creation of an improved liquid ink technology for use in a new high speed office
copier which Savin was then developing. Engelhard's Amended Complaint alleges that the parties recognized that the solution of those
problems would require a joint research and development effort and
a mutual exchange of trade secrets in a fiduciary relationship. Accordingly, the parties entered into a Confidentiality Agreement that
prohibited any analysis by Savin of any samples disclosed to it by
Engelhard, and any commercial use or disclosure by Savin of trade
secrets disclosed by Engelhard to Savin. Engelhard alleges that (a)
pursuant to the Confidentiality Agreement, it and Savin jointly
developed certain concepts for liquid plain paper copiers that included
fusers and afterburner sections, and (b) it developed several experimental materials which it submitted to Savin, in confidence, for
testing, and (c) those materials contained Engelhard trade secrets
which Savin later incorporated into its liquid ink copier. Neither the
(unverified) complaint nor any document filed by Engelhard to date,
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purports to identify the matters which Engelhard claims constitute
trade secrets.
Engelhard further alleges that Savin has breached the Confidentiality Agreement, in that Savin has: (i) commercially used Engelhard trade secrets by licensing the copier technology to third parties
for 20 million dollars, (ii) obligated itself to disclose Engelhard's
trade secrets to third parties, (iii) actually disclosed Engelhard's trade
secrets, and (iv) disclosed liquid ink copiers incorporating such trade
secrets, to third parties. Engelhard further claims that Savin's alleged
conduct also constitutes, in addition to a breach of contract, a
misappropriation of its trade secrets and a violation of the Delaware
Trade Secrets Act, 6 Del. C. §2001, el seq. Accordingly, Engelhard
seeks injunctive relief and damages, as well as expedited discovery
"to determine the extent to which Savin has displayed or licensed
liquid ink technology" or has "otherwise sold, used, or disclosed
Engelhard trade secrets."
In its Answer and moving papers, Savin disputes both Engelhard's material allegations and Engelhard's characterization of its
contribution to the development of Savin's liquid ink technology.
Savin denies that it has sold any copiers using the Engelhard-contributed technological input (which it refers to as the "Engelhard
Catalyst"), Savin also points out that it has now discontinued its
plans to commercially manufacture the high speed copier that would
have utilized the new liquid ink technology. However, that technology
does remain extremely valuable, because Savin has now licensed
certain of its liquid toner and related technology to Xerox Corporation, E. I. Dupont de Nemours & Co. and Harris Graphics. Thus
far those licenses have produced revenues in excess of $20 million.
By way of further background, Savin further points out that
after the Savin/Xerox license was announced, Engelhard expressed
concern as to whether its catalyst technology had been improperly
transferred to Xerox. Seeking to alleviate Engelhard's concern, Savin
assured Engelhard, at a meeting among Savin and Engelhard representatives in July, 1985, that there had been no disclosure of
Engelhard catalyst information. Unsatisfied by these assurances, Engelhard's Chief Patent Counsel wrote a letter to Savin's General
Counsel in July, 1985, suggesting that the best way to resolve the
matter would be for both Savin and Engelhard to approach Xerox
and DuPont and to ask each licensee to reveal what Engelhard
catalyst-related information had been given to it. In response to that
suggestion, Savin retained special counsel, who met with Engelhard's
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counsel in September, 1985 and agreed to further investigate whether
there had been any disclosure of the Engelhard catalyst information
to Savin's licensees. Counsel's investigation was to be followed by
a meeting among Savin, Engelhard and Xerox representatives, and
(if Engelhard desired) by similar meetings among the parties and
the other licensees.
Thereafter, Savin's special counsel periodically informed Engelhard's outside counsel of the status of the investigation. By midOctober, Savin's special counsel was able to advise Engelhard's
counsel that the investigation would be completed shortly, and that
its preliminary investigation had confirmed that the Engelhard Catalyst had never been transferred, nor had its formulation been
disclosed, to any licensee. Engelhard does not dispute that this sequence of events took place as narrated.
A few days later, Engelhard filed this action. On November 5,
1985, Engelhard filed and served interrogatories, a document production request, and a notice of deposition of Savin. On December
2, 1985 Engelhard noticed the deposition of Dupont, one of Savin's
licensees. Engelhard's discovery is the subject of Savin's motion for
a protective order.
II

The instant discovery dispute, for which the foregoing background sets the stage, was triggered by certain of Engelhard's interrogatories and document requests that seek broad categories of
information relating to Savin's confidential liquid toner and copier,
including fuser and afterburner, technology. (See, e.g., Engelhard
Document Request Nos. 12, 13 and 14 and Interrogatory Nos. 6,
13, 22 and 34). Engelhard's deposition notices of Savin and Dupont
evidence a similar intent to inquire into some or all of those areas
as well.
Savin strenuously objects to Engelhard's discovery requests, on
the ground that Engelhard has failed to identify what it claims to
be the trade secrets that Savin allegedly improperly used, appropriated
and/or disclosed. Savin contends that Engelhard has not and cannot
demonstrate how discovery of Savin's liquid toner and copier technology is necessary for Engelhard to determine whether Savin improperly disclosed Engelhard's trade secrets. Savin argues that only
after Engelhard identifies the specific trade secret information it claims
to be in issue, can the relevance (if any), of its proposed discovery
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of Savin's liquid toner and copier technology be assessed and determined. Savin thus seeks a protective order that would: (i) require
Engelhard to identify the alleged trade secrets that it claims were
given to, and allegedly improperly used, appropriated, and/or disclosed by Savin, (ii) permit the parties a reasonable time during
which Savin would assess the propriety of Engelhard's proposed
discovery with respect to Engelhard's claim of trade secret misappropriation and unauthorized commercial use, during which period
the parties would attempt to establish the proper limits of such
discovery, and (iii) with respect to Engelhard's claim of improper
trade secret disclosure, permit Engelhard to depose Savin's licensees
to determine whether Savin disclosed to those licensees the trade
secrets previously identified by Engelhard.
Savin argues that a protective order limiting discovery in the
foregoing fashion is supported by the case law, is compelled by the
equities of this particular case, and, moreover, is consistent with
Engelhard's own ante litem position. Any other result, Savin contends,
would signal an open season for Engelhard to roam through Savin's
own confidential and technical trade secret information by virtue of
having merely filed a complaint alleging improper use or disclosure
of trade secrets.
In response, Engelhard states that it is willing to file a "trade
secret statement" under an appropriate protective order,* before any
discovery proceeds against Savin, setting forth the technology disclosed by it to Savin. However, Engelhard takes the position that
the trade secret statement must be filed under seal and must not be
disclosed to Savin for 90 days, during which time Engelhard would
proceed with its discovery of Savin. Engelhard asserts that this
approach is reasonable, because it is willing, at least for the time
being, to restrict the scope of its discovery to the period from and
after January 1, 1982 and to "the catalysts, to the fuser and afterburner sections."
(Transcript of 12/10/85 Hearing, p. 36).
III
Chancery Court Rule 26(c) authorizes this Court to order "that
discovery may be had only on specified terms and conditions," that
* The parties have recently agreed to, and the Court has approved, such a
protective order.
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"the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery," that "the scope
of discovery be limited to certain matters," and that "a trade secret
or other confidential . . . information . . . be disclosed only in a
designated way." Having considered the briefs and other submissions
of the parties, I am persuaded that a protective order should be
entered granting the relief sought by Savin.
[1,2] Where a party litigant seeks discovery that its adversary
contends is not relevant, the party seeking discovery may, given a
proper and timely objection, be required to establish that the proposed
discovery is reasonably calculated to lead to the discovery of admissible evidence. That basic discovery principle is applicable to
trade secret cases as with any other case, but with one additional
twist. Where, as here, a plaintiff in a trade secret case seeks to
discover the trade secrets and confidential proprietary information
of its adversary, the plaintiff will normally be required first to identify
with reasonable particularity the matter which it claims constitutes
a trade secret, before it will be allowed (given a proper showing of
need) to compel discovery of its adversary's trade secrets. Data General
Corp. v. SCI Systems, Inc., Del. Ch., C.A. No. 5662, Brown, V. C.
(November 27, 1978); Xerox Corporationv. InternationalBusiness Machines
Corporation, 64 F.R.D. 367, 371-72 (S.D.N.Y. 1974); Struthers Scientific
&Int. Corp. v. General Foods Corp., 51 F.R.D. 149, 154 (D. Del.1970).
Engelhard does not contest that legal proposition, and, as noted, it
has agreed to file a trade secret statement.
[3] However, Engelhard argues that Sa.vin should not be permitted access to the contents of that trade secret statement for 90
days, during which time Engelhard would take its discovery, albeit
in a somewhat pared down form. Engelhard's position, if accepted,
would defeat the very purpose of the trade secret disclosure requirement, which is to enable the parties, and, if necessary, the Court,
to determine the outside parameters of discovery. Stated differently,
the purpose of the requirement is to clarify the issues involved in
the dispute so as to assure that there will be no disclosure of an
adversary litigant's trade secrets beyond what is necessary for the
prosecution of the litigation. Data General, supra, slip op. at p. 5;
Struthers, supra, 51 F.R.D. at 154. Engelhard's proposal would enable
it to complete its discovery before the ground rules of relevancy
could even be established. Such a result would be inequitable and
arbitrary, and Engelhard's unilateral decision to reduce the scope of
its discovery would not necessarily eliminate the inequity. Engelhard
has offered no legal or factual support to justify its position.
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Because Savin's approach is consistent with the case law and
also with Engelhard's own pre-litigation position, and is fair to both
sides, Savin's motion for a protective order will be granted. To
implement the rulings contained in this Opinion, I have entered the
attached protective order.
ORDER
Defendant Savin Corporation ("Savin"), having moved for a
protective order relating to certain discovery propounded by plaintiff
Engelhard Corporation ("Engelhard"), and the Court having heard
the parties and, for the reasons set forth in its Opinion of even date,
having concluded that Savin's motion should be granted:
WHEREFORE, IT IS HEREBY ORDERED this 2nd day of
January, 1986, as follows:
1. Engelhard's pending discovery requests shall be held in abeyance until the completion of the events set forth in Paragraphs 2,
3, and 4(a) below.
2. Engelhard shall serve and file (pursuant to the terms of the
Protective Order previously agreed to between the parties and entered
by the Court) a response to Savin's pending interrogatories and
document production request. Engelhard's response shall contain its
"trade secret statement." Unless the parties otherwise agree in writing, such response shall be served and filed on or before February
4, 1986.
3. Except as the parties may otherwise agree in writing, Savin
shall have thirty (30) days from the service and filing of Engelhard's
response, in which to file an amended response to Engelhard's pending discovery requests, which amended response shall contain Savin's
objections, if any, to Engelhard's pending discovery requests.
4. After Savin files its amended response: (a) the parties shall
confer in a good faith effort to resolve any disputes concerning the
scope of the discovery being sought by Engelhard and any other
objections of Savin, and (b) subject to the limitations upon the scope
of discovery and to any other limitations agreed upon by the parties
(or, in the absence of agreement, as ordered by the Court), Engelhard
shall thereafter be entitled to proceed with its depositions of Savin
and of such licensees of Savin as it wishes to depose, to determine
whether Engelhard's trade secrets (as previously identified by Engelhard) were improperly disclosed by Savin to its licensee(s).
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FLERLAGE v. KDI CORP.
No. 8807
Court of Chancery of the State of Delaware, New Castle
April 10, 1986
Plaintiffs, shareholders in defendant KDI Corporation, sought
injunctive and declaratory relief, challenging the right of holders of
preferred stock to vote at annual meetings after 1979, and seeking
to set aside an amendment to the Certificate of Incorporation which
was adopted in 1984 due to the votes under dispute. By a provision
in the Certificate of Preferences, preferred shareholders obtained the
right to vote at annual meetings in 1975 when noncumulative dividends had not been paid for two years. By 1979 two consecutive
dividend payments had been made but preferred shareholders continued to vote. The 1984 amendment would not have passed without
the votes of the preferred stock.
The court of chancery, per Vice-Chancellor Hartnett, held that
the provisions in the Certificate of Preferences read as a whole
unambiguously ended the preferred shareholders' right to vote once
dividends had been paid for two consecutive years and granted
summary judgment, enjoining preferred shareholders from voting
unless dividends are again passed for two consecutive years. The
court also found that the challenge to the 1984 amendment was
barred by laches.
1.

Corporations

0

95, 197, 199

In determining whether an ambiguity exists regarding voting
rights of preferred stockholders, the language of the Certificate of
Preferences must be considered as a whole.
2.

Corporations
Evidence

C

0- 95
384, 448

Parol evidence is irrelevant where the certificate of preferences
is clear and unambiguous.
3.

Corporations

0== 197, 200

In contrast with a "cumulative"

dividend, which must be paid
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before any common stock dividend can be paid, when a "noncumulative" preferred dividend is passed it is gone forever.
4.

Equity

C

362, 415

Summary judgment will be granted when there are no genuine
issues of material fact as to any valid legal theory advanced by the
non-moving party.
5.

Equity

C

67

A person who unreasonably delays in asserting an equitable
remedy will be foreclosed from obtaining equitable relief.
6.

Equity

C- 71(2)

Whether a party's delay in asserting his claims is unreasonable
is usually a question of fact.
7.

Equity

C

5

Summary judgment is not ordinarily granted on the defense of
laches.
8.

Corporations

C

202

One who did not own stock at the time of an election cannot
complain of any irregularities pertaining to it.
9.

Corporations
Equity

C

189(6)

, 71(2)

When a shareholder waited almost twelve months to challenge
an amendment to the Certificate of Incorporation, the challenge was
barred by laches.
10.

Equity

0-

72(1)

Ordinarily, for a defendant to prevail on a laches defense he
must show that he has suffered actual prejudice because of the delay
in the bringing of the action.
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189(6)

72(1)

Prejudice because of delay in bringing an action may be presumed where a corporate charter amendment was challenged almost
twelve months after its purported adoption.
12.

Corporations

Equity

0-

189(6)

0=, 70, 71(2)

In the absence of a showing of fraud, misconduct or other
compelling reason, the doctrine of laches bars a challenge to the
method of adoption of an amendment to a certificate of incorporation
almost twelve months after its purported adoption by one who was
aware of the likely illegality of the adoption.
A. Gilchrist Sparks, III, Esquire, and Michael Houghton, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
plaintiff Flerlage.
Richard H. Morse, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and G. Richard Poehner, Esquire, of Moore
& Peterson, Dallas, Texas, for plaintiff Weinstein.
R. Franklin Balotti, Esquire, Jesse A. Finkelstein, Esquire, and
Gregory P. Williams, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

I
In my opinion dated January 29, 1986, I denied defendant's
motion to dismiss this action but reserved consideration of the issue
of whether laches precludes the maintenance of this suit and consideration of plaintiffs' motion for summary judgment. I now find
that laches bars part of plaintiffs' claim but not all of it and that
plaintiffs are entitled to summary judgment on the part not barred.
As set forth in greater detail in my January 29, 1986, opinion,
the plaintiffs, stockholders of defendant KDI Corporation ("KDI"),

1987]

UNREPORTED CASES

brought this action seeking injunctive and declaratory relief. They
challenge the right of the holders of the preferred stock of KDI to
vote at annual meetings of the corporation. This right of the preferred
stockholders to vote came into being when dividends on the preferred
stock were passed for two consecutive years, which occurred in 1975.
The primary issue in this litigation is whether this right to vote
terminated upon resumption of two consecutive dividend payments
in 1979 or whether it still exists.
Plaintiffs allege that a "Fair Price Amendment" to the Certificate
of Incorporation of the corporation is invalid because it was adopted
only because the votes of the holders of the preferred stock were
counted at the 1984 Annual Meeting. The plaintiffs also seek to
prevent the preferred stock being voted at any future Annual Meeting.
I find that the holders of the preferred stock ceased to have a vote
in 1979 but that the 1984 Fair Price Amendment cannot be set aside
because of laches.
II
The essential facts are not disputed. Paragraph l(a) of the
Certificate of Designation of Preferences, Rights and Limitations for
the preferred stock of the corporation ("Certificate of Preferences")
provides that the holder of each share of preferred stock of KDI is
entitled to receive out of the earnings of the corporation for the fiscal
year immediately preceding such dividend, non-cumulative cash dividends at the annual rate of $4.00 per share payable on or before
May 31, of each year. That paragraph also specifically provides that
preferred dividends do not accumulate.
Paragraph 3(a) of the Certificate of Preferences provides that
the preferred stockholders shall be entitled to ten votes per share
after two consecutive dividends on the preferred stock have not been
paid.
It is uncontroverted that no dividends were paid on the preferred
stock in 1974 and 1975. In 1976 dividends were again paid on the
preferred stock, were not paid in 1977, but have been paid in every
year commencing in 1978. The management of KDI has allowed
the holders of the preferred stock to vote every year since 1976
because it takes the position that the nonpayment of dividends in
1974 and 1975 resulted in the preferred stockholders indefinitely
acquiring ten votes for each share of preferred stock held. The proxy
materials distributed for the 1984 and 1985 annual meetings reiterated
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management's contention that the holders of the preferred stock are

entitled to vote at annual meetings. Plaintiffs contend that language
in the Certificate of Preferences clearly and unambiguously provides
that once dividends on the preferred stock have been reinstated for
two consecutive years, the right of the holders of the preferred stock
to vote ends.
At the 1984 meeting the Board of Directors proposed the adoption of a so called "Fair Price Amendment" as Article Fifteenth of
KDI's Certificate of Incorporation. In order for the Fair Price
Amendment to have been adopted, it was necessary that the affirmative vote of a majority of the votes entitled to vote be cast in favor
of the amendment. A tally of the votes at the 1984 Annual Meeting
indicated that the proposed amendment passed by a margin of only
135,348 votes. Of the total votes cast, 615,096 votes were cast by
the holders of the preferred stock. If, therefore, the holders of the
preferred stock had not been entitled to vote, the proposed amendment would have failed.
The proxy materials distributed for the 1985 Annual Meeting
again stated that the holders of the preferred stock would be entitled
to vote. The materials further set forth two proposals from the Board
of Directors to amend the Certificate of Incorporation. The first
proposed amendment was a so-called "anti-greenmail" provision.
This amendment passed by over 700,000 votes and, because the
preferred stockholders cast only 560,000 votes, it was adopted regardless of whether the votes of the preferred stockholders were
counted.
The second 1985 proposed amendment, called "Proposal 3,"
would have eliminated the ability of the common stockholders to act
by written consent executed by the holders of a majority of the stock.
A tally of the votes cast at the 1985 annual meeting initially indicated
that Proposal 3 passed by less than 5,000 votes. Over 500,000 votes
were cast by the preferred stockholders and therefore the votes of
the preferred stockholders were critical.
In their Supplemental Complaint, the plaintiffs challenged the
acceptance of certain proxies voted at the 1985 meeting and alleged
that other irregularities rendered the vote invalid. KDI management
then ordered an independent recount of the votes which resulted in
a determination that Proposal 3 had not been approved by a majority
of the votes cast. Thereafter, the Charter was amended to delete
Proposal 3 and this issue became moot.
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III

The complaint alleges that the management of KDI allowed the
preferred stockholders to vote at the 1984 and 1985 meetings in
contravention of the dear language in the Certificate of Preferences
and that the amendments adopted at the 1984 and 1985 meetings
are invalid because they would not have passed except for the counting
of the votes of the preferred stockholders. As previously indicated,
the allegations regarding the adoption of the 1985 amendments are
now moot. The plaintiffs therefore now only seek injunctive and
declarative relief setting aside the 1984 amendments and preventing
the preferred stockholders from voting in the future.
The voting rights of the preferred stockholders are set forth in
the Certificate of Preference. It states in pertinent part:
"1. Cash Dividends on $4.00 Noncumulative ConvertiblePreferred
Stock.
(a) The holders of $4.00 Noncumulative Convertible Preferred
Stock shall be entitled to receive, when and as declared by
the Board of Directors, out of the earnings of the Corporation for the fiscal year immediately preceding such dividend, noncumulative cash dividends at the annual rate of
$4.00 per share, payable annually on or before May 31,
of each year, beginning with May 31, 1974, subject to
paragraph l(b) below. Dividends not paid upon, or declared and
set apart for payment upon, such shares of Preferred Stock on or
before any such dividend date shall not accumulate." (emphasis
added) ***
"3.

Voting rights.
(a) Except as set forth in Paragraph 1, above, if at
any time dividends on shares of $4.00 Noncumulative Convertible Preferred Stock shall not have been paid for two
consecutive annual payment dates, then each holder of $4.00
Noncumulative Convertible Preferred Stock shall be entitled
to ten (10) votes for each share of $4.00 Noncumulative
Convertible Preferred Stock held of record by him, with
the same and identical voting rights, except as expressly
provided herein, as holders of shares of Common Stock of
the Corporation, and not as a separate class. The special
voting rights under this Paragraph 3(a) shall become effec-
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tive at the next regular or special meeting of the stockholders
of this Corporation occuring after such two consecutive dividend payments have not been made, At such time as such
dividends have been paid or properly set aside for payment, so that
two consecutive dividends no longer remain unpaid or not properly
set aside for payment, the rights of the holders of $4. 00 Noncumulative
Convertible Preferred Stock under this paragraph shall cease, subject to renewal and termination from time to time upon
the same terms and conditions." (emphasis added)
The plaintiffs agree with the defendants that the language of
Paragraph 3(a) provides that the holders of preferred stock receive
a right to vote after two consecutive annual dividends have not been
paid. They, however, assert that the emphasized language in No. 3
above clearly and unambiguously provides that after dividends have
again been paid to the preferred stockholders for two consecutive
years, the special voting rights end. Defendants, on the other hand,
maintain that the preferred stockholders do not lose their right to
vote just because the payment of dividends on the preferred stock
is restored. They maintain that the language relating to restoration
of voting rights means only that the right to vote is restored if the
dividends which were passed are subsequently paid. Plaintiffs counter
that the quoted language cannot have that meaning because passed
dividends cannot be paid since the preferred stock is specifically made
noncumulative in paragraph l(a) of the Certificate of Preferences.
Plaintiffs waited until 1985 to challenge KDI's failure to terminate the special voting rights although, under the plaintiffs' interpretation of paragraph 3(a), the special voting rights would have
ended before the 1980 Annual Meeting-the first year after which
two consecutive dividends had again been paid to the preferred
stockholders.
IV
Plaintiffs have moved for summary judgment arguing that the
provisions of the Certificate of Preferences show as a matter of law
that the preferred stockholders were not entitled to vote at either the
1984 or 1985 annual meetings, and are not entitled to vote in the
future, unless two consecutive future dividend payments are again
not paid.
It is not disputed that paragraph 3(a) provides that the preferred
stockholders are entitled to ten votes for each share held, if at any
time dividends have not been paid on the preferred stock "for two
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consecutive annual payment dates." It further states, however, that
"at such time as such dividd have been paid or properly set aside
for payment, so that two consecutive dividends no longer remain
unpaid or not properly set aside for payment, the rights of the holders
of the $4.00 Noncumulative Convertible Preferred Stock under this
paragraph shall cease, subject to renewal and termination from time
to time upon the same terms and conditions." (emphasis added).
Plaintiffs argue that the words "such dividends" refer to the
two most recent consecutive dividends. The sentence would then
mean that the voting rights would terminate when two consecutive
dividend payments have again been paid. Plaintiffs contend that this
is the only interpretation that reconciles the language in paragraph
3(a) with the rest of the Certificate because paragraph 1(a) of the
Certificate states that "dividends not paid upon or declared and set
apart for payment ... shall not accumulate."

Therefore, "such

dividends" could not refer to a subsequent payment of the initial
two consecutive dividends that were not paid and which triggered
the voting rights.
KDI, on the other hand, asserts that paragraph 3(a) is susceptible
of a clear and unambiguous interpretation-its' own interpretation.
It argues that the Preferred Stock is entitled to vote because dividends
were not paid in 1974 and 1975- notwithstanding that dividends
were paid in each year from 1978 to 1984 and that if dividends
remain unpaid for any historical two year period, then the preferred
stockholders may vote indefinitely until the passed dividends are
repaid. They maintain that the words "such dividends" can only
refer to the passed dividends. If any ambiguity is deemed to exist,
however, KDI alternatively contends that parol evidence must be
considered to determine the intent of the parties.
The plaintiffs, on the other hand, assert that an "irreconciliable
repugnancy" exists within the Certificate of Preferences if the defendant's interpretation is accepted and they further argue that if an
ambiguity exists and the voting rights are not clearly expressed, then
the voting rights must be deemed to be of no effect as a matter of
law because the granting of voting rights to preferred stock is in
derogation of the common law and any ambiguity must be construed
against the right to vote.
V
[1] In determining whether an ambiguity exists, the language
of the Certificate of Preferences must be considered as a whole.
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Holland v. National Automobile Fibres, Inc., Del. Oh., 194 A. 124, 126
(1937). There is only one interpretation of paragraph 3(a) which is
consistent with the provisions in the Certificate as a whole. That is
the interpretation urged by the plaintiffs. It is clear that upon the
resumption of payment of dividends for any two consecutive years,
the right of the holders of the preferred stock to vote ceases until
there is another passing of dividends for two consecutive years. Any
other interpretation would result in the Certificate containing contradictory provisions.
[2] The Certificate of Preferences is clear and unambiguous
and parol evidence is therefore irrelevant. Mesa Partners v. Phillips
Petroleum Co., Del. Ch., 488 A.2d 107 (1984); Holland v. National
Automotive Fibers, Del. Ch., 2 A.2d 124 (1938). Paragraph 3(a) clearly
provides that the voting rights of the holders of the preferred stock
shall be terminated when two consecutive dividends no longer remain

unpaid. KDI's argument that the words "such dividends" refer to
a historical two-year period for which dividends were not paid is

incorrect. These words cannot refer to the passed dividends because
if that were so, in order to terminate the preferred stock's voting
ights, dividends would have to be repaid for the two passed dividends. This would directly conflict with the provision in paragraph
1(a) stating that dividends shall not accumulate.
[3] "Noncumulative" when referred to preferred stock means
that if a dividend is passed it is gone forever. This is in contrast
with a "cumulative" dividend which will ultimately have to be paid
before any common stock dividend can be paid. Black's Law Dictionary,
Fifth Edition; Lockwood v. General Abrasive Co., 205 N.Y.S. 511; Guttman
v. Illinois Central Railroad Co.,2d Cir., 189 F.2d 927 (1951); Wabash
Railway Co. v. Barkley,280 U.S. 197 (1930); Bank of America Nat. T.
& Say. Ass'n v. WestEnd C. Co., D.C. App. Cal., 100 P.2d 318
(1940); FletcherCyc. Corp. §5447 (Perm. Ed.). Under KDI's view, the
Preferred Stockholders would have perpetual voting rights because
passed dividends do not accumulate. Paragraph 3(a) clearly states,
however, that the preferred stockholder's voting rights shall cease
upon the payment of two consecutive dividends.

If the Certificate is read as a whole, therefore, the only possible
interpretation of paragraph 3(a) is that the voting rights of the
preferred stock shall cease when "such dividends" -those dividends
paid or set aside for payment by May 31st of each year-have again
been paid for two consecutive years.
[4] Summary judgment will be granted when there are no
genuine issues of material fact as to any valid legal theory advanced
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by the non-moving party. Warshaw v. Calhoun, Del. Ch., 213 A.2d
539 (1965), aff'd., Del. Supr., 221 A.2d 495 (1966). I have found
that the Certificate of Preferences is susceptible to an unambiguous
interpretation. Therefore, no parol evidence can be introduced to
explain the meaning of the words. I have further determined that
the interpretation urged by the plaintiffs is consistent with the unambiguous meaning of the Certificate. The plaintiffs' motion for
summary judgment must, therefore, be granted unless part of their
claim is barred by laches.
VI
[5] KDI argues that plaintiffs are guilty of laches. The defense
of laches is based on the equitable doctrine that when a person learns
of a wrong affecting his rights, he may not unreasonably delay in
asserting an equitable remedy, or he will be foreclosed from obtaining
equitable relief. Skouras v. Admiralty Enterprises, Inc., Del. Ch., 386
A.2d 674 (1978); Elster v. American Airlines, Del. Ch., 128 A.2d 801
(1957).
[6,7] The issue of whether a party's delay in asserting his
claims is unreasonable is usually a question of fact. Federal United
Corp. v. Havender, Del. Supr., 11 A.2d 331, 343 (1940). H. & S.
Manufacturing Co. v. Benjamin F. Rich Co., Del. Ch., 164 A.2d 447,
449 (1960). Ordinarily, therefore, summary judgment is not granted
on the defense of laches. Wechsler v. Abramowitz, Del. Ch., C.A. Nos.
6861-N.C. and 6862-N.C., Hartnett, V.C. (Aug. 30, 1984), slip.
op. at 8. See also Elster v. American Airline, supra; Bush v. Hillman
Land Co., Del. Ch., 2 A.2d 133 (1938).
[8,9] In the present case, however, the essential facts are not
disputed. The Fair Price Amendment was adopted at the time of
the 1984 Annual Meeting on April 27, 1984. Plaintiff Weinstein did
not own any stock of KDI at that time. He therefore cannot complain
of the irregularities of an election in which he was not entitled to
vote. 5 W. FLETCHER, Cyclopedia of the Law of Private Corporations
§2073 (1976). As his deposition testimony makes clear, plaintiff
Flerlage knew at the time of the adoption of the 1984 Amendment
that the adoption was due to the votes of the preferred stockholders
being counted and he understood that the preferred stock was nonvoting stock. Instead of promptly challenging the Amendments after
they were adopted at the 1984 Annual Meeting, plaintiff Flerlage
waited until April 22, 1985, to file this suit. The challenge, therefore,
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comes too late as to acts which occurred at the 1984 Annual Meeting
because it is barred by laches.
[10] Ordinarily for a defendant to prevail on a laches defense
he must show that he has suffered actual prejudice because of the
delay in the bringing of the action. Skouras v. Admiralty Enterprises,
Inc., supra; Robert 0. v. Ecmel A., Del. Supr., 460 A.2d 1321 (1983);
13 W. FLETCHER, Cyclopedia of the Law of Private Corporations §
5875 (Perm. Ed., 1980). In the case of a challenge to the adoption
of a corporate charter amendment where the stock is widely held,
however, the existence of prejudice to at least some stockholders of
the corporation from the delay may be presumed. This is so because
it is essential for the proper management of a corporation and for
the investment decisions of its stockholders, whether present or future,
that the provisions in the Certificate of Incorporation of a corporation
be free from doubt. A challenge to the method of adoption of an
amendment to a Certificate of Incorporation of a corporation by one
who was aware of the likely illegality of the adoption which comes
almost 12 months after its purported adoption comes too late and
is barred by the doctrine of laches in the absence of a showing of
fraud, misconduct or other compelling reason. Here, although the
counting of the votes of the preferred stockholders by KDI was
incorrect, it did have a rational basis.
In summary I find that plaintiffs have shown that the holders
of the preferred stock are not entitled, as a matter of law, to vote
at any future annual meeting of KDI unless the preferred dividends
are again passed for two consecutive years and plaintiffs are entitled
to summary judgment on this issue. I also find the plaintiffs are
barred by laches from challenging the 1984 Amendment to the
Certificate of Incorporation.
In my January 29, 1986, Opinion I directed that notice of this
suit be sent to all of the preferred stockholders of KDI. In response
to this notice, two preferred stockholders communicated with the
Court. Licova & Co. forwarded a letter and affidavit and Harriet
Matthey forwarded a well prepared letter memorandum. These materials were considered but found to be unpersuasive. Plaintiffs may
submit a proposed order.
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GARRETT v. BROWN
Nos. 8423 & 8427
Court of Chancery of the State of Delaware, New Castle
April 22, 1986
These consolidated actions arise from a contest for the control
of Stater Brothers, Inc., a Delaware holding company. The dispute
began during the summer of 1984 when the company was considering
going public. At the time, Bernard Garrett's children held 51 % of
the stock while the remainder was held by La Cadena Investments,
whose partners included Jack Brown, President and Chief Executive
Officer of Stater Brothers, Inc. After the public offering, the Garretts
held 38% of the stock, La Cadena held 37%, and 25% was held
by the public. Between November 15 and December 9, 1985, La
Cadena and its partners purchased 88,000 shares, about 2% of the
total number of shares outstanding.
At the February 5, 1986 meeting of the board of directors, it
was resolved that the 1986 annual meeting be held on March 20,
1986. The Garrett directors responded to the challenge of La Cadena
by hiring a proxy solicitation firm and instituting a lawsuit against
Brown for insider trading. On February 10, Brown was suspended
as President and Chief Executive Officer. Later in February, the
directors of Stater Brothers determined that it would be impossible
to hold the annual meeting on March 20, and, accordingly, the date
was switched to April 28, 1986. Brown continued the proxy fight
by issuing a Proxy Statement in Opposition to the Board of Directors,
but a California court would not honor his request to have the
meeting conducted on March 20 as originally scheduled. Subsequently, complaints were brought under Del. Code Ann. tit. 8,
section 220 seeking a judicial determination of the current composition
of Stater Brothers' board of directors.
The court of chancery, per Vice-Chancellor Berger, held that:
(1) the laws of Delaware provide that written notice must be given
to each stockholder before any meeting at which stockholders are
permitted to take action; (2) the notice of an annual stockholder's
meeting should be given by the corporation; (3) defendant, Jack
Brown, did not properly call an annual meeting for March 20, 1986;
(4) the resolution passed by Stater Brothers' board of directors authorizing the board to transmit notice of annual stockholders meeting
did not authorize Jack Brown to send notice on the company's behalf;
(5) a letter sent by Stater Brothers in response to the February 28,
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1986 proxy statement prepared by opposing directors does not estop
the company from contending that notice was not given; (6) any
action taken at an improperly noticed meeting has no effect; (7) the
Supplement issued by La Cadena on April 4, 1986 did not warrant
postponement of the annual meeting; (8) although the meeting of
March 20, 1986 had no effect, the 1986 annual meeting shall be
held on April 28, 1986. The court found it unnecessary to rule on
the consent procedure used by La Cadena to elect nominees to the
board of directors since this issue was not germane to the determination of the annual meeting date.
1.

Corporations

C=- 193

A written notice which includes the place, date and hour of the
meeting shall be given to each stockholder not less than 10 nor more
than 60 days before the date of any meeting at which stockholders
are required or permitted to take action. Del. Code Ann. tit. 8, §
222 (1974).
2.

Corporations

0-

193, 194

Where a corporation's bylaws state that the Secretary shall give
notice of stockholder meetings designated by the board of directors,
the corporation must give notice to the stockholders.
3.

Corporations

C=- 194

Where a majority of stockholders requests a meeting they must
cause the proper official to call such a meeting by appropriate court
proceedings or obtain such relief by other devices.

4.

Corporations

Cc- 194

A resolution authorizing the board to transmit notice of an
annual stockholders meeting does not authorize directors who are
opposing the company to act in its behalf.
5.

Estoppel

0-

52, 54, 55, 58

A letter sent by the company in response to a proxy statement
prepared by opposing directors does not estop the company from
contending that notice was not given.
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Corporations

.= 194

Any action taken at an improperly noticed meeting has no effect.
7.

Corporations

0= 298(3)

A supplement to a proxy statement made by opposing directors
is not sufficient reason for postponement of an annual meeting where
the supplement does not create undue confusion among stockholders.
8.

Corporations

0= 283(3)

The court of chancery may order an election of directors to
determine the validity of any election of any director. Del. Code
Ann. tit. 8, § 225 (Supp. 1985).
A. Gilchrist Sparks, III, Esquire, Michael Houghton, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Richard Osborne, Esquire, and Robert Kendrick Wrede, Esquire, of
Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson &
Casey, Beverly Hills, California, for plaintiffs.
Bruce M. Stargatt, Esquire, Edward B. Maxwell, 2nd, Esquire,
David C. McBride, Esquire, William D. Johnston, Esquire, Julie
M.S. Seitz, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and Douglas C. Conroy, Esquire, Amy B.
Jenkins, Esquire, of Paul, Hastings, Janofsky & Walker, Los Angeles,
California, for defendants.
BERGER,

Vice-Chancellor

These consolidated actions involve a contest for control of Stater
Bros., Inc. ("Stater Bros."). The first complaint was filed on March
21, 1986 by Bernard R. Garrett ("Garrett"), Paul R. Grant, Leonard
Douglas McKenzie ("McKenzie"), Daniel Nash, John W. Partridge,
Mark A. Resnik ("Resnik"), Bertram R. Zweig ("Zweig") (collectively the "Garrett Directors") and Stater Bros. against Jack H.
Brown ("Brown"), Bruce D. Varner ("Varner"), John C. Wallace,
Laurence J. Carr and Martin A. Matich (collectively the "Brown
Group"). Three days later, the Brown Group filed its complaint
against the Garrett Directors and Stater Bros.
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The complaints, as amended, were brought pursuant to 8 Del.
C. § 225 seeking a judicial determination as to the current composition
of Stater Bros.' board of directors as well as ancillary relief in the
event that it is determined that no directors were elected at a meeting
held on March 20, 1986. The parties conducted expedited discovery
and two days were set aside for trial of this "summary" proceeding.
In fact, the trial extended over four days and on the following day
post-trial briefs were submitted and the Court held oral argument.
The speed with which this matter was brought to trial, briefed and
argued amply demonstrates the parties' belief that a prompt resolution
of this case is required. The Court agrees, but is now faced with
the difficult task of making a final determination after trial in a
matter of days where the record includes no fewer than 85 exhibits,
as well as a 1,000 page trial transcript. Given the time constraints,
the following analysis of the facts and law, of necessity, must be
somewhat abbreviated.

Stater Bros. is a Delaware holding company that conducts business through its principal subsidiary, Stater Bros. Markets ("Markets"), a chain of 94 supermarkets located in Southern California.
The predecessor to Stater Bros. was a California corporation formed
in 1983 in connection with the acquisition of the stock of Markets
from Petrolane Incorporated ("Petrolane"). That acquisition was a
leveraged buy-out whereby Garrett's children acquired 51% of the
stock of Stater Bros. and the remaining stock was held by La Cadena
Investments ("La Cadena"), a general partnership, whose partners
included Brown and four others who were then executives of Markets
(the "La Cadena Group"). Stater Bros. was reincorporated in Delaware in September, 1985 and, shortly thereafter, the company made
a public offering as the result of which approximately 25% of the
company's stock was held by the public and the Garrett family and
La Cadena interests were reduced to 38% and 37%, respectively.
Stater Bros. has a nine member staggered board of directors.
At the time the company was reincorporated in Delaware, the board
consisted of Messrs. Garrett, Resnik, McKenzie, Grant, Partridge,
Nash, Bartels, Varner and Brown. Mr. Bartels resigned and was
replaced by Zweig whose term, together with those of Messrs. Nash
and Partridge, expires at the 1986 annual meeting. Prior to February,
1986, Brown was the President and Chief Executive Officer of Stater
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Bros., Garrett was the Chairman of the Board, McKenzie was the
Chief Financial Officer and Resnik was the company's Vice President,
Secretary and General Counsel. The Garrett Directors are Garrett's
nominees and all have past or continuing business or financial ties
to Garrett or the companies he controls. Varner, Brown's nominee,
is the attorney for La Cadena.
The present controversy apparently has its genesis in the summer
of 1985 when the company was considering making a public offering.
Garrett, who was advocating the public offering, wanted to establish
a voting trust or other agreement with the La Cadena Group which
would maintain his voting control of the company. Brown, who was
described as having a "lukewarm" attitude about the public offering,
did not agree to such an-arrangement and apparently had reservations
about the pricing of the stock, having indicated that he would delay
the offering rather than go forward at a price he felt was too low.
The offering went effective on November 7, 1985 and the price was
set at $10 per share.
In connection with the offering, it was disclosed to the underwriters (and the public investors) that bankruptcy petitions had been
filed by or against three groups of companies in which Garrett or
his family had acquired a controlling or significant interest in leveraged buyouts. In light of this information, the underwriters and
Brown urged that Garrett agree to place independent directors on
the company's board. Garrett made no such commitment, although
Brown understood that, at least, Garrett would consider it.
On November 14, 1985, shortly after the public offering went
effective, Brown and several of his La Cadena partners attempted
to purchase Stater Bros. stock through Merrill, Lynch, Pierce, Fenner
& Smith ("Merrill, Lynch"), but were advised that Merrill, Lynch
had a policy not to sell to principals during or right at the conclusion
of a public offering. Brown then called Varner, who in turn called
Zweig, counsel to Stater Bros. Zweig had very brief conversations
with both Brown and Varner on November 15, 1985 concerning the
propriety of purchasing the stock. Zweig understood that only a few
thousand shares were to be purchased and advised that such a
purchase would not be unlawful. In fact, Zweig purchased 2,000
shares at about that time. La Cadena and its partners purchased
88,000 shares - approximately 2% of the total number of shares
outstanding - during the period from November 15 to December
9, 1985.
In early December, 1985, another issue arose which is significant
to the present controversy. At that time Arthur Young & Company
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("Arthur Young"), Stater Bros.' outside auditors, conducted an audit
closing meeting for fiscal year 1985 (which ended on September 30,

1985). At the closing meeting, McKenzie learned that a $650,000
inventory adjustment had been made on Markets' books in May,
1985 which was later reversed in September, 1985. The May adjustment, which had the effect of reducing the company's income
for that period, was made by Leroy H. Vahle ("Vahle"), Markets'
Controller, with the approval of Joseph Davis ("Davis"), its Chief
Financial Officer. The May adjustment was discussed with Brown
at about the time it was made, in the course of one of his regular
meetings with Vahle and Davis to review and approve the monthly
financial statements. However, there was no testimony that Brown
directed that the adjustment be made and Vahle testified that similar
adjustments had been made from the time Markets was owned by
Petrolane.

When McKenzie learned of the May and September adjustments
at the audit meeting, he was suspicious that they represented a
manipulation of income - a suspicion he had held on various
occasions dating back to 1983. After Vahlie attempted to explain the
adjustments at the audit meeting, Arthur Young remained concerned
that they were not correct and advised McKenzie to discuss the
matter with Brown. However, since the adjustments did not affect
the year-end numbers, Arthur Young reported that it would complete
its audit and issue its report for fiscal year 1985. Arthur Young

rendered its opinion on the year-end financials in December, 1985
and consented to the use of those financial statements in a Form 8K filed with the Securities and Exchange Commission in January,
1986.
Although the inventory adjustments and the La Cadena Group
stock purchases had been the source of some concern to the Garrett
Directors by mid-December, 1985, it is apparent from the evidence
that these matters did not become critical to them until after the
Stater Bros. board meeting on February 5, 1986. At that meeting,
one of the first items of business was the election of Zweig to fill
the vacancy on the board caused by Bartels' earlier resignation. Both
Zweig and the Garrett Directors understood that there would be no

opposition to Zweig's nomination. However, Brown opposed the
nomination on the basis that Zweig was not independent and, consistent with the discussions with the underwriters at the time of the
public offering, the vacancy should be filled by an independent
director. Varner agreed with Brown but, because of a provision in
a shareholders' agreement, Brown and Varner abstained rather than
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voting against Zweig's election. Brown and Varner took the same
position with respect to the proposed slate of management nominees
for election at the 1986 annual meeting. By a 7 to 2 vote management's nominees -

Messrs. Nash, Partridge and Zweig -

were

selected and, by the same vote, it was resolved that the 1986 annual
meeting would be held on March 20, 1986 at a specified place and
time. There was no discussion at the meeting as to the accuracy or
possible inaccuracy of the fiscal year 1985 financial statements and
the board authorized the issuance of a press release the following
day announcing the company's first quarter 1986 financial results,
again without any question being raised as to the accuracy of those
numbers.
On the afternoon of February 5, 1986, after the conclusion of
the board meeting and after Brown and Varner had departed, the
remaining board members met to discuss the accounting adjustments,
the La Cadena Group stock purchases and Brown's apparent intent
to launch a proxy contest. As a result of that afternoon meeting, as
well as almost continual meetings among various Garrett directors
over the next four days, a plan of action was developed and immediately put into effect.
Zweig and his law firm researched the issue of whether the La
Cadena Group purchases in November and December constituted
unlawfil insider trading and, by February 9, 1986, Zweig had concluded that it was appropriate to file a lawsuit against Brown alleging
insider trading and manipulation of the company's books. The Garrett Directors retained a proxy solicitation firm and a public relations
firm to provide services in connection with the proxy fight and a
special board meeting was called for the following day. At the February 10 board meeting, among other things, Brown was suspended
as President and Chief Executive Officer and the filing of the complaint against Brown, which had been accomplished prior to the
meeting, was ratified.
On February 11, 1986 Arthur Young was called in to do a
review of the financial results for the first quarter of fiscal year 1986
and the company filed a Registration Statement together with a
request for accelerated treatment. That filing was made basically for
the purpose of imposing the proxy rules on Brown (and the company)
in connection with the proxy contest.
Arthur Young quickly discovered other adjustments in the first
quarter 1986 financials and McKenzie then instructed the auditors
to expand their review to include other unaudited periods in 1985
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and 1984. On February 18, 1986, Zweig recommended that the first
quarter financial results be withdrawn based upon his belief that
there was sufficient evidence that adjustments had been made which
were not in accordance with generally accepted accounting principles.
By mid-February Zweig considered it very doubtful that an
annual report (which would include the company's financial statements) could be prepared and disseminated to the stockholders in
sufficient time to maintain the March 20th annual meeting date.
Although Arthur Young never restated the year-end financial statements for 1985, the auditors advised the company sometime in
March, 1986, that they would not sign their opinion with respect
to those financial statements until they had finished all of the special
review procedures they were asked to undertake in February. Accordingly, on March 11, 1986, Stater Bros. issued a press release
announcing that the annual meeting will take place on April 28,
1986. On March 27, 1986 the company disseminated a notice of the
meeting together with its proxy statement.
As the Garrett Directors had anticipated, Brown took steps to
oppose the management slate of directors. On February 14, 1986
he advised Stater Bros. in writing that he intended to nominate
Messrs. Wallace, Carr and Matich for election as directors at the
1986 annual meeting. Four days later he demanded a stock list and,
after his demand was refused, Brown filed suit in California to obtain
the list. The California court ordered production of the stock list
and, on February 28, 1986, the same date that the list was produced,
La Cadena mailed Stater Bros.' stockholders a Proxy Statement in
Opposition to the Board of Directors.
After the company issued its press release postponing the meeting, Brown promptly filed suit in California seeking an order compelling Stater Bros. to conduct the annual meeting as originally
scheduled on March 20, 1986. The California court denied the relief
requested. On March 19, 1986, Stater Bros. applied for a temporary
restraining order enjoining the stockholders from conducting the
meeting on March 20, 1986, but that application also was denied.
On March 20, 1986, at the time and place designated by the board
on February 5, 1986, the Brown directors held a meeting at which
they purport to have elected their slate of directors. The Garrett
directors did not attend the March 20, 1986 meeting.
As noted earlier, the first of these lawsuits was filed on March
21, 1986. On April 4, 1986, La Cadena disseminated a Supplement
to its proxy statement. The Supplement advises that La Cadena
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proceeded with a stockholders meeting on March 20th and received
enough proxies to constitute, together with its own holdings, a majority vote. It goes on to state that, because the validity of the March
20th meeting has been called into question, La Cadena is continuing
to solicit proxies to be used at any "purported" future 1986 annual
meeting. In addition to seeking proxies for the purpose of voting at
such a meeting, La Cadena advises that the proxies will also be used
to elect the opposition slate by written consent prior to the meeting
if proxies representing a sufficient number of shares are received.
The Supplement describes La Cadena's "position" as being that the
consent procedure may be followed at any time after March 29,
1986, the last date on which the 1986 annual meeting could be held
pursuant to the company's bylaws. The Supplement provides:
We have received a legal opinion of Delaware counsel that
there is substantial merit to the proposition that the consent
action will be valid under Delaware law, although there are
no Delaware statutes or binding Delaware decisional law
directly on point and the matter cannot be said to be free
from doubt. We expect that the Garrett directors will contest
this interpretation and no assurance can be given as to the
outcome of this issue. Supplement, p. 3.
II
The first issue to be resolved is whether the La Cadena nominees
were elected at the meeting conducted on March 20, 1986. The
Garrett Directors argue that the meeting was invalid for any of three
reasons: (1) no proper notice of the meeting was given by the
corporation; (2) the Garrett directors, in good faith, postponed the
meeting; and (3) in any event, there was no quorum because telegraphic proxies, which were counted both for quorum purposes and
for the vote, are not valid. Turning first to the notice argument, it
is undisputed that Stater Bros. never mailed a notice, as such, to
its stockholders. La Cadena, however, mailed a proxy statement to
all stockholders of record which included the information required
by statute to be included in a notice - the date, place and hour
of the meeting. 8 Del. C. § 222(a).
[1] The question thus becomes whether notice of an annual
meeting must be given by the corporation as opposed to a stockholder.
The relevant statute provides:
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(a) Whenever stockholders are required or permitted
to take any action at a meeting, a written notice of the
meeting shall be given which shall state the place, date and
hour of the meeting ...
(b) Unless otherwise provided in this Chapter, the written notice of any meeting shall be given not less than 10
nor more than 60 days before the date of the meeting to
each stockholder entitled to vote at such meeting. . . .An
affidavit of the Secretary or an Assistant Secretary or of
the transfer agent of the corporation that the notice has
been given shall, in the absence of fraud, be prima facie
evidence of the facts stated therein. .

.

. 8 Del. C. § 222.

The company's bylaws provide, in relevant part:
Section 1.01

(a) The Annual Meeting of Stockholders.. . shall be
held each year on such date..., not later than six months
following the close of the Company's fiscal year, and at
such time and place, within or without the State of Delaware, as shall be designated by the Board of Directors in
the notice of said meeting.
(b) At any Annual Meeting... any business properly
brought before the meeting may be transacted ....

[T]o

be properly brought before an Annual Meeting business
must be (i) specified in the notice of the meeting (or any
supplement thereto) given by or at the direction of the
Board of Directors ....

Section 4.05
The Secretary... shall give due notice of the meetings

of the stockholders ....
[2] Although our statute does not expressly provide that notice
be given by the corporation, it would appear that such a result was
contemplated inasmuch as § 222(b) refers to an affidavit being provided by the Secretary, Assistant Secretary or transfer agent of the
corporation as prima facie evidence of the fact that notice has been
given. In this case, it is not necessary to interpret the statute since
the Stater Bros. bylaws expressly address the issue. While the notice
provisions contained in Section 1.03 do not state that the corporation
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must give the notice, Section 4.05 specifically requires the Secretary
to "give due notice" and such a requirement is entirely consistent
with the cited portions of Section 1.01 which provide that the time,
place and date of the meeting be designated by the board in the
notice [Section 1.01(a)] and the business to be conducted at the
meeting be specified in the notice given by or at the direction of
the board [Section 1.01(b)].

Notwithstanding the Court's conclusion that notice was required
to have been given by the corporation, the Brown Group argues
that a finding of due notice is appropriate under the unusual facts
of this case. They point out that the notice provisions of § 222 are
for the benefit of the stockholders and should not he used to victimize
them. They urge that in the unusual case, as here, where the board
has passed a resolution setting the date, time and place of the meeting
but thereafter refuses to give notice, a stockholder's or director's
notice should be adequate.
[3] The decision in Young v. Janas, Del. Ch., 103 A.2d 299
(1954), although not directly on point, is instructive. In that case,
the corporation's bylaws provided that special meetings of stockholders shall be called by the President or Secretary at the request
of holders owning a majority of the outstanding voting shares. The
Court held that such stockholders could not call a meeting on their
own:
Stockholders owning a majority of the... stock requested the Secretary to call a special meeting. I shall
assume that the demand was made by the requisite number
of stockholders. But defendants say that assuming valid
demand and wrongful refusal the stockholders were nevertheless not authorized to call the meeting themselves. Our
statutes as well as the [corporation's] Certificate of Incorporation and By-laws appear to be silent as to the rights
of such stockholders when the designated corporate official
refuses or neglects (assuming either) to call a meeting of
stockholders when requested to do so. In such a case it
would seem reasonable to conclude that such stockholders
do not have the right to call the meeting but must by an
appropriate court proceedings [sic] cause the proper official
to call such a meeting or obtain such relief by other devices.
[Citation Omitted]. My conclusion appears to provide the
more orderly way to resolve such a question particularly
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since many of these matters arise in the midst of heated
controversies within the corporate family. Id. at 304.
While Janas involved the calling of a special meeting rather than the
notice of an annual meeting, I find the reasoning persuasive and
conclude that the Brown Group's recourse under these facts was to
the courts.
[4] The two remaining arguments of the Brown Group are
equally unavailing. It contends that, since Brown and Varner are
Stater Bros. directors and other members of the La Cadena Group
continue to be officers of the company, they were empowered to
send the notice and did so in the form of the La Cadena proxy
statement. This argument is based upon the following language in
the resolution passed at the February 5, 1986 board meeting:
FURTHER RESOLVED, that the form of Notice of
Annual Meeting of Stockholders, Proxy Statement and
Proxy... is hereby approved and adopted, and the officers
of the Company, and each of them, are hereby authorized
and directed to transmit such Notice, Proxy Statement and
Proxy, with such changes therein and additions thereto as
they shall deem necessary or appropriate, to the stockholders
of the Company entitled to vote at the Annual Meeting.
In advancing this argument, the Brown Group ignores the fact that
the draft proxy statement approved in conjunction with that resolution
was the company's proxy statement and the draft notice called for
the signature of the corporate secretary. In short, the board resolution
cannot possibly be interpreted as having authorized officers or directors who are opposing the company to act on its behalf.
[5] Finally, the Brown Group argues that Stater Bros. adopted
as its own the February 28th notice contained in the La Cadena
proxy statement. It suggests that, since the company sent a "Fight
Letter" to stockholders that responded to the February 28th proxy
statement without questioning or commenting on the accuracy of the
annual meeting information, the Garrett Directors are now estopped
from contending that notice was not given. The short answer to this
argument is that the "Fight Letter" does not expressly or impliedly
adopt anything contained in the La Cadena proxy statement and
none of the elements of estoppel have been established. See, Wilson
v. American Insurance Company, Del. Supr., 209 A.2d 902 (1965).

[6]

Having decided that the March 20, 1986 meeting was not
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properly noticed, it follows, as the Brown Group has acknowledged,
that any action taken at the meeting is of no effect. Thus, it becomes
unnecessary to decide whether there was a quorum at that meeting
or whether the company's postponement of the meeting was inequitable or unlawful.
In their Third Amended and Supplemental Complaint, the Garrett Directors allege that any effort by the La Cadena Group to elect
its nominees by written consent would be ineffective as a matter of
law. They say that there is no present vacancy on the company's
board of directors and that to create a vacancy, Messrs. Nash,
Partridge and Zweig would have to be removed for cause pursuant
to 8 Del. C. § 141(k)(i). Although the parties briefed this legal issue,
I do not find it appropriate to decide it under the current state of
facts. The La Cadena Group does not claim to have elected any
directors by consent and at this point it is a matter of speculation
whether the consent procedure will be used. It obviously has no
impact on the decision as to the validity of the March 20th meeting
and, for the reasons discussed hereafter, the resolution of this legal
issue is not necessary to the determination of the annual meeting
date. Accordingly, no decision is being made as to the validity of
the consent procedure.
The remaining issue is whether the 1986 annual meeting will
be held on April 28, 1986, as currently scheduled, or on May 28,
1986, as advocated by the Garrett Directors. Their request to again
postpone the annual meeting date is based upon the alleged confusion
generated by the Supplement. The Garrett Directors argue that the
legal uncertainties as to the validity of the March 20th meeting and
the La Cadena consent solicitation together with the repeated reference in the Supplement to any future 1986 annual meeting as
being a "purported" meeting have created "irreconcilable confusion"
which can only be dissipated if the stockholders are advised of the
final decision in this case and given the time to reflect on it.
[7] After a careful review of the Supplement, I am satisfied
that no delay is warranted. The Supplement begins by briefly describing the reasons why La Cadena decided to proceed with the
March 20th meeting. It then accurately states that enough proxies
were received to constitute a majority* and that those proxies were

* As noted earlier, the validity of the telegraphic proxies has not been
decided. Whether valid or not, they were received and do purport to authorize
Brown and Varner to act as the stockholders' proxies.
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voted. The decision to continue to solicit proxies is explained by the
fact that a lawsuit had been filed questioning the validity of the
March 20th meeting. The questionable validity of the consent solicitation is also disclosed. The Supplement then describes the manner
in which La Cadena will use the proxies depending upon future
events. For example, it states that La Cadena will executive written
consents and take the position that those consents have validly elected
the La Cadena nominees, if consents representing a majority of the
outstanding shares are received prior to the date of the purported
annual meeting and if there has been no final ruling on the March
20th meeting by that time. The alternative scenario, under which
the proxies would be voted for the La Cadena slate at a subsequent
1986 annual meeting likewise is spelled out.
Finally, the stockholders are advised that, "[T]here can be no
assurance as to which of the three actions [the election at the March
20th meeting, action by consent or an election at a future meeting] will be given legal effect." Supplement, p. 4.
The Supplement, fairly read, describes La Cadena's past actions
and present approach to the proxy fight and seeks stockholder support.
The fact that this Court has now ruled that the March 20th meeting
was of no effect should have no bearing on a stockholder's decision
to provide La Cadena his proxy. The decision on the March 20th
meeting does not reflect any wrong doing on the part of the La
Cadena Group and, as a result, would not appear to have any impact
on a stockholder's choice of directors. Similarly, the issue with respect
to the consent procedure, which remains an open question, has no
logical connection to the choice of directors.
The Garrett Directors argue that the confusion raised by the
Supplement has had or will have a chilling effect on the proxy
solicitation. They point to no evidence in support of this position,
apparently on the premise that such a result is inevitable. However,
this is not a case like Mesa Petroleum Co. v. Unocal, Corp., Del. Oh.,
Civil Action No. 7997, Berger, V. C. (April 22, 1985), where the
company's interpretation of its bylaw, if upheld, would have foreclosed the ultimate action sought to be taken by the stockholders
soliciting proxies.
The decision in American Pacific Corp. v. Super Food Services, Inc.,

Del. Ch., Civil Action No. 7020, Longobardi, V. C. (December 6,
1982) likewise is distinguishable. There, the stockholders were being
asked to vote on various anti-takeover amendments to the company's
certificate of incorporation and bylaws. The proxy statement contained admittedly inaccurate information as to the vote necessary to
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enact certain amendments and there was evidence that a supplement
correcting that error would not be received in sufficient time to affect
the stockholders' votes. In addition, the Court found preliminarily
that one of the certificate amendments being submitted for stockholder
approval violated 8 Del. C. § 242. A preliminary injunction was
issued restraining the company from holding its annual meeting in
part on the basis that the stockholders were "admittedly ill advised
and inadequately informed." Id.,Slip Op. at 9.
It appears that the Garrett Directors inappropriately equate
uncertainty with confusion. The positions taken by the La Cadena
Group in the Supplement are not inconsistent or jumbled. They do
raise uncertainties, but those uncertainties do not taint the electoral
process. The stockholders could as easily conclude from the Supplement that the La Cadena Group is fighting an uphill battle as they
could conclude that a La Cadena victory is almost certain. In sum,
I am not persuaded that the Supplement or the final decision in this
litigation requires postponement of the annual meeting.
[8] It does not necessarily follow, however, that the Court
should order the meeting to be held on April 28th, as currently
scheduled. By statute, the Court is empowered to order an election:
...[T]he Court of Chancery may hear and determine the
validity of any election of any director ....

In case it should

be determined that no valid election has been held, the
Court of Chancery may order an election to be held in
accordance with § 211 or 215 of this title .... 8 Del. C. §
225.
The Garrett Directors contend that the Brown Group has no standing
at this time to compel an election under § 225. They say that the
phrase, "in accordance with § 211.

. ."

means that the requirements

of § 211(c) must be satisfied before the Court may order an election
under § 225. The relevant portion of § 211(c) gives the Court
discretion to summarily order a meeting where there has been, "a
failure to hold the annual meeting for a period of 30 days after the
date designated therefor. . .

."

Only on April 28th will that 30 day

period have expired and, prior to that time, the Garrett Directors
argue that the Brown Group could only obtain the order it seeks
upon satisfying the high standards necessary for the imposition of a
mandatory injunction. The Brown Group argues that this reading
of § 225 is too narrow. It interprets the statute as a grant of power
to the Court apart from the rights granted to stockholders and
directors under § 211(c).
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Applying general rules of statutory construction, I find that there
is some merit to each side's position. The reference in § 225 to §§
211 and 215 must be presumed to have some purpose and have
added some meaning to the statute. Southern Production Co. v. Sabath,
Del. Supr., 87 A.2d 128 (1952). The Brown Group's interpretation
would render the "in accordance with" language superfluous. On
the other hand, § 225 empowers the Court to hear and determine
the validity of any election whereas § 21 1(c) only authorizes the Court
to order the holding of an annual meeting. Since § 225 authorizes
the Court to determine the validity of any election, it would be
somewhat inconsistent if the Court were limited to ordering a new
election only in those cases where the contested election was held at
an annual meeting. The two statutes may be read harmoniously,
however, by interpreting the "in accordance with" language of §
225 as meaning that a new election may be ordered by the Court
under the same standards as would be applied under § 211 if no
annual meeting had been held.
Based upon this construction, on April 28, 1986, the Court
could order that the -election be held pursuant to § 225. Given the
fact that the meeting is presently scheduled to be held on that very
date, six days from now, it seems to glorify form over substance to
say that an order may not be entered today.
In sum, I conclude that the March 20, 1986 meeting was of
no effect and that, pursuant to 225, the 1986 annual meeting shall
be held on April 28, 1986 at the time and place previously noticed
by Stater Bros.
IT IS SO ORDERED.

HECCO VENTURES v. SEA-LAND CORP.
No. 8486
Court of Chancery of the State of Delaware, New Castle
May 19, 1986
On April 25, 1985, after consideration of other offers, the board
of directors of Sea-Land Corporation decided to accept CSX Corporation's offer to buy Sea-Land's outstanding publicly-held shares
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which would then be followed by a second-step merger at the same
price. Sea-Land's board of directors recommended that their shareholders accept the CSX offer and tender their shares. The shareholders then filed suit to obtain an injunction against the consummation
of a cash tender offer and simultaneously seek a temporary restraining
order to restrain the purchase of tendered shares of the defendant
corporation.
The court of chancery, per Vice-Chancellor Jacobs, denied the
shareholder's motion for injunctive relief for the foregoing reasons:
(1) no showing was been made that the plaintiffs would probably
succeed on the merits of their claims; (2) no showing was made that
plaintiffs would suffer irreparable injury if injunctive relief is not
granted; and (3) a balancing of hardships disfavored the moving
party.
1.

Injunction

C

134

The requirements for granting a temporary restraining order
mirror the three requirements for a preliminary injunction: (1) a
reasonable probability of success on the merits; (2) irreparable injury
if injunctive relief is not granted; and (3) a balancing of hardships
that favors the moving party.
2.

Injunction

0-

132

A temporary restraining order may be issued to preserve the
status quo.
Charles S. Crompton, Jr., Esquire, Michael D. Goldman, Esquire,
Peter M. Sieglaff, Esquire, and Kent A. Jordon, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware; and Gary J. Greenberg, Esquire, of New York, New York, for plaintiffs.
Steven J. Rothschild, Esquire, Thomas J. Allingham II, Esquire,
and John G. Day, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware; and William L. Rosoff, Esquire, of
Davis Polk & Wardwell, New York, New York, for defendants SeaLand Corporation and the individual director defendants.
E. Norman Veasey, Esquire, and Kevin G. Abrams, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Robert B.
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Mazur, Esquire, of Wachtell, Lipton, Rosen & Katz, New York,
New York, for defendants CSX Corporation and CSA Acquisition
Corporation.
A. Gilchrist Sparks III, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Jeffrey S. Davidson, Esquire, and Daniel
F. Attridge, Esquire, of Kirkland & Ellis, Washington, D.C., for
defendant LLC Corporation.
JACOBS,

Vice-Chancellor

Plaintiffs, who are stockholders of Sea-land Corporation ("SeaLand") brought this derivative and class action seeking, inter alia,
an injunction against the consummation of a cash tender offer made
by a subsidiary of CSX Corporation ("CSX") to purchase all outstanding shares of Sea-Land for $28 per share. The CSX tender
offer was commenced on April 29, 1986. Withdrawal rights for
shareholders who tendered into the offer will expire at midnight on
May 19, 1986.
This action was filed on May 16, 1986. Simultaneously, the
plaintiffs applied for a temporary restraining order, (notice to the
defendants' counsel having been given the day before), to prohibit
the purchase or "takedown" of tendered Sea-Land shares until the
matter can be more fully considered and decided on a motion for
a preliminary injunction. Plaintiffs' application was heard at 4:00
p.m. on Friday, May 16, 1986, by which point affidavits and legal
memoranda had been filed. This is the decision of the Court on
plaintiffs' motion for a temporary restraining order. Due to the
constraints of time, any treatment of the issues presented must
necessarily be abbreviated.
I
The pertinent facts, insofar as they are shown on this limited
record, are as follows: Sea-Land is a publicly-held Delaware corporation engaged in the transportation of containerized cargo on
ocean trade routes and throughout the northern hemisphere. As of
April 15, 1986, Sea-Land had issued and outstanding 23,429,567
shares of common stock which were listed and traded on the New
York and Pacific Stock Exchanges. Sea-Land has eight directors.
Seven of these are "outside" directors, who are present or former
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senior executives of other major public corporations and are not
employed by Sea-Land.
During 1985 defendant Harold Simmons and entities controlled
by him (collectively referred to as "Simmons" or the "Simmons
interests") began making open market purchases of Sea-Land shares.
In a Schedule 13-D filed with the Securities and Exchange Commission on July 8, 1985, Simmons announced that they had acquired
the beneficial ownership of 9.1% of the outstanding shares of SeaLand. On November 18, 1985, Simmons wrote the Sea-Land Board
proposing to acquire Sea-Land by way of a merger, subject to various
conditions, for a price of $25 per share. Over the next two days
Simmons increased its holdings of Sea-Land stock to approximately
26.2% of Sea-Land's outstanding shares.
On November 25, 1985, Sea-Land's Board met to consider
Simmons' proposal, an analysis of which had been performed by
Dillon Read & Co. ("Dillon Read"), Sea-Land's investment banker.
Dillon Read advised the Sea-Land Board that $25 per share was
inadequate from a financial point of view. On that basis, and also
because of the Simmons proposal's highly conditional nature, the
Board voted to reject the Simmons proposal. At that same meeting
the Sea-Land Board also directed management and Dillon Read to
explore all available alternatives, among them seeking higher offers
from other potential acquirors, including Simmons. Dillon Read
swiftly concluded that the most realistic alternative was for Sea-Land
to obtain another buyer for the company. From November, 1985
(and arguably since July, 1985 when Simmons filed their first Schedule 13-D) Sea-Land was dearly "in play".
Over the next several weeks Dillon Read and Sea-Land representatives contacted 23 potential acquirors. By mid-December
1985, only two of these companies were willing to pursue further
discussions. CSX was one of them. In early January, 1986, CSX
informed Sea-Land that it had no further interest. No proposal from
the second potential suitor ever materialized.' Accordingly, at Sea-

l. Sea-Land was apparently not without its problems as a potential
acquisition: it had substantial debt, financial results from its operations had begun
to deteriorate, and substantial capital expenditures would be required over the next
several years. Moreover, by December 17, 1985, Simmons' holdings in Sea-Land
had almost reached the 355 level, which created a deterrent, due to the risk that
any acquisition would be contested and potential bidders were reluctant to be used
as "stalking horses" to obtain a higher price from Simmons.
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Land's January, 1986 Board meeting, Dillon Read had to report
that its efforts to solicit other bids had not been successful.
Lines of communication were, however, kept open with Simmons. As of this point, Simmons owned 39.5% of Sea-Land's outstanding stock. In mid-January, representatives of Sea-Land met
with representatives of the Simmons interests in an effort to induce
them to make a firm offer at a price higher than $25. Although
negotiations ensued for several days, no firm proposal from Simmons
materialized. Sea-Land did, however, agree, among other things, to
propose three Simmons nominees for election to its Board.
On April 11, 1986, following informal discussions between Mr.
Simmons and Joseph F. Abely, Jr., Chairman of the Board of SeaLand, Simmons publicly announced a cash offer of $26 per share
for Sea-Land's outstanding publicly-held shares.
Thereafter, negotiations between Sea-Land and CSX were revived. On April 16, 1986, CSX's investment banker advised Dillon
Read, Sea-Land's investment banker, that it was authorized by CSX
to propose an acquisition at no more than $28 per share. However,
because of Simmons' 39% position, CSX advised Dillon Read that
its offer would not go forward unless Sea-Land granted CSX an
option to purchase 6.5 million shares from the company at $28 per
share (the "Company Option"). Five days later, on April 21, 1986,
CSX publicly announced a proposal to acquire Sea-Land at $28 per
share, conditioned upon Sea-Land granting CSX the Company Option.
On that same day (April 21) representatives from Sea-Land,
CSX and the Simmons interests met. Mr. Abely informed Mr.
Simmons of the CSX proposal and further informed Mr. Simmons
that before entering into any agreement with Sea-Land, the SeaLand Board would be willing to consider a better offer from Simmons.
Mr. Abely also provided Mr. Simmons with the same confidential
financial data concerning Sea-Land that had been provided to CSX.
Thereafter, the plot line took an unexpected twist. On April 22
and 23, 1986, CSX and Simmons conducted negotiations between
themselves. Insofar as the record discloses, Sea-Land knew nothing
of, and had no involvement in, those negotiations. The upshot of
the CSX-Simmons negotiations was that CSX acquired, for a price
of $5 per share, an option to purchase all of the Simmons interests'
Sea-Land shares for $28 per share. The option was exercisable
beginning July 15, 1986 and until no later than August 31, 1986.
In consideration for these "Call Options", CSX paid Simmons
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approximately $50 million, which included $4 million for Simmons'
expenses. A public announcement of the "Call Option" rapprochement between CSX and Simmons was made on April 23, 1986,
which marked the first time Sea-Land learned that the Call Option
transactions had occurred.
Representatives of Sea-Land then attempted to elicit a bid from
CSX higher than the $28 per share currently on the table. CSX's
representatives informed Sea-Land that CSX's transaction with Simmons was separate and apart from the proposal CSX was making
to Sea-Land and that $28 was the top price that CSX was willing
to offer. Sea-Land also sought to dissuade CSX from insisting on
the Company Option, but CSX informed Sea-Land that the Company Option was non-negotiable. The reason was that CSX did not
want to subject itself to the risk that it might end up holding a
minority stock position in the event that less than 50 percent of SeaLand's shares were tendered and if the Simmons interests, for whatever reason, failed to perform under the Call Option.2
The Sea-Land Board of Directors met on April 25, 1985 to
consider the CSX proposal, which involved a cash offer at $28 per
share to he followed by a second-step merger at the same price. The
Board decided that the CSX proposal was both fair and the best
alternative available to Sea-Land's stockholders. In making that judgment, the Board considered several factors. First, Dillon Read had
performed a revised valuation analysis of Sea-Land, which took
into account relevant valuation factors, including a continued decline
in Sea-Land's operating results and projections since November,
1985 when Dillon Read had performed its earlier analysis. Based
on its revised analysis, Dillon Read opined that the $28 per share
offer would be fair to Sea-Land's stockholders from a financial point
of view. The Board also considered the fact that the Company had
been "in play" for several months, yet only two bidders (Simmons
and CSX) had emerged, and that the best and only offer available
was the CSX offer. The Board concluded that there was no reason
to believe that any other or higher offer would be forthcoming if
the CSX offer were rejected. It also recognized that to reject the
CSX offer would create a substantial risk that the Simmons interests

2. Ultimately the Company Option was structured so that it would not
become effective unless the Simmons entities failed to perform under the Call
Option.
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would ultimately achieve control of Sea-Land on terms less favorable
3
than those presently being proposed.
These considerations motivated the Sea-Land Board to conclude
that the CSX offer was in the best interest of Sea- Land's stockholders,
and also to vote unanimously to recommend that Sea-Land shareholders accept the CSX offer and tender their shares. On April 29,
1986 CSX formally commenced its offer. It is the consummation of
that offer that plaintiffs seek temporarily to restrain.
II
[1,2] In formal terms, the requirements for granting a temporary restraining order mirror the requirements for a preliminary
injunction: a reasonable probability of success on the merits, irreparable injury if injunctive relief is not granted, and a balancing of
hardships that favors the moving party. See, Wilmington Federation of
Teachers v. Howell, Del.Supr., 374 A.2d 832 (1977); Revlon, Inc. v.
McAndrews & Forbes Holdings, Inc., Del.Supr., 506 A.2d 173, 179
(1986); Gimbel v. Signal Companies, Inc., Del.Ch., 316 A.2d 599, affl'd,
Del.Supr., 316 A.2d 619 (1974). As a practical matter, however,
neither the evidentiary record nor the showing made on a temporary
restraining order will be as well developed or as extensive as on a
motion for a preliminary injunction. The reason is inherent in the
very purpose of a temporary restraining order, which is to preserve
the status quo to enable the parties to present, and the Court to
decide, a motion for a preliminary injunction. See, Wilmington Federation of Teachers v. Howell, supra. Thus, of necessity, the approach
often taken (but rarely articulated) at this procedural stage is whether
the moving party has made a showing, measured by the criteria
stated above, sufficient to justify holding up the challenged act or
transaction for the brief period required to develop an evidentiary
record and to make an orderly presentation of a preliminary injunction motion.
Even if allowance is made for those procedural realities, the
plaintiffs have, nonetheless, failed to satisfy the requirements for
granting a temporary restraining order.

3. That could occur if, for example, GSX elected not to proceed with
its offer and chose not to exercise the Call Option on Simmons' shares. (By its
terms, the option was not exercisable until July 15, 1986 and only until August
31, 1986.) Simmons would then be free to proceed with its effort to gain control.
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UNREPORTED

A.

CASES

Probability of Success

Based upon their verified complaint and upon certain publicly
filed documents, the plaintiffs insist that they have established several
fiduciary duty violations by various groupings of defendants. Plaintiffs
claim that Sea-Land's directors, by granting the Company Options
to CSX and by not permitting Simmons to top CSX's bid, violated
their duty to obtain the highest possible bid for the shareholders'
stock under McAndrews & Forbes Holdings, Inc. v. Revlon, Inc., supra
("Revlon"). The director defendants are also charged with having
breached their duty of loyalty by endorsing the CSX bid at a price
that was both unfair and not the highest available price, 4 in order
to entrench themselves in office . Plaintiffs also attack the CSX
Simmons Call Option transaction on two grounds - as an illegal
conspiracy among all defendants to halt the bidding, by having CSX
pay to Simmons what plaintiffs characterize as a $50 million "bribe"
to "go away"; and also as payment of an illegal premium for the
sale of control which Simmons (as a fiduciary by reason of his 39.5%
stockholding) was duty-bound not to accept. Finally, the plaintiffs
claim that the defendants other than Simmons violated their duty
of complete candor, by issuing an Offer to Purchase that contained
various misleading statements and omissions to state material facts.
Because of the press of time, no elaborate treatment of the
plaintiffs' merit-related claims is possible. Nor, given the absence of
irreparable harm, is any extended discussion necessary. While the
possibility always exists that on a more fully developed record a
different conclusion might be reached, on the record presently before
me no showing has been made that the plaintiffs will probably succeed
on the merits of their claims.
This is not a case, such as Revlon, where corporate directors,
for self-interested reasons, took steps to halt an active auction for
the corporation and to shut out a bidder that was prepared to offer
a higher price than was the bidder to whom the Revlon directors
had granted a "lock-up" option. Here, Sea-Land's directors had
authorized a broad search for bids, including a higher bid from
Simmons. That search took place over five months but yielded only
two interested bidders: CSX and Simmons. At no time did Sea4. Plaintiffs point to Sea-Land's $33 book value and to the fact that if
the $50 million paid by CSX for the Simmons Call Options were paid ratably to
all of Sea-Land's shareholders, shareholders would be receiving an additional $2
per share, for a combined total of over $30 per share.
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Land favor one bidder over the other. Both received the same
information, and Simmons was specifically invited to make a bid in
excess of CSX's $28 proposal. Simmons chose not to, electing instead
to negotiate the Call Option arrangement with CSX. Although SeaLand and its directors are charged with complicity in those arrangements, the record indicates that those defendants knew nothing of
the CSX-Simmons negotiations, or the transaction which resulted
therefrom, until after it had become a fair accompli. Thus, the termination of the auction was not due to any action by Sea-Land or
its directors. Nor is there evidence that Sea-Land's shareholders were
harmed as a result: the $28 per share CSX bid still remains the
highest price offered for Sea-Land's shares. The Company Option
challenged by plaintiffs was granted at the conclusion (and not, as
in Revlon, in the midst) of the auction process. The Company Option
would allow CSX to purchase 6,500,000 Sea-Land shares at the
same offering price - $28 per share, and would come into play
only if for some reason Simmons fails to honor their (post-exercise)
Call Option obligation to deliver up their Sea-Land stock to CSX
for the same $28 per share price.
Although the $28 per share price is attacked as being unfairly
low and not the highest price available, the present record shows
otherwise. After a five month search, no other bidder has come
forward, no one else has offered more than $28, and there is no
evidence that anyone else may or will. Dillon Read has opined that
the $28 price is fair. And while the Call Option transaction suggests
that CSX is capable of paying more, CSX has been unwilling to
do so, and the present record discloses no way that Sea-Land's
directors could have forced CSX to change its mind. Finally, plaintiffs
have made no factual or legal showing, at least at this point, which
persuades me that the alleged deficiencies in the Offer to Purchase
are material, i.e., that they are likely to significantly alter the total
mix of information made available to Sea-Land's shareholders. See
TSC Industries, Inc. v. Northway, 446 U.S. 438, 449, 96 S.Ct. 2126,
2132, 48 L.Ed.2d 757 (1976); Rosenblatt v. Getty Oil Co., Del.Supr.,
493 A.2d 929, (1985).
In making this highly preliminary ruling on the merits of plaintiffs' case, I am mindful of the limited record on which such pronouncements are based, and expressly disclaim any view of how the
merits might ultimately be resolved on an expanded record. I am
constrained to note, however, that any disadvantage flowing from
the plaintiffs' inability to present further evidence is entirely of their
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own making. The CSX offer was announced almost three weeks

ago. Other shareholders were able promptly thereafter to bring representative damage actions attacking various aspects of the transaction. No reason is shown why these plaintiffs delayed filing this
lawsuit, and bringing on an application for a restraining order, until
one business day before the critical "takedown" date for CSX's
purchase of the tendered shares. Such an eleventh hour effort comes
too late, and plaintiffs must bear whatever procedural disadvantages
flow from an emergency they themselves created. Cf., Badne v.
Scharffenberger, Del.Ch., Civil Actions Nos. 7862 and 7866, Brown,
C. (December 10, 1984).
B.

Irreparable Harm and Balancing of Equities

In this particular case, even if the plaintiffs had established
probable success on the merits, injunctive relief would still not be
warranted. For clearly there has been no showing of any irreparable
harm that will occur if injunctive relief is denied. Indeed, any risk
of irreparable harm would be triggered if injunctive relief is granted.
The plaintiffs argue that unless a restraining order issues, the
shareholder class will forever be deprived of the opportunity for a
competitive auction for their shares. While having a nice ring to it,
that argument, in these circumstances, is little more than a rhetorical
abstraction. In fact no auction process has existed since April 23,
1986 when CSX and Simmons reached their accord, and there is
no showing that an injunction would or could revive that process.
In Revlon and in Hanson Trust PLC v. AL SCM Acquisition, Inc., 781
F.2d 264 (2d Cir. 1986), injunctive relief was required to "free up"
an auction process involving actual bidders that were firmly committed to offer higher prices than the bids that target management
was supporting. Here, in contrast, there is no bidder other than
CSX, there is no bid other than $28 per share, and there is no
showing that an injunction would cause a different bidder or a higher
bid to materialize. Accordingly, there is no irreparable harm to SeaLand shareholders, and certainly no harm that a restraining order
could prevent. On the other hand, to impose such a restraint might
cause irreparable harm, by creating a risk that the CSX offer, due
to market changes occasioned by a court-ordered delay, might not
go forward. Under the circumstances of this case, to interfere with
or to deny Sea-Land's shareholders the opportunity to receive $28
per share for their shares would be a disservice which I decline to
inflict upon them. See Van de Walle v. Uninzation, Inc. ., Del.Ch.,
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C.A. No. 7046, Hartnett, V.C. (February 14, 1983). Those factors
alone balance the hardships against the granting of a temporary
restraining order. If there is added the fact that in all events the
shareholder class will be entitled to receive money damages (in
addition to the $28 offering price) if the plaintiffs ultimately prevail
on the merits, the balance preponderates overwhelmingly against
granting this application.

For the foregoing reasons, the plaintiffs' application for a temporary restraining order is denied.
IT IS SO ORDERED.

LEWMOR, INC. v. FLEMING
No. 8355
Court of Chancery of the State of Delaware, New Castle
January 29, 1986
LewMor, Inc., a corporation engaged in personnel placement,
brought an action to enforce a covenant not to compete contained
in an employment agreement. The court of chancery, per Chancellor
Allen, denied the application for a temporary restraining order,
finding that an otherwise valid covenant not to compete is unenforceable when a former employee: (1) does not use any proprietary
information gained from the former employer; (2) works in a sector
of the business in which the former employer has little contact; (3)
limits activities to a geographic area beyond that covered by the
covenant; and (4) has an intense interest in pursuing his current
employment.
1.

Injunction

0

132

The test that determines whether an application for the extraordinary remedy of a temporary restraining order should be granted
is similar to the standards employed in motions for a preliminary
injunction.
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Injunction

0=- 151

In order to justify the grant of a preliminary injunction, the
applicant must establish a likelihood of success on the merits, the
imminent threat of irreparable harm and that the balance of hardship
tips in its favor.
3.

Contracts

0

101(1)

In determining whether specific enforcement of a contract restricting future employment is to be granted, a court must first
determine whether the contract sued upon is itself valid.
4.

Contracts

C--

117(2)

A restrictive covenant not to compete is enforceable provided
that it is reasonable in time and scope and essential for the protection
of the employer's economic interest.
5.

Contracts

0

138(1)

A court of equity will not enforce a noncompetition provision
of an employment contract where the employee does not use any
proprietary information gained from the former employer, works in
a sector of the business in which the former employer has little
contact, limits activities to a geographic area beyond that covered
by the covenant and has an intense interest in pursuing his current
employment.
Stanley T. Czajkowski, Esquire, Wilmington, Delaware, for plaintiff.
Barry M. Willoughby, Esquire, of Young, Conaway, Stargatt &
Taylor, Wilmington, Delaware, for defendant.
ALLEN,

Chancellor

LewMor, Inc., a Delaware corporation engaged in the business
of personnel placement in and around the city of Wilmington, seeks
in this action specific enforcement of a covenant not to compete
contained in an employment agreement pursuant to which the defendant, Robert B. Fleming, was employed by LewMor. The matter is

