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now before the Court on plaintiff's application for a temporary
restraining order. For the reasons that follow I conclude, based upon
the abbreviated record currently available, that it is more likely than
not that plaintiff will fail to establish its entitlement to the equitable
relief that this action seeks. Accordingly, the pending application will
be denied.
The facts as established for purposes of this motion by the
verified complaint and by affidavits of the defendant are largely
undisputed. Plaintiff does business in the name of Snelling & Snelling
of Wilmington and apparently is affiliated with Snelling & Snelling,
Inc., a Pennsylvania corporation. Mr. Fleming commenced employment with plaintiff as a personnel consultant on January 16,
1984. The form of employment contract entered into by Mr. Fleming
with plaintiff is a standard contract supplied by Snelling & Snelling,
Inc. In pertinent part that contract provides as follows:
7. In the event of the termination of employee's employment for any reason whatsoever, employee shall not
thereafter engage, either directly or indirectly, as principal
or employee, alone or in association with others, in the
personnel consulting or employment service profession either:
(i) within 30 miles from employer's office for a period of
18 months; or (ii) within of any Snelling office now or
hereafter established by Snelling before the date of employee's termination for a period of - .*
Defendant was employed by plaintiff for approximately 19 months.
During that period his primary responsibility was to obtain listings
for technical positions, mainly in the chemical and electronic engineering fields, and to make placements in those two fields. Following
the first anniversary of his employment with plaintiff, Mr. Fleming
was compensated strictly on a commission basis and apparently
earned very little money from his employment. While the record
does not indicate how much of his time Mr. Fleming was devoting
to his job with plaintiff, it does establish that for the months of
June, July and August of 1985 he earned from that employment
less than $500. On September 5, 1985, he left plaintiff's employ.
On November 11, 1985, he commenced employment with Placers,
Inc., an employment consulting firm in Wilmington, Delaware. In

* Blanks appear in the executed contract.
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his current position, Mr. Fleming and his new employer limit his
activities to placement in the hospital administration field. His work
in this field is national in scope. During the last five years, less than
one percent of his current employer's placements in the medical and
hospital field have been in the Wilmington, Delaware area. It is
conceded by plaintiff that it does very little work in the hospital
administration placement field. Moreover, defendant and his current
employer have agreed upon a limitation on his current activities such
that he will, for the next 18 months, not be involved in local
placements in the hospital administration field, even should such
placements he available to his employer.
Mr. Fleming has not brought to his current employer any
customer list, job order list or other confidential proprietary information of any kind. By affidavit, defendant's current employer establishes that, through other business relationships, it has for some
time been aware of plaintiff's fee structure. Likewise, it is asserted
that defendant's current employer's fee structure is known to plaintiff.
[1,2] The test that determines whether an application for the
extraordinary remedy of a temporary restraining order should be
granted is similar to the familiar standards employed in motions for
a preliminary injunction. In order to justify such preliminary relief,
plaintiff must establish a likelihood of success on the merits, the
imminent threat of irreparable harm, and that the balance of hardships tips in its favor. Gimble v. Signal Companies, Inc., Del. Oh., 316
A.2d 599, aff'd, Del. Supr., 316 A.2d 619 (1974).
[3,4] When evaluating the probability of ultimate success on
claims of this kind, one is required to proceed on two levels. The
first question a court must answer in determining whether specific
enforcement of a contract restricting future employment is to be
granted is whether the covenant sued upon is itself valid. This first
level of inquiry may involve any of the typical issues that arise in
a contract action - whether the promise was in fact made, whether
it was supported by consideration or a substitute for consideration,
whether a material breach of the other party to the contract excuses
performance, etc. In addition to these issues typically encountered
in contract actions, covenants restricting future employment, in order
to be valid, must be determined as well to be reasonably limited
geographically and with respect to the restriction on time; they must
as well foster a legitimate economic interest of the plaintiff. KnowlesZeswitz Music, Inc. v. Cara, Del. Ch., 260 A.2d 171 (1969).
[5] Once it has been determined that the restrictive covenant
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is valid, another range of questions arise from an application requesting specific enforcement of such a provision. A restrictive covenant may be valid because at the time negotiated it was reasonably
crafted to go no further than the legitimate economic interests of the
employer warranted and because it was otherwise appropriately limited in time and space, but yet may not be specifically enforceable
in the circumstances presented at the time of the application for such
enforcement. Where a restriction on the ability to be gainfully employed is involved, the customary sensitivity of a court of equity to
the particular interests affected by its remedies is heightened. See,
6A Corbin on Contracts § 1394 (1962). If it appears that the interests
the employer seeks to protect are slight or ephemeral while the
consequences of specific enforcement to the employee are grave,
equity may well leave the plaintiff to pursue his legal remedies and
decline to grant the special remedy of injunction. See, e.g., Burris
Foods, Inc. v.Razzano, Del. Ch., C.A. No. 1077-Sussex, Walsh, V.C.
(July 18, 1984).
For purposes of deciding the pending application, I assume
without deciding that the covenant sued upon is valid. Certainly on
its face, at any rate, a restriction limited to 18 months and a 30mile radius does not seem unreasonable. Subsequent development
of the factual record, however, may show that such a geographic
limitation is unreasonable in light of the realities of the markets
within which the employer operates. That question, however, cannot
and need not be addressed now.
Turning to the second level of analysis then, I conclude for the
reasons that follow that despite the assumed validity of the covenant
sued upon, it is not specifically enforceable in the context of the
facts as they appear at this stage.
Based upon those facts, I conclude that plaintiff has little, if
any, legitimate interest in the specific enforcement of the covenant
in these circumstances. Defendant, while he does engage in the
personnel placement business in Wilmington, is not using any proprietary information of plaintiff in his new employment; he is working
exclusively in a sector of the placement business in which plaintiff
concededly does little, if any, business and even as to that sector is
limiting his activities to a geographical area beyond that covered by
the covenant. Thus, one is inescapably drawn to the conclusion that
no legitimate economic interest of plaintiff is being impacted by
defendant's current activities. Accordingly, it is hard to avoid the
conclusion that plaintiff is motivated in this action simply to make
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an object lesson of defendant or he seeks by this action not to protect
good will, proprietary information or other legitimate interests of his
business but rather seeks to hamper future competition.
Balanced against plaintiff's slight legitimate interest in specific
performance of this covenant is defendant's intense interest in pursuing his current employment. In these circumstances, even if the
covenant is in all respects valid and enforceable, its specific enforcement would be unwarranted. See, e.g., E. L. Conwell & Co. v. Gutberlet,
298 F.Supp. 623 (D. Md. 1969) aff'd 429 F.2d 527 (4th Cir. 1970);
and cases cited at § 1394 (1984 Supp.), Corbin on Contracts. A court
of equity will not permit itself to be an instrument of oppression
and to grant the relief sought on this application would, in my
opinion, risk that result. For the foregoing reasons, the application
for temporary restraining order shall be denied.
IT IS SO ORDERED.

MANOR HEALTHCARE CORP. v. TOLBERT
No. 8425
Court of Chancery of the State of Delaware, New Castle
May 13, 1986
On March 5, 1985, the plaintiff, Manor Healthcare Corporation
agreed to acquire from Anta Corporation 100% of the stock of Four
Seasons Nursing Centers. In the Acquisition Agreement, Anta made
certain representations and warranties concerning the nursing homes.
On April 24, 1986, the parties entered into an indemnity and escrow
agreement which required Manor to submit to Anta and to the
escrow agent a report setting forth facts giving rise to any reimbursable loss incurred by Manor. Manor thereafter submitted three
separate reports dated May 29, 1985; July 10, 1985; and March 20,
1986 respectively. Anta disputed all of Manor's claims and on June
5, 1985 filed suit in Oklahoma against Manor. On March 21, 1986,
Manor filed a motion to dismiss in the Oklahoma action and also
filed the instant action for injunctive and damage relief. In response,
Anta filed a motion to dismiss this action for lack of subject matter
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jurisdiction or, alternatively, to stay this action. Both motions were
concurrently briefed and argued.
The court of chancery, per Vice-Chancellor Jacobs, denied plaintiff's motion for a preliminary injunction based upon two findings.
First, the court of chancery had no subject matter jurisdiction over
Manor's claims. Second, Manor was not threatened with any irreparable harm that could be remedied by the court's injunctive process.
The court granted defendants' motion to dismiss this action but
without any prejudice to Manor's right (i) to assert defensively in
the Oklahoma action the matters that form the basis of its present
claim for injunctive relief, and (ii) to assert in a court of competent
jurisdiction the matters that form the basis of Manor's claims for
damages.
1.

Injunction

C--

136(1)

The standards for granting a preliminary injunction are: the
moving party must demonstrate that there is a reasonable probability
that it will succeed in the merits of its claims; that it will suffer
irreparable harm if preliminary injunctive relief is denied; and that
the harm which would result from the denial of an injunction outweighs the harm that would befall the opposing party if the injunction
were granted.
2.

Injunction

0-

136(1)

A preliminary injunction should be granted only where the rights
of the parties seeking the injunction will be irreparably harmed.
3.

Equity

C---

48, 56

Ordinarily, a party aggrieved by a claimed breach of contract
has a complete and adequate remedy at law in the form of an action
for damages, and where such remedy lies in law, no cause of action
will be entertained at equity.
4.

Equity

43

Cc-

Injunction

0

16

Basic jurisdictional fact on which equity operates is the absence
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of an adequate remedy in the law courts. Del. Code Ann. tit. 10,
342 (1953).
5.

Injunction

C

137(1)

The ability of a party to obtain the equivalent of injunctive
relief by raising its contentions as an affirmative defense in an action
at law constitutes an adequate remedy that precludes injunctive relief
in equity.
6.

Injunction

0

137(1)

Choice of forum, standing alone, does not necessarily render
the chosen forum unfair or inadequate for the opposing party.
Craig B. Smith, Esquire, and Robert J. Katzenstein, Esquire, of
Lassen, Smith, Katzenstein & Furlow, Wilmington, Delaware, for
plaintiff.
David A. Drexler, Esquire, and Palmer L. Whisenant, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendant.
JACOBS,

Vice-Chancellor

On March 21, 1986, the plaintiff, Manor Healthcare Corp., a
Delaware Corporation ("Manor") filed this action for breach of
contract against Anta Corporation, a dissolved Delaware corporation
("Anta") and Anta's trustee in dissolution, James R. Tolbert, III
("The Trustee"), who was appointed on April 11, 1985 by Order
of Vice Chancellor Hartnett in Civil Action No. 7991.
In this action Manor seeks: (a) money damages for alleged
breaches of representations, warranties and certain other provisions
contained in an agreement between Manor and Anta dated March
5, 1984 (the "Acquisition Agreement") and (b) an injunction prohibiting Anta from prosecuting an action that it filed on June 5,
1985 in the District Court for Oklahoma County, Oklahoma (the
"Oklahoma action") seeking, inter alia, a declaratory judgment that
Anta is not liable to Manor for breaching representations, warranties,
or other obligations contained in the Acquisition Agreement.
In response, the defendants filed a motion to dismiss this action
for lack of subject matter jurisdiction or, alternatively, to stay this
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action. Manor resists the defendants' motions and, in turn, has
moved for a preliminary injunction prohibiting Anta from prosecuting
its Oklahoma action pendente lite. Both motions were concurrently
briefed and argued. This is the decision of the Court on those motions.
For the reasons now discussed, the plaintiff's motion for a preliminary
injunction is denied and the defendants' motion to dismiss for lack
of subject matter jurisdiction is granted. Accordingly, the defendants'
motion for a stay need not be addressed.

I
The following facts are pertinent: In the March 5, 1984, Acquisition Agreement, Manor agreed to acquire from Anta 100% of
the stock of Four Seasons Nursing Centers, Inc. ("Four Seasons")
a wholly owned subsidiary of Anta which owned and operated certain
nursing centers in Texas, Oklahoma, and New Mexico. The sale
was to be consummated at a later closing date.
In the Acquisition Agreement Anta made representations and
warranties that Four Seasons had good and marketable title to certain
of the nursing centers being sold, and that the nursing centers were
in good operating condition and repair, subject to certain exceptions
not applicable here. The Acquisition Agreement further provided
that: (i) the parties would enter into an Indemnity and Escrow
Agreement ("Escrow Agreement"), (ii) pursuant to the Escrow
Agreement, Anta would deposit $7.5 million into escrow, (iii) Anta's
representations and warranties would survive the closing, (iv) after
the closing any liability of Anta arising from its representations and
warranties would be limited to the extent set forth in the Escrow
Agreement, and (v) Manor could only seek recovery in respect to
such liability pursuant to the Escrow Agreement.
Thereafter, the parties entered into an Escrow Agreement dated
April 24, 1984. Section 4 of the Escrow Agreement outlines a detailed
procedure that, among other things, requires Manor to submit to
Anta and to the escrow agent, a written report setting forth facts
giving rise to any Loss or Reimbursable Loss (both terms being
contractually defined) incurred by Manor. Section 4 also describes
the procedure governing Manor's right to proceed against the escrowed funds or against Anta (including Manor's right to institute
litigation) with respect to any claimed Loss or Reimbursable Loss.
Pursuant to the prescribed Escrow Agreement procedures, Manor
thereafter submitted to Anta and the escrow agent, three separate
written reports, dated May 29, 1985, July 10, 1985 and March 20,
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1986, respectively. Each report described claimed Losses and Reimbursable Losses arising under the Acquisition Agreement. The May
29, 1985 report included claims relating to alleged defects in the the
physicial condition of certain of the Four Seasons nursing centers
that Manor had purchased. Anta has disputed all of Manor's claims.
On June 5, 1985, less than one week after Manor submitted
its May 29th report, Anta filed the Oklahoma action against Manor.
In that action Anta sought a declaratory judgment that the claims
asserted by Manor in its May 29, 1985 report were invalid and not
collectible from Anta or from the escrowed funds. Anta also sought
a money judgment for dividends which it claimed were due under
the Acquisition Agreement. Anta later amended its Oklahoma petition
to assert a similar disclaimer of liability with respect to Manor's July
10, 1985 report.
After the Oklahoma action was filed, Manor and Anta entered
into settlement negotiations which prompted a series of stipulations
extending Manor's time to answer or otherwise respond to the Oklahoma complaint. The last such extension gave Manor until March
21, 1986 to file its pleadings. Negotiations then broke down and
Anta refused to grant Manor any further extensions.
On March 21, 1986, Manor did two things: it filed a motion
to dismiss in the Oklahoma action,' and it also filed the instant
action in this Court for injunctive and damage relief. Manor's damage
claims in this case involve basically the identical claims that form
the subject of Anta's declaratory judgment action in Oklahoma. As
previously stated, Manor seeks to preliminarily enjoin Anta from
prosecuting its Oklahoma action, and defendants seek to have Manor's Delaware action dismissed or, alternatively, stayed in favor of
the Oklahoma action.
II
[1] The standards for granting a preliminary injunction are
well-established. The moving party must demonstrate a reasonable

1. Manor's dismissal motion in Oklahoma was predicated upon Anta's alleged lack of capacity to sue due to the prior appointment of the Trustee in
Dissolution, and on the ground that Anta did not conduct business in Oklahoma.
Not included as a ground for dismissal is the contention urged here by Manor in
support of its motion for injunctive relief-that under the Acquisition and Escrow
Agreements, Anta is contractually precluded from maintaining the Olkahoma action.
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probability that it will succeed on the merits of its claims, that it
will suffer irreparable harm if preliminary injunctive relief is denied,
and that the harm which would result from the denial of an injunction
outweighs the harm that would befall the opposing party if the
injunction were granted. Draper Communications Inc. v. Delaware Valley
Broadcasters, Del. Ch., 505 A.2d 1283, 1288 (1985) and cases cited
therein; Shields v. Shields, Del. Ch., 498 A.2d 161 (1985) Katz v.
Oak Industries, Inc., Del. Ch., C.A. No. 8401, Allen C. (March 10,
1986). Manor argues that has established a probability of ultimate
success on the merits, on two separate grounds. First, Manor argues
that the Acquisition and Escrow Agreements, when fairly read together, clearly set forth a dispute resolution scheme under which
only Manor-but not Anta-would have the right to bring a lawsuit
to enforce Anta's contractual representations and warranties. As a
consequence, Manor contends that Anta is contractually precluded
from bringing litigation to establish its nonliability for claims covered
by Section 4 of the Escrow Agreement. Second, Manor urges that
the Trustee has violated the Court of Chancery Rules in several
respects, most notably by bringing the Oklahoma action without
securing this Court's prior approval, by his failure to maintain the
trusteeship's cash assets in Delaware banks, and by selling trusteeship
assets and distributing the proceeds to shareholders without prior
notice to creditors, including Manor. As a result, Manor argues,
the trusteeship's assets have now been diminished to the point that
they are insufficient to satisfy Manor's claims.
In response, Anta insists that the Acquisition and Escrow Agreements contain no language that either expressly or by implication
would restrict Anta in any way from bringing a lawsuit to clarify
its rights and duties under the Agreements. Anta points out that the
dispute resolution procedures in the Agreements are directed solely
to Manor, but leave unaddressed Anta's right to maintain litigation.
Defendants further deny that the Trustee has behaved improperly,
but assert that in any event, his conduct cannot serve as a basis for
enjoining them from maintaining the Oklahoma action.
[2] On the present record I find it unnecessary to (and therefore
do not) address these contentions or the merits of Manor's claims.
For even if Manor's claims are assumed to be valid on their merits,
injunctive relief would be inappropriate, because this Court has no
subject matter jurisdiction over Manor's claims and because Manor
is not threatened with any irreparable harm that could be remedied
by this Court's injunctive process.
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[3] Manor's underlying substantive claims in this action are
for money damages for the defendants' alleged breaches of their
obligation to reimburse Manor for Losses and Reimbursable Losses
under the Acquisition and Escrow Agreements. Manor seeks no
equitable remedy with respect to any of its substantive contractual
claims. Compare Old Time Petroleum Company v.Turcol, Del. Oh., 153
A. 562 (1931). Therefore, Manor's substantive claims, standing alone,
would be actionable at law, not in equity. The only aspect of Manor's
complaint that would arguably support equity jurisdiction is Manor's
separate claim to enjoin Anta from its effort to center the substantive
contractual litigation in the Oklahoma forum.
[4,5] Manor's injunctive claim would be cognizable in equity
only if Manor has no adequate remedy at law. 10 Del. C. § 342;
Tull v. Turek, Del. Supr., 147 A.2d 658 (1958). In this case the
grounds urged by Manor in support of its claim for injunctive relief
in this Court could be asserted defensively by Manor in the Oklahoma
action, either as an affirmative defense or in a motion to dismiss
that action. In other factual settings, this Court has found that the
ability of a party to obtain the equivalent of injunctive relief by
raising its contentions as a defense in an action at law, constitutes
an adequate remedy that precludes injunctive relief in equity. See,
Braunstein's, Inc. v. Jardel Co., Inc., Del. Ch., C.A. No. 7542, Hartnett, V. C. Slip. Op. at pp. 6-7 (February 26, 1986); In Re Coin
Automatic Laundry Equipment Company v. Apartment Communities Corporation, Del. Ch., C.A. No. 8089, Walsh, V. C., Slip. Op. at p. 2
(May 21, 1984); Arcturus Radio Tube Co. v. Radio Corporation ofAmerica,
Del. Ch., 177 A. 899 (1935); Gray Co. v. Alemite Co., Del. Oh., 174
A. 136 (1934). While the foregoing is intended not as a statement
of a hard and fast rule, but rather as a description of the result
reached in other cases involving different facts, in this case that
result is clearly appropriate under the circumstances presented here.
In Arcturus Radio Tube Co. v. Radio Corporation of America, supra,
Chancellor Wolcott dismissed an action to enjoin a New Jersey lawsuit
that had been brought to enforce a royalty provision in a license
agreement. The defendant in the New Jersey action contended that
injunctive relief should be granted in Delaware because the parties
to the license agreement had agreed that the royalty provision would
never be enforced. Denying the injunction, the Chancellor stated:
"It is nevertheless conceded by the complainant that the
parole evidence [of the alleged agreement] is equally admissible by way of defense in the New Jersey law action
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as it is by way of affirmative relief in this court. Why,
then, has not the complainant a sufficient remedy at law?
Under the settled rule in this court, he has ... " [Citation
omitted; 177 A. at 901].
In my opinion, the reasoning of Arcturus Radio Tube is applicable to
this case. If (as Manor contends) Anta has made what amounts to
a covenant not to sue, that covenant would constitute an affirmative
defense and a basis for a motion to dismiss that Manor can interpose
in the Oklahoma action.
Manor concedes that its ability to assert its positions defensively
in the Oklahoma court may constitute a legal remedy. It argues,
however, that that remedy would not be fair, adequate, or complete,
and therefore, the preconditions for ousting Manor from equity would
not be satisfied. See, Family Court v. Department of Labor and Industrial
Relations, Del. Ch., 320 A.2d 777 (1974) and cases cited therein.
[6] But Manor offers no factual support for its contention,
other than to assert that Anta has obtained a tactical advantage by
centering the dispute in Oklahoma. 2 It is an unavoidable fact that
a particular choice of forum will often confer a tactical advantage
of one kind or another upon a litigant. But, that fact, standing alone,
does not necessarily render the chosen forum unfair or inadequate
for the opposing parties. In this case Anta's supposed tactical advantage is that it will be able to try its substantive contractual claims
before a jury in its own community. Manor's argument obscures
the critical issue, which is whether the Oklahoma court would afford
Manor a fair hearing on Manor's contentions that the Oklahoma
action is contractually precluded and that the Trustee should be
denied relief failure to comply with the Court of Chancery Rules.
Manor makes no contention that the Oklahoma Court would not
afford it a fair hearing on those issues. Accordingly, Manor's argument that its legal remedy would be inadequate, lacks support.
The same facts that establish that Manor has an adequate legal
remedy also establish that Manor would not be irreparably harmed
by this Court's denial of injunctive relief. If Manor's substantive
contentions are valid, the result Manor seeks here can be obtained
by way of a dismissal of the Oklahoma action. In addition, even if

2. As an example, Manor points to the fact that Anta obtained ex parte

permission from the Oklahoma court to amend its petition. The record does not
reflect whether Manor ever formally objected before the Oklahoma Court to Anta's

conduct in that regard.
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the Oklahoma Court were to require Manor to litigate its substantive
contractual claims in Oklahoma, no showing is made that Manor
would suffer irreparable harm as a result. Manor argues that, if
forced to litigate in Oklahoma, it would be deprived of the protections
that the Court of Chancery Rules afford to creditors of a dissolved
Delaware corporation administered by a court-appointed trustee pursuant to 8 Del. C. § 279. But this argument overlooks the fact that
the proper forum to enforce the Trustee's observance of Court Rules
governing his conduct is the Trusteeship action itself, i.e., Civil
Action 7991. This is a plenary action brought to liquidate a creditor's
claim against the trusteeship estate. A plenary action, even if brought
in this Court, is not ordinarily the proper forum to obtain the relief
which Manor apparently seeks. See, generally, 7 Del. J. Corp. Law,
pp. 251-277 (1982). Wherever Manor might ultimately litigate its
plenary contract claims, it would have to resort to the Trusteeship
Court in the Trusteeship civil action to enforce the Trustee's compliance with the Court of Chancery Rules. Manor is (and always
has been) free to seek a remedy in the Trusteeship Court at any
time. Since an injunction in this civil action would not afford Manor
relief from the harm of which it complains, Manor has failed to
show that it would suffer irreparable harm in the absence of injunctive
relief by this Court.

For the foregoing reasons, the plaintiff's motion for a preliminary
injunction is denied. The defendants' motion to dismiss this action
is granted without prejudice to Manor's right (i) to assert defensively
in the Oklahoma action the matters that form the basis of its present
claim for injunctive relief, and (ii) to assert in a court of competent
jurisdiction the matters that form the basis of Manor's claims for
damages..
IT IS SO ORDERED.
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MARCIANO v. NAKASH
No. 7910
Court of Chancery of the State of Delaware, New Castle
April 2, 1986
Plaintiffs who collectively hold fifty percent of the stock and
three seats on the board of Gasoline, Ltd., a Delaware corporation,
sought appointment of a custodian for the corporation pending the
resolution of their action against the other three directors and holders
of the remaining stock. On September 9, 1985, the court of chancery
appointed Edward A. Greenberg, who had been suggested by defendants, as custodian. The court authorized Mr. Greenberg to resolve
board deadlocks and also ordered that he receive reasonable protection
from liability via indemnification provisions of applicable law, insurance coverage, and any other reasonable protection required by

the custodian. Gasoline, however, was unable to acquire insurance
coverage and the parties could not agree upon alternative measures
for the custodian's protection. The custodian then became unwilling
to serve without protection from potential lawsuits against him by

the side opposing whatever business decisions it became necessary
for him to make.
The court, per Vice-Chancellor Berger, considered whether a
custodian enjoys judicial immunity as a matter of law and held that
(1) a court-appointed receiver has immunity as a matter of law when,
in the exercise of due care, he acts pursuant to an express and
explicit order of the court, and (2) it is inappropriate for the court
to define in the abstract the parameters of a custodian's judicial
immunity with regard to business decisions he is called upon to
make in his appointed role as deadlock-breaker on a corporation's
board of directors. The court deferred entering an order creating a'
mechanism for protecting the custodian from liability pending further
negotiations and a conference to decide on an appropriate form of
order.
1.

Receivers

0

168, 170

It is inappropriate for a court to define in the abstract the
parameters of a custodian's judicial immunity with regard to business
decisions he is called upon to make in his appointed role as deadlockbreaker on a corporation's board of directors.
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Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, Wilmington,
Delaware, for plaintiffs.
William 0. LaMotte, III, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

By Order dated September 9, 1985, this Court appointed Edward
A. Greenberg as the custodian of Gasoline Ltd. ("Gasoline"), a
Delaware corporation engaged in the production and marketing of
designer jeans and sportswear. The appointment of a custodian
originally had been requested by plaintiffs, Georges Marciano, Maurice Marciano, Armand Marciano and Paul Marciano (the "Marcianos"), who collectively own 50% of the stock of Gasoline and
hold three of the six seats on the company's board of directors.
Defendants, Joe Nakash, Ralph Nakash and Avi Nakash (the "Nakashes"), the remaining stockholders and directors of Gasoline, opposed plaintiffs' application. However, following this Court's decision
of June 19, 1985 and the parties' subsequent inability to elect successor directors, the Nakashes requested the appointment of three
custodians.

The court determined that only one custodian should be appointed and requested that the parties submit the names and qualifications of possible candidates. The Marcianos suggested former
Judge Richard Schauer, who was appointed by the California Superior Court as the provisional director of Guess ?, Inc., another
company owned by the parties. The Nakashes suggested Edward A.
Greenberg, an executive in the apparel business who is experienced
as an arbitrator. Although the Marcianos strongly favored the appointment of Judge Schauer, they indicated that Mr. Greenberg
would be an acceptable alternative ifJudge Schauer were not available
to serve as custodian or, implicitly, if the Court decided not to select
him.
The Order appointing Mr. Greenberg custodian generally authorized him to resolve deadlocks on the Gasoline board of directors.
The present impasse relates to paragraph 4 of that Order:
4. The custodian shall be entitled to all protections provided
by the indemnification provisions of applicable law as an
agent of the corporation. In addition, at the custodian's
request, Gasoline shall procure and maintain for the cus-
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todian's benefit adequate director and officer liability coverage, as well as provide any other reasonable protection
from liability as the custodian may reasonably require.
Gasoline was unable to procure the contemplated insurance coverage
and, beginning in October, 1985, the parties attempted to reach
agreement upon a form of indemnification and letter of credit which
would provide a satisfactory alternative to insurance coverage.
During the period from October 15, 1985 through November
13, 1985, several draft agreements were circulated among the parties.

Prior to November 13, 1985, the Marcianos had expressed a willingness to include in the agreement the stockholders' personal indemnification and covenants not to sue -

protections which were

requested by and given to Judge Schauer, as provisional director,
in the California litigation. However, on November 13, 1985, Mr.
Greenberg presided over a Gasoline board meeting at which various
matters concerning the manner of operation of the business were

discussed. The Marcianos took issue with several of Mr. Greenberg's
decisions at that meeting and thereafter advised Mr. Greenberg's
counsel that they were not prepared to provide personal indemnities
of guarantees. In addition, the Marcianos are unwilling to provide

contractual judicial immunity.
Given the fact that charges of serious improprieties by both
parties are being pursued in the pending California litigation, Mr.
Greenberg is unwilling to serve as custodian without reasonable
assurances that he will not be drawn into extensive and costly litigation as the result of his decisions which, perforce, will be opposed
by one side or the other. Having reached an impasse on the form
of agreement, the parties then considered the possibility that the
custodian enjoys judicial immunity as a matter of law. Presumably,
if that were the case, Mr. Greenberg would be willing to continue
as custodian notwithstanding the absence of personal guarantees or
contractual judicial immunity.
[1] The parties appear to agree that a court-appointed receiver
has immunity as a matter of law when, in the exercise of due care,
he acts pursuant to an express and explicit order of the court. See,
2 Clark, Law of Receivers, § 292(d); 16 Fletcher Cyc. Corp. § 7864
(Perm. Ed.). However, they disagree as to whether the custodian
would have immunity with respect to every business decision he will
be called upon to make in breaking deadlocks of the board. I find
it inappropriate to attempt to define the parameters of a custodian's
immunity in the abstract. The two treatises relied upon by the parties
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and cited above discuss this issue at length and, of necessity, provide
only general statements of legal principles which may or may not
be applicable in a specific case.
Thus, it becomes necessary for the Court to consider methods
by which the custodian will be provided "reasonable protection from
liability." At the Court's request, the parties submitted their recommendations as to what form of protection would be appropriate.
The Marcianos suggest that a letter of credit obtained by Gasoline
would provide an adequate substitute for insurance coverage and
that no additional protection from liability is warranted.
The Nakashes' suggestion is somewhat more complex. First,
they recommend that, as an alternative to liability insurance, the
parties be barred from making any claim against the custodian which
would be covered by a standard directors' and officers' liability
insurance policy. Second, they propose a procedure whereby there
would be a 10-day moratorium following any deadlock breaking vote
by the custodian before any action would be taken to implement the
vote. During that time, the party aggrieved by the vote would be
allowed to apply to the Court for relief. If no such application were
made, after the 10-day period the parties would be barred from
bringing any suit or other proceeding against the custodian arising
from the vote or action taken to implement the vote. The Nakashes
urge that "rigorous sanctions" be imposed by the Court if the party
seeking relief does not prevail in order to discourage frequent use
of this mechanism.
The Marcianos respond to the Nakashes' proposal by saying
that it would put this Court in the business of running Gasoline.
Their concern is understandable and is shared by the Court. However, the Marcianos offer no alternative solution. Indeed, they would
not be opposed to having Mr. Greenberg resign for lack of adequate
protection against liability. If Judge Schauer were then appointed,
the Marcianos have indicated their willingness to provide him the
contractual protections which they are unwilling to give Mr. Greenberg. In short, they are effectively vetoing the Court's selection of
a custodian.
While it is highly unlikely that I would endorse the Nakashes'
"moratorium" proposal under other circumstances, it appears to
provide the only mechanism under which this custodian or any other
custodian not selected by the Marcianos would be willing to serve.
Accordingly, I am prepared to enter an order providing for a letter
of credit in an appropriate amount and the "moratorium" procedure.
However, in order to provide the parties a brief opportunity to reach
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an alternate resolution, I will defer entering such an order until
April 14th. During that time the parties may be able to reach an
agreement as to another custodian who, if satisfactory to the Court,
will be appointed to replace Mr. Greenberg. Alternatively, they may
be able to work out contractual protections satisfactory to Mr. Greenberg which could be embodied in an order. A conference will be
scheduled on the afternoon of Monday, April 14, 1986 to decide on
an appropriate form of order. I request counsel for the Nakashes to
prepare and circulate a form of order prior to that time.

McFADDEN HOLDINGS, INC. v. JOHN BLAIR & CO.
No. 8489
Court of Chancery of the State of Delaware, New Castle
May 23, 1986
McFadden Holdings made a tender offer for the common stock
of John Blair & Co. McFadden Holdings first filed a federal securities
action alleging, inter alia, that defendant and its directors violated
various provisions of the federal securities laws. The federal action
also asserted pendent state claims. Plaintiff then brought suit in
chancery court alleging breach of fiduciary duties owed by defendant
to its stockholders. None of the claims asserted in the second lawsuit

were brought as pendent claims in the federal action as they were
based on events that occurred after the events alleged in the federal
complaint.
The court of chancery, per Vice-Chancellor Jacobs, denied
defendant's motion for a stay because: (1) the prior filed action and
this action did not involve the same issues; (2) the claims in this
action and in the federal lawsuit did not arise out of a common
nucleus of operative fact; and (3) plaintiff's claims involved substantial
issues of Delaware law best resolved in the court of chancery. The
court declined to rule on defendant's motion to dismiss because
further discovery was necessary to clarify the issues.
1.

Action

0= 69(3)

Because the state claims are neither part of the federal lawsuit
its
present form nor brought as pendent claims in the federal
in
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action, cases wherein a subsequent suit was stayed in favor of a
prior-filed action involving the same issues are not applicable.
2.

Federal Courts

C-,

14

Unless the claims in the state action and in the federal lawsuit
arise out of common nucleus, the federal court cannot exercise
pendent jurisdiction.
3.

Corporations

Venue

C---

C--

208, 320(1)

2

Claims alleging that directors have breached their fiduciary duties
to stockholders seeking to obtain control by way of a tender offer
involve substantial issues of Delaware corporate law that are best
resolved in Delaware chancery court.
4.

Federal Civil Procedure
Corporations

C

C

1741

320(1), 270

Motions to dismiss for failure to state a claim-particulary in
an area as complex and rapidly changing as the area involving
fiduciary duties owed by corporations and their directors to stockholders seeking to obtain control by way of a tender offer-do not
normally lend themselves to expedited treatment.
Martin P. Tully, Esquire, Thomas Reed Hunt, Jr., Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiff.
R. Franklin Balotti, Esquire, C. Stephen Bigler, Esquire, of Richards,
Layton & Finger, Wilmington, Delaware, for defendant.
JACOBS,

Vice-Chancellor

The defendants have moved to dismiss the complaint or, alternatively, for a stay. At the defendants' request their motion was
briefed on an expedited basis and argued on Friday, May 23, 1986.
Having considered the briefs and oral arguments, I have determined
to deny the motion for a stay, but am not prepared to rule on the
motion to dismiss at this point. What follows are my reasons.
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Defendants' motion for a stay is based upon the pendency of
a federal securities action previously filed by plaintiffs on April 16,
1986, which arises out of the plaintiffs' tender offer for the common
stock of the defendant John Blair & Company. McFadden Holdings,
Inc., et al. v. John Blair & Company, C.A. No. 86-161 (MMS). The
federal complaint alleges, inter alia,that Blair and its directors have
violated various provisions of the federal securities laws. It also asserts
pendent state claims alleging that the directors have engaged in a
series of acts with the alleged purpose of entrenching management
and discouraging tender offers for Blair. Two opinions have been
handed down by Chief Judge Schwartz denying two separate motions
for preliminary injunctive relief brought by the respective parties.
[1,2,3] None of the claims asserted in this lawsuit are brought
as pendent claims in the federal action. Indeed, they are based upon
events that occurred after the events alleged in the federal complaint,
and therefore are not part of the federal lawsuit in its present form.
Accordingly, the cases relied upon by defendants wherein a subsequent suit was stayed in favor of a prior-filed action involving the
same issues, do not apply here. Moreover, even if plaintiffs were to
amend their federal complaint to assert the instant claims, it is
uncertain that the federal court could exercise jurisdiction over those
claims, which involve purely state law causes of action not appended
to any federal securities claim. Unless the claims in this and in the
federal lawsuit arise out of a common nucleus of operative fact, the
federal court cannot exercise pendent jurisdiction. United Mine Workers
v. Gibbs, 383 U.S. 715 § 1966). Finally, the plaintiffs' claims in this
action appear to involve substantial issues of Delaware corporate law
that are best resolved in this Court. See McAndrews & Forbes Holdings,
Inc. v. Revlon, Inc., Del.Ch., C.A. No. 8126, Walsh, V.C. (October
9, 1985). For all of those reasons, the considerations of comity and
efficiency that normally motivate courts to stay a subsequently filed
action are not implicated here.
[4] With respect to the defendants' motion to dismiss for failure
to state a claim, regrettably I am not prepared to issue a definitive
ruling at this point. Motions to dismiss for failure to state a claim
particularly in an area as complex and rapidly changing as the
area involving fiduciary duties owed by corporations and their directors to stockholders seeking to obtain control by way of a tender
offer - do not normally lend themselves to expedited treatment. In
this case I was agreeable to hear the defendants' motions on an
expedited basis, because counsel had stated that the issues were clearcut and easily decided, and that an expedited ruling in defendants'
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favor would cut short substantial discovery that is scheduled to begin
this week in connection with plaintiffs' motion for a preliminary
injunction.
Having considered the written and oral submissions of counsel,
I am of the view that the matter is not nearly so clear- cut as has
been suggested. Accordingly, I will defer a ruling on the motion to
dismiss until after the presentation of the preliminary injunction
motion which will be heard on June 18, 1986 at 2:00 p.m. In the
meanwhile the discovery should proceed as scheduled.

MERRITT v. COLONIAL FOODS, INC.
No. 6078
Court of Chancery of the State of Delaware, New Castle
January 7, 1986
Plaintiff, representative of a class of former shareholders of
Colonial Foods, Inc., sought partial summary judgment on the issue
of liability in this class action challenging the fairness of a 1979 cashout merger involving Colonial. Defendants, directors, and controlling
shareholders of Colonial, moved for summary judgment on the grounds
that they had met their duty of fair dealing with the minority
shareholders.
On behalf of Colonial, the minority shareholders had filed a
derivative suit in the Superior Court of New Jersey, Chancery Division, against defendants alleging mismanagement and self-dealing.
Defendants then eliminated the minority shareholders' position in
Colonial through a tender offer followed by a cash-out merger, thus
terminating the derivative suit. Jobemo Corporation, a company
controlled by the defendants, made a tender offer to purchase any
and all shares of Colonial for a price of $3 per share. After the
tender offer Jobemo merged into Colonial and each of the shares
held by the minority shareholders was converted into a right to
receive $3 cash. Defendants then moved to dismiss the derivative
suit. The Superior Court of New Jersey, Chancery Division, denied
the motion but it was later granted on appeal.
The chancery court, per Chancellor Allen, held that the defendants breached their duty of fair dealing which they owed to the
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minority shareholders of Colonial. This breach of duty included: (1)
that the merger had the intended effect of terminating the pending
derivative suit that sought recovery from the directors and controlling
shareholders of Colonial; and (2) that no independent agency provided
an independent basis to conclude either that the claims asserted were
without value or that the cash-out price was fair, considering the
value of those claims to Colonial. Consequently, plaintiff's motion
for partial summary judgment was granted and defendants' motion
for summary judgment was denied.
1.

Corporations

0;-

174, 584

Cash-out merger intended to terminate a pending derivative
litigation was not equated with bad faith or a per se breach of the
fiduciary duty that controlling shareholders owed to minority shareholders.
2.

Corporations

0

174, 307

Failure of defendants to assure fair treatment to minority shareholders established a breach of fiduciary duty.
3.

Corporations

C--

310(1)

Delaware law not only permits self-dealing transactions by corporate officers, directors, or controlling shareholders, it also provides

special procedures to remove the taint from a self-interested transaction. DEL. CODE ANN. tit. 8, § 144 (1974).
4.

Corporations

C

174

Whenever a controlling shareholder exercises his power to effectuate a self-dealing transaction, he assumes a new and significant
responsibility: the burden of establishing to an independent body
that the transaction is fully fair.
5.

Corporations

C

310(1)

If the self-dealing transaction is found by a reviewing court not

to be entirely fair to the corporation or minority shareholders, the
self-dealing fiduciary, despite any good faith on his part, may be
required to respond in damages.
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Corporations

0

310(1), 584

Principles governing when a corporation may act unilaterally to
terminate judicial review of self-dealing transactions, challenged as
constituting a breach of fiduciary duty, apply when defendants acting
to effectuate a cash-out merger have not justified the entire fairness
of their self-dealing transactions.
7.

Corporations

C

180

Delaware case law recognizes that directors in managing the
business and affairs of the corporation are responsible for making
decisions concerning when and in what manner litigable claims possessed by the corporation should be judicially pressed.
8.

Corporations

C

207

Directors may unilaterally instigate the termination of derivative
litigation when an independent disinterested committee of the board
makes a determination, which is subject to judicial review, that the
litigation is not in the corporation's best interests to pursue.
9.

Corporations

C

207

The doctrine of independent legal significance suggests that
unilaterally instigating the termination of a derivative suit may be
accomplished in ways other than through a determination made by
an independent disinterested committee of the board.
10.

Corporations

0=- 310(1)

There is an inflexible requirement in Delaware corporate law
which requires self-dealing fiduciaries to deal with the corporation
and its shareholders only on terms that are entirely fair.
11.

Corporations

C--

207, 584

A cash-out merger effectuated for the purpose of terminating
pending derivative litigation will provide an appropriate alternative
to a determination made by an independent disinterested committee
of the board only where the cash-out merger does not constitute a
breach of trust by self-dealing fiduciaries.
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310(1)

The law will accord scant weight to the subjective judgment of
an interested director concerning the fairness of transactions that
benefit him.
13.

Corporations

C---

310(1)

Fair dealing on the part of directors requires a disinterested
judgment that the derivative claims were not in the corporation's
best interests and the unbiased and expert view of the value of those
claims.
14.

Corporations

-

174, 207, 307, 584

Cash-out merger constituted breach of defendants' duty of fair
dealing because it was effectuated for the purpose of precluding the
public shareholders from requiring defendants to account for the selfdealing transactions in which the defendants had elected to engage
and because the cash-out merger was effectuated by a process that
supplied no dependable basis to conclude that the corporate interest
was served by the termination of the derivative litigation and that
the cash-out merger was fair.
Pamela S. Tikellis, Esquire, of Biggs & Battaglia, Wilmington, Delaware, and Alfred V. Greco, Esquire, and Raymond F. Gregory,
Esquire, of New York, New York, for plaintiff.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, P.A., Wilmington, Delaware, and Lawrence Greenapple, Esquire, of Aurnou,
Bobrow, Greenapple, Kurzman & Midler, New York, New York,
for defendants.
ALLEN,

Chancellor

Pending are cross motions for summary judgment and partial
summary judgment in this class action challenging the fairness of a

1979 cash-out merger involving Colonial Foods Corporation, a Delaware corporation. The defendants, directors and controlling shareholders of Colonial, have moved for summary judgment on the
grounds (i) that the merger was effected pursuant to a Notice of
Merger and Information Statement that made full and fair disclosure
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of all material information necessary for minority stockholders to
decide whether they should seek statutory appraisal of the value of
their shares, and (ii) that the price of $3 per share paid to the
minority stockholders was so obviously fair as to require no trial of
any issue of fact. Thus, defendants assert that the undisputed facts
establish that they have met their duty of dealing fairly with the
minority shareholders, including paying an entirely fair price for
their stock in the merger.
Plaintiff, who has been certified to represent a class of former
shareholders of Colonial, moves for partial summary judgment on
the issue of liability, asserting that undisputed facts demonstrate that
the merger was not entirely fair to the minority stockholders. In
particular, in addition to asserting that the materials employed to
effectuate the merger (and a preceding tender offer) were marked
by material omissions and misstatements, plaintiff alleges that a
principal purpose of the cash-out merger was to force the termination
of a then pending derivative lawsuit which challenged on behalf of
Colonial a number of transactions between Colonial and the individual defendants or entities controlled by them. In summary plaintiff
asserts that defendants have demonstrably violated their duty to
proceed with such a transaction only in a fair manner and their duty
to pay a fair price. On this view trial of this matter will be necessary
only to establish an appropriate remedy.
The parties have submitted a twenty-one page stipulation of
facts and numerous affidavits. Based upon the facts thus established,
I conclude that defendants have breached the duty of fair dealing
which in the circumstances they owed to the minority shareholders
of Colonial. In summary, the facts that together, in my opinion,
establish that breach of duty in this case specifically include: (1) that
the cash-out merger had the intended effect of terminating the pending derivative litigation that sought a recovery from the directors
and controlling shareholders of the company and (2) that no independent agency, either board committee, special counsel or investment banker, provided an independent basis to conclude either that
the claims asserted were without value to the corporation or that the
cash-out price was fair, considering the value of those claims to the
corporation. It is admitted that the merger price contained no element
of value attributable to the derivative claims.'
1. Cf, Ctuysler Corporationv. Dann, Del.Supr., 223 A.2d 384, 387 (1966)(dcfming
a "meritorious" derivative claim for purposes of settlement).
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I
1. Management of the Business and Affairs of Colonial
The three Opatut defendants are brothers who for more than
thirty years have worked together in an egg production and distribution business. In 1969 they formed Colonial and transferred their
business to it in exchange for 420,000 shares of Colonial's common
stock. Thereafter, pursuant to a public offering, Colonial issued
90,000 shares of common stock at $5.00 per share and issued certain
convertible debentures which were later converted into an additional
78,150 shares. At all relevant times the Opatut brothers owned or
controlled in excess of seventy percent of Colonial voting stock. The
remaining defendant, Charles Culley is the only non-family member
of the four-person Colonial board; he assumed the positions of President of Colonial and Board member in April, 1971. Although he
was granted an option at that time to purchase 72,000 shares of
Colonial's common stock from the Opatut family holdings at a price
of $5.00 per share, he never exercised the option and otherwise never
became a Colonial shareholder.
Colonial is a fully integrated firm engaged in the production,
processing and distribution of fresh, shell eggs. The production of
eggs, during the relevant periods, was carried on at three companyleased farms and at approximately 35 independently operated farms
located in and around Douglas, Georgia. The company-leased farms
include egg-processing facilities equipped with modern automated
equipment capable of performing the entire processing operation
necessary to deliver a carton of eggs ready for display and ultimate
sale. Colonial has established subsidiaries through which it furnishes
feed and transports the company's product to its own processing
plants and to market.
Much of this organization was fashioned under the direction of
the Opatut brothers during the 1970s. In managing Colonial's affairs
throughout that period, the Opatut brothers engaged repeatedly in
transactions with Colonial. As these transactions form the predicate
for the later-filed derivative suit that charged the Opatut brothers
and defendant Culley with mismanagement and self-dealing and
which was terminated by the cash-out merger in issue here, it may
be helpful to sketch them in broad outline. They include the sale
to and lease back by the Opatuts of a company-owned egg farm;
the construction by the Opatuts of egg production facilities and the
lease of them by the company; various purchases from and sales to
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the Opatuts by the company; a real estate transaction with an Opatutcontrolled entity; and compensation payments to all defendants.
The sale and lease back transaction occurred in 1975. Acting
through its Rite-Diet subsidiary, Colonial in 1974 had acquired
Sunnyside Farm, a Georgia egg production facility. After the production capacity of that farm had been materially improved, in 1975
it was sold to the Opatut defendants and immediately leased back
to Rite-Diet. The sale was financed in part by a $500,000 loan from
the Colonial Foods Employee Stock Ownership Plan and by the
payment of a $100,000 security deposit by Diet-Rite to the Opatuts
on the lease. At the time of that transaction, the Opatuts constituted
the Trustees of the Colonial ESOP.
The second lease by the Opatut brothers of an egg production
facility involved Country Fresh Egg Farms. The Opatuts borrowed
some $475,000 from the federal Agriculture Production Credit Association in order to finance the construction of facilities at Country
Fresh Egg Farm. Thereafter that farm was leased to Rite-Diet.
Neither Rite-Diet nor Colonial could qualify for loans from the
Agriculture Production Credit Association; financing from that source
was materially cheaper than commercially available financing.
The third lease to the company of an egg production facility
involved Morning Glow Farm. It occupied land purchased by the
Opatuts for their own account in 1976 and 1977. With financing
from the Agriculture Production Credit Association, the Opatuts
constructed improvements on the land to fit it for egg production.
The resulting farm was leased to Colonial or its Rite-Diet subsidiary.
Each of these transactions was alleged in the derivative litigation
to be on terms favorable to the Opatuts and to constitute a breach
of duty, including the usurpation of a corporate opportunity.
In addition, throughout the mid-1970's the Opatuts purchased
hens and feed from Colonial and sold eggs to Colonial. These purchases apparently aggregated $6,966,141 in value and the sales to
Colonial aggregated $8,621,185.
Apparently unrelated to the business of egg production or distribution, the Opatut brothers also during this period caused Colonial
to engage in certain transactions with American Planned Communities, Inc., ("APC"), a company controlled by the Opatuts. APC,
a Delaware corporation, was formed in 1971 as a wholly-owned
subsidiary of Colonial. It owned real estate located in New Jersey.
It appears (the Stipulation of Facts not being in all respects a model
of clarity) that in 1972 the Opatut brothers conveyed certain addi-
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tional lands to APC in exchange for stock in APC and Colonial
then spun off to its shareholders its shares in APC together with
certain warrants. As a result, APC assumed the status of a freestanding corporation in which the Opatut brothers owned a greater
proportion of the common stock than they did in Colonial. During
the relevant period APC lost money and by May 31, 1979 it had
a deficit net worth of $1,354,510. Colonial extended loans to APC
in 1974 and 1975. In 1976 APC was indebted to Colonial in the
amount of $399,378 and to Colonial's profit sharing trust in the sum
of $460,692. On July 30, 1976 the Opatuts caused Colonial to
purchase a tract of APC's New Jersey land for a total price of
$1,117,425.
The benefits of ownership of Colonial's stock to its public shareholders appear to have been minimal. Dividends were infrequent
and small; stock appreciation for those who purchased from the initial
public offering, non-existent (see note 2, infra). Colonial's audited
financial statements disclose the following for the years 1974 though
1978:
Year
1974
1975
1976
1977
1978

Net Sales
$29,620,000
31,834,000
42,024,000
44,437,100
42,467,434

Net Income
67,000
693,000
1,215,000
122,000
174,000

Dividend
Per Share
-0
-0
.10
.10
-0

Book Value
Per Share

6.50
5.82

On December 31, 1976 the three Opatut brothers were each awarded
a bonus of $175,000 and defendant Culley and Abraham Opatut
were each awarded a $25,000 bonus. It has been alleged that during
this period Colonial made contributions to an ESOP for the benefit
of the Opatuts in the amount of $458,903.
2.

The Derivative Litigation and Its Termination

The foregoing facts do not of themselves establish any breach
of duty by defendants. They do, however, present a situation under
Delaware law in which self-interested directors may justifiably be
required to come forward to establish the entire fairness to Colonial
and its shareholders of the transactions involved. In October, 1977,
shareholders of Colonial instituted suit on behalf of the company in
the Superior Court of New Jersey, Chancery Division, in effect
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making that demand. In September, 1978, notice of the pendency
of the New Jersey derivative suit was sent to all shareholders of
Colonial, and thereafter some 56 of the then 200 shareholders of
Colonial joined the action as plaintiffs.
The New Jersey action proceeded slowly. That Court stated
"[the action] was complicated by the confusing nature of plaintiff's
allegations and the technical and manipulative efforts on the part of
the corporation to avoid the progress of any suit [sic] and to delay
a trial on the merits... After many court hours of argument and
after many papers being filed, the point was finally reached where
the matter might be tried on the merits." Blum v. Opatut, N.J.Super.Ch.Div., C.A. No. C-561-77 (December 26, 1979). Before that trial
could be held, however, the controlling shareholders of Colonial
elected to eliminate the minority shareholders' position in the company. It was decided this would be done through a tender offer
followed by a cash-out merger. Thus, on December 11, 1978, a
tender offer was made by a newly formed entity (Jobemo Corporation)
controlled by the Opatut brothers, to purchase for cash any and all
outstanding shares of common stock of Colonial at $3 per share.
The tender offer document stated the purpose of the offer as follows:
The purpose of the offer is for the purchaser to acquire
all of the outstanding shares of the company so that potential
conflicts of interest arising from transactions which the Opatut brothers believe are necessary for the successful conduct
of the business of the company can be eliminated.
Under the heading "Elimination of Potential Conflicts of Interest",
the offering document, after briefly sketching the company's reasons
for entering into some of the self-dealing transactions attacked in the
derivative litigation, stated as follows:
In November of 1977 the Opatut brothers were named
as defendants in an action pending in the Superior Court
of the State of New Jersey, Chancery Division ....

That

action seeks to recover from the individual defendants for
the benefit of the company certain sums of money allegedly
obtained by them through abuses of their powers as controlling persons of the company. The action also seeks to
set aside and rescind the series of transactions ....
The action challenges the business judgment of the
Opatut brothers in determining the necessary course of
action to achieve the future success of the company, and
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serve their own best interests. The Opatut brothers believe
that if the Opatut family owns all of the shares of common
stock of the company, the possibility of conflicts of interest
will be eliminated. In addition, if the farm leases are set
aside, as the plaintiff demands, the existing institutional
mortgages on the farms will be in default. If a foreclosure
follows, the company would be deprived of the use of the
farms and the Opatut brothers would be obligated to pay
the unpaid mortgage indebtedness. The company and the
Opatut brothers have already incurred significant legal expenses in the defense of the action and will be required to
incur further expenses and devote significant amounts of
time to appearing at depositions and trial before it is concluded. It is the belief of the Opatut brothers that the
expenditure of such money and time will be detrimental to
the business of the company and to their own business and
property interests.
Furthermore, in view of the fact that any damage award
would enhance the value of all company shares equally, the
Opatut family which already owns 75% of the company's
shares would be the principal beneficiary of such award.
Moreover, under applicable law, any such award would be
reduced by the amount of the fee paid to the attorneys for
the complaining stockholders for producing a result which
the Opatut brothers regard as inimical to the best interests
of the company. In order to avoid this anomalous consequence, they have decided to make this offer.
The $3 offering price was arrived at by defendants unilaterally
without independent advice from any source. Principal reliance was
apparently placed upon the market price for Colonial stock over the
preceding several years.2 The offering document reported the book

2. During the year 1976 the thin market in Colonial stock had registered a
high bid of 3-3/4 and a low bid of 1/4; during 1977 the high bid had been 3-1/2
and the low bid 1-1/2. The most recently quoted bid for the company's stock had
been placed in the second quarter of 1978 at 1-1/2. It is noteworthy that during

1976 when Colonial earned net income after taxes of $2.56 per share, its stock in

the fourth quarter had a high bid of 2-1/2 and a low of 2. In part that price earning
ratio may reflect the market's forecast of the company's future prospects, but no
doubt in part it also reflected the fact that the defendants, even in years when
Colonial made substantial profits, elected to pay minimal dividends. ( See, p. 8,

supra.)
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value of the company's common stock as of September 30, 1978,
to be $5.82.
As a result of the Opatut's tender offer, approximately 30,000
of the 140,000 shares of Colonial held by the public were tendered
and the Opatut's stock interest was increased from approximately
75% to 80% of the 560,658 shares outstanding.
Thereafter, on June 13, 1979, the defendants' entity, Jobemo,
was merged into Colonial pursuant to the provisions of Section 228
and 251 of our general corporation law. In that merger, each share
of Colonial common stock owned by a person holding less than
10,000 such shares, (i.e., all of the public shareholders) was converted
into a right to receive $3 cash per share. The information statement
sent to the public shareholders apprising them of the action taken
characterized the purpose of the merger in a fashion similar to the
statements in the tender offer document quoted above.
Following effectuation of the merger and the filing of this action
attacking its validity under Delaware law, defendants moved to dismiss the then pending derivative suit. It was argued that the daims
derivatively asserted, as assets of Colonial, had passed to Jobemo as
a result of the merger and plaintiffs in that action, as former shareholders, no longer had any interest in any recovery on them. The
New Jersey Chancery Division declined to grant that motion, but
on appeal the Appellate Division reversed. In disposing of defendants'
motion the New Jersey Court took notice of the pendency of this
action challenging the validity of the merger and quoted the following
language from Bokat v. Getty Oil Co., Del.Supr., 262 A.2d 246 (1970):
...If a proposed merger is sought to be used for the coverup of wrongful acts of management, a court of equity in
an action making a direct attack on the merger can and
will protect the innocent stockholder victim. Courts of equity
uniformly have used their broad powers to prevent fraud
by corporate management when those powers are properly
invoked.
The New Jersey Appeals Court then went on to justify its reversal
on the following ground:
A minority stockholder will not be left without remedies.
If the merger was fraudulent, it can be overturned; if it
was proper but the price paid for minority shares was
inadequate, it can be adjusted. These remedies are in fact
being pursued with respect to the Colonial merger in the
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federal and state court suits in Delaware. However, pending
disposition of thereof, plaintiff no longer has stockholder
standing to maintain the present action.
The Delaware federal court action referred to has been stayed
pending the outcome of this litigation. This matter has been duly
certified as a class action and, after significant discovery, the parties
have negotiated a statement of stipulated facts, submitted further
factual affidavits and presented the case for decision on the pending
cross motions for summary judgment.
II
These motions present the question whether the undisputed facts
of this case demonstrate that defendants - who elected unilaterally
to terminate the continuing stock interest of the public shareholders
in Colonial - have satisfied their obligation in the circumstances to
do so only on terms and in a manner that is fully fair. Weinberger
v. UOP, Del.Supr.,457 A.2d 701 (1983). This inquiry, central to
every challenge to a cash-out merger, cannot be resolved by reference
to any radiant legal generalities, but rather calls for a highly specific
analysis of the particular facts and circumstances present. Rabkin v.
Philip A. Hunt Chemical Corporation, Del.Supr.,498 A.2d 1099, 1104
(1985).
In analyzing the legal effect of the undisputed facts, I start with
two observations. First, it is fair to say that the those facts establish
that a principal purpose of the merger complained of was to eliminate
the standing of the plaintiffs who were pressing, on behalf of the
corporation, claims of mismanagement and breach of duty against
the defendants in this action. The cash-out merger was intended as
a device to terminate the pending derivative action and was effective
for that purpose.'

3. That the New Jersey Court was correct in dismissing the derivative suit
once the merger had in fact been accomplished - even though the merger was
motivated in principal part to obtain that result - is a proposition as to which I
have no doubt. Once the public shareholders were removed as shareholders in
Colonial, they no longer possessed any financial interest in any recovery that Colonial
might have been able to achieve on the claims pressed, either by way of settlement
or litigation. How then could such former shareholders thereafter continue as
appropriate representatives of the new owner of the claims? And, as a practical
matter, how would litigation with such an antagonist who had no financial stake
in the outcome of the litigation be conducted and for what purposes? For these
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Second, for purposes of these motions, I do not necessarily
equate the fact that the merger complained of was accomplished for
the purpose of terminating the derivative litigation with bad faith
or a per se breach of fiduciary duty on the part of defendants. Base
motivations in these circumstances are, of course, possible, but I
need not now (and on a motion of this kind I ought not) determine
such an elusive fact as bonafides. Thus, for purposes of determining
these motions, I assume that defendants believed that the claims
asserted in the derivative suit were in fact without merit and that
their prosecution would therefore pointlessly drain Colonial's limited
financial resources and unproductively divert limited management
talent from the management of the enterprise. Finally, I assume for
purposes of these motions that the defendants believed S3 per share
was a fully fair price for the minority shares of Colonial.
[1,2] Accordingly, I decide the pending motions predicated
upon the factual premise that a principal purpose of the challenged
merger was the termination of the then pending derivative claims
brought on behalf of Colonial, that in. the circumstances, such a
motive itself does not constitute a per se breach of duty by controlling
shareholders, and upon the assumption that the controlling shareholders acted in good faith and for reasons they believed to be in
Colonial's best interest in effectuating the merger. Despite these
premises and assumptions, however, I conclude that defendants have
not in fact proceeded in a way that assured fair treatment to those
whom they elected to remove as shareholders of Colonial. This, in
the circumstances, they were required to do and that failure establishes a breach of their fiduciary duty requiring the denial of defendants motion for summary judgment and the granting of plaintiff's
motion for partial summary judgment.

reasons, the general rule in Delaware is that a cash-out merger will terminate the
standing of a plaintiff to continue to maintain derivative claims on behalf of the
corporation of which he was (but no longer is) a shareholder. Lewis v. And_,rson,
Del.Supr., 477 A.2d 1040 (1984). Despite contrary dicta in some Delaware cases
( see, Bonime v. Biaggini, Del.Supr., C.A. 4-1985 (August 7, 1983)(Order); Rosen v.
Navarre, Del.Ch., C.A. 7098 (October 29, 1985)(Hartnett, V.C.) it seems apparent
to me that the rule of Anderson should apply even where the purpose of the cashout merger is to cause a premature termination of derivative litigation. The logic
of the derivative form of action compels that result and to recognize that fact
judicially does not - as the holding in this case illustrates, see pp. 23-24, infra permit self-dealing fiduciaries inappropriately to avoid their duty to account to
minority shareholders.
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III
[3-5] This case involves the appropriateness of the technique
employed by the defendants to terminate judicial review of the propriety of self-dealing transactions. Self-dealing transactions by corporate officers, directors or controlling shareholders are not prohibited
by Delaware law. Indeed, our statute provides specific special procedures that may be employed to remove the taint that any such
transaction may possess solely by reason of its self-interested character. See 8 Del. C. § 144. However, whenever a controlling shareholder sets out to exercise his power to set the terms of such a
transaction and compel its effectuation, he assumes a new and significant responsibility: the burden of establishing to an independent
body, whether a court in litigation, an independent committee of
the board under § 144(a)(1), or disinterested ratifying shareholders
on full and complete information,4 that the transaction is fully fair.'
In all events, should a reviewing court be required to pass upon the
fairness of such a transaction, the self-dealing fiduciary may be
required to respond in damages or with another appropriate remedy
if the transaction, despite any good faith on his part, is found to be
not an entirely fair one to the corporation or to minority shareholders,
as the case may be.
[6] In this instance, defendants, by acting to effectuate the
challenged merger, have avoided their responsibility to justify the
entire fairness of the myriad self-dealing transactions challenged in
the New Jersey litigation. Thus, this matter necessarily implicates
the principles that govern when and under what circumstances a
corporation may act unilaterally to terminate judicial review of transactions challenged as constituting a breach of a director's fiduciary
duty.
[7,8] Our case law recognizes that a necessary part of the
responsibility of a board of directors in managing the business and
affairs of a corporation includes decisions concerning when and in
what manner litigable claims possessed by the corporation should be
judicially pressed. See, Aronson v. Lewis, DelSupr., 473 A.2d 805

4. See, e.g., Michaelson v. Duncan, Del.Supr., 407 A.2d 211, 224 (1979);
Gottlieb v. Heyden Chemical Corporation, Del.Supr., 90 A.2d 660 (1952).
5. Of course, the effect of meeting this burden will vary depending upon
whether it is a court or an intra-corpore agency that affirms the transaction. In
the latter instance the effect is simply to shift the burden in any subsequent judicial
challenge of the fairness of the transaction to those attacking it. See, Fliegler o.
Lawrence, Del.Supr., 361 A.2d 218 (1976).
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(1984); Zapata Corporation v. Maldonado, Del.Supr., 430 A.2d 779
(1981). This principle which seems utterly noncontroversial when,
for example, suit on a trade receivable is involved, has a more
delicate role where the corporate claim is one against directors or
controlling shareholders. Even in that instance, however, our law
recognizes that an objective evaluation of the corporation's best
interests might counsel restraint in pressing such claims where, for
example, the claims themselves are weak or ill-founded and their
litigation might involve destruction of important relationships or
impairment of management functions. Recognizing this reality, the
Delaware law establishes a technique by which those charged with
the management of a corporation may unilaterally instigate the termination of derivative litigation that it is not in the corporation's
interests to pursue. See, Zapata Corporation v. Maldonado, supra. That
technique mimics Section 144's reliance upon the force of an informed, independent judgment. When followed it protects the legitimate corporate interest by requiring an independent, disinterested
committee of the board to make a determination that litigation ought
not be pursued. It provides as well the additional safeguard of judicial
review of that determination. See, Lewis v. Fuqua, Del.Ch., C.A. No.
7188, Hartnett, V.C. (November 9, 1985).
This judicially approved method for the termination of derivative
litigation through unilateral corporate action provides clear guidance
to corporate management. The facts of this case, however, arose
before the specific guidance provided by Maldonado was available. In
this instance, an alternative technique to effectuate a termination of
derivative litigation was employed. That technique, the cash-out
merger, was effective. See, Blum v. ColonialFoods Corporation, N.J.SuperApp.Div., A-2751-9 (September 29, 1980).
[9-11] In the light of the broad powers and responsibilities
conferred on the board of directors by Section 141(a) of the General
Corporation Law and of the fundamental preference for flexibility
espressed in our corporation law by the doctrine of independent legal
significance, 6 I cannot say that a merger effectuated for the purpose

6. That doctrine has been most succinctly stated in Ora*v. EngkLhar, Del.Supr.,
195 A.2d 375, 378 (1963): "The general theory of the Delaware Corporation law
is that action taken under one section of that law is legally independent, and its
validity is not dependent upon, nor to be tested by the requirements of other
unrelated sections under which the same final result might be obtained by different
means." See also, Field v. Alljn, Del.Ch., 457 A.2d 1089 (1983), a f'd, De. Supr.,
467 A.2d 1274 (1983)(per curiarn).
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of terminating pending derivative litigation constituted a per se violation of the fiduciary duty that controlling shareholders owe to
minority shareholders. While the Maldonado case sets out an appropriate technique for a board, in the context of pending derivative
litigation, to exercise its Section 141(a) power to manage the cor-

poration and its business, the doctrine of independent legal significance suggests that that technique may not be the only available
way for a board to approach a result it deems in the corporation's
interest. What is inflexible in our corporate law is the requirement
that self-dealing fiduciaries deal with the corporation and its shareholders only on terms that are entirely fair. Accordingly, only where
there exists a basis for a reviewing court to conclude that this
supervening equitable obligation has been satisfied and that therefore
a cash-out merger effectuated for the purpose of terminating pending
derivative litigation does not constitute a breach of trust, will a cashout merger provide an appropriate alternative to the Maldonado procedure.
[12] Under the Maldonado procedure, the exercise of judgment
by a body of truly disinterested directors, when made after due
consideration and in good faith, supplies such a basis. This case
provides no similar or analogous basis; that is it affords no ground
upon which the defendants could or a reviewing court may dependably conclude that the termination of the derivative litigation
sought by the merger was in the best interest of the corporation and
was not simply in the interest of the directors and controlling shareholders who had been charged with wrongdoing. Without the guidance of a truly independent judgment, self-interested directors cannot
with confidence know the right course in order to pursue it. In all
events, the law, sensitive to the weakness of human nature and alert
to the ever-present inclination to rationalize as right that which is
merely beneficial, will accord scant weight to the subjective judgment
of an interested director concerning the fairness of transactions that
benefits him. Gottlieb v. Heyden Chemical Corporation, Del.Supr., 90
A.2d 660, 663 (1952).
[13] Fair dealing in these circumstances required not reliance
on such frail support as the defendants' own evaluation of their
innocence of wrongdoing and of the fairness of their unilaterally
determined cash-out price. Rather, at a minimum, what was required
in this instance was a disinterested judgment that litigation of the
claims asserted derivatively was not in Colonial's best interests and
an unbiased and expert view of the value of those claims. Such a
requirement should come as no surprise to any director who earnestly
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asked himself what, given his own intense and apparent conflict of
interest, fairness required.
[14] I conclude that the cash-out merger challenged in this
litigation constituted a breach of the defendants' duty of fair dealing
because (1) it was effectuated for the purpose of precluding the public
shareholders from requiring the defendants to account for the selfdealing transactions in which those fiduciaries had elected to engage,
and (2) because the merger was effectuated by a process that supplied
no dependable basis to conclude in fact (a) that the corporate interest
and not simply the personal interests of the defendants was served
by the termination of the derivative litigation and (b) that the merger
price was fair considering the value of the then pending derivative
claims to the corporation. This combination of factors leads me
inescapably to conclude that the defendants did not, in this instance,
meet the special obligations that the law places upon them when
they elect to engage in self-dealing transactions. See, Weinberger v.
UOP, Del.Supr., 457 A.2d 701 (1983); Sterling v. Mayflower Hot
Corp., Del. Supr., 93A.2d 107 (1952).
IV
In the relief phase of this class-action litigation, plaintiffs will
be free to introduce evidence relating to the fairness of the $3 cashout price. That-evidence may permissibly relate to the value (and
thus the validity) of the claims previously asserted in the derivative
litigation. As assets of Colonial those claims constitute one ingredient
of the value to which the class had a proportionate right. Thus, in
the setting of a class action suit challenging the entire fairness of
the cash-out merger, those derivative claims may still be litigated;
now, however, by reason of the merger they will not be evaluated
as derivative claims but rather, indirectly, as evidence relevant to
the fairness of the cash-out price. While the Court does not look
upon the graceless creature of a suit within a suit with warm approval,
this result seems dictated by the logic of the derivative form of action
and the requirement that fiduciaries establish the entire fairness of
their business dealings with the corporation to which they owe a
duty of loyalty.7

7. I note, for the guidance of the parties, that disposition of the pending
motions has not required me to make any judgment concerning the fairness of the
$3 per share merger price. It may be that such price fully reflected the fair value
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motion for summary

judgment will be denied and plaintiffs motion for partial summary
judgment on the issue of liability will be granted.
It is so ordered.

NORTE & CO. v. MANOR HEALTHCARE CORP.
Nos. 6827 and 6831
Court of Chancery of the State of Delaware, Wilmington
May 30, 1986
Plaintiffs' motion for reargument on the theory that the court
may have misinterpreted plaintiffs' remarks at the oral hearing was
denied. The court held that reargument would not advance the
disposition of the case, but granted plaintiffs 20 days to file an
amended complaint.
1.

Appeal and Error

C

828, 832(4), 835(2)

Motion for reargument will be denied when to allow reargument
would not advance the disposition of the case.
Norman M. Monhait, Esquire, of Morris and Rosenthal, Wilmington, Delaware, for plaintiffs.
Allan M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for all the defendants except defendant, Shirley
Birnsfield.

of the minority shares even when a proportionate share of any value the derivative
claims may have had is considered. That determination cannot be made on this
record. However, were that ultimately to be found to be the case, one available
remedy would be the award of nominal damages to the class. Even in that case,
however, other alternative remedies may be available; but that is a subject that
need not now be addressed.
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Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant, Shirley Birnsfield.
BERGER,

Vice- Chancellor

This is the decision on plaintiffs' motion for reargument of the
decision dated November 21, 1985 in which their motion for leave
to file a Second Consolidated Complaint (the "Third Complaint")
was granted and the entire fairness claim asserted therein on behalf
of the convertible debenture holders of Cenco, Inc. ("Cenco") was
dismissed. The relevant facts concerning the merger at issue are set
forth in this Court's earlier decision and will not be repeated here.
It is sufficient to note for present purposes that, prior to the oral
argument, both defendants and the Court were somewhat unclear
as to the nature of the claim being asserted on behalf of the debenture
holders in the Third Complaint. Based upon representations made
by counsel for plaintiffs, following specific questioning on this point,
both the Court and defendants proceeded on the basis that plaintiffs
were asserting only an entire fairness claim and not a fraud claim.
In reliance upon those representations, defendants reluctantly withdrew their opposition to the filing of the Third Complaint and the
Court analyzed the viability of an entire fairness claim asserted by
convertible debenture holders.
In their motion for reargument, plaintiffs suggest that the Court
"may have misinterpreted our remarks at oral argument" and thus
decided the case on a mistaken premise. In short, plaintiffs now
contend that the Third Complaint does assert fraud, although not
as a separate basis for relief. Defendants respond to the motion for
reargument by citing to various portions of the oral argument transcript which, they contend, demonstrate that the Court did not
"misinterpret" plaintiffs' remarks. Defendants complain that plaintiffs have not dealt squarely with the Court or counsel. They suggest
that, if the Court does not hold plaintiffs to the representations made
at oral argument, it should (1) require them to reimburse defendants
for the time spent preparing for and attending oral argument;
(2) dismiss the Second Complaint except insofar as it raises an
entire fairness claim on behalf of the common stockholders of Cenco;
and (3) deny leave to file the Third Complaint.
[1] I agree with defendants that, to allov reargument would
not advance the disposition of this case inasmuch as we have now
come full circle and return to the initial confusion as to the legal
theories asserted in the Third Complaint. Accordingly, plaintiffs'
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motion for reargument is denied. However, plaintiffs have twenty
(20) days from the date of this decision to file an amended complaint
setting forth a fraud claim on behalf of the debenture holders.
IT IS SO ORDERED.

PACKER v. YAMPOL
No. 8432
Court of Chancery of the State of Delaware, New Castle
April 18, 1986
While confronted with a proxy contest for control of Graphic's
board, Graphic's directors, all of whom had either personal or business ties with Yampol, the Chairman of the Board and the Chief
Executive Office of Graphic, caused Graphic for the first time in
the corporation's existence to issue two series of newly created preferred supervoting stock. One series was issued to Yampol, and the
other to two foreign corporations which were specially formed by
Attar, an investor who had prior contact with Yampol, to complete
the acquisition. This issuance created an additional 17,700,000 votes,
or approximately 33% of the total voting power which could be cast
at the upcoming court ordered shareholders meeting, bringing Yampol and the foreign corporations' holdings to approximately 44% of
the outstanding Graphic stock. The plaintiffs filed this action for
injunctive or other equitable relief .challenging the validity of the
newly issued preferred shares. The plaintiffs also moved for a preliminary injunction that would prohibit the Preferred shares from
being voted at the upcoming stockholders' meeting.
The court of chancery, per Vice-Chancellor Jacobs, granted a
preliminary injunction restraining the voting of the two newly issued
series of Preferred stock pendente lite. The court held that: (1) because
of the impending proxy contest, the plaintiffs' claim is separate and
distinct from that suffered by the other shareholders and is therefore
individual in nature, not derivative; (2) because it is unlikely that
the directors can be found to have been disinterested and independent
they will not be protected by the business judgment rule and hence,
the plaintiffs' are likely to be successful on the merits of their claim;
(3) the plaintiffs' met 'the criteria for establishing irreparable harm
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where the defendant's conduct would effect a fatal blow to the
corporate electoral process; and (4) the issuance cf supervoting stock
would substantially influence the outcome of the election and have
a chilling effect on the plaintiffs' proxy solicitation, and therefore,
the balance of hardship was tipped toward the plaintiffs.
1.

Injunction

0-

137(2), 137(4), 138, 151

To be entitled to the extraordinary relief of a preliminary injunction, the plaintiffs have the burden of showing that they vAill
probably prevail on the ultimate merits of their claims, they will
suffer irreparable harm if such relief is not granted, and the harm
to plaintiffs if preliminary injunctive relief is denied outweighs the
harm to the defendants if such relief is granted.
2.

Injunction

0:C 138

Where issuance of supervoting preferred stock will substantially
influence the outcome of the election and have a chilling effect on
the plaintiffs' proxy solicitation, the harm threatened is to the corporate electoral process, and irreparable injury of that nature tips
the balance of hardship in favor of the plaintiffs with respect to their
request for a preliminary injunction.
3.

Corporations

0= 202

The plaintiffs' claim is individual in nature, not derivative, when
it is separate and distinct from that suffered by other shareholders
not currently engaged in a proxy contest.
4.

Corporations

C--- 310(1)

The business judgment rule is a presumption that in making a
decision corporate directors act on an informed basis, in good faith,
and in honest belief that the action taken is in best interests of the
company.
5.

Corporations

C

310(1), 393

Where the presumption of the business judgment rule comes
into play, the decisions of directors will not be disturbed if relevant
to any rational business purpose.
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0- 206, 207, 310(1)

The protection of the business judgment rule is available only
to directors who are independent and disinterested with respect to
the transaction under challenge.
7.

Corporations

0=- 310(1)

Where the chairman of the board is a beneficiary of the challenged transaction, and where the remaining directors had professional, financial, and personal relationships with the chairman, such
factors preclude a finding that a majority of the directors are motivated to, or did, act independently of the chairman in approving
the issuance of the preferred stock.
8.

Corporations

0- 283(2)

Special scrutiny will be given if a situation in which the directors,
bent on entrenchment, use their authority to restrict the ability of
the shareholders to replace them.
9.

Corporations

0

98, 180, 310(1)

Where management has wrongfully attempted to perpetuate itself
in office by issuing securities that would adversely impact on a
shareholder legitimately seeking to obtain majority control or to assert
majority control already obtained, appropriate relief will be granted.
10.

Corporations

C- 98, 310(1)

Supervoting preferred stock is statutorily permissible and in other
circumstances it might be legitimately employed as a corporate finance
vehicle, but shares of stock may not be issued for an improper
purpose such as to enable a particular person or group to maintain
or obtain voting control.
11.

Corporations

0

283(2)

Although raising capital may have been a purpose behind directors' conduct, numerous factors, including amount, timing, sequence, and means of preferred stock issuance, indicate that directors'
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primary purpose was to obstruct plaintiffs' ability to wage a meaningfuil proxy contest in order to maintain themselves in control.
12.

Corporations

0-

283(1), 283(2)

An inequitable purpose can be inferred where the directors'
conduct has the effect of being unnecessary under the circumstances,
of thwarting shareholder opposition, and of perpetuating management
in office.
13.

Corporations

0== 283(1), 282(2)

Management's utilization of corporate machinery and Delaware
law for purpose of perpetuating itself in office, including the issuance
of supervoting stock which would have a chilling effect on the proxy
contest, and which was not necessary for any other purpose, was
for purpose of obstructing legitimate efforts of dissident stockholders
in exercise of their rights to undertake a proxy contest against
management and constituted an inequitable purpose which would
not be allowed.
Charles F. Richards, Jr., Esquire, Thomas A. Beck, Esquire, and
Gregory P. Williams, Esquire of Richards, Layton & Finger, Wilmington, Delaware; and Anthony F. Phillips, Esquire, Gerald Kerner, Esquire, and Zipotah J. Szydlo, Esquire, of Willlde, Farr &
Gallagher, New York, New York for plaintiffs.
Lawrence C. Ashby, Esquire, and Stephen E. Jenkins, Esquire, of
Ashby, McKelvie & Geddes, Wilmington, Delaware, and Edward
Brodsky, Esquire, and William J. McSherry, Jr., Esquire, of Spengler, Carlson, Gubar, Brodsky & Frischling, New York, New York,
for defendant Graphic Scanning Corp.
Lawrence A. Hamermesh, Esquire, Jack B. Blumenfeld, Esquire,
and Matthew B. Lehr, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Robert L. Laufer, Esquire, and Alisa
D. Shudofsky of Paul, Weiss, Riflkind, Wharton & Garrison, New
York, New York, for defendants Michael Beckman, Nathan Bellow,
Stanley Itekowitch, and Arthur J. Redin.
Arthur G. Connolly, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware; and Melvyn I. Weiss of Milberg, Weiss,
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Bershad, Specthrie & Lerach, New York, New York, for defendant
Barry Yampol. Michael D. Goldman, Esquire, Donald J. Wolfe,
Jr., Esquire, and Richard L. Horowitz, Esquire, of Potter, Anderson
& Corroon, Wilmington, Delaware; and Kevin J. Walsh, Esquire,
Richard E. Donovan, Esquire, Joy Feigenbaum, Esquire, and Jonathan K. Cooperman, Esquire, of Kelley, Drye & Warren, New
York, New York, for defendants Battery N.V. and Monar Company
N.V.
JACOBS,

Vice-Chancellor

As an outgrowth of an impending proxy contest for control of
the board of directors of Graphic Scanning Corp., ("Graphic" or
"the Company"), the plaintiffs, who are Graphic shareholders, commenced two actions in this Court on March 3 and March 7, 1986.
In Packer v. Yampol, et al., C.A. No. 8403, filed on March 3, the
plaintiffs sought to compel the holding of an annual meeting on the
ground that no election of directors had been held for two and onehalf years and that two of the five directors of Graphic had never
been elected by the stockholders. That action was resolved by the
entry of a consent Order that a meeting of Graphic stockholders be
convened on May 13, 1986 with an April 15, 1986 record date. In
Packer v. Graphic Scanning Corp., C.A. No. 8411, filed on March 7,

one of the plaintiffs herein sought to compel Graphic to produce its
stockholders list. That action was also resolved by way of a consent
Order entered on March 12, 1986, whereby the defendants agreed
to produce the stock list.
Two weeks later, on March 24, 1986, Graphic's directors caused
Graphic to issue to its Chairman and Chief Executive Officer, Barry
Yampol ("Yampol") and also to two Netherlands Antilles corporations, Battery, N.V. ("Battery") and Monar Company, N.V.
("Monar"), shares of two newly-created series (Revision Apr. 22,
1986) (Series A and Series B) of Graphic Preferred Stock. Because
each series of Preferred stock possessed "supervoting" features, the
result was to create 17,700,000 additional votes which Yampol, Monar

and Battery would be entitled to cast at the May 12, 1986 stockholders
meeting. As explained more fully below, the creation and issuance
of the Series A and the Series B Preferred Stock to Yampol, Monar
and Battery (i) increased Yampol's voting power from 17.2% to
23.1% of the outstanding Graphic shares entitled to vote, (ii) conferred upon Battery and Monar voting power representing approximately 21 % of the outstanding shares of Graphic entitled to vote,
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and (iii) conferred upon Yampol, Battery, and Monar collectively,
aggregate control over 44% of Graphic's total voting power.
On March 31, 1986, plaintiffs filed this action for injunctive
and other equitable relief, attacking the validity of the newly-issued
preferred stock on various equitable grounds. The plaintiffs also
moved for a preliminary injunction that would prohibit the Preferred
shares from being entitled to vote at the May 13, 1986 stockholders'
meeting. At plaintiffs' request, an order granting expedited discovery
was entered and a hearing on the preliminary injunction motion was
scheduled. Following expedited discovery and the development of a
voluminous record, (End Revision Apr. 22, 1986) extensive briefs
were submitted. The hearing took place, as scheduled, on April 11,
1986.
This is the decision of the Court on the plaintiffs' motion for
a preliminary injunction.
I.

FACTUAL BACKGROUND

Except where otherwise noted, the essential background facts
are not disputed.
A.
Graphic, a Delaware corporate, is a leading company in the
telecommunications services industry. Graphic operates one of the
nation's largest radio and paging and cellular telephone businesses.
It also operates pay television systems and a nationwide computercontrolled network that electronically receives, processes, and transmits records and data communications.
Graphic was founded in 1968 by defendant Yampol, who from
its inception has served as Chairman of the Board and Chief Executive
Officer. In 1971 Graphic sold its common stock in an initial public
offering. By September 30, 1985, through successive offerings and
stock splits, Graphic's issued and outstanding common shares had
increased to 37,099,514 shares which are publicly traded in the overthe-counter market. Yampol presently owns or controls approximately
17% of Graphic's common stock.
Besides Yampol, Graphic's board of directors consists of four
persons, all of whom have personal or business ties with Yampol,
who invited them to serve.' Those directors are Nathan Bellow,
1. Nathan Bellow, a director since 1971, was a Graphic employee between
1968 and 1979, during which time he served as Graphic's Vice President of Financial
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Arthur Radin, Michael Beckman, and Stanley Itskowitch. Two of
those directors, Messrs. Beckman and Itskowitch, have never been
elected as directors by Graphic stockholders.
B.
Because of the nature of Graphic's business, large amounts of
capital are required to develop and conduct its operations. Since
many of those operations, particularly the cellular telephone systems,
are still in their initial developmental stages, Graphic has experienced
ongoing, episodic cash flow problems. For example, Graphic is the
part owner of numerous FCC licenses to provide cellular mobile
radio telephone service to various cities throughout the United States.
These licenses are owned by various partnerships, of which Graphic
is a partner, that control licenses in 30 cellular markets. The partnership agreements typically provide that when a majority of the
partners decide to build the system, the partnership can place a
"cash call" on the individual partners, requiring them either to put
up additional cash or to sell their partnership interests. At present
only a few of these systems have begun operations. Although the
initial capital requirements for such systems are high, the promise
for future profits is great, because a cellular system, once completed
and successfully marketed, promises to generate significant cash flow.
Thus, as with many high-technology start-up operations, Graphic
has a constant need for cash but finds itself unable to fund those
needs internally from operations. 2 To solve its periodic cash flow
Services, reporting to Yampol. Since his retirement in 1979, Bellow has served as
a consultant for Graphic at $20,000 per year, has had a close personal relationship
with Yampol, and currently serves as a director of one or more of Yampol's private
corporations. Arthur Radin, a managing partner of a public accounting firm, and
a Graphic director since 1983, had previously been a partner of Touche, Ross &
Co. in charge of the Graphic account. Mr. Radin has done tax work of a personal
nature for Yampol and for entities in which members of Yampol's family have
interests. Mr. Radin is compensated at the rate of $200 per hour for his services
as a director. Stanley Itskowitch, a director since 1984, was a partner in accounting
firms that performed accounting work for Graphic until he became president of a
small nonpublic chemical marketing company. Mr. Itskowitch has done some personal accounting work for Yampol and his family. Michael Beckman, a director of
Graphic since April, 1985, and a partner in a New York City law firm, has
represented Yampol personally in certain recent commercial dealings, and has
performed legal services for Mr. Yampol's family. Mr. Beckman's firm is compensated at the rate of $200 per hour for whatever time that Mr. Beckman spends,
whether as a director or attorney, on Graphic matters.
2. During the past three fiscal years, Graphic has not been profitable on a
consolidated basis. However, Graphic's Security Service division is a consistent cash
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problems, Graphic has had to raise money from outside sources.
Indeed, Graphic's entry into several of its present business ventures
was financed by public offerings of its own common stock, of the
common stock of its subsidiaries (Switchco and Fundsnet), and by
a 1981 offering of $105 million of 10% convertible debentures. During
the period July 1, 1983 through December 31, 1985, Graphic has
been required to expend $163,700,000 over and above the cash
generated by its business operations. Those funds were raised from
the following sources: loans from Switchco ($7.7 million), loans from
Yampol and family trusts ($11 million), issuance of Graphic common
stock ($16.9 million), sales of assets, largely cellular partnership
interests, ($37 million), borrowings through equipment financings
($16 million) and financing through cellular partnerships ($12.8 million).Of the various techniques utilized by Graphic to raise cash, the
issuance of "supervoting" preferred stock, i.e., preferred stock having
the right to more than one vote per share, was not included among
them. Insofar as the record discloses, the only time that Graphic
management considered using supervoting preferred stock was as a
possible antitakeover defense measure. In March, 1985, there were
rumors that Metromedia might attempt a hostile takeover of Graphic.
Messrs. Yampol, Radin and Itskowitch reacted by meeting with
attorneys of Paul, Weiss, Rifkind, Wharton & Garrison ("Paul,
Weiss"), a prominent New York law firm, for advice concerning
possible antitakeover defense measures. Paul, Weiss considered and
recommended several antitakeover measures. Among them was the
creation and issuance of two new series of preferred stock: a proposed
Series A that would have 20 votes per share and the right to an
80% class vote to approve certain transactions including a merger,
liquidation, and sale of more than 10% of Graphic's assets; and a
proposed Series B which would carry 200 votes per share. Paul,
Weiss recommended that Graphic issue to Yampol 10,000 Series A
preferred shares for $1 million in cash, plus $2.5 million of notes
that would be convertible into 25,000 shares of Series B preferred
stock. If the notes were converted, Yampol would have an additional
5,200,000 votes.
That the purpose of the proposed preferred stock was to thwart
a hostile takeover attempt is evidenced by a Paul, Weiss memorandum dated March 11, 1985 transmitting to Messrs. Yampol, itskowitch, and Radin drafts of various documents, including certificates
generator with high profitability, and its consulting subsidiary (R. L. Vega) will
likewise be profitable.
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of designation of the proposed supervoting preferred. That memorandum states in pertinent part:
"The package achieves a variety of goals. First, the
issuance of the Series A and Series B stock gives Mr.
Yampol effective veto power over any proposed plan of
merger which is presented for shareholder vote. The Series

A stock and Series B stock each vote as a separate class
on this issue and Mr. Yampol will be the sole shareholder
of each of these series.* Second, the likelihood of a successful
public tender offer is lessened. A raider might only make
a public offer for securities if it believes that it can get 51 %
of the outstanding voting rights of the Company. Mr.
Yampol already holds 21% of such voting rights. The Series
B stock it [sic] purchased, another 5,000,000 votes and
the Series A stock adds 200,000 more. Moreover, the stock
options, exercisable in full upon the initiation of a public
offer, give Mr. Yampol the opportunity to acquire 3,300,000
more votes. A raider will have to acquire a very high
percentage of the remaining outstanding shares to gain a
51% voting interest....
*In the case of the Series B, if the conversion right is
exercised. (Itskowitch Dep., Exhib. 3).
Graphic apparently adopted certain of the antitakeover measures
recommended by Paul, Weiss. However, it did not adopt the proposal
to issue supervoting preferred stock.
C.
Graphic has a history of transactions with Yampol, many of which
have resulted in litigation. Without intimating any view about their
merits (which are not in issue), I describe certain of the transactions
between Yampol and the Company for background purposes.
In 1981 Graphic's board approved an agreement ("the 12.5%
agreement") which granted Yampol the right to acquire up to 12.5%
of the equity in certain business ventures engaged in by Graphic
that were formulated by Yampol. Pursuant to that agreement, Yampol was granted an option for 12.5% of the equity in several different

Graphic ventures which, plaintiffs claim, represent 10- 15% of Graphic's revenues. Yampol was also granted an option to acquire, for
less than $10,000, over 985,000 shares of Switchco, a Graphic sub-
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sidiary, said to be currently worth over $2 million. The plaintiffs
claim that the 12.5% agreement and its application to the various
new ventures was a windfall to Yampol and unfair to Graphic.
Defendants sharply dispute plaintiffs' claim. The propriety of the
12.5% agreement is the subject of a separate derivative action in
this Court.
In 1984 Graphic borrowed $11 million from Yampol and two
family trusts. The terms of that loan included interest at rates ranging
from 15% to 16-3/4%, the right to convert Graphic's notes into
common stock at a price less than Graphic's current market price,
plus warrants to purchase up to 384,951 shares of common stock
(currently worth $8.75 per share) claimed to represent a potential
profit of $3.36 million. Similarly controversial are Yampol's compensation arrangements. Yampol's salary was increased to $500,000
at a time when his employment agreement did not require him to
devote his full time to Graphic. "Golden parachute" termination
benefits were awarded to Yampol and other executives, including a
$1.8 million termination payment to Yampol if a change of control
occurred. The complaint alleges other transactions involving Yampol
and the company which are characterized as self-dealing. The defendants dispute those characterizations.
Finally, in January, 1985 the Chief Administrative Law Judge
of the Federal Communications Commission (FCC) issued a lengthy
opinion in which he denied applications for FCC radio paging licenses
by four companies that had been formed by Yampol. The FCC
Judge found that Graphic had misrepresented its financial interest
in the license applicants and that the misrepresentations of the relevant facts were intentional and deliberate. The FCC Judge attributed
to Yampol responsibility for Graphic's failure to be forthright, and
found that Yampol was a party to Graphic's concealments and
misrepresentations. 3 Management has advised Bear Stearns, Graphic's specially retained investment banker, that the FCC decision has
created a cloud over its radio paging business; however, Graphic is
currently attempting to resolve the dispute which led to the FCC
investigation of the licensee applicants. (D. Appendix Exh. 8).
During 1984 and 1985 Graphic continued to experience cash
flow problems. In 1984 Graphic publicly announced plans to sell
certain operating assets, and that Drexel Burnham Lambert, Inc.

3. In Re A.S.P. Anser Service, Inc., el al, FCC Docket Nos. 82-587, 588, 589,
and 590 (FCC, January 9, 1985).
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would be retained to assist Graphic with the announced sale. It
appears that Drexel Burnham was ultimately not engaged, and that
the asset disposition plan did not occur as contemplated. On February
7, 1986, the Graphic board adopted a policy to "immediately pursue
substantial sales of assets of the Company in each of its business
segments". (D. App., Exh. 28, p. 2). To implement that plan, Mr.
Beckman met with Drexel Burnham to discuss its possible retention
as investment banker for Graphic, but Drexel Burnham was not
retained. Recently, however, management has proposed to sell its
interests in its Indianapolis and Milwaukee cellular partnerships.
In its Form 8-K dated February 7, 1986, the Company announced that its directors had entered into an agreement in principle
with Yampol to settle Yampol's claims under the 1981 12.5% agreement. Under the proposed settlement, Yampol would release all of
his claims against Graphic, would execute a $4.9 million note in
favor of Graphic, and in turn would receive the right to acquire
specified assets and properties estimated to have a value of "less
than $10 million." Included is the stock of an entity which holds
Graphic's interests in cellular partnerships in Boston and Worcester,
Massachusetts. It was further announced that upon consummation
of the settlement terms and upon implementation of the policy to
sell assets, Yampol would also withdraw from an active role in the
management of the Company. The proposed settlement is presently
in abeyance.
D.
The hostile takeover effort which Yampol and the other Graphic
directors feared would occur in 1985, instead came nine months later
in the form of the instant proxy contest for control of Graphic's
board of directors. In August, 1985, Lafer, Amster & Co., a New
York partnership and investment firm of which plaintiff Joel Packer
is a general partner, filed a Schedule 13D with the Securities and
Exchange Commission. In its Schedule 13D, the Lafer, Amster group
stated that they owned 5.5% of Graphic's common stock which they
were holding for investment purposes.
On February 14, 1986, Lafer, Amster filed an amended Schedule
13D, which stated that the Lafer, Amster group owned 10.6% of
Graphic's common stock. It also disclosed that, in light of the disclosures made by Graphic in its Form 8-K dated February 7, 1986,
the Lafer, Amster group was not necessarily holding their shares for
investment purposes and were considering seeking representation on
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the Company's board of directors through a proxy contest. On March
2, 1986, Lafer, Amster and certain other Graphic shareholders formally constituted themselves as "Graphic Scanning Shareholders for
Independent Management" ("GSSIM"). The following day the
members of GSSIM filed Schedules 14B and a Schedule 13D with
the SEC, thereby giving notice of their intent (a) to wage a proxy
contest to replace Graphic's board of directors with their nominees
and (b) to file an action in this Court to compel the holding of a
stockholders' meeting, and an action in the United States District
Court for the Southern District of New York attacking the propriety
of certain previously discussed transactions involving Yampol and
the Company. Those lawsuits were filed on March 3, 1986. Thereafter, Graphic countered by filing its own lawsuit in the Southern
District against GSSIM and its members.
On February 20, 1986, Graphic's directors learned of Lafer,
Amster's February 14, 1986 amendment to its Schedule 13D. That
same day a meeting was held at the Paul, Weiss firm, where three
of Graphic's directors sought advice as to the significance of the
amendment and a recommendation as to what should be the response.
At that meeting Mr. Beckman learned of Paul, Weiss's prior 1985
recommendations concerning a possible issuance of supervoting preferred stock. Mr. Beckman requested the 1985 Paul, Weiss memorandum describing the proposed preferred stock. Between February
20 and February 24, 1986, Mr. Beckman had several discussions
with Neale M. Albert, Esquire, a partner in the Paul, Weiss firm,
regarding the possible issuance of supervoting preferred stock.
On February 24, 1986, Graphic's board of directors held a
special meeting which was attended by Messrs. Beckman, Itskowitch
and Radin. At that meeting the directors agreed that a new series
of preferred stock would be created and issued to Yampol. They
then contacted Yampol (who was in Florida) and all concerned agreed
that Yampol would advance sufficient funds to the Company to
enable it to meet a $5,250,000 debenture interest payment due June
1, 1986. In exchange, Yampol would be issued 52,500 shares of
Series A Preferred stock. Although the characteristics of that stock
remained to be negotiated and finalized in the future, Yampol understood that the Series A stock would have a $100 par value, a
cumulative dividend of 15%, and 140 votes per share. On February
24-26, 1986, Yampol sold 340,000 shares of his Graphic common
stock and advanced the $2,639,000 proceeds to Graphic in early
March. The $2,611,000 balance was paid by Yampol on March 25,
1986.
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Under the 1985 Paul, Weiss supervoting preferred proposal,
both Series A and Series B Preferred would have been issued to
Yampol. On this occasion, however, it was decided to issue only the
Series A Preferred to Yampol. The Series B Preferred would be
issued to other different investors, which turned out to be Battery
and Monar, two Netherlands Antilles corporations specially formed
to complete the acquisition, and which were controlled by Dibo Attar
("Attar"), an Italian citizen and investor. Although the Series A
and Series B Preferred were issued to different persons, their terms
were negotiated jointly during the same narrow time frame - February 24 through March 24, 1986 - and were issued to Yampol,
Battery, and Monar, respectively, on March 25, 1986, the same day.
The circumstances leading up to the issuance of the Series B
Preferred to Monar and Battery are as follows: Attar first became
involved with Graphic in 1984. At that time he and other co-investors
considered making a $50 million investment in Graphic. The feasibility of accomplishing this by means of a hostile tender offer was
considered and ultimately rejected. Melvyn Weiss, Esquire, Yampol's
present legal counsel and a person known to Attar for many years,
then suggested the possibility of a "friendly" offer. Weiss subsequently introduced Attar to Yampol, who negotiated with Attar's
group for three months over the terms of a proposed $50 million
investment. Virtually on the eve of closing the Graphic board decided
to terminate the negotiations. According to Yampol, Graphic was

interested in having the transactions take the form of a loan, but
Yampol became convinced that the Attar group was "more interested
in doing a leveraged buyout than in giving a straight loan to Graphic"
and was "less interested in a straight loan than in some sort of an
equity deal where they ended up with a large piece." (Yampol Dep.,
p. 171). Yampol had no interest in any leveraged buyout.
Although Attar's affidavit suggests that the parties to the 1984
negotiations left on somewhat acrimonious terms, he and Yampol
maintained contact. During the Passover season in 1985, Attar called
on Yampol while in Miami, Florida, and over coffee they discussed
a computer program of interest to Attar for an hour and a half. On
one occasion Yampol also visted Attar's apartment at the Hotel
Pierre in New York City.
During the week of March 4, 1986, Attar met Donald Carer,
an acquaintance who manages The Carter Organization, a New
York proxy solicitation firm. Mr. Carter mentioned that he had
participated in discussions with GSSIM regarding a proxy contest.
Attar offered to introduce Mr. Carter to Melvyn Weiss, because he
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thought that Mr. Weiss might in turn introduce Mr. Carter to
Graphic's management. Later, Mr. Weiss called Attar to advise him
that he (Weiss) had been retained by Yampol in connection with
the proxy fight, and that the Carter Organization had been retained
to assist Graphic management in their proxy solicitation.
Thereafter, Yampol telephoned Attar, who was then in Europe.
Yampol advised Attar that Graphic was involved in a proxy contest
(a fact which Attar already knew) and asked Attar whether he would
be interested in discussing a capital investment in Graphic. Attar's
response was to inquire if given the history of the abortive negotiations
in 1984, it was likely that a financing deal could be concluded.
Yampol's response was that "if [Attar] can raise money, we need
the money." (Yampol Dep., p. 180) and that "we have a real need
for the capital because the cost of the proxy contest is extreme and
putting tremendous pressure on the company." ( Id., p. 181).
On March 11, 1986, Attar flew to New York and met with
Yampol. Yampol told Attar that although Graphic was losing money,
it was "asset rich" and a good investment, and he suggested that
Attar and other investors consider an equity investment in Graphic.
Over the next two weeks, Attar or his representatives negotiated
directly with defendant Beckman and legal representatives of Graphic,
over the terms of an equity investment of approximately $10 million.
These negotiations took place from March 11-24, 1986. In his affidavit, Attar states that because of the Company's cash flow situation,
he was concerned that his group be given adequate security for its
$10 million investment. For that reason, Attar claims that he insisted
on various protections, including securities having multiple voting
rights, so that he could "participate in and have a substantial influence on corporate decisions." (Attar Aff., 25). The plaintiffs
strenuously urge that it had always been a foregone conclusion that
Attar would be issued supervoting preferred stock, and that only the
specific features of such stock remained to be negotiated. In any
event, Attar states that agreement on the "broad terms" of the
proposed investment was reached on March 11, 1986, the very same
day that Attar met with Yampol. ( Id., 26).
During the following two weeks, the parties negotiated the final
terms of the preferred stock transactions and prepared a series of
drafts of the numerous, complex corporate documents by which the
terms of those transactions would be expressed. On March 19, 1986,
Graphic retained the investment banking firm of Bear Stearns & Co.
to render a fairness opinion and to consult with Graphic's directors.
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On March 24, 1986, the day the Preferred stock issuance was formally
approved, Bear Stearns rendered an opinion that the to-be-issued
preferred stock was fair to Graphic's stockholders (other than Yampol)
"from a financial point of view." According to the Bear Stearns
representative who participated in its due diligence investigation, the
opinion addressed only the economic impact of the new securities,
not their impact upon a pending proxy contest or upon control of
the company. (Seibert Dep., pp. 65-66). In its opinion Bear Stearns
further advised that it had not explored or solicited any alternative
means for obtaining financing.
As finally issued, the two new series of Preferred stock have,
inter alia, the following features: Series A Preferred has a par value
of $100 per share, pays an annual 12.5% dividend on par value,
which dividends accrue if not paid, and entitles the holder to 120
votes per share. A total of 52,500 Series A Preferred shares were
issued to Yampol for $5,250,000, thereby conferring upon Yampol
an additional 6,300,000 votes on all matters to be voted on by
Graphic stockholders.
The Series B preferred has a par value of $100 per share, it
pays an 11.25% dividend, it is entitled to 114 votes per share, and
it is convertible into Graphic common stock at the equivalent of
$8.75 per share (the closing market price of Graphic common stock
on March 21, 1986). Moreover, the holders of Series B Preferred
are entitled to block certain mergers, asset sales and other transactions, because such transactions must receive the approval of 80%
of the Series B Preferred - in this case, Monar and Battery. This
"80% veto" right is triggered if: (a) an entity acquires voting
securities representing 50% or more of the votes entitled to be cast
for the election of directors, (b) a majority of the directors of Graphic
are replaced at a stockholders meeting or by written consent, or if
(c) Yampol's ownership of 52,500 shares of the Series A Preferred
is reduced to 80% or less.4 Thus, Monar and Battery will have an

4. Once a triggering event occurs, none of thefollowing transactions involving
Graphic can be effected until January 1, 1989 or until such time as less than 50,000
shares of the series B Preferred are owned by Battery and Monar, absent the
approval of 80% of the Series B Preferred: (i) the sale, mortgage or other similar
transaction involving all or substantially all of Graphic's assets, (ii) the merger or
consolidation of Graphic or any significant subsidiary with or into another corporation, (iii) the issuance of stock to a third party, (iv) any transaction not in the
ordinary course of business "which transaction involves net sales proceeds to the
company which proceeds equal or exceed more than ten percent (10%) of the total
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effective veto power over significant (Revision Apr. 22, 1986) corporate transactions if the defendant directors are replaced in a proxy
contest or if Yampol unilaterally decides to dispose of 20% of his
Series A Preferred shares.
Monar and Battery were issued 100,000 shares of Series B
Preferred (50,000 shares apiece) for a total of $10,000,000.5 In addition, Monar and Battery were issued warrants to purchase $1
million shares of common stock at $8.75 per share for two years,
at a cost of $.0001 per warrant or $100 in the aggregate. As a result
of the issuance of the Series B Preferred, Battery and Monar obtained
the right to 11,400,000 votes on all matters to be voted on by
Graphic stockholders.
The Series A and Series B Preferred together represent 17,700,000
votes, or almost 33% of the total voting power of the Company.
Combining that with Yampol's present holdings of common stock
results in Battery, Monar, and Yampol controlling 44% of the voting
power of the Company. Through this transaction, the defendants
obtained 17,700,000 votes for $15,250,000, an average cost per vote
of $.86. At the current market price of Graphic's common stock of
(End Revision Apr. 22, 1986) $8.75 per share, a purchaser of
common stock would have had to invest approximately $155,000,000
to obtain voting power equivalent to that obtained by Yampol, Battery
and Monar for an investment of $15,250,000.
II.

IRREPARABLE HARM AND BALANCING OF THE
EQUITIES

[1] To be entitled to the extraordinary relief of a preliminary
injunction, the plaintiffs have the burden of showing that (a) they
will probably prevail on the ultimate merits of their claims, (b) they
will suffer irreparable harm if such relief is not granted and (c) the
harm to plaintiffs if preliminary injunctive relief is denied outweighs
the harm to defendants if such relief is granted. Bayard v. Martin,
Del. Supr., 101 A.2d 329, 333 (1953), cert. denied, 347 U.S. 944
(1954); Gimbel v. Signal Companies, Del. Ch., 316 A.2d 599, 602- 03,
aff'd., Del. Supr., 316 A.2d 619 (1974); Shields v. Shields, Del. Ch.,
498 A.2d 161 (1985).
consolidated assets of the Company.. .," or (v) the liquidation or dissolution of
Graphic or a significant subsidiary.

5. Four hundred thousand dollars ($400,000) of the amount was paid to
Cherry Hill, N.V., a Netherlands Antilles corporation with which Attar is affidiated.

