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AMERICAN GENERAL CORP. v. TEXAS AIR CORP.
Nos. 8390, 8406, 8650 and 8805
Court of Chancery of the State of Delaware, New Castle
February 5, 1987
Plaintiffs, minority shareholders in the target corporation, sought
a preliminary injunction based on allegations of substantive and
procedural unfairness in the going private merger. The court of
chancery, per Vice-Chancellor Hartnett, held that while plaintiffs
had met their burdens of proof in some allegations, they had not
done so in all of them; further, a preliminary injunction was not
the appropriate remedy as the basic issue involved was a dispute
over the fairness of the price to be given the minority shareholders,
a matter which could be resolved at trial without significant detriment
to the parties.
1.

Evidence C
Injunctions

90
C

147

Plaintiffs bear the burden of persuasion in establishing that they
are entitled to the extraordinary relief of a preliminary injunction.
2.

Injunctions

C

136(3)

In order to obtain a preliminary injunction, plaintiffs must show
a reasonable probability of their ultimate success on the merits, that
the injunction is necessary to prevent truly irreparable harm, and
that any irreparable harm which plaintiffs might suffer is not outweighed by the hardship of the defendants.
3.

Injunctions

C

135, 136(1)

In ascertaining whether plaintiffs have borne their burden of
showing the reasonable probability of ultimate success on the merits,
the court can take into consideration that the burden of persuasion
at trial will be on the defendants, if that is so.
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90

The burden of persuasion which would ordinarily rest upon the
defendants in an interested transaction shifts to plaintiffs if there is
a valid ratification.
5.

Corporations

C--

189(12)

Approval by a fully informed majority of the minority shareholders or the approval by a majority of fully informed disinterested
directors constitutes a valid ratification to shift the burden of persuasion which ordinarily rests upon defendants in an interested transaction.
6.

Corporations

C

189(12)

Arms-length negotiation of a transaction by a fully informed
disinterested committee would shift the burden of persuasion in an
interested transaction to the plaintiffs.
7.

Corporations 0-

189(12)

The initial inquiry in an interested transaction must be whether
the Special Committee was truly independent and fully informed and
whether it had the freedom to negotiate at arms-length.
8.

Injunctions 0=- 59, 136(1)
Contracts 0;-

324(1)

Apparent breach of contractual rights is not a sufficient reason
to enjoin a merger. If plaintiffs continue to seek enforcement of

contract claims and prevail, appropriate relief by specific performance
or otherwise is available.
9.

Corporations C-

307

The timing of a cash out merger to freeze out stockholders
before the stock experiences a growth is not unlawful under Delaware
law unless the timing is done in clear breach of some fiduciary duty
or contract right.
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Corporations 0

189(12)

Plaintiffs bear the burden of showing the reasonable probability
of success on the merits at trial on the issue of stock options.
11.

0

Corporations

182.4(4)

In a going private merger, there is no requirement that the
transaction be subject to veto by the majority of the minority stockholders, although such a provision is preferable and, if it exists and
the majority of the minority approve the merger, the burden of
showing its unfairness shifts to an objector.
12.

Corporations

O=

182.4(2)

In a cash out merger the preferred (and perhaps exclusive)
remedy is an appraisal to determine the true value of the shares being
cashed out.
13.

Injunctions

C

7

If in very unusual circumstances the existence of unfair dealing,
for some reason, is not reflected in an unfair price, remedies other
than a preliminary injunction are still available.
Joseph A. Rosenthal, Esquire, and Carolyn D. Mack, Esquire, of
Morris & Rosenthal, Wilmington, Delaware; and Tenzer, Greenblatt,
Fallon & Kaplan, New York, New York, for plaintiffs Mutual Shares
Corp, James J. Baltz, and Gregor H. Russer.
Joseph A. Rosenthal, Esquire, and Carolyn D. Mack, Esquire, of
Morris & Rosenthal, Wilmington, Delaware; and Harvey Greenfield,
Esquire, of New York, New York, for plaintiff Morris Kronfeld.
E. Norman Veasey, Esquire, and Jesse A. Finkelstein, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and William
W. Bowser, Esquire, and Vinson & Elkins, Houston, Texas, for
plaintiff American General Corporation.
Paul P. Welsh, Esquire, and Palmer L. Whisenant, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant Texas Air Corporation.
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Bruce M. Stargatt, Esquire, Josy W. Ingersoll, Esquire, and Bruce
L. Silverstein, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendant Continental Airlines Corporation.
HARTNETT,

Vice-Chancellor

Four separate suits were filed challenging a proposed going

private merger whereby Texas Air Corporation ("Texas Air"), which
holds 72% of the stock of Continental Airlines Corporation ("Continental") seeks to cash out the minority shareholders of Continental
for $16.50 per share.

All the plaintiffs attack the merger as being unfair to the minority
stockholders and seek to enjoin it. Some of the plaintiffs also seek
an injunction preventing Continental from paying Texas Air an
alleged premium for the assets of Peoples Express Airline, Frontier
Airlines and New York Air which are also to be merged into Continental.
Plaintiff American General Corporation also seeks to enjoin the
merger because it alleges that it will deprive it of its rights under
certain warrants it holds to purchase Continental shares.
All the plaintiffs seek a preliminary injunction enjoining the consummation of the merger which is now scheduled to take place in a
few days.

I find that, although the challenged transaction, when viewed
as a whole, leaves a great deal to be desired, any procedural unfairness
is reflected in an unfair price for which there is a remedy other than
the extraordinary remedy of a preliminary injunction.
I

It is not possible in the short time available to me to completely
set forth all the many reorganizations which have resulted in the
present structure of the numerous air lines involved in the challenged
transaction or to set forth all the facts which are contained in a
voluminous record and therefore a summary will have to suffice.

Texas Air is a publicly held airline holding corporation. It owns
all the common stock of Eastern Air Lines, Inc., Peoples Express,
Inc., and New York Airlines, Inc., which is in a Chapter 11 bank-

ruptcy proceeding. Texas Air also owns approximately 72 % of the
common stock of defendant Continental Airlines Corporation. In the
spring of 1983 Continental went public as part of a restructuring.
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Plaintiffs (other than American General) acquired their stock at that
time. In June 1983 American General made a large loan to Continental and as part of that transaction acquired options and warrants
to purchase Continental common stock. Subsequently Continental
and its two wholly owned subsidiaries, Continental Airlines, Inc.
("CAL") and Texas International Airlines, Inc. ("TXI"), went into
a Chapter 11 bankruptcy. When they emerged from bankruptcy on
September 2, 1986, Continental, CAL and TXI were merged creating
the present Continental.
American General's relationship with Continental began in January of 1983 when Continental needed an infusion of cash and it
proposed to American General that it purchase shares of stock. This
proposal was rejected but in March 1983 Continental and American
General negotiated a Note Purchase Agreement whereby American
General loaned Continental $40,000,000 for which it received
$40,000,000 in 11% Senior Notes of CAL due in 1998. American
General also received warrants entitling it to purchase 5,000,000
shares of Continental common stock at $8.50 per share. If exercised,
the warrants would give American General ownership of 20% of the
outstanding stock of Continental. American General also obtained
an anti-dilution option to assure that if additional stock is issued by
Continental, American General will be able to purchase sufficient
shares to assure that it may maintain its 20% stock ownership
position.
On September 24, 1983 Continental filed a Chapter 11 bankruptcy, partially caused by a strike. As part of the Chapter 11
proceedings the employees of Continental took substantial pay cuts.
Continental also adopted a Profit Sharing Plan, including options
for common shares of Continental stock, and Texas Air contributed
some of its Continental shares to the Plan. These programs resulted
in a substantial ownership (but not control) of Continental by its
employees. On September 7, 1986 Continental came out of bankruptcy. As a result of the bankruptcy proceedings Continental began
to operate at a substantial profit and is apparently able to operate
with the lowest operating costs of any domestic air carrier.
In July of 1985, while Continental was still in bankruptcy, Texas
Air first proposed a going private merger by which the minority
stockholders of Continental would receive $14.50 per share in 14-1/
2% Subordinated Notes due in 1995. It also proposed that employees
of Continental could swap their shares of Continental for shares of
Texas Air at a ratio of 8 to 1. This swap, on the advice of counsel,
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was subsequently changed to provide that the employees will receive
the $16.50 cash out merger price and be given an option to use the
proceeds received to purchase Texas Air stock at a reduced pricebut only if the employee remains for 18 months.
On July 1, 1985 the Board of Continental appointed a Special
Committee consisting of the two outside directors to consider the
proposal of Texas Air. Later a third person (another outside director)
was added to the Board and he joined the Special Committee. The
Special Committee then retained separate legal counsel and two
investment banking firms as its independent financial advisors.
On October 28, 1985, after considering the advice of its advisors,
the Special Committee announced it would not recommend the Texas
Air proposal. Negotiations and studies followed which eventually
resulted in the merger terms presently before the Court-$16.50 per
share in cash.
During this time Texas Air was busy acquiring 3 airlines in
dire financial condition: Eastern Airlines, Peoples Express and Frontier Airlines. It now proposes to merge Peoples Express and Frontier
with Continental and to coordinate Continental's operations with
Eastern to form the nation's largest air carrier.
It has been alleged by the plaintiffs that Continental, rather
than Texas Air, should have been permitted to acquire Peoples
Express and Frontier, but defendants claim that Continental was not
in a financial position to make those acquisitions.
On October 31, 1986 Texas Air proposed to Continental that
Continental acquire from it all of the assets of New York Air, Peoples
Express and Frontier. In payment, Texas Air proposed that Continental issue to Texas Air 23 million additional shares of common
stock. If the going private merger now before the Court is not
enjoined, however, this proposal of Texas Air to sell the assets to
Continental in exchange for stock will become moot because Texas
Air will then be the sole owner of Continental and can combine the
airlines at will and without issuing stock.
Texas Air contends that it is desirable to merge out the public
stockholders to give Texas Air more flexibility in the operation and
merger of the airlines. It has not shown any real reason why the
cash out merger must be accomplished at the present time, however.
II
All the plaintiffs claim that the terms of the transfer of the
various airline assets to Continental and the cash out merger terms
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are unfair both procedurally and substantively. In effect these claims
are primarily predicated on the assertion that Francisco A. Lorenzo,
Chairman of the Board, Chief Executive Officer and director of
Continental and Texas Air has engaged in a scheme to control the
market price of Continental common stock and then to cash out the
minority stockholders by valuing the stock at the controlled price in
a merger transaction timed to deny the minority stockholders the
opportunity to realize a profit on their investment. They cite numerous examples of the alleged unfairness.
They further contend that the Special Committee obtained nothing for the minority stockholders and that it was "totally coerced
and dominated" by Mr. Lorenzo and his cohorts.
They also point out that the earlier proposals over a 10 month
period were to be structured so that an affirmative vote by the
majority of the minority stockholders would be a prerequisite. This
condition was eliminated from the final proposal, it is alleged, due
to the fear by Texas Air that recent acquisitions by investment
bankers would render the results of the vote doubtful.
Plaintiffs also correctly point out that the $16.50 merger price
was at the bottom of the range found to be acceptable by one of
the investment bankers retained by the Special Committee.
III
Plaintiff American General Corporation's position is different
from the other plaintiffs because of the existence of certain warrants
and options which gave it the right to acquire additional shares of
stock in Continental. It points out that these purported rights wil
be extinguished if the merger is consummated.
American General claims that it was induced to invest in Continental by Texas Air in the spring of 1983 when Continental was
in dire financial distress because Texas Air expressly represented that
it was being offered a unique long-term opportunity to participate
in the prosperity which would come to Continental if it survived its
financial crisis.
Within months after American General made its investment
Continental went into a Chapter 11 bankruptcy. Upon its emergence
from bankruptcy, on September 2, 1986, it was in a uniquely attractive position in the air transport industry due to its low cost of
operations position. Upon the operational merger of Continental with
Eastern, Peoples Express and Frontier, Continental will become the
dominant air carrier in Houston, Denver, Washington, D.C., and
Newark/New York.
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American General therefore claims that Texas Air has structured
the cash out merger to deny the minority stockholders an opportunity
to share in the projected future success of Continental and to do so
has violated Delaware corporate law and American General's contractural rights. It also claims that the terms of its Warrant Agreement
requires that it receive the same consideration which Texas Air will
receive.
The contentions of the parties (to the extent that I understand
them and time allows) will be addressed seriatim.
IV
[1-2] Initially it should be noted that the burden of persuasion
is upon the plaintiffs to establish that they are entitled to the extraordinary relief of a preliminary injunction, notwithstanding that
at trial on the merits the burden of persuasion may be on the
defendants because Continental is controlled by Texas Air. Joseph v.
Shell Oil Co., Del. Ch., 482 A.2d 335 (1984). In order to obtain a
preliminary injunction plaintiffs, therefore, must show a reasonable

probability of their ultimate success on the merits, that the injunction
is necessary to prevent truly irreparable harm, and that any irreparable harm which plaintiffs might suffer is not outweighed by the
hardship of the defendants. Wylain, Inc. v. TRE Corp., Del. Ch.,
412 A.2d 338 (1980).
[3] In ascertaining whether plaintiffs have borne their burden
of showing the reasonable probability of ultimate success on the
merits, however, this Court can take into consideration that the
burden of persuasion at trial will be on the defendants, if that is so.
Cf. Bayard v. Martin, Del.Supr., 101 A.2d 329 (1953).
[4-5] The question of where the burden of persuasion rests at

trial, however, like most of the other issues in this matter, is strongly
contested. Plaintiffs urge that because Texas Air controls Continental,
the burden of persuasion at trial to show the entire fairness of the
transaction would be on the defendants. Guth v. Loft, Inc., Del. Supr.,

5 A.2d 503 (1939); Smith v. Van Gorkom, Del. Supr., 488 A.2d 858
(1985); Weinberger v. UOP, Inc., Del. Supr., 458 A.2d 701 (1983);
Davidj. Green & Co. v. Dunhill International, Inc., Del. Ch., 249 A.2d
427 (1968). However, the burden of persuasion which would ordinarily rest upon defendants in an interested transaction shifts to
plaintiffs if there is a valid ratification. An approval by a fully

informed majority of the minority stockholders or the approval by
a majority of fully informed disinterested directors would constitute
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such a ratification and shift the burden of persuasion to plaintiffs.
Weinberger v. UOP, Inc., supra; Rosenblatt v. Getty Oil, Del. Supr.,
493 A.2d 929 (1985).
[6] The arms-length negotiation of the transaction by a fully
informed disinterested committee would also probably shift the burden of persuasion to plaintiffs. Weinberger v. UOP Inc., supra.
[7] The initial inquiry therefore must be whether the Special
Committee was truly independent and fully informed and whether
it had the freedom to negotiate at arms-length. From my somewhat
necessarily cursory review of the record which consists of 29 depositions, 400 exhibits, and 300 pages of briefs, I find that it is
reasonably probable that the Special Committee members were truly
independent and that they performed their tasks in a proper manner.
I also find, however, that at the end of their negotiations with Texas
Air the Committee members were issued an ultimatum and told that
they must accept the $16.50 per share price or Texas Air would
proceed with the transaction without their input. This ultimatum,
in effect, took from the Special Committee its ability to negotiate
in an arms-length manner and therefore it is reasonably probable
that the burden of persuasion, at trial, will not shift to plaintiffs but
will rest on defendants to show the entire fairness of the transaction.
V
One of the plaintiffs' essential contentions is that when Texas
Air acquired Frontier Airlines and People Express it usurped a
corporate opportunity which belonged to Continental and that now
Texas Air is about to transfer the assets of Frontier to Continental
for a large profit.
I find, however, from the record that it is reasonably probable
that at trial I would find that Texas Air did not usurp a corporate
opportunity from Continental. When Texas Air first sought unsuccessfully to acquire Frontier in 1985 and first acquired shares of
stock in it, Continental was in bankruptcy and was thus obviously
unable to bid for Frontier. Later, in 1986, after Frontier's proposed
acquisition by United Airlines fell through, Continental was subject
to such restrictions in favor of its debtors that it was not financially
able to promptly move to bid for Frontier.
I can also not find any real basis for plaintiffs' claim that Texas
Air usurped a corporate opportunity from Continental when Texas
Air acquired Peoples Express.
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VI

A most troublesome issue is presented by American General's
claim that a provision contained in its warrants should cause this
Court to enjoin the merger. It is not disputed that Section 3.8 of
the warrants provides inter alia that in case of a merger of Continental
"as a condition of such . . . merger . . . lawful and adequate pro-

vision shall be made whereby the [warrant holders] shall therafter
have the right to purchase and receive . . . [on the same terms] and
in lieu of the shares of common stock of [Continental] . . . such

shares of stock, securities or property as may be issued or payable"
for Continental common stock in the merger.
American General correctly points out that Texas Air is to
receive stock in the merged company and that the employees of
Texas Air including Mr. Lorenzo and other inside directors will
receive an option to buy Texas Air stock at a significant discount.
It seems reasonably probable, therefore, that American General
would prevail at trial (or sooner) on this issue in view of the contract
language.
The structuring of the transaction in such a way as to jeopardize
the warrant rights of American General would also seem to indicate
a lack of good faith and fair dealing on behalf of at least some of
the defendants.
[8] This apparent breach of the contractual rights of American
General, however, is not a sufficient reason to enjoin the merger.
If American General continues to seek to enforce its contract claims
and prevails (as I now think it will), appropriate relief by specific
performance or otherwise is available.
VII
A large part of plaintiffs' charges revolve around their claims
that Texas Air and those responsible for its actions did not deal with
the minority stockholders fairly. I find that plaintiffs have shown the
reasonable probability of success on some, but not all, of their claims
of procedural unfairness. Any procedural unfairness, however, is
directly related to the issue of fairness of price, as will be discussed
subsequently.
A
Probably the most apparently egregious acts of some of the
defendants revolve around the timing of the cash out merger. Con-
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tinental only went public in 1983, at which time a minority of its
shares were sold to a trusting public. Shortly thereafter Continental

went into bankruptcy. In September of 1986 Continental came out
of bankruptcy in a very strong competitive position because of its
then low costs of operation. Shortly thereafter Texas Air commenced
to insist upon the cashing out of the public stockholders, just as it
seemed likely that the value of Continental's shares might significantly
increase.
[9] The timing of a cash out merger to freeze out stockholders
before the stock experiences a growth is not now unlawful ulider
Delaware law unless the timing is done in clear breach of some
fiduciary duty or contract right. Compare Singer v. Magnavox Co.,
Del. Supr., 380 A.2d 969 (1977) with Weinberger v. UOP, Inc., supra.
Cf. Van de Walk v. Unimation, Inc., Del. Oh., C.A. 7046-NC, Hartnett, V.C. (Feb. 14, 1983); Tanzer v. General Industries, Del. Ch.,
402 A.2d 382 )1979).
It also appears reasonably probable that the market price of
Continental's shares has been intentionally capped since July of 1985
when Texas Air first indicated that it intended to take Continental
private.
Considering all of the acts taken by Texas Air, I conclude that
plaintiffs have shown the reasonable probability that the timing of
the merger violates a fiduciary duty. Any breach of a fiduciary duty,
however, is reflected in the unfairness of the price.
B
[10] Plaintiffs have not borne their burden of showing the reasonable probability of success on the merits at trial on the issue of
the Continental Employee Stock Options. Stock options are favored
by Delaware law. It would also seem to be a matter between Texas
Air and its employees and not involve the stockholders of Continental
except that it is part of the overall transaction.
The stock option provisions were also reviewed by the Special
Committee and there is nothing in the record to indicate that the
Committee did not fully and fairly consider this issue.
C
[11] Plaintiffs correctly point out that there is no provision for
the merger to be approved by the majority of the minority stockholders, although the previous proposals over the past 10 months
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contained such a provision. There is, however, no legal requirement
that a transaction such as this be subject to veto by the majority of
the minority, although such a provision is preferable and if it exists
and the majority of the minority approve the merger the burden of
showing its unfairness shifts to an objector. Weinberger v. UOP, supra.
Cf. Jedwab v. MGM Grand Hotels, Inc., Del. Ch., 509 A.2d 584
(1986).
The fact that all the prior proposals contained a prerequisite
for approval by the majority of the minority, however, coupled with
the fact that its elimination occurred after Texas Air realized that
a significant amount of Continental's stock was held by sophisticated
investors are strong indications that the price is not fair.
D
Plaintiffs vigorously attack the transfer of assets whereby Texas
Air on October 31, 1986 proposed to transfer to Continental the
assets of Frontier, Peoples Express, and New York Air. The Special
Committee concluded that the asset transfer would not increase the
fair value of the Continental common stock but would actually have
a negative impact because of the dilution of the earnings of Continental to be caused by the issuance of 20 million shares in payment
for the assets.
Bear-Stearns, one of the Special Committee's financial advisors,
gave an opinion that the payment by Continental for the assets for
less than the $50-$75 million premium over cost to Texas Air would
not add value to the Continental stock.
Although it is most difficult from the present record to ascertain
whether Bear-Stearns opinion was correct, I find, from the present
record, that, although it is a close call, plaintiffs have not sustained
their burden of showing that it is reasonably probable that the asset
transfer would have a significant positive impact on the value of the
stock of Continental. In any event, the issue really goes to the question
of the fairness of the $16.50 price.
Plaintiffs also correctly point out that there has not been a
valuation of the assets of the airlines being transferred to Continental
and they request that the merger be enjoined until such time as
there has been such a valuation although they do not seek to enjoin
the transfer of the assets.
This is one of the most difficult aspects of this matter. It is
clear to me that Texas Air could have had such a valuation made
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and its failure to do so is indicative that it fears the result. Nevertheless, in the final analysis, this goes to the question of value.
VIII
Despite that the minority stockholders are not being given the
opportuhity to vote on the merger, plaintiffs assert numerous reasons
they believe the disclosures in the Informational Statement sent to
all the minority stockholders of Continental are not adequate. I find
that plaintiffs have not sustained their burden of showing that the
Informational Statement is defective. In any case, defendants, at oral
argument, stated that a Supplemental Statement will be issued addressing the concerns of plaintiffs. I therefore find no reason to enjoin
the transaction because of any purported defects in the Informational
Statement.
IX
Plaintiffs also maintain that the opinions of the Special Committee's investment advisors are fundamentally flawed in that the
$16.50 price is below the median price for other airlines. This is
merely an allegation that the price is unfair, however.
The claim that Texas Air refuses to pay the minority stockholders
a premium may indicate a lack of judgment but it is not illegal.
Plaintiffs also point out that under the method used by BearStearns to arrive at a fairness opinion, the value of the Continental
stock would be at least $17.72 per share today due to the increase
in values recently reflected in a rise in Continental stock.
Unfortunately for plaintiffs, however, a deal must be judged as
it is written and not be rewritten with each fluctuation in the stock
market.
X
As should be evident from the preceding, all of the claims of
plaintiffs (except possibly the claim of American General as to its
warrant rights) really are claims that the $16.50 cash out merger
price is unfair to the minority stockholders. Price is at the heart of
all the claims whether the claim is unfair dealing or unfair value.
[12-13] The Delaware Supreme Court in Weinberger v. UOP, supra, indicated that in a cash out merger the preferred (and perhaps
exclusive) remedy is an appraisal to determine the true value of the
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shares being cashed out. Van de Walle v. Unimation, inc., supra; Wilen
v. Pollution Control Indus., Del. Ch., C.A. 7254-NC, Hartnett, V.C.,
(Oct. 15, 1984); Stepak v. Scharffenberger, Del. Ch., C.A. 6530-NC,
Walsh, V.C. (Aug. 9, 1985). This is so even if there is a showing
of unfair dealing because unfair dealing generally results in an unfair
price. If in very unusual circumstances the existence of unfair dealing,
for some reason, is not reflected in an unfair price, remedies other
than a preliminary injunction are still available. I do not read Rabkin
v. Philip A. Hunt Chemical Co., Del. Supr., 498 A.2d 1099 (1985) as
holding otherwise. Cf Cede & Co. v. Technicolor, Del. Ch., C.A.
7129-NC, Allen, Ch. (Jan. 13, 1987).
XI
In summary, I have found that plaintiffs have sustained their
burden of showing the reasonable probability of success on the merits
at trial that defendants are guilty of unfair dealing in some of the
ways in which the transaction was structured. I am convinced,
however, that any unfairness in structuring the deal resulted in an
unfair price and can best be addressed when the issue of price is
determined.
Although there is very little real evidence in the record as to
the true value of Continental's shares, I find that plaintiffs have
sustained their burden of showing the reasonable probability that
$16.50 per share is an unfair price. Of special significance are the
facts that the cash out merger is occurring on the eve of the operational merger of all the airlines in question; that Texas Air forced
the transaction to completion by the issuance of an ultimatum to
the Special Committee; that the price being offered is the lowest
price which Bear-Stearns, the financial advisor to the Special Committee, opined would be fair; that after promising that the merger
would be subject to the approval of the majority of the minority
stockholders, Texas Air reneged upon learning that sophisticated
investors had purchased some of the minority shares; that the present
market price of Continental's shares exceeds the $16.50 cash out
price; and that the price of Texas Air stock increased after the
announcement of the merger.
I do not find, however, that the extraordinary remedy of a
preliminary injunction should be granted. Despite the exhortations
of the plaintiffs, I am not convinced that an adequate remedy cannot
be provided by an adjustment upwards of the cash out price, whether
in an appraisal proceeding or otherwise.
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The financial advisors retained by the Special Committee and
by the financial advisor retained by the plaintiffs both expressed an
opinion as to fair price. The spread is not even that great considering
what is at issue. This is not to say that I do not recognize the
difficulties attendant in establishing a fair value in a judicial proceeding but I do not find it to be impossible. Cf. Kahn v. U.S. Sugar,
Del. Oh., C.A. 7313-NC, Hartnett, V.0. (Dec. 10, 1985).
Likewise, I do not find that Chancellor Brown's comments in
Weinberger v. UOP, Inc., Del. Ch., C.A. 5642-NC, Brown, Ch. (Jan.
30, 1985) indicate that it would always be impossible to arrive at
recessionary damages.
The difficulty of ascertaining the true value of shares being
cashed out where there, has been unfair dealing, while significant,
is probably no more difficult than ascertaining the true facts in a
complicated application for a preliminary injunction such as the
matter presently before the Court, considering the large number of
disputed facts, the complexity of the numerous legal issues, the
voluminous record, and the extremely short time the Court has to
consider the record, the issues and the arguments.
In short, the plaintiffs have not shown the existence of such
harm as will preclude eventual recovery if the transaction is not now
enjoined.
Plaintiffs' application for a preliminary injunction is therefore
denied. IT IS SO ORDERED.

ANR PIPELINE CO. v. SHELL OIL CO.
No. 8610
Court of Chancery of the State of Delaware, New Castle
April 2, 1987
Plaintiff originally sought declaratory and injunctive relief against
the defendants in a contractual dispute. The parties agreed, by
Stipulation and Order, not to seek injunctive relief in any other
jurisdiction without prior notice to the other side.
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The plaintiff subsequently received an unfavorable decision in
a pending Louisiana case involving substantially the same contractual
issues. Defendants in this case then filed two injunctive actions against
the plaintiff in the same state court that rendered the earlier Louisiana
decision. The plaintiff responded with a motion for a preliminary
injunction restraining the defendants from proceeding in Louisiana,
and the defendants filed an opposing motion to dismiss or stay this
action in favor of the recently filed Louisiana action.
Vice-Chancellor Berger denied the plaintiffs motion for a preliminary injunction and granted the defendants' motion to stay,
holding: (1) Delaware had no connection with the litigation; (2)
Delaware provided no advantage in terms of being a convenient
forum; (3) Delaware law would not apply to the parties underlying
contractual dispute; (4) Louisiana law may be applicable to the parties
underlying dispute; and (5) Louisiana would provide a more convenient forum.
1. Action C

69(2)

Injunction 0-

33

Whether the relief sought is an injunction against prosecution
of other litigation or a stay of a Delaware action, the same general
factors should be considered by the court.
2.

Action 0

69(2)

Injunction 0:

33

In considering an application to enjoin prosecution of subsequent
actions filed by the defendants in other jurisdictions, the court must
consider all of the circumstances, including: (1) the applicability of
Delaware law; (2) the ease of access to proof; (3) the availability of
compulsory process for witnesses; (4) the likelihood that a view will
be necessary; and all other practical problems relating to the expeditious and inexpensive conduct of a trial.
3.

Action CCourt C.

69(2)
28

In deciding a motion to stay in favor of pending litigation in
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another jurisdiction, a certain amount of deference is given to the
plaintiffs choice of forum in the first-filed action.
Henry N. Herndon, Jr., Esquire, Grover C. Brown, Esquire, Edward
M. McNally, Esquire, P. Clarkson Collins, Jr., Esquire, and Barbara
MacDonald, Esquire, of Morris, James, Hitchens & Williams, Wilmington, Delaware, for plaintiff.
Allen M. Terrell, Jr., Esquire, and Stephen E. Hermann, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, and G. Edward Pickle, Esquire, of Shell Oil Company, for defendants.
BERGER,

Vice-Chancellor

This action, brought by ANR Pipeline Company ("ANR") on
September 8, 1986, originally sought declaratory and injunctive relief
against defendants Shell Oil Company, Shell Western E & P, Inc.
and Shell Offshore, Inc. (collectively "Shell") in connection with a
dispute over the parties' rights under certain gas purchase contracts.
On the same day that the complaint was filed, ANR obtained an
ex parte temporary restraining order enjoining Shell from bringing
suit against ANR in any other jurisdiction concerning the issues
raised in ANR's complaint. Shell promptly moved to dissolve the
temporary restraining order and the parties thereafter agreed, by
Stipulation and Order, that the restraining order would be dissolved
but that they would not seek injunctive relief in any other jurisdiction
without prior notice to the other side. From that time until February
28, 1987, the parties were attempting to resolve their differences.
As a result there was no activity in this litigation and no other
lawsuits were filed by Shell.
On March 10, 1987, in accordance with the decision rendered
the previous day, the 15th Judicial District Court for the Parish of
Lafayette, Louisiana granted an application by Hunt Oil Company
("Hunt") for a preliminary injunction against ANR in a case involving substantially the same contract issues raised in this case. Bunt
Oil Company v. ANR Pipeline Company, C. A. 86-6314-J (15th Jud.
D. Ct., Louisiana). On March 13, 1987, Shell filed two injunctive
actions against ANR in the same state court in Louisiana that issued
the Hunt decision. ANR responded with a motion for a preliminary
injunction restraining Shell from proceeding in Louisiana and Shell
countered with a motion to dismiss or stay this action in favor of
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the recently filed Louisiana actions. This is the decision on the
pending motions.
The parties agree that, notwithstanding, the differences in nomenclature, their motions raise the same issue-which forum is the
most appropriate one in which to litigate their disputes. ANR wishes
to proceed in this Court and Shell would prefer to litigate in Louisiana. It is also agreed that one of the two motions should be granted.
The parties recognize that it would be inefficient and otherwise
inappropriate to litigate in both forums.
There are several Delaware decisions addressing the factors to
be considered on an application to enjoin prosecution of subsequent
actions filed by defendants in other jurisdictions. See, e.g., Sinclair
Canada Oil Co. v. Great Northern Oil Co., Del. Ch., 233 A.2d 746
(1967); Air Products and Chemicals, Inc. v. Lummus Co., Del. Ch., 252
A.2d 545 (1968), rev'd, Del. Supr., 252 A.2d 543 (1969); Pauley
Petroleum, Inc. v. Continental Oil Co., Del. Ch., 231 A.2d 450 (1967),
aff'd, Del. Supr., 239 A.2d 629 (1968). There are also numerous
decisions addressing the standards to be applied in deciding a motion
to dismiss or stay in favor of pending litigation in another jurisdiction.
See, e.g., McWane Cast Iron Pipe Corp. v. McDowell-Wellman Engineering
Co., Del. Supr., 263 A.2d 281 (1970); General Foods Corp. v. CryoMaid, Inc., Del. Supr., 198 A.2d 681 (1964); Texas City Refining, Inc.
v. Grand Bahama Petroleum Co., Ltd., Del. Supr., 347 A.2d 657 (1975).
[1] From these and other authorities, the following principles
emerge. First, whether the relief sought is an injunction against
prosecution of other litigation or a stay of the Delaware action, the
same general factors should be considered. In Cryo-Maid, where the
two opposing motions were presented, there was no distinction made
and both the trial court and the Delaware Supreme Court analyzed
and applied only the factors to be considered in granting a motion
to stay. Similarly, in Air Products, where the only motion was to
enjoin defendant from litigating elsewhere, the Cryo-Maid stay analysis
was employed.
[2-3] Second, the Court must consider all of the circumstances,
including: (1) the applicability of Delaware law; (2) the ease of access
to proof; (3) the availability of compulsory process for witnesses; (4)
the likelihood that a view will be necessary; and (5) all other practical
problems relating to the expeditious and inexpensive conduct of a
trial. General Foods Corp. v. Cryo-Maid, Inc., 198 A.2d at 684. Finally,
a certain amount of deference is given to plaintiffs choice of forum
in the first-filed action. See McWane Cast Iron Pipe Corp. v. McDowell-
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Weliman Engineering Co., 263 A.2d at 283 ([A]s a general rule, litigation
should be confined to the forum in which it is first commenced and
a defendant should not be permitted to defeat the plaintiff's choice
of forum in a pending suit by commencing litigation involving the
same cause of action in another jurisdiction of its own choosing ...

.");

Data General Corp. v. SCI Systems, Inc., Del. Ch., Civil

Action No. 5662, Brown, V. C. (March 22, 1979) (slip op. at 9)
(first filing plaintiffs choice of forum should not be lightly set aside).
In applying these standards, I conclude that Shell's motion to
stay should be granted. It is undisputed that Delaware law will not
apply to the parties' underlying contractual disputes. ANR contends
that, under appropriate choice of law principles, this Court would
look to the law of Michigan and Texas. Shell argues that the appropriate substantive law is that of Louisiana. For present purposes,
it is unnecessary to decide the choice of law issue. It is sufficient to
note that Delaware law is not applicable and that Louisiana law may
be applicable.
As to most of the other relevant considerations, it is undisputed
that Delaware provides no advantages in terms of being a convenient
forum. None of the witnesses or documentary evidence is located
here and the witnesses of neither side would be subject to compulsory
process. If any type of view were required, it could not take place
in Delaware inasmuch as ANR's pipeline system does not include
this state.
ANR argues that Delaware is just as convenient a forum as
Louisiana would be. While it is true that none of the potential
witnesses are Delaware residents, it appears from the record that
many of them are not Louisiana residents either. Thus, the absence
of compulsory process would present the same problems in Louisiana
as in Delaware and, in either case, witnesses would have to travel
to attend the trial. ANR argues that the same is true for documentary
evidence. The substantive issue to be decided is the parties' contractual obligations. Thus, the evidence will primarily consist of the
contracts themselves and documents relating to the formation of the
contracts. The bulk of those documents are located at the parties'
corporate headquarters in Michigan and Texas. ANR argues that a
view will not be necessary and that, even if it were, photographs of
the relevant gas control valve could easily be presented in either
court.
In short, since none of the "convenience" facts significantly
favors Louisiana over Delaware, ANR argues that its choice of forum
should be protected. ANR contends that Shell has engaged in blatant
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forum shopping not for reasons of litigation convenience or expediency but for the improper purpose of resolving these disputes in
a jurisdiction that has already accepted Shell's view of the merits in
another litigation.
Shell responds to the "forum shopping" charge in two ways.
First, through the affidavit of the Regional Manager of Shell Oil
Company, J. R. Gattis, Shell avers that the decision to file suit in
Louisiana was made before Shell had any knowledge of a ruling
having been made in the Hunt litigation. Second, Shell argues that
any forum shopping which may have taken place occurred in September, 1986 when ANR brought suit in Delaware. ANR acknowledges that it brought this action in response to the ex parte temporary
restraining order obtained by Hunt in Louisiana one week earlier.
Shell argues that ANR's lawsuit was preemptive and that Shell, the
"true" plaintiff, has now instituted litigation in the most logical and
appropriate forum-Louisiana.
On balance, I am satisfied that, considering all of the above,
the circumstances tip in favor of Shell. Delaware simply has no
connection with this litigation. The contracts at issue were executed
elsewhere and are being performed largely in Louisiana and offshore
Louisiana. The parties' principal offices are located in other states
as are all of the witnesses, documents and other evidence. The parties
are Delaware corporations, but that fact has been expressly disapproved as a pertinent consideration. Texas City Refining, Inc. v. Grand
Bahama Petroleum Co., Ltd., Del. Supr., 347 A.2d 657 (1975). More-

over, since there has been virtually no activity in the Delaware
litigation and the two Louisiana actions have been set down for a
hearing in the very near future, there is no basis for any concern
that the parties' efforts and time may be wasted. Thus, on ANR's
side of the balance, there is only the deference to be accorded to a
plaintiff's choice of forum in the first-filed litigation. Even accepting
that ANR is a "true" plaintiff in this case, I find that the other
relevant considerations outweigh ANR's interest in selecting a forum.
There is a reasonable possibility that Louisiana law will govern
the interpretation of the contracts at issue. In addition, both parties
maintain offices in Louisiana and the technical documentation as
well as the witnesses familiar with the day-to-day operations of the
pipeline are located in that state. While the underlying claim is
contractual, it is likely that, at least with respect to the prayers for
injunctive relief, evidence of the parties' daily operations will become
necessary. At such a time, a Louisiana forum undoubtedly will
provide greater ease of access to proof.
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Based upon the foregoing, ANR's motion for a preliminary
injunction is denied and Shell's motion to stay is granted.
IT IS SO ORDERED.

IN RE ANTA CORP.
No. 7991
Court of Chancery of the State of Delaware, New Castle
March 16, 1987
Action by a trustee in bankruptcy to stay an appeal of his denial
of a claim. The claim was made by a party who is the defendant
in a declaratory judgment action filed by the trustee in Oklahoma.
The trustee claimed that the Oklahoma action, the first-filed one,
was litigating essentially the same matter at issue in this action. The
chancery court, per Vice-Chancellor Hartnett, found for the trustee,
staying the appeal on the grounds that the Oklahoma action was the
first-filed of two similar actions and that the Oklahoma forum was
the more convenient.
1. Action 4-,

69(2), 69(4)

A Delaware action will not be stayed as a matter of right by
reason of a prior action pending in another jurisdiction involving
the same parties and the same issues; such stay may be warranted,
however, by circumstances sufficient to move the discretion of the
court and such discretion should be exercised freely in favor of the
stay when there is a prior action pending elsewhere, in a court
capable of doing complete justice, involving the same parties and
the same issues.
2.

Abatement and Revival 0

4

Litigation should be confined to the forum in which it is first
commenced, and a defendant should not be permitted to defeat the
plaintiffs choice of forum in a pending suit by commencing litigation
involving the same cause of action in another jurisdiction of its own
choosing.
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68

The granting of a stay is an act of discretion with the court
which is to be freely exercised where the facts and circumstances so
warrant.
4.

Action C

69 (2)

As a general rule, an action filed first in time will not be stayed
to permit the prosecution to conclusion of a subsequent action filed
in another forum.
5.

Action 0

1

The appointment of a trustee to effectuate the liquidation of a
corporation is not the filing of an action.
Robert J. Katzenstein, Esquire, of Lassen, Smith, Katzenstein, and
Furlow, Wilmington, Delaware, for plaintiff.
Michael Houghton, Esquire, of Morris, Nichols, Arsht, and Tunnell,
Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

This matter commenced as a Petition For the Appointment of
a Trustee For Anta Corporation, a Dissolved Corporation. Manor
Healthcare Corporation subsequently filed a claim against Anta with
the Trustee which was denied and the appeal of that denial is pending
in this matter. The Trustee now seeks to have the appeal stayed
because there is pending a suit in Oklahoma which is the earliestfiled suit and it is an adequate and more convenient forum. I find
that the appeal in this court should be stayed pending a resolution
of the Oklahoma action.
I.

Anta is a dissolved Delaware corporation being liquidated by a
Trustee, its former President, James R. Tolbert, III. On April 11,
1985 the Anta Liquidating Trust was established by Order of this
Court to receive the undistributed assets of Anta. Prior to the Trusteeship, Anta and Manor Healthcare Corporation entered into an
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acquisition agreement under which Anta sold to Manor Healthcare
100 % of the stock in an Anta subsidiary which owned nursing homes
and health centers in several southwestern states. In accordance with
the agreement, certain warranties were made by Anta to Manor
Healthcare regarding the title and the condition of the properties.
An escrow fund was also established to permit Manor Healthcare
to make claims on it for any deficiencies in the properties.
After this Court's Order of Dissolution was entered, Manor
Healthcare, on July 31, 1986, filed a claim with the Trustee. Thereafter, on October 31, 1986, the Trustee filed an exception to the
claim, thereby denying it. On November 26,1986, Manor Healthcare
filed an appeal to this court of the Trustee's denial of its claims.
Before the initial filing of the claim, however, on June 5, 1985, the
Trustee had commenced a declaratory judgment action against Manor
Healthcare in the District Court of Oklahoma. Little progress has
been made in bringing that action to trial, however. The Trustee
now seeks a stay of Manor Healthcare's appeal in this court of the
denial of its claims by the Trustee pending a resolution of the
Oklahoma suit.
Manor Healthcare, on March 21, 1986, filed a separate suit in
this Court (C.A. #8425-NC). In that complaint, Manor Healthcare
sought to enjoin the prosecution of the Oklahoma action and to
assert its claims against Anta. Vice Chancellor Jacobs dismissed that
suit, finding that the claims asserted by Manor Healthcare were
virtually identical to those in the Oklahoma action. Mlanor Healthcare
v.Tolbert, et al., Del. Ch., C.A. #8425-NC, Jacobs, V.C., (May 13,
1986). Subsequently, Manor Healthcare removed the Oklahoma state
action to the United States District Court of Oklahoma (only to have
it remanded), and transferred the dismissed Chancery action to the
Delaware Superior Court (which was then stayed).
Currently before me are motions by the Trustee in which he
seeks to have stayed Manor Healthcare's appeal in this Court of his
denial of the claim of Manor Healthcare or to have stayed discovery
on the appeal, pending the outcome of the Oklahoma action.
II.
[1-3] The leading case regarding the consideration of an application for a stay continues to be McWane Cast Iron Pipe Corp. v.
McDowellWellman Engineering Company, Del. Supr., 263 A.2d 281 (1970).
In McWane our Supreme Court stated:
"[A] Delaware action will not be stayed as a matter of
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right by reason of a prior action pending in another jurisdiction involving the same parties and the same issues; that
such stay may be warranted, however, by facts and circumstances sufficient to move the discretion of the Court;
that such discretion should be exercised freely in favor of
the stay where there is a prior action pending elsewhere,
in a court capable of doing prompt and complete justice,
involving the same parties and the same issues; that, as a
general rule, litigation should be confined to the forum in
which it is first commenced, and a defendant should not
be permitted to defeat the plaintiffs choice of forum in a
pending suit by commencing litigation involving the same
cause of action in another jurisdiction of its own choosing;
that these concepts are impelled by considerations of comity
and the necessities of an orderly and efficient administration
of justice."
McWane, at p. 283. The granting of a stay is an act of discretion
with the court which is to be freely exercised where the facts and
circumstances so warrant. Walter Reade Organization, Inc., el al. v.
Crane, Del. Supr., 332 A.2d 399, 400 (1975); United Engines, Inc. v.
Sperry Rand Corp., Del. Supr., 269 A.2d 221, 223 (1970).
[4] In General Foods Corp. v. Cryo-Maid, Inc., Del. Supr., 198
A.2d 681 (1964), the Delaware Supreme Court reviewed a stay
imposed by the Chancery Court in a declaratory judgment action
which was filed in Delaware. Subsequent to the filing of the Delaware
action the defendant commenced an action in Illinois, its home state.
The defendant then moved to dismiss or stay the Delaware action
pending the outcome of the Illinois litigation. The Vice Chancellor
granted defendant's motion for a stay for 60 days, at the expiration
of which plaintiff was given leave to petition the court to dissolve
the stay. In affirming this decision the Delaware Supreme Court
found that:
"Ordinarily the action first in time will not be stayed to
permit the prosecution to conclusion of a subsequent action
filed in another forum. This does not, however, follow
always as a hard and fast rule. The circumstances of the
litigation may be such as to make it desirable to stay the
first action, and to permit the subsequent action to proceed
to conclusion (citations omitted).
General Foods, at p. 683. The court further found that the special

1988]

UNREPORTED CASES

facts or circumstances of each case should control the outcome. The
analysis of the special facts and circumstances was held to be similar
to the analysis a court engages in to decide a forum non coneniens
action, i.e., "(1) the relative ease of access to proof; (2) the availability
of compulsory process for witnesses; (3) the possibility of the view
of the premises, if appropriate, and (4) all other practical problems
that would make the trial of the case easy, expeditious and inexpensive." General Foods, at pp. 683-684.
HI.
[5] Manor Healthcare asserts that the Oklahoma action was the
later filed action because it claims that the appointment of Mr.
Tolbert as a trustee on April 11, 1985 preceded the June 5, 1985
filing of the Oklahoma action by the Trustee. Manor Healthcare,
in effect, claims that the appointment of the trustee was an "action"
as that word is used in McfWane and that therefore the Trusteeship
is the prior-filed action because the filing of the claim in the Trusteeship related back to the date the Trusteeship was created. An
"action", however, is "An ordinary proceeding in a court of justice
by which one party prosecutes another for the enforcement or protection of a right, the redress or prevention of a wrong, or the
punishment of a public offense." BLACK'S Law Dictionay, Revised
4th Ed., (West Publishing,1968). The appointment of a trustee to
effectuate the liquidation of a corporation was not the filing of an
action, as that term was used in MfcWane, and the appointment of
the Dissolution Trustee therefore did not constitute the commencement or filing of an action. The first action filed was the Oklahoma
suit filed by the Trustee.
Other than the fact that the Oklahoma case is the first filed
action, there are other factors which mandate a stay of the appeal
of the Trustee's denial of Manor Healthcare's claim. The properties
which are the subject of the dispute are located in Oklahoma, Texas
and New Mexico. While petitioner has stated that a viewing of the
premises is unnecessary, I am persuaded that a viewing might be
helpful. The Oklahoma action does not require the application and
interpretation of special or unique Delaware laws because general
theories of contract law apply and the Oklahoma court system is
just as well-equipped for these types of inquiries as are the Delaware
courts. Likewise, the potential pool of witnesses appears to reside in
or near Oklahoma and it would be uneconomical to require witnesses
located in or near Oklahoma to come to Delaware to testify about
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an Oklahoma-based contract. There also appears to be a question
whether compulsory process is available in the Delaware action.
Anta's principal place of business is also in Oklahoma and according
to the Trustee, most, if not all, of the relevant records concerning
this matter are located in these offices.
The only possible substantive reason for permitting Manor
Healthcare's case to proceed in Delaware on its appeal is that Anta
was and Manor Healthcare is, a Delaware corporation. As was stated
by Chancellor Marvel in Colonial Securities Corp. v. The L TV Corp.,
Del. Ch., C.A. #5742-NC (July 18, 1979), that alone is not enough
to compel the parties to litigate their claims in Delaware.
The parties and issues in the Oklahoma action and in the claim
on appeal from the Trustee are virtually identical. The Oklahoma
court is therefore better suited to dispense prompt and complete
justice as to this controversy.

IV.
One point remains to be briefly addressed. The Trustee has
also moved for a stay of discovery in the Delaware action. As I have
found that there should be a stay of the appeal, the discovery issue
has become moot. Cf. Phillips Petroleum Co., et al. v. ARCO Alaska,
Inc., et al., Del. Ch., C.A. #7127-NC,Brown, V.C. (June 22, 1983).
The motion for a stay of the appeal from the Trustee's decision
denying the claim is granted. The motion for a stay of discovery in
this proceeding is moot and is therefore denied. IT IS SO ORDERED.
Hopefully, Manor Healthcare will now devote its energies towards obtaining a resolution of the Oklahoma case.
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BERNSTEIN v. UNIONMUTUAL STOCK LIFE INSURANCE
CO. OF AMERICA
. No. 7818
Court of Chancery of the State of Delaware, New Castle
January 29, 1987
Plaintiff seeks reformation of a disability insurance policy issued
to him by defendant insurance company or in the alternative, ajudicial
construction of an allegedly ambiguous exclusion rider contained in
the policy. The court of chancery per Vice-Chancellor Jacobs granted
the defendant's motion for summary judgment because: (1) there was
not a mutual mistake of both parties warranting reformation; (2) the
exclusion rider was not ambiguous; and (3) the defendant failed to
show evidence sufficient to satisfy the requirements for an estoppel.
1. Equity C= 415
On a motion for summary judgment, the moving party has the
burden" to establish that there exists no genuine issue as to any fact
material to any valid legal theory advanced by the nonmoving party,
and that the moving party is entitled to a judgment in its favor as
a matter of law.
2.

Reformation of Instruments

0= 19(1), 20

A contract will be reformed in equity only upon a showing of
mutual mistake or, in appropriate cases, when one party is mistaken
and the other party, knowing of that mistake, takes advantage thereof
by remaining silent.
3.

Insurance C

143.3

Reformation of Instrument 0

19(1), 20

A mutual mistake, to warrant reformation, must be mutual and
common to both parties, that is, both parties must be acting on the
basis of the same mistaken conception.
4.

Insurance

0-

143.8

Reformation of Instruments

C= 45(14)
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The insured is not entitled to reformation where his unilateral
mistake is due to representations of his own broker or agent who
was misinformed or mistaken about the nature of the coverage.
5.

Insurance

C--

146.8

An exclusionary provision in an insurance policy must be strictly
construed against the insurer. But for that rule of strict construction
to come into play, the exclusion must first contain an ambiguity.
6.

Estoppel 0Insurance C--

54, 55, 56
377, 665.3

A party seeking to establish an estoppel has the burden of
showing that he lacked knowledge of the correct facts, that he lacked
the means of acquiring those facts, that he was misled by, and relied
upon, the conduct of the adverse party, and that as a result he
suffered a detrimental change in position.
7. Contracts 0

93(2)

"One who signs an instrument, without reading it, when he
may have done so, will be held to have read it," and cannot be
heard to claim that he lacked the ability to acquire the facts that
would have clarified its meaning.
Michael J. Goodrick, Esquire, of Theisen, Lank, Mulford & Goldberg, P.A., Wilmington, Delaware, for plaintiff.
Robert J. Katzenstein, Esquire, of Lassen, Smith, Katzenstein &
Furlow, Wilmington, Delaware, for defendant.
JACOBS, Vice-Chancellor

Plaintiff, Hank R. Bernstein ("Bernstein"), filed this action on
October 26, 1984, seeking reformation of a disability insurance policy
("the policy") issued by the defendant, Unionmutual Stock Life
Insurance Co. of America ("Unionmutual"), or, seeking in the
alternative, a judicial construction of an allegedly ambiguous exclusion rider contained in the policy. In November 1983, Bernstein
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became disabled under the terms of the policy and, shortly thereafter,
filed a claim for disability benefits. Unionmutual refused to honor
Bernstein's claim on the basis of a lower back policy exclusion that
is the subject of this lawsuit. This action followed.
Unionmutual has moved for summary judgment. This is the
decision of the Court, following briefing, on defendant Unionmutual's
summary judgment motion.
I.

[1] On a motion for summary judgment, the moving party has
the burden to establish that there exists no genuine issue as to any
fact material to any valid legal theory advanced by the nonmoving
party, and that the moving party is entitled to a judgment in its
favor as a matter of law. Warshaw v. Calhoun, Del. Oh., 213 A.2d
539 (1965), aff'd, Del. Supr. 221 A.2d 494 (1966); Phillips Petroleum
Company v. Arco Alaska, Inc., Del. Oh., C.A. No. 7177, Jacobs, V.0.
(July 9, 1986). Except where otherwise noted, what follows is a recital
of the undisputed material facts.
During the latter part of 1981, Marsha Stewart-Uffelman an
independent insurance broker, delivered to Bernstein a life insurance
policy which Bernstein had acquired through Ms. Uffelman's agency.
At that time Bernstein inquired about the possibility of obtaining
disability insurance. Ms. Uffelman followed up on the inquiry and
later reported to Bernstein that a certain disability policy was being
offered by Unionmutual.
By November 19, 1981, Bernstein had decided to purchase the
Unionmutual disability policy and met with Ms. Uffelman to complete the disability policy application. In response to questions posed
by Ms. Uffelman, Bernstein provided the information required by
the insurance application form and signed the completed application.
In his deposition Bernstein expressed doubt that he actually read the
application before signing it.
Bernstein's application was then reviewed by Susan Collins, an
underwriter employed by Unionmutual. In reviewing Bernstein's

application, Ms. Collins noted that in Part II of the application,
which concerned the applicant's medical history, Bernstein indicated
that he had been treated by a Dr. Celello in November 1981, the
same month in which the application had been filed. Because Bernstein's treatment was so recent, Ms. Collins requested additional
information about Bernstein from Dr. Celello through an insurance
service named Equifax.
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On December 7, 1981, Unionmutual received from Equifax a
medical history report that listed the dates on which Dr. Celello had
seen Bernstein, the reason for the consultations, and the treatment
prescribed. On December 9, 1981, Ms. Collins reviewed the Equifax
report, which contained the following significant entries:
4-77

low back pain, pain groin area x-ray-possible degenerative disc disease saw therapist for 3 weeks

6-79

Phys exam-fatigue, low back pain Clinoril

The entries in the Equifax report prompted Ms. Collins to
request that Bernstein be physically examined. That physical examination took place on January 7, 1982. On that same day, Bernstein completed a new "Part II" of the Unionmutual application
form, which was then forwarded to Ms. Collins at Unionmutual.
Question 7(h) of the new Part II asked whether the applicant had
been treated for "arthritis, back trouble, gout. . . .". In response
to that question, Bernstein indicated that in 1979 he had seen Dr.
Jerry Case for lower back pain.
Because of certain delays not relevant here, Bernstein's disability
insurance application was not approved by Unionmutual until February 8, 1982. The approval was made subject to a lower back
exclusion rider to the policy that is the focus of this lawsuit. The
"exclusion rider" is an exclusion from disability coverage which
states as follows:
It is hereby provided that, anything in this policy to the
contrary notwithstanding, no benefit of any kind or amount
shall be payable under this policy for loss due to or resulting
from injury, disease or disorder of the lumbar, lumbosacral
or sacroiliac regions except fractures, burns or lacerations.
Ms. Collins based her determination that the policy should be
made subject to the lower back exclusion rider upon (i) the entries
in the Equifax report dated April 1977 and June 1979 indicating
that Bernstein had twice complained to Dr. Celello of lower back
pain, and (ii) the new Part II of the application wherein Bernstein
had noted that he had seen Dr. Case in 1979, for lower back pain.
In making her determination, Ms. Collins also relied upon
procedures prescribed by the underwriting manual used by Unionmutual. That manual called for an adjustment to be made in the
policy, ( e.g., in the form of an exclusion rider or an increase in
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the premium) for a "strain or sprain of [the] spine (not whiplash)",
depending upon the number of previous episodes of the condition,
the number of days the applicant was disabled, and the number of
years that had elapsed since the occurrence. Because Bernstein had
complained of lower back pain at two different times during the five
years preceding the application (in April 1977 and June 1979), Ms.
Collins relied upon the category "more than one episode or disabled
more than 14 days". That category required a "Rider to 20", which
meant that either the policy should be issued subject to a low back
exclusion rider, or that the policy premium should be increased by
an amount up to 20%. Ms. Collins testified that at the time of her
underwriting decision, it was Unionmutual's practice to use exclusion
riders for back problems rather than to increase the premium.
Another section of the underwriting manual that Ms. Collins
has stated was applicable in making her underwriting decision concerned spinal disc disease. Ms. Collins relied upon a category in
that section labeled "treated conservatively, recovered, no symptoms", which called for a low back exclusion rider in cases where
symptoms occurred during the three years preceding the application.
Although Ms. Collins' affidavit is not totally dear on the point, it
does suggest that she relied upon that section because the Equifax
report had noted "possible degenerative disc disease".'
Before issuing the policy, Unionmutual notified Ms. Uffelman
in a memorandum dated February 10, 1982, that Bernstein's policy
would be issued subject to a "low back waiver due to confidential
medical history". Ms. Uffelman then called Unionmutual to inquire
about the waiver, since she had not been aware of any such medical
problem. According to Ms. Uffelman, Unionmutual told her that
the low back waiver exclusion would be required, "due to confidential
medical history" and to a "preexisting medical condition". Ms.
Uffelman was told nothing further, because it was Unionmutual's
practice not to disclose to its agents the specifics of an applicant's
confidential medical history.
Ms. Uffelman then called Bernstein to advise him of the low
back exclusion rider in the policy. Bernstein claims that in that
conversation Ms. Uffelman told him that Unionmutual "wanted to
1. Presumably Bernstein's complaint of low back pain in 1979 was viewed
as a symptom of the disc disease occurring within the three years preceding the
application. The notation in the Equifax report concerning "possible degenerative
disc disease" appears to have been factually incorrect. Seteinfra p. 8.
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exclude my [Bernstein's] preexisting back condition or my preexisting
condition". In their depositions, however, neither Bernstein nor Ms.
Uffelman could recall any further specifics of that conversation. It
is Bernstein's position that he understood Ms. Uffelman's reference
to a "preexisting condition" to mean spina bifida occulta, a congenital defect of the lower back from which Bernstein suffered and
which he believed had been previously disclosed to Ms. Uffelman. 2
On February 24, 1982 Ms. Uffelman delivered the disability
policy to Bernstein at his office. Bernstein then signed the policy,
but did not read the policy (including the exclusion rider) before
signing it.3 Although Ms. Uffelman testified that she and Bernstein
discussed the exclusion rider when she delivered the policy to him,
Bernstein recalls no such conversation.
On November 8, 1983, Bernstein suffered a herniated disc,
which required surgery and caused him to become "disabled" within
the meaning of the policy. Several weeks later Bernstein filed a claim
for total disability coverage under the Unionmutual policy. Unionmutual declined to provide coverage for the herniated disc-related
disability, on the basis that there was no coverage under the lower
back exclusion rider.
After Unionmutual declined to provide coverage, Bernstein and/
or his wife requested Unionmutual's underwriting department to
advise why the policy had been issued subject to the exclusion rider.
After receiving Unionmutual's response, Bernstein's wife and his
attorney (believing that perhaps some of the information upon which
Unionmutual had relied in requiring the exclusion rider was incorrect)
sought to obtain medical information from the physicians upon whose
medical records Ms. Collins had relied in making her underwriting
decision.
That effort resulted, among other things, in letters dated, respectively, January 20, 1984, to Bernstein from Thomas Gelello,
M.D., and June 5, 1984, to Michael Goodrick, Esquire (Bernstein's

2. This point is disputed. Ms. Uffelman testified in her deposition that she
did not learn of Bernstein's spina bifida until October, 1983. Bernstein, on the
other hand, testified that he advised Ms. Uffelman of his spina bifida condition
when he first started discussing disability insurance with her. The record is clear,
however, that on neither of his applications did Bernstein indicate that he had spina
bifida. It is also undisputed that Unionmutual was not aware of Bernstein's spina
bifida condition during the underwriting process.
3. Bernstein testified in his deposition that the first time that he read the
exclusion rider was after his disabling injury occurred in 1983.

1988]

UNREPORTED CASES

attorney) from R. Walter Powell, M.D. The import of both letters
was that Bernstein had not been diagnosed in 1977 as having degenerative disc disease. That information contradicted the suggestion
of possible degenerative disc disease that had been noted in the
Equifax report. Both letters did indicate that Bernstein had seen Dr.
Powell in April 1977 for lower back pain. The letter from Dr. Celello
also indicated that a May, 1977, X-ray of Bernstein disclosed that
he had spina bifida occulta. That fact was confirmed by another
document that came to light after Unionmutual's declination of
coverage, namely, Dr. Case's office notes, which indicate that Bernstein had complained of lower back pain during an office visit on
February 20, 1979, and that Dr. Case had diagnosed Bernstein as
having chronic lumbosacral strain and spina bifida occulta.
II.
In Count I of his complaint, Bernstein seeks reformation of the
Unionmutual policy "to reflect the contract as entered into between
the parties. . . ." Count I appears to be predicated upon Bernstein's
belief, at the time he signed the policy, that the exclusion rider
eliminated coverage only for his spina bifida condition but that
coverage was otherwise provided for conditions unrelated to spina
bifida. In Count II, Bernstein seeks reformation of the policy "by
reason of the mutual mistake of the parties. . . ." The mutual mistake
is said to consist of Unionmutual's erroneous inclusion of the low
back exclusion rider based upon incorrect information (presumably
the notation of possible degenerative disc disease contained in the
Equifax report) and Bernstein's incorrect belief that the exclusion
rider referred only to his spina bifida condition. Thus, in Counts I
and II, Bernstein appears to seek reformation of the policy, either
to eliminate the low back exclusion rider altogether or to provide
that it applies only to his preexisting spina bifida. Alternatively, in
Count III, Bernstein requests the Court to construe (as distinguished
from reforming) the exclusion rider favorably to his position, on the
ground that the rider is ambiguous.
In support of its motion for summary judgment, Unionmutual
contends that the exclusion rider is clear on its face, is not ambiguous,
and, therefore, is not subject to interpretation. Accordingly, Unionmutual argues, the plaintiff is precluded by the parol evidence rule
from introducing oral evidence of his understanding of the exclusion
rider that would vary or contradict its terms. Interpreting plaintiff's
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complaint also to allege that Unionmutual is estopped from enforcing
the terms of the rider by reason of inconsistent representations made
by its agent, Ms. Uffelman, 4 Unionmutual also argues that plaintiff
has not established the requirements for an estoppel. Finally, Unionmutual contends that no basis for reformation relief exists, because
as a matter of law there was no mutual mistake. Unionmutual claims,
moreover, that even if during the underwriting process it had possessed what Bernstein claims to have been his accurate medical
history, the result would be the same. That is, Unionmutual would
still have insisted that the policy be made subject to the lower back
exclusion rider.
III.

[2] I first address the reformation issues. It is hornbook law
that a contract will be reformed in equity only upon a showing of
mutual mistake or, in appropriate cases, when one party is mistaken
and the other party, knowing of that mistake, takes advantage thereof
by remaining silent. Kern v. NCD Industries, Inc., Del. Ch., 316 A.2d
576, 583 (1973), quoting Colvocoresses v. W. S. Wasserman Co., Del.
Ch. 28 A.2d 588, 589-90 (1942); Collins v. Burke, Del. Supr., 418
A.2d 999, 1002 (1980). Bernstein does not contend (nor is there
evidence) that Unionmutual knew of his mistaken belief as to the
scope of the exclusion rider or that it took advantage of that mistake
by remaining silent. Bernstein contends that he and Unionmutual
were both laboring under a mutual mistake. The question, therefore,
becomes one of fact: were Bernstein and Unionmutual both laboring
under the same misconception as to the meaning of the lower back
exclusion rider? The undisputed facts of record indicate that they
were not.
[3-4] A mutual mistake, to warrant reformation, must be mutual
and common to both parties, that is, both parties must be acting
on the basis of the same mistaken, conception. See Kern v. NCD
Industries, Inc., 516 A.2d at 583. Otherwise the Court would have
no "comparative standard"upon which it could reform the agree-

ment. See Collins v. Burke, supra. In this case, even if it is assumed
that the parties were laboring under some mistake, the mistake was
not mutual or common to both of them. Bernstein's mistake consisted

of an incorrect belief that the exclusion rider excluded coverage only

4. No estoppel contention is specifically alleged in the complaint.
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for his (preexisting) spina bifida condition. Unionmutual, however,
did not entertain any such belief, nor is there any evidence that it
knew that Bernstein was acting on that belief. Moreover, to the
extent that Unionmutual itself was acting on the basis of mistaken
information (presumably that Bernstein had a possible degenerative
disc disease since 1977), that information was unrelated to Bernstein's
belief as to the scope of the low back exclusion rider and, in any
event, was immaterial, because knowing the correct facts would not
have caused Unionmutual to change its determination to require the
low back exclusion rider.5 Further, Unionmutual clearly understood
the meaning of, and the coverage excluded, by the rider upon which
it insisted. Thus, the record shows that the mistake was not mutual,
but rather was a unilateral mistake on Bernstein's part and a mistake
of which Unionmutual was not aware. Those circumstances do not
support a claim for reformation relief, and, accordingly, Unionmutual
is entitled to summary judgment on the reformation issue. 6
B.
Unionmutual next contends that the exclusion rider is not ambiguous and, therefore, is not subject to interpretation or modification. The exclusion rider (to repeat) provides that:
"... anything in this policy to the contrary notwithstanding, no benefit of any kind or amount shall be payable
under this policy for loss due to or resulting from injury,
disease or disorder of the lumbar, lumbosacral or sacroiliac
regions except fractures, burns or lacerations."

5. In her affidavit, Ms. Collins stated that even if she had knovn that the
notation of degenerative disc disease was incorrect, and that Bernstein had spina
bifida, Unionmutual's underwriting decision would have been the same, because
(i) the two complaints of low back pain in April 1977 and February 1979, in and
of themselves required an exclusion rider, and (ii) a spina bifida condition with
attendant back pain also independently required that an exclusion rider be applied.
On that point Ms. Collins' affidavit stands uncontroverted.
6. The conclusion would be no different even if Ms. Uffelman has been
mistaken as to what the exclusion rider meant. Ms. Uffelman was plaintiff's agent,
not Unionmutual's. Therefore, even if Ms. Uffelman had conveyed incorrect information to Bernstein (and I express no view in that regard), her conduct cannot
be imputed to Unionmutual. See, e.g., LaSalle Ational Bank of Chiago v. Amercan
Insurance Company, Ill. App. Ct., 303 N.E.2d 770, 774-75 (1973) (inmured is not
entitled to reformation where his unilateral mistake is due to representations of his
own broker or agent who was misinformed or mistaken about the nature of the
coverage).
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Bernstein asserts that both his preexisting spina bifida condition
and Ms. Uffelman's representation to him that the exclusion rider
was intended to exclude his "preexisting condition", created a reasonable expectation on his part that the exclusion rider would exclude
coverage only for spina bifida. It is Bernstein's contention that those
reasonable expectations should be given effect by construing the
exclusion rider to cover only disabilities caused by or related to spina
bifida.
[5] Plaintiff correctly states the law that an exclusionary provision
in an insurance policy must be strictly construed against the insurer.
But for that rule of strict construction to come into play, the exclusion
must first contain an ambiguity, i.e., ". . . the language [must have]
two or more reasonable interpretations." Callaway v. Nationwide Mutual Insurance Co., Del. Supr., 248 A.2d 617, 619 (1968).
The exclusion rider is not facially susceptible to two or more
interpretations. Bernstein asserts, but has failed to demonstrate, that
the language of the rider is ambiguous. Bernstein premises his ambiguity argument upon his subjective understanding of what the
exclusion rider meant. But the test of ambiguity is objective, not
subjective. The ambiguity must arise from the language of the contract itself, not from the subjective perceptions of one of the contracting parties. Reese v. First Connecticut Small Business Inv. Co., Conn.,
438 A.2d 99 (1980); Laird v. Employers Liability Assurance Corp., Del.
Super., 18 A.2d 861, 862 (1941). In this case, the predicate for
judicial construction-an ambiguity in the contract language-has
not been established. Accordingly, the Court must give effect to the
insurance agreement as stated. See Myers v. Myers, Del. Supr., 408
A.2d 279, 281 (1979). And by its terms the exclusion rider is not
restricted to spina bifida, but broadly covers injury, disease or disorders of the lumber, lumbosacral or sacroiliac regions, excepting
only fractures, burns or lacerations. Summary judgment is therefore
also appropriate with respect to Bernstein's contention that the exclusion rider should be judicially construed.
Finally, plaintiff claims that Unionmutual should be held estopped from enforcing the terms of the exclusion rider. Unionmutual
argues that there is no factual basis for that claim. I agree. To begin
with, no claim of estoppel is pleaded in the complaint. Plaintiff
contends, however, that the record evidence is sufficient to create a
triable issue of estoppel. Bernstein contends that the statement of
Unionmutual's agent to Ms. Uffelman, (apparently to the effect that
the lower back rider was being included in the policy due to a
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"preexisting condition") forms a basis for estopping Unionmutual
from enforcing the terms of the exclusion as written, and, on that

basis, for denying summary judgment.
[6] As a general matter, a party seeking to establish an estoppel
has the burden of showing that he lacked knowledge of the correct

facts, that he lacked the means of acquiring those facts, that he was
misled by, and relied upon, the conduct of the adverse party, and
that as a result he suffered a detrimental change in position. National
Fire Insurance Co. of Hartford v. Eastern Shore Lab, Inc., Del. Super.,
301 A.2d 526, 529 (1973); Brandywine Shoppe, Inc. v. State Farm Fire
& Gas. Co., Del. Super., 307 A.2d 806, 809 (1973). Even if the
estoppel contention is assumed to be properly in the case, Bernstein
has failed to come forward with evidence sufficient to establish the
requirements for an estoppel.
[7] Before signing the policy, Bernstein had been made aware
that it was being issued subject to a low back exclusion rider.
Bernstein admits that he did not read the policy, including the
exclusion rider, before signing it. Had he done so, he would have
been aware by the rider's plain language that the lower back rider
provision excluded from coverage conditions that were broader than,
and unrelated to, spina bifida. Bernstein, was a practicing attorney,
and was therefore more capable than most insureds of understanding
the import of such policy language. Had he been uncertain as to
the coverage issue, he could have made appropriate inquiry and
clarified the meaning of the exclusion rider before signing the policy.
Having had the opportunity to read the exclusion rider, Bernstein
was on constructive notice of its terms. See Standard Venetian Blind
Co. v. American Empire Ins., Pa. Supr., 469 A.2d 563, 566-677 (1983);
Mullen v. John Hancock Mut. Life Ins. Co., Pa. Super., 28 A.2d 456,
459 (1942) ("one who signs an instrument, without reading it, when
he may have done so, will be held to have read it"). He cannot be
heard to claim that he lacked the ability to acquire the facts that
would have clarified its meaning.
Nor has the plaintiff established that he relied on any conduct
of Unionmutual. In procuring the policy, Bernstein dealt exclusively
with Ms. Uffelman. But Ms. Uffelman was Bernstein's agent, not
Unionmutual's. Therefore, assuming (again without deciding) that
Ms. Uffelman made incorrect representations that caused Bernstein
to misunderstand the import of the exclusion, those representations
cannot be imputed to Unionmutual. See FN 6, supra ; National Fire
Ins. Co., 301 A.2d at 530.
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Since no factual basis has been established to support a claim
of estoppel, See NationalFire Insurance Co., 301 A.2d at 529; Brandywine
Shoppe, Inc., 307 A.2d at 809, summary judgment is appropriate as
to this claim as well.

Before concluding, it must be said that the Court takes no
pleasure in arriving at the result reached here. In purely human
terms, one cannot help but be sympathetic to the plaintiff's circumstances. The plaintiff contracted an unfortunate, disabling condition.
He believed, honestly but mistakenly, that the disability insurance
he had purchased would provide coverage. But even the broad
discretionary powers of this Court cannot be exercised to provide a
remedy in the absence of any demonstrated legal basis for doing so.
Accordingly, and for the foregoing reasons, Unionmutual's motion
for summary judgment must be granted.

IT IS SO ORDERED.

BERSHAD v. HARTZ

No. 6960
Court of Chancery of the State of Delaware, New Castle
January 29, 1987

Plaintiff filed an initial complaint purporting to state a derivative
action alleging that the corporation's board of directors approved
certain employment agreements, commonly referred to as golden
parachutes, in response to a threatened takeover. As events transpired, however, the corporation was acquired through a series of
transactions that culminated in a merger. Before the merger had
been voted upon by the board of directors, plaintiff filed an amended
complaint restating the derivative claim as his first cause of action,
but alleging a second cause of action purporting to be a class action.
In the class action claim, plaintiff alleged that the golden parachutes
reduced the value of the corporation and, therefore, the merger

