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Since no factual basis has been established to support a claim
of estoppel, See NationalFire Insurance Co., 301 A.2d at 529; Brandywine
Shoppe, Inc., 307 A.2d at 809, summary judgment is appropriate as
to this claim as well.

Before concluding, it must be said that the Court takes no
pleasure in arriving at the result reached here. In purely human
terms, one cannot help but be sympathetic to the plaintiff's circumstances. The plaintiff contracted an unfortunate, disabling condition.
He believed, honestly but mistakenly, that the disability insurance
he had purchased would provide coverage. But even the broad
discretionary powers of this Court cannot be exercised to provide a
remedy in the absence of any demonstrated legal basis for doing so.
Accordingly, and for the foregoing reasons, Unionmutual's motion
for summary judgment must be granted.

IT IS SO ORDERED.

BERSHAD v. HARTZ

No. 6960
Court of Chancery of the State of Delaware, New Castle
January 29, 1987

Plaintiff filed an initial complaint purporting to state a derivative
action alleging that the corporation's board of directors approved
certain employment agreements, commonly referred to as golden
parachutes, in response to a threatened takeover. As events transpired, however, the corporation was acquired through a series of
transactions that culminated in a merger. Before the merger had
been voted upon by the board of directors, plaintiff filed an amended
complaint restating the derivative claim as his first cause of action,
but alleging a second cause of action purporting to be a class action.
In the class action claim, plaintiff alleged that the golden parachutes
reduced the value of the corporation and, therefore, the merger
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consideration paid by the acquiring corporation. Defendants filed a
motion to dismiss on the grounds that plaintiff had lost standing to
bring a derivative claim on behalf of the corporation and that both
stated causes of action stated only derivative claims, notwithstanding
the designation used by plaintiff. The chancery court, per ViceChancellor Berger, dismissed the complaint and held that: (1) a
plaintiff who ceased to be a shareholder by reason of a merger, lost
standing to continue a derivative claim, and (2) in analyzing a
plaintiffs purported causes of action, the court must look to the
nature of the alleged wrong rather than the designation used by the
plaintiff.
1. Pleading C---

360(4)

In deciding a motion to dismiss, all well pleaded facts are deemed
admitted, although unsupported conclusory statements of fact and
conclusions of law are not.
2.

Pretrial Procedure 4

622

A motion to dismiss may only be granted if it is reasonably
certain that plaintiff would not be entitled to relief under any set of
facts which could be proven in support of the action.
3.

=: 202

Corporations

When an individual plaintiff alleges waste of corporate assets,

it is an injury to the corporation that falls on all stockholders equally,
and plaintiffs proper mode of recovery is to state a derivative claim
on behalf of the corporation.
4.

Corporations 0

438

Under Delaware law, an acquiring corporation takes the acquired
corporation's assets and liabilities.
5.

Corporations

-

207

A plaintiff's derivative suit will be dismissed when the plaintiff
ceases to be a shareholder, by reason of a merger or for any other
reason, since plaintiff then loses his standing to continue the derivative
suit.
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In analyzing a plaintiffs purported causes of action, the court
must look to the nature of the wrong rather than the designation
used by the plaintiff.
Norman M. Monhait, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiff.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for individual defendants.
BERGER,

Vice-Chancellor

Plaintiff filed this action in September, 1982, attacking certain
employment agreements-commonly referred to as "golden parachutes" -between defendant Bendix Corporation ("Bendix") and
several of its key officers. The complaint originally purported to state
a derivative claim for waste of corporate assets, alleging, generally,
that the individual defendants (all of the directors of Bendix) approved
the golden parachutes in response to the then threatened takeover
of Bendix by either Martin Marietta Corporation ("Marietta") or
United Technologies Corporation ("Technologies"). As events transpired, however, Allied Corporation ("Allied"), acquired Bendix
through a series of transactions culminating in the merger of Bendix
with a wholly-owned subsidiary of Allied on January 31, 1983.
After the Allied-Bendix merger had been announced, but before
the Bendix stockholders' meeting at which it was voted upon, plaintiff
filed his First Amended Complaint (the "Complaint") again attacking
the golden parachutes. The Complaint restates the original derivative
claim without significant modification as the first cause of action.
The second cause of action purports to be a class action alleging,
generally, that the golden parachutes reduced the value of Bendix
and, therefore, the merger consideration paid by Allied. After the
merger, defendants moved to dismiss on the grounds that plaintiff
lost standing to bring a derivative claim on behalf of Bendix and
that, notwithstanding the designation used by plaintiff, both the first
and second causes of action state only derivative claims. This is the
decision on defendants' motion to dismiss.
[1-2] In deciding a motion to dismiss, all well pleaded facts are
deemed admitted, although unsupported conclusory statements of
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fact and conclusions of law are not. Cohen v. Mayor of Wilmington,
Del. Ch., 99 A.2d 393 (1953). A motion to dismiss may only be
granted if it is reasonably certain that plaintiff would not be entitled
to relief under any set of facts which could be proven in support of
the action. Rabkin v. Philip A. Hunt Chemical Corp., Del. Supr., 498
A.2d 1099 (1985). With these standards in mind, the facts alleged
in the Complaint may be summarized as follows.
On or about August 23, 1982, Bendix announced its intention
to take over Marietta through a partial tender offer and follow-up
merger. Marietta promptly countered with its own tender offer for
Bendix. Approximately one week later, on September 7, 1982, Technologies made its own bid to acquire Bendix and, on the same day,
Marietta and Technologies agreed that if either company were successful in acquiring Bendix, they would divide Bendix's assets between
themselves. As a result of the various tender offers, by October 1,
1982, Bendix owned approximately 70% of Marietta's outstanding
common stock and Marietta owned approximately 50.3% of Bendix's
outstanding common stock.
Plaintiff alleges that the golden parachutes, entered into on or
about September 7, 1982, were adopted by the Bendix directors in
order to insulate themselves from the threat that Bendix would be
taken over. The golden parachutes basically provided that, if the
recipient's employment were terminated as a result of a change in
control, he would be entitled to continued salary and other benefit
payments for three years (or in one case, five years). In addition,
the affected officers would be able to require Bendix to buy their
outstanding stock options for the difference between the option price
and the average value of the consideration paid in the transactions
resulting in a change of control. The total amount payable under
the golden parachutes allegedly was $18 million. Plaintiff also alleges
that four of the Bendix directors caused Bendix to purchase an
insurance policy protecting the beneficiaries of the golden parachutes
against the possibility that those contracts would be found invalid,
illegal or unenforceable. The premium on that insurance policy was
approximately $2.5 million.
Plaintiff charges that the golden parachutes and the insurance
policy were designed to protect the officers and directors of Bendix
at the expense of the company and its stockholders. The defendant
directors allegedly knew that the company would not receive corresponding benefits or adequate consideration for the golden parachutes and, thus, intentionally authorized the waste of corporate
assets.
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In his second cause of action, plaintiff adds facts relating to the
Allied-Bendix merger. Specifically, he alleges that on September 24,
1982, Bendix entered into a merger agreement with Allied pursuant
to which Allied acquired the majority of Bendix's stock from Marietta
and agreed to consummate a merger with Bendix whereby the public
stockholders of Bendix would receive a package of Allied securities
valued at $81.07 per share. In negotiating the Allied-Bendix merger,
the defendant directors obtained Allied's commitment to honor the
golden parachutes. By negotiating for this commitment, the defendant
directors allegedly breached their fiduciary duties. Plaintiff claims
that the commitment to honor the golden parachutes necessarily
reduced the value of Bendix's stock and, therefore, the price Allied
was willing to pay for Bendix stock in the merger.
[3] It is undisputed that the first cause of action, like plaintiff's
original complaint, states a derivative claim. It alleges waste of
corporate assets, an injury to the corporation that falls on all stockholders equally. Bokat v. Getty Oil Co., Del. Supr., 262 A,2d 246,
249 (1970). Defendants argue that plaintiff has no standing to pursue
the derivative claim because, as a result of the merger, he is no
longer a stockholder of Bendix. I find that the decision in Lewis v.
Anderson, Del. Supr., 477 A.2d 1040 (1984), is controlling on this
point and requires dismissal of the first cause of action.
The facts in Anderson are remarkably similar to those now before
the Court. In both Anderson and the instant case plaintiffs brought
suit challenging golden parachutes entered into in anticipation of a
potential takeover. Id. at 1042. Neither plaintiff attempted to enjoin
the merger, and neither asserted any claim against the acquiring
corporation. Ibid. In both cases the merger was consummated, and
both plaintiffs argued that the acquiring corporation had reduced the
price paid for the acquired corporation because of the golden parachutes. Id. at 1048, n. 15. Finally, both plaintiffs asserted that to
deprive them of standing would leave a wrong unremedied. Id. at
1050. Given these similarities, the Delaware Supreme Court's reasoning in Anderson applies with equal force in the instant case.
[4] In Anderson, the Supreme Court held that under Delaware
law an acquiring corporation takes the acquired corporation's assets
and liabilities. Id. at 1044. The liabilities would include the obligations
under the golden parachutes, and the assets would include the right
to bring a suit for damages arising from those agreements. Thus,
to the extent that the golden parachutes give rise to a cause of action,
there is a complete set off between the cause of action and the
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contractual obligation and hence no net reduction in the acquired
company's net worth. Id. at 1048, n. 15. If after the merger, the
acquiring corporation does not bring suit and honors the obligations,
it presumably does so because it has decided there is no cause of
action, not because it has already accounted for the liabilities by
reducing the merger price.
[5] In the instant case, the acquiring corporation, Allied, specifically agreed to honor the golden parachutes. Following the Supreme Court's logic in Anderson it must be assumed that Allied decided
that the agreements did not give rise to a cause of action. Thus, it
is immaterial that it acknowledged this decision in the merger agree-

ment. Just as in Anderson, plaintiff has pleaded no facts that would
belie this interpretation or would support "his rationalization that
[Allied] reduced its purchase price for [Bendix] by the amount equal
to [Bendix's] liability for the so-called 'golden parachutes' awarded
its management." Id. at 1048, n. 15. Therefore, the Supreme Court's
holding that a "plaintiff who ceases to be a shareholder, whether
by reason of a merger or for any other reason, loses standing to
continue a derivative suit," id. at 1049, requires that plaintiffs
derivative claim be dismissed.
[6] In addition to his derivative claim, plaintiff purports to state
a class claim in his second cause of action. Defendants assert that
this class claim is really derivative in nature and is an attempt by
plaintiff to escape the effect of Lewis v. Anderson. In analyzing the
second cause of action, the Court must look to the nature of the
alleged wrong rather than the designation used by plaintiffs. Moran
v. Household International, Inc., Del. Ch., 490 A.2d 1059, aff'd, Del.
Supr., 500 A.2d 1346 (1985).
Plaintiff states that the "essence" of his class claim is found in
paragraphs 36-38 of the Complaint. Plaintiff's Brief at 7-8. Those
paragraphs, in brief, allege that defendants breached their fiduciary
duties by negotiating for and approving the inclusion of the golden
parachutes in the merger agreement. Defendants allegedly benefited
themselves at the expense of the Bendix stockholders by reducing
the merger price or rendering themselves' incapable of bargaining
for a higher price. The merger price is alleged to be unfair and
plaintiff asserts that the defendant directors are obliged to account
and disgorge to the class all benefits arising from their breach of
fiduciary duty.
It is true that a claim for breach of fiduciary duty can, in the
merger context, give rise to a class claim. For it to do so, however,
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the alleged breach must go directly to the fairness of the merger,
and plaintiff must be directly attacking the merger. See Abelow v.
Symonds, Del. Ch., 156 A.2d 416 (1959) (Plaintiff given leave to
amend derivative complaint, after merger, to state a class claim when
he was directly attacking fairness of merger and had originally sought
to enjoin it.); Lewis v. Anderson, 477 A.2d 10 1046, n. 10 (Derivative
plaintiff maintains standing "where the merger itself is the subject
of a claim of fraud. .. ."); Rabkin v. Philip M. Hunt Chemical Co.,
Del. Ch., Civil Action No. 7547, slip op. at 14, Berger, V. C.
(December 4, 1986) (plaintiffs who were cashed out by merger state
a class claim when they directly attack the "merger as having failed
to satisfy the standard of entire fairness. ..

").

Here, however, plaintiff conspicuously fails to attack the BendixAllied merger. Allied is not a party to this action; plaintiff did not
seek injunctive relief prior to the merger; and there is no prayer for
rescission or rescissory damages. The second cause of action is but
a restatement of the waste claim alleged in the first cause of action.
As plaintiff concedes, the only change in the nature of the alleged
wrong is the "impact point of the damages." Plaintiff's Brief, p. 8.
The second cause of action is exactly the sort of derivative claim
indirectly attacking the merger that was dismissed both in Bokal v.
Getty Oil Co., Del. Supr., 262 A.2d 246 (1970), and Lewis v. Anderson,
supra1 .
Based upon the foregoing, I conclude that both the first and
second causes of action state derivative claims and must be dismissed.

1. At oral argument, plaintiff suggested for the first time that the second
cause of action states a claim under Revlon, Inc. v. MacAndrews & Forbes Holdings,
Inc., Del. Supr., 506 A.2d 173 (1986), on the theory that the golden parachutes
interfered with the bidding for Bendix. Regardless of the merits of such a theory,
the fact remains that no such claim was alleged.
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BLUTH v. BELLOW
No. 6823
Court of Chancery of the State of Delaware, New Castle
April 9, 1987
Plaintiff brought a shareholder derivative action alleging breaches
of fiduciary duty, including waste of corporate assets. Pursuant to
a stockholder initiated proxy contest, the board of directors was
expanded and reconstituted so that only one of the individual defendant directors remained as a director. Defendant now moves for
realignment as a plaintiff and for leave to file an amended and
supplemental complaint. The individual defendants oppose the motion, arguing the new directors are "interested." The motion is also
opposed on grounds of unjust enrichment and laches.
The court of chancery, per Vice-Chancellor Berger, found there
were no unusual circumstances that would require a hearing on the
motion to realign. Also, there was no indication of self-interest on
the part of the new directors. The court was unpersuaded by the
individual defendants' unjust enrichment theory, and, finally, the
court found there was no need for an evidentiary hearing on laches,
since the individual defendants did not articulate any form of prejudice. The court then granted defendant's motion in the entirety.
1. Corporations 0

630(3 1/2)

A dissolved corporation through its statutory trustees should be
permitted to be aligned as a plaintiff if it can be demonstrated that
such trustees have the broad statutory power to take such action,
and, if so, that they are not guilty of laches.
2.

Corporations 0

210, 419, 506

Realignment may be appropriate as long as there is "no hint
of collusion between the corporation and the defendants to the suit
or evidence that the corporation may not prosecute the action in
good faith."
3.

Corporations C

204, 212

Where a corporation moves to dismiss a properly instituted

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 13

derivative suit, it has the burden of proving good faith, the inde-

pendence of the special committee designated to evaluate the claims,
and the reasonableness of the investigation undertaken.
4.

Corporations 0

202, 207 1/2

A derivative suit is a device whereby a stockholder, under
appropriate circumstances, is allowed to enforce corporate rights
which would not otherwise be protected.
5.

Corporations 0=- 202, 205, 207, 319(5)

Inasmuch as it is directors who are empowered to manage the
company, not the stockholders, there are restrictions on a stockholder's ability to undertake that managerial power by bringing suit
on behalf of the corporation. DEL. CH. CT. R. 23.1.
6.

Corporations C

202, 319(5), 499

Even where a derivative suit is properly commenced, the corporation retains the power to control the litigation by seeking its
dismissal.
7.

Corporations 0=- 202, 205, 207, 331, 333

If a board of directors were to institute meritless litigation because
of the directors' self-interest or for other improper motives, the
company's stockholders could seek redress for the alleged waste of
corporate assets.
8.

Corporations
Equity

<'-

209, 320(3)

0= 67, 68

Party claiming laches must show an unreasonable delay by the
opposing party and a change in circumstances resulting from such
delay which prejudices the party claiming laches.
9.

Corporations
Equity

C---

<-=, 72(1)

209, 320(3)
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While a decision on laches generally requires an evidentiary
hearing, such an inquiry does not appear appropriate where the
party seeking to bar litigation by way of laches has articulated no
form of prejudice.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, P.A., Wilmington, Delaware, for plaintiff.
Arthur G. Connolly, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware, for defendants Azurite Corporation, Ltd.
and 329 Alfred Corporation.
Charles F. Richards, Jr., Esquire, Gregory P. Williams, Esquire,
and Robert J. Shaughnessy, Esquire, of Richards, Layton, & Finger,
Wilmington, Delaware, for defendant Graphic Scanning Corporation.
Martin P. Tully, Esquire, and Lawrence A. Hamermesh, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
the individual defendants.
BERGER,

Vice-Chancellor

OnJune 2, 1982, Mordecai Bluth ("Bluth") filed this derivative
action on behalf of Graphic Scanning Corp. ("Graphic") alleging
various breaches of fiduciary duty, including waste of corporate assets.
The named defendants were Azurite Corporation, Ltd., "X" Corporation, Graphic and three of its directors- Messrs. Bellow, Gallard
and Yampol. As the result of two amendments to the complaint,
three additional Graphic directors were added as defendants-Messrs.
Itskowitch, Radin and Beckman, and "X" Corporation was replaced
by 329 Alfred Corporation as a defendant. On April 11, 1986,
plaintiffs moved for leave to file a third amended complaint, but
that motion was opposed and never decided.
In the spring of 1986, after a stockholder group initiated a proxy
contest for control of Graphic, the Graphic board of directors was
expanded and reconstituted. As a result, by June, 1986, Michael
Beckman was the only individual defendant named in Bluth's complaint who remained a director of Graphic. Eight of Graphic's newly
constituted board were nominees of the insurgent stockholder group
and three directors (including Beckman) were management's nom-
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inees. By a motion filed on March 12, 1987, Graphic now seeks to
be realigned as a plaintiff and moves for leave to file a seventy-five
page Third Amended and Supplemental Complaint. This is the
decision on Graphic's motion.
Graphic argues that a motion for realignment should be granted,
almost as a matter of course, in the absence of any suggestion of
collusion between the nominal corporate defendant and the director
defendants. The individual defendants argue that a more involved
inquiry is required. They suggest that a decision to pursue litigation
by "interested" directors should be set aside under the principles
announced in Zapata Corp. v. Maldonado, Del. Supr., 430 A.2d 779
(1981), governing a corporation's decision to seek dismissal of a
derivative action. For the reasons that follow, I conclude that Zapata
has no application to the facts of this case and that Graphic's motion
should be granted.
The individual defendants focus on the events leading to Graphic's motion to realign in support of their argument that, at least,
evidence must be developed and presented before the motion is
decided. The relevant history may be summarized as follows. In
March, 1986, a stockholder group calling itself Graphic Scanning
Shareholders for Independent Management ("GSSIM") initiated a
proxy contest for control of Graphic. Graphic does not dispute that
GSSIM was dominated and controlled by Lafer, Amster & Co.
("Lafer-Amster"), a New York arbitrage firm, and its general partners. The proxy fight generated litigation between, among others,
GSSIM, other Lafer-Amster entities and partners, and various current and former directors of Graphic. The litigation and the proxy
contest were resolved pursuant to an agreement dated May 2, 1986
(the "Settlement Agreement") which provided, among other things
that: (1) defendants Yampol, Radin, Itskowitch and Bellow would
resign as directors of Graphic; (2) management would have three
nominees on the newly expanded Graphic board-defendant Beckman and Messrs. Sherwin and Campbell; and (3) GSSIM's nominees
would be elected to the remaining either positions on the board. The
individual defendants describe the newly constituted Graphic board
as being dominated by Lafer-Amster. They note that GSSIM, which
is controlled by Lafer-Amster, selected eight of the eleven board
members. In addition, three of GSSIM's nominees-Messrs. Greenberg, Morgan and Lewis-are Lafer-Amster general partners and
Mr. Jacobs, another GSSIM nominee, is Lafer-Amster's general
counsel. Mr. Greenberg is now Chairman of the Board and Messrs.
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Greenberg, Morgan and Jacobs are three of the four members of
Graphic's Executive Committee.
On the same day that the Settlement Agreement was executed,
Lafer-Amster, in a separate letter, agreed not to challenge or invalidate certain resolutions adopted by the Graphic board on August
7, 1981 (the "May 2, 1986 Agreement"). However, according to
the individual defendants, the newly constituted Graphic board, at
a meeting on May 13, 1986, purported to rescind the 1981 resolutions, in violation of Lafer-Amster's May 2, 1986 Agreement. The
Graphic board was on notice that Yampol considered its action to
be a breach of the May 2, 1986 Agreement when, on June 23, 1986,
the board resolved to assume prosecution of this case.
It appears that following the June 23 meeting, Graphic's Audit
Committee investigated the company's potential claims against former
officers and directors with the assistance of special outside counsel.
On December 11, 1986, special counsel provided the Audit Committee with a 200 page draft report summarizing the results of that
investigation. Following a review of the draft report and discussions
with special counsel, the Audit Committee determined on January
22, 1987 that a final effort should be made to settle the pending
litigation and that, if a settlement could not be reached, Graphic
should seek realignment as plaintiff in this action. See Affidavit of
Robert P. Shapiro.
On March 11, 1987, Yampol filed suit in federal court in New
York against Lafer-Amster, Greenberg, Morgan, Lewis, Amster and
Lafer alleging, among other things, breach of the May 2, 1986
Agreement (the "Yampol action"). At a Graphic board meeting
held that same day, Greenberg told the board that the company
would probably attempt to assume prosecution of this action but it
appears that there was no discussion of the propriety of seeking
realignment in light of the Yampol action. See Affidavit of Michael
Beckman. Graphic's motion to realign was filed the following morning.
There appears to be very little Delaware authority addressing
realignment. In two older cases, this Court mentioned the fact that
the corporate defendant had been realigned as plaintiff in actions
commenced derivatively by stockholders. However, those cases do
not address the applicable standards and it is possible that there was
no opposition to the realignment. See Lutz v. Boaz, Del. Oh., 171
A.2d 381 (1961); Townsend Corp. v. Davidson, Del. Ch.,181 A.2d 219
(1962). The only other Delaware authority on realignment is Striker
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v. Chesler, Del. Ch., 217 A.2d 31 (1966). Although factually distinguishable, Striker deserves some attention because it addresses the
question of whether realignment is appropriate.
In Striker, a stockholder of Ridgeway Corporation ("Ridgeway")
had filed a derivative suit in 1957. Ridgeway, a Michigan corporation, did not voluntarily appear. Rather, within a month after the
complaint was filed, Ridgeway was dissolved with the result that its
seven directors, all of whom were named as defendants in the derivative suit, became the trustees of the corporation. In 1965, two
of the three appearing trustees moved to be realigned as plaintiffs.
[1] In analyzing the motion to realign, the court noted that
realignment had been permitted in the Townsend and Lutz cases and
held:
On the basis of the Delaware precedents I believe that the
dissolved Ridgeway Corporation through its statutory trustees should be permitted to be aligned as a plaintiff if it
can be demonstrated that such trustees have the broad
statutory power to take such action, and, if so, that they
are not guilty of laches in taking the position ultimately
asserted by them many years after suit was filed, or are
otherwise disqualified to maintain this action. Some explanation for their apparently inconsistent past behavior is due
the Court.
Striker v. Chesler, 217 A.2d at 35.
The court declined to permit realignment without a hearing.
However, I do not read Striker as requiring a hearing in the absence
of the unusual circumstances there present. The Striker court noted
that the motion was brought by only two of the Ridgeway trustees
whereas the company's board consisted of a much larger number at
the time suit was filed. As a result, there was a question as to whether
the two trustees had authority to act. In addition, the motion was
filed eight years after the litigation began, apparently on the eve of
trial. Were it not for these circumstances, there is no reason to
believe that the Striker court would have required a hearing.
[2] Several federal court decisions support Graphic's position
that realignment should be allowed on the present record. Those
decisions indicate that realignment is appropriate as long as there is
no "hint of collusion between the corporation and the defendants
to the suit or evidence that the corporation may not prosecute the
action in good faith." In Re Penn Central Securities Litigation, 335 F.
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Supp. 1026, 1040 (E.D. Pa. 1971); see also Berman v. Thomson, 403
F. Supp. 695, 698 (N.D. IMI. 1975) (realignment allowed where
corporation assured the court that it would fully assert the claims
and, since the current directors were not involved in the alleged
wrongs, the court had no reason to doubt the corporation's good
faith); Kennedy v. Blumeyer, 309 F. Supp. 939 (E.D. Mo. 1969)
(realignment allowed where corporation's answer admitted the allegations of the derivative complaint notwithstanding the plaintiff
stockholder's argument that realignment was sought only to defeat
jurisdiction.)
From these Delaware and federal authorities, Graphic argues
that it is entitled to be realigned as a plaintiff because the alleged
wrongdoers no longer control the corporation; there has been no
showing of collusion between the company and the other defendants;
and there is no antagonism between the company and Bluth. Graphic
contends that an evidentiary hearing is unnecessary because, by
contrast to the situation in Striker, there is no question as to Graphic's
authority to act and the motion to realign was filed within a few
months after control of the Graphic board changed hands. Finally,
Graphic says that any purported ulterior motive in seeking realignment is irrelevant and unsupported by the facts in any event.
It is beyond question that Graphic's motion to realign is not
collusive inasmuch as the individual defendants are the parties opposing the motion. Likewise, there is no issue as to Graphic's intention to prosecute the action diligently. The individual defendants,
by their arguments, tacitly concede as much and Bluth, the derivative
plaintiff, supports Graphic's motion to realign. However, the individual defendants say that the Court must also consider other factors
to determine whether Graphic is "otherwise disqualified to maintain
this action." Striker v. Chesler, 217 A.2d at 35. Specifically, they argue
that the decision by the present Graphic directors to pursue this
litigation was motivated by the directors' self interest and, as a result,
cannot withstand the scrutiny required by the holding in Zapata Corp.
v. Maldonado, Del. Supr., 430 A.2d 779 (1981).
[3] In Zapata, the Delaware Supreme Court held that, where a
corporation moves to dismiss a properly instituted derivative suit, it
has the burden of proving good faith, the independence of the special
committee designated to evaluate the claims, and the reasonableness
of the investigation undertaken. Id. at 788. The individual defendants
argue that Graphic has the same burden in this situation where it
seeks to prosecute a derivative claim. Working from this premise,

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 13

the individual defendants attempt to demonstrate that the Graphic
directors are using this litigation to gain advantage in the recently
filed Yampol action. In a similar vein, they contend that the Graphic
directors would not be qualified to act as derivative plaintiffs if they
brought suit as stockholders because of their involvement as defendants in the Yampol action and their resulting vindictiveness toward
Yampol.
[4-7] I am not satisfied that the individual defendants' premise
is sound. A derivative suit is a device whereby a stockholder, under
appropriate circumstances, is allowed to enforce corporate rights
which would not otherwise be protected. A derivative plaintiff is, in
essence, suing to compel the corporation to sue and bringing the
corporation's claim. Id. Inasmuch as it is the directors who are
empowered to manage the company, not the stockholders, there are
restrictions on a stockholder's ability to undertake that managerial
power by bringing suit on behalf of the corporation. See Chancery
Court Rule 23.1. Zapata recognizes that even where a derivative suit
is properly commenced, the corporation retains the power to control
the litigation by seeking its dismissal. The mechanisms established
in Zapata are designed to protect against the risk that a meritorious
law suit will be terminated, with the result that the corporation will
be injured, because of the board's self interest. Where the corporation
decides to pursue litigation, those concerns are not present. Moreover,
if a board of directors were to institute meritless litigation because
of the directors' self interest or for other improper motives, the
company's stockholders could seek redress for the alleged waste of
corporate assets. Thus, I find no basis to apply the Zapata standards

to a motion to realign.
The individual defendants also oppose Graphic's motion on the
ground that Lafer-Amster would be unjustly enriched if it were
allowed to seek recovery of damages for claims which arose before
it acquired stock in Graphic. This argument would be more persuasive if the Bluth action had not been pending at the time LaferAmster acquired its stock in Graphic or if Lafer-Amster had acquired

virtually all of Graphic's stock with full knowledge of the alleged
wrongs perpetrated by Graphic's former directors. Cf Bangor Punta
Operations, Inc. v. Bangor and Aroostook R. Co., 417 U. S. 703 (1974).
In this case, however, Lafer-Amster owns a minority interest in
Graphic and acquired its stock long after Bluth filed this claim. Since
Lafer-Amster would be able to share the benefit of any recovery

Bluth might obtain if he were to continue the derivative action, it
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is difficult to see how it would constitute unjust enrichment for LaferAmster to benefit from the same potential corporate recovery where
the only difference is that the corporation would be prosecuting the
daim.
[8-9] Finally, the individual defendants argue that Graphic's
motion is barred by laches. Even assuming laches is an appropriate
consideration on a motion to realign, see Striker v. Chesler, supra, the
individual defendants have suggested no basis on which to invoke
this doctrine. They acknowledge that a party claiming laches must
show an unreasonable delay by the opposing party and a change in
circumstances resulting from such delay which prejudices the party
claiming laches. See Keith v. Adams, Del. Ch., Civil Action No. 7711,
Allen, C. (September 23, 1985). They claim an unreasonable delay
based upon Graphic's failure to file its motion to realign for approximately nine months after the board decided to do so. However,
they do not suggest any prejudicial change in circumstances as a
result of such delay. While a decision on laches generally requires
an evidentiary hearing, such an inquiry does not appear appropriate
in this case, where the individual defendants have articulated no
form of prejudice.
Based upon the foregoing, Graphic's motion to realign and to
file a Third Amended and Supplemental Complaint is granted. IT
IS SO ORDERED.

CEDE & CO. v. TECHNICOLOR, INC.
Nos. 7129 and 8358
Court of Chancery of the State of Delaware, New Castle
January 13, 1987
Plaintiff sought an appraisal of the fair market value of shares
in a cash-out merger. During discovery, plaintiff ascertained additional facts and subsequently alleged fraud and breach of fiduciary
duty. Defendants opposed the latter claims for damages, rescission,
and other equitable relief on the basis of plaintiffs' earlier choice to
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pursue an appraisal. The court of chancery, per Chancellor Allen,
held that suit by a shareholder to rescind a merger is not foreclosed
by an earlier election to pursue an appraisal remedy where, at the
time of electing to pursue the appraisal option, the shareholder neither
knew nor had reason to know of the existence of facts giving rise
to a litigable claim of breach of duty. The court further held that
a shareholder who sought appraisal and subsequently gains knowledge
from which the existence of a litigable claim of breach of duty may
be inferred, is required to choose between an equitable remedy or
an appraisal no later than the time plaintiff announces himself as
ready for trial.

1.

Corporations C---

584

Continuing stockholder status is required to maintain a derivative
action in order to assure an actual, albeit indirect interest in the
claim being litigated and the recovery sought.
2.

Corporations C--

584

Continuing stockholder status is not required to assure an interest
in the potential recovery in a class action suit seeking recission of
a merger or other equitable relief. That interest is conferred precisely
by virtue of plaintiff's status as a former stockholder whose stockinterest has been converted into some other property or claim as a
result of the merger.
3.

Election of Remedies

C-

3(1)

A former shareholder who elects appraisal in ignorance or an
arguable breach of duty by directors and a former shareholder who

accepted the cash consideration offered in a merger and who, thereafter, learns of facts arguably constituting a breach of duty and seeks
recission are, in most material respects, in the same position and
should be treated similarly by the law.
4.

Corporations 0

584

Election of Remedies C

8

Suit by a shareholder to rescind a merger is not foreclosed by
earlier election to pursue an appraisal remedy where at the time of
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electing to pursue the appraisal option the shareholder neither knew

or had reason to know of the existence of facts giving rise to a
litigable claim of breach of duty. DEL. CODE ANN. tit. 8, § 262(h)

(1983).
5.

Election of Remedies 0

5

A shareholder who discovers facts giving rise to a litigable claim
of fraud in a merger is not relieved from the duty to choose whether
to accept the fact of the merger and exercise his statutory right to
a judicial determination of a fair price or whether to attack the
validity of the merger itself and seek to have it set aside or be
awarded other equitable relief.
6.

Corporations

0

584

Proof of value by any techniques or methods generally acceptable

to the financial community should be admissible so that the fair
value of the stock may be ascertained.
7.

Corporations

0

584

An appraisal remedy shall provide the exclusive remedy for
minority shareholders in a cash-out merger whose complaint is, in
essence, that the merger consideration does not represent an entirely
fair price. DEL.CODE ANN. tit. 8, § 253 (1983).
8.

Corporations C
Equity 0

584

21

Where breach of fiduciary duty is alleged and proven, a shareholder has rights in equity distinct from the right to fair value of
the shares at the time of merger.
9.

Corporations C
Equity C-

584

21

A finding of wrong doing is not required to grant relief in an
appraisal proceeding; equitable remedy requires, however, showing
of breach of duty.
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584

38(1), 39(2)

In appraisal case, plaintiff is entitled to "fair value" of shares
at the time of merger plus interest from the date of merger. DEL.
CODE ANN. tit. 8, § 262(h) (1983).
11.

Equity

0-

21, 55

In a claim arising from a breach of fiduciary duty the remedy
is elastic, limited only by the particular facts, broad principles governing equitable remedies, and the imagination of court and counsel.
12.

Equity

<

423

Rescissory damages-a money award designed to be as nearly
as possible the financial equivalent of rescission-are a possible remedy where a substantial delay occurs between a merger and trial.
13.

Corporations

C---

584

Election of Remedies

0-

5

Once a stockholder who has sought appraisal has knowledge
from which the existence of a litigable claim of breach of duty may
be inferred, the law requires him to elect to either seek to pursue
that the merger was invalidated by such breach and to thus show
an entitlement to an equitable remedy or to affirm the merger and,
in a simpler proceeding, seek the legal remedy of appraisal.
14.

Election of Remedies

0

7(2)

A stockholder must elect between an equitable remedy or an
appraisal no later than the time plaintiff announces himself as ready
for trial.
Robert K. Payson, Esquire, and Peter M. Sieglaff, Esquire, of Potter
Anderson & Corroon, Wilmington, Delaware, and Gary J. Greenberg, Esquire, New York, New York for petitioners/plaintiffs.
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R. Franklin Balotti, Esquire, and Gwen E. Pospisil, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for respondent/
defendant Technicolor, Inc., and defendants Morton Kamerman,
Arthur N. Ryan, Fred R. Sullivan, Guy M.Bjorkman, George Lewis,
Richard M. Blanco, and Jonathan T. Ishman.
Steven J. Rothschild, Esquire, Thomas J. Allingham, II, Esquire,
and David J. Margules, Esquire, of Skadden, Arps, Slate, Meagher
& Flom, Wilmington, Delaware, for defendants MacAndrews &
Forbes Group, Inc., Macanfor Corporation, and Ronald 0. Perelman.
ALLEN,

Chancellor

Pending are applications in two related actions growing out of
a January, 1983, cash-out merger by which Technicolor, Inc. became
a wholly-owned subsidiary of MacAndrews & Forbes Group, Incorporated. In both actions, the principal plaintiff is Cinerama, Inc.,
a substantial shareholder of Technicolor prior to the merger. The
earlier filed of the two actions was filed on March 18, 1983 and
seeks an appraisal of the fair value of Cinerama's shareholdings
under Section 262 of our corporation law. The second action was
filed in January, 1986, after substantial discovery had occurred in
the appraisal action. It is asserted by Cinerama that only through
discovery in its appraisal action did it learn facts which disclosed the
existence of the later-asserted claim. That later-fied action alleges
that the Technicolor merger was not authorized by the required
shareholder vote and was the result of fraud and various breaches
of fiduciary duty. It seeks damages, rescission of the merger and
other equitable relief. The sole defendant in the appraisal action is
the surviving company itself. Defendants in the later-filed fraud or
breach of duty action include Technicolor's directors at the time of
the merger, MacAndrews & Forbes, and its chairman, Ronald 0.
Perelman.
Three motions, all raising related, if not identical, issues are
before the court. First, Cinerama has moved to amend the pleadings
in its appraisal action to include new counts asserting fraud and
unfair dealing claims identical to those asserted in its fraud action.
Second, and in the alternative, Cinerama has moved to consolidate
its fraud action and its appraisal action for trial. Lastly, defendants
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in the fraud action have moved to dismiss the fraud action, claiming
that Cinerama, having elected in 1983 to pursue its appraisal rights,
may not now litigate a claim premised upon a breach of fiduciary
duty in the merger.
These interrelated motions raise three important issues. First,
is a shareholder who elects to pursue its appraisal remedy under 8
Del. C. § 262 foreclosed by such election from thereafter bringing an
action to rescind the merger, when at the time of making such
election it did not know and had no reason to know the facts upon
which the right to rescission allegedly rests? For the reasons set forth
below, I hold that in such circumstances a shareholder is not foreclosed by Section 262 or by the case law of this state from filing an
action seeking rescission or other equitable relief.
Second, may a former shareholder simultaneously litigate to
judgment-whether in the same action or in separate actions-a
statutory action for the fair value of his stock and an action for fraud
or breach of fiduciary duty seeking rescission of a merger? The
answer to this question is compelled by the logic of each of the forms
of action involved. One cannot be awarded both the fair value of
his stockholdings at the time of the merger (appraisal relief) and
either be restored to his status as a shareholder (rescissory relief) or
receive the monetary equivalent of such restoration(rescissory damages). Even one who has the option to pursue either remedy must
elect at some point before judgment which relief he prefers.
Thus, the important question is the third one: when must a
shareholder who neither knew or had reason to know of facts constituting a breach of fiduciary duty at the time he chose to exercise
his right to seek an appraisal, elect between that remedy and the
broader, more flexible remedy available to redress a breach of fiduciary duty? No case law from this court or our Supreme Court
that addresses this precise question has been called to my attention.
In fashioning an answer to it, one must be both concerned about
fairness to plaintiffs as well as sensitive to the principles of our law

that promote the efficient administration of remedies. For the reasons
set forth below, consideration of these factors leads me to conclude
that such a plaintiff must exercise this election no later than the time
at which either of the two actions is set for trial.
I.
A brief sketch of the background facts should suffice to place
these legal issues in their context.
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On October 29, 1982, pursuant to board authority purportedly
unanimously conferred that day, Technicolor entered into a merger
agreement and a stock option agreement with MacAndrews & Forbes
and its Macanfor subsidiary. The merger agreement provided that
Macanfor would make a $23 cash offer for any or all of Technicolor's
stock to be followed by a cash merger at the same price, if the tender
offer was successful. The prospect for success of the tender offer was
enhanced by the stock option agreement also entered that day. That
agreement granted MacAndrews & Forbes an option to purchase
844,000 shares of Technicolor common stock (18.5% of the issued
and outstanding shares) at $23 per share. Also on the same day
MacAndrews contracted to buy 11.5% of Technicolor stock for 523
per share from two of Technicolor directors, Messrs. Kamerman and
Bjorkman.
A tender offer was commenced on November 4, 1982 and
together with previous open market purchases, and purchase of the
Kamerman and Bjorkman shares ultimately resulted in MacAndrews
control of approximately 82% of Technicolor's stock. Acquisition of
this large position in Technicolor did not, however, itself place
MacAndrews & Forbes in a position to complete its planned takeover.
At the time of the Macanfor tender offer, Technicolor's charter
contained a provision requiring an affirmative vote of 95 % of the
Company's outstanding stock in order to authorize certain business
combinations (such as the proposed merger). Moreover, the Company's certificate of incorporation provided that the supermajority
vote provision could itself be amended only by a similar 95% affirmative vote of shareholders. If, however, such an amendment was
recommended by unanimous action of the Technicolor board, then
only a 66% vote was required for its effectuation. Thus, in acquiring
control of 82% of Technicolor's stock, MacAndrews had not yet
been placed in a position to itself authorize the merger or amend
Technicolor's certificate of incorporation to reduce the 95% vote
requirement. To so amend the certificate by use of its stockholder
voting power alone, MacAndrews & Forbes needed the concurrence
of a unanimous Technicolor board. Such unanimous board action
had, however, purportedly been taken at the October 29, 1982 board
meeting when the Technicolor board had approved the proposed
merger.
On January 24, 1983 a special meeting was held at which
Technicolor's shareholders (1) approved-by less than a 95% affirmative vote-a proposed charter amendment reducing the super-
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majority vote provision and (2) approved the merger pursuant to
the new charter provisions. The merger was accomplished that same
day.
Cinerama, a substantial shareholder, thought the price paid in
the merger was inadequate and elected to pursue its appraisal remedy.
It is contended by Cinerama that in making this election it relied
upon the veracity and completeness of the disclosures made by
MacAndrews and by Technicolor, but that in the extensive discovery
that ensued in its appraisal actions evidence of facts came to light
that suggested grounds for a claim of breach of fiduciary duty. For
example, it is asserted that in depositions taken in December, 1985
it was discovered for the first time that Charles S. Simone, a director
of Technicolor during the relevant period, had (assertedly) not voted
with the other directors to waive the 95% supermajority vote requirement for the proposed MacAndrews merger as had been stated.
Thus, it is argued, the merger was never properly authorized. Other
discovery assertedly uncovered facts suggesting allegedly inappropriate payments between MacAndrews' controlling shareholder, defendant Perelman, and certain directors of Technicolor. These facts
and others led Cinerama to the January, 1986 filing of the fraud
action which asserts numerous alleged breaches of fiduciary duties
by Technicolor's board-including breaches of the duty of candor,
the duty of loyalty and the duty of care. Perelman and MacAndrews
are named as defendants as well and are charged with conspiracy
and aiding and abetting the directors' breaches of duty and charged
directly with common law fraud.
Plaintiff has now moved to amend its appraisal action to include
the matters asserted in the fraud action or, in the alternative, to
consolidate those cases for trial. Defendants in the fraud action have
moved to dismiss that action.
II.
I turn first to the argument that Cinerama has, in electing to
pursue its appraisal remedy, foreclosed itself from attacking the
validity of the merger and thus its fraud action ought to be dismissed.
Technicolor and the individual defendants rely principally upon certain aspects of this court's holding in Braasch v. Goldschmidt, Del.Ch.,
199 A.2d 760, 766 (1964) and the district court's holding in Dofflemyer
v. W.F. Hall Printing Co., 558 F.Supp. 372, 381 (D. Del. 1983).
These cases are said to stand for the proposition that once a shareholder elects to pursue an appraisal action he becomes a quasi-
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creditor and loses standing to assert rights as a shareholder; and
that suit seeking rescission is the assertion of a shareholder's right
and is thus foreclosed to one who has sought appraisal. This result
is said to flow from the statement of the Supreme Court in Southern
Production Co. v. Sabath, Del.Supr., 87 A.2d 128 (1952), that the
status of an appraisal petitioner "is primarily that of a monetary
claimant against the consolidated or surviving corporation, and is
more nearly analogous to that of a creditor than to that of a shareholder." Id. at 134.
Braasch does hold that one who elects an appraisal may not
thereafter sue seeking rescission, 199 A.2d at 766-67, but that conclusion is not required by Sabath, nor does its supporting reasoning
withstand close scrutiny. Braasch involved an attack upon a two-step
transaction (tender offer/follow-up cash-out merger) which eliminated
public shareholders. Suit was brought by several such shareholders
(1) individually, (2) on behalf of all similarly situated shareholders
(including those who tendered and those who exercised appraisal
rights) and (3) derivatively on behalf of the former corporation. The
wrongs purportedly alleged (mismanagement, and seizure of corporate opportunities) were derivative in nature as well as personal
(the tender offer was allegedly deceptive and the merger was the
result of a conspiracy among defendants, including directors, to
exclude other shareholders from the corporate enterprise). The relief
sought included rescission of the merger, an accounting with respect
to the transactions allegedly constituting mismanagement of the old
company and the appointment of a receiver for the old company.
On defendant's motion to dismiss, the court held, as to the
derivative claims of mismanagement, that plaintiff had no standing
to assert such claims since those claims were, by reason of the merger,
the property of the surviving corporation of which plaintiff was not
a stockholder. See Braasch v. Goldschmidl, 199 A.2d at 767. See also,
Bokat v. Getty Oil Co., Del.Supr., 262 A.2d 246 (1970); Hdi v. Tennaco,
Inc., 319 F.Supp. 884 (D.Del. 1970); Merritt v. Colonial Foods, Inc.,
Del.Ch., 505 A.2d 757 (1986). As to the individual and class claims
of breach of duty arising from the merger, the court denied the
motion to dismiss with respect to shareholders who had not sought
appraisal, but granted the motion with respect to those shareholders
who had done so. It is this aspect of the Braasch holding upon which
defendant here relies.
In reaching that result, the court reasoned that once a shareholder elects to seek appraisal, that shareholder has a relationship
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with the corporation that is analogous to a creditor, citing Southern
Production Co., Inc. v. Sabath, supra. The court went on to hold:
The effect of the appraisal action was to convert the status
of the plaintiff therein from that of stockholder of the corporation to that of creditor. . . .Since those plaintiffs were
not stockholders at the time of the institution of the present
action they may not maintain this representative action.
Taormina v. Taormina Corp., 32 Del.Ch., 18, 78 A.2d 473.
Here again, the cited case held that plaintiffs in a derivative
suit must be stockholders of the corporation. The same
principle seems logically applicable to a representative
[stockholders' class] action.
I am therefore of the opinion that the only class of stockholders on whose behalf plaintiffs may maintain a representative action are those who. . .did not join in the appraisal
action.
Braasch v. Goldschmidt, 199 A.2d at 766-67.
[1-2] The only authority the court cites at the critical stage of
its analysis is a derivative case (Taormina) which in a significant
respect is governed by principles not applicable to a class action.
That is, continuing stockholder status is required to maintain a
derivative action in order to assure an actual, albeit indirect, interest
in the claim being litigated and the recovery sought. This interest
confers standing on the plaintiff. However, continuing stockholder
status is surely not required to assure such an interest in the potential
recovery in a class action suit seeking rescission of a merger or other
equitable relief. In such a class action that interest is conferred
precisely by virtue of plaintiff's status as a former stockholder whose
stock interest has been converted into some other property or claim
as a result of the merger. Such a person-whether he received cash
in the merger, stock in a surviving corporation or other property or
simply holds a claim as a "quasi-creditor" under Section 262-has
an economic interest in a rescission remedy despite his lack of status
as a present stockholder. This is made clear, I would think, by the
fact that cashed-out shareholders who do not seek appraisal are, after
the effectuation of the merger, certainly not stockholders, yet clearly
such persons have standing to litigate claims of breach of duty arising
from the merger. See e.g., Rabkin v. Philip A. Hunt Chemical Co.,
Del.Supr., 498 A.2d 1099 (1985); Weinberger v. UOP, Del.Supr., 457
A.2d 701 (1983); Lynch v. Vickers, Del.Supr., 429 A.2d 497 (1981);
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Rosenblatt v. Getty Oil Co., Del.Supr., 493 A.2d 929 (1985). Their
interest is that of former stockholders.
[3] In what material respect is a former shareholder who elects
appraisal in ignorance of an arguable breach of duty by directors
different from a former shareholder who accepted the cash consideration offered- in the merger and who thereafter, learning of facts
arguably constituting a breach of duty, seeks rescission? In most
material respects such former shareholders are in the same position
and thus, to that extent, should be treated similarly by the law.'
Accordingly, I am constrained to conclude that the reasoning
leading to this court's conclusion in Braasch that joining in an appraisal
action necessarily forecloses a former shareholder from maintaining
a class suit for rescission does not withstand scrutiny.
[4] I concur in the view expressed by Judge Stapleton that a
shareholder who elects to pursue an appraisal remedy is not thereby
foreclosed from bringing a later suit seeking to rescind a merger
when at the time of electing to pursue the appraisal option he neither
knew or had reason to know of the existence of facts giving rise to
a litigable claim of breach of duty. See Dofflemyer v. W.F. Hall Printing
Co., 558 F.Supp. 372, 381 (D.Del. 1983). See also Voege v. American
Sumatra Tobacco Corp., 241 F.Supp. 369, 375 (D.Del. 1965). This

principle appears to apply to the facts as they now appear, and I
therefore conclude that Cinerama is not precluded from bringing an
action to set aside the merger by reason of its earlier election to
dissent and seek a judicial determination of the fair value of its
shares.
1. It is true that a shareholder who elects appraisal does, with the passage

of time (specifically with the passage of sixty days from the merger) lose the legal

right to unilaterally withdraw a demand for appraisal, 8 Del.C. 262(k), and thus
loses the legal right to be paid the merger consideration. Dofflrm)ytr v. W.F. Hall

Printing Co., Del.Supr., 432 A.2d 1198 (1981). In Dofflmn)yer this fact was held
sufficient to affirm an order of this court denying a motion under Rule 41 to

voluntarily dismiss a petition seeking appraisal. I do not read D0.fflmje as standing
for the proposition that corporate fiduciaries may avoid answering charges of breach
of duty arising from a merger where a complaining shareholder has earlier elected
to demand appraisal and sixty days have elapsed since the merger. Rather, I
interpret that case as approving, in the particular circumstances there presented,
the trial court's exercise of discretion under Rule 41 to deny an application for a
voluntary dismissal made on the eve of trial. Any broader interpretation of Dofflemyer
risks offense to a bedrock proposition of our corporation law: that a corporate
fiduciary will be held to answer for wrongs to his corporation or its shareholders
that flow from his acts despite the fact that he had a legal right to so act. lVdinberger
v. UOP, Del.Supr., 457 A.2d 701 (1983); Singer v. Mfagnarox Co., Del.Supr., 380
A.2d 969 (1977).
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III.
[5] It does not follow from that conclusion, however, that a
shareholder once he or she discovers facts giving rise to a litigable
claim of fraud in the merger, is relieved from the duty to choose
whether to accept the fact of the merger and exercise his statutory
right to a judicial determination of a fair price or whether to attack
the validity of the merger itself and seek to have it set aside or be
awarded other equitable relief. Obviously these forms of relief are
inconsistent and at some point one must choose between them.
Plaintiff relies upon certain language in the important case of
Weinberger v. UOP, Del.Supr., 457 A.2d 701 (1983) to argue that
litigation in the same case of an appraisal claim and a claim for
rescission has been expressly approved by our Supreme Court. I do
not understand the Supreme Court to have intended the expansive
reading of its words that plaintiff suggests; such a reading would
destroy the distinctive nature of an appraisal action and would, I
believe, result in an unwieldly form of action.
[6-7] As I understand the thrust of the Weinberger holding, as it
relates to determination of the pending motion, it accomplished two
important modifications in the law. First it liberalized the approach
this court is to take in determining value of stock in an appraisal
action. No longer would any procrustean formulation be the sole
means for determining the value of stock; rather "proof of value by
any techniques or methods which are generally considered acceptable
in the financial community and otherwise admissible in court," 457
A.2d at 713, should be admissible so that the "fair value" of the
stock may be ascertained. Second, in the light of the improved
praisal action Weinberger contemplated, the court in that case reaffirmed the traditional Delaware law, applied in such cases as Stauffer
v. Standard Brands, Inc., Del.Supr., 187 A.2d 78 (1962), that the
appraisal remedy shall provide the exclusive remedy for minority
shareholders in a cash-out merger whose complaint, no matter how
cast or adorned, is, in essence, that the merger consideration does
not represent an entirely fair price. 457 A.2d at 715.
[8] It has, of course, always been an important part of that
traditional law that where a breach of fiduciary duty is alleged and
proven, a shareholder has a right of redress, in equity, distinct from
the right to the fair value of his shares at the time of the mergerthe core right protected by Section 262. Weinberger was careful to
acknowledge the continuing validity of this bright thread in the cloth
of our corporate law. See 457 A.2d at 714. Indeed, in Rabkin v.
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Philip A. Hunt Chemical Co., Del.Supr., 498 A.2d 1099 (1985) the
court made explicit in its holding what was stated in dicta in Weinberger: where a breach of fiduciary duty is involved, the legal remedy
of appraisal may not afford a complete remedy and thus an equitable
claim should be entertained. The Supreme Court has not yet had
an occasion to focus upon the continuing distinctions between a postWeinberger appraisal action and an action predicated upon a breach
2
of fiduciary duty.
[9] A light, dim perhaps but still of some help, may be cast
upon the question of the relationship between these two forms of
remedy by focusing upon some essential differences between them.
The first and most significant difference is that in an appraisal
proceeding the court need not find any wrongdoing to afford the
remedy. There is no substantial liability question aside from the
comparatively minor aspect of plaintiff showing he or she was a
shareholder and has complied with the steps necessary to perfect his
or her claim for an appraisal. The equitable remedy, however, is
only available when the court has determined that a breach of duty
has occurred. Thus, the issues for judicial determination at trial of
the two forms of action can ordinarily be expected to be very different.
[10] A second major difference is the remedy itself. In an
appraisal case a plaintiff is entitled to "the fair value" of his shares
at the time of the merger plus interest from the date of the merger.
While admissible evidence concerning "future prospects of the merged
corporation are not only pertinent.. .but must be considered," TriContinental Corp. v. Battye, Del.Ch., 66 A.2d 910, 917-18 (1949),
quoted in Weinberger, 457 A.2d at 701, 713, it is evidence of prospects
which were known or could have been ascertained at the time of
the merger that is relevant. Tri-Continental Corp., 74 A.2d at 917.
Thus, the time frame of the central judicial inquiry concerning fair
value is fixed as the date of the merger.
[11-12] In contrast, in a claim arising from a breach of fiduciary
duty the remedy is plastic, limited only by the particular facts, broad
principles governing equitable remedies and the imagination of court
and counsel. Surely rescission is a possibility, as is constructive trust
or injunction. Rescissory damages-a money award designed to be
as nearly as possible the financial equivalent of rescission, is another
2. Rosenblatt v. Getty Oil Co., Del.Supr., 493 A.2d 929 (1985), an important

post-Weinbergeropinion, did not present the court with an opportunity to focus upon
this question. See 493 A.2d at 931.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 13

possibility where a substantial delay occurs between the merger and
trial. As it would be a judgment in dollars, it is most akin to judgment
resulting from an appraisal action, but it is a very different remedy.
Most fundamentally, it would not typically be a measure of the value
of plaintiffs' stock at the time of the merger (unless that were the
highest intermediate value) but would probably be a measure of the
value of stock at the time of judgment (or perhaps some intermediate
time if that trust law measure of damages were to be applied).
Given the inevitable delay between a merger and trial of an
entire fairness claim (minimally a couple of years) and given the
inevitably changing mix of fluctuating factors that affect the value
of any ongoing business enterprise over time, it is clear that even
as to the "damages" element, the focus of an "entire fairness"
litigation can typically be expected to be entirely different from that
of an appraisal case.
There are other material differences in the litigation of these
claims-who is liable to pay any judgment, for example, and who
has what burden-but the two crucial differences noted above are

sufficient, I would think, to demonstrate the mutual inconsistency
of the two forms of action. Clearly a plaintiff may not-even if it
could prove entitlement to a judgment in either action-be awarded
a judgment in both. Equally clearly, such a plaintiff must at some
point choose which remedy he seeks. If litigation of the two matters
could easily and efficiently be done in a single action, there would
be a strong argument to permit this election after judgment-so that
it could be made on the fullest information. However, where discovery
and trial would have such a different focus under each theory, the
inefficiency and (public) expense involved in such an approach does
not seem justifiable.
I do not read the Supreme Court's opinion in Weinberger as
mandating that trial of appraisal actions be expanded to include, in
effect, two trials in one: trial of the appraisal question of fair value
at the time of the merger and trial of an entire fairness claim with
its different time frame (as to remedy) and different substantive issues
(as to liability). The Court in Weinberger did note that in that case
the plaintiff would be permitted to test the fairness of the price paid
against the flexible standard announced in that case as applicable to
appraisal actions and noted that, in that case, a financial remedy
might include "the elements of rescissory damages if the Chancellor
considers them susceptible of proof and a remedy appropriate to all
the issues of fairness before him." 457 A.2d at 714, But Weinberger
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was an entire fairness case, not an appraisal action. Thus, the holding
that rescissory damages might be proven and awarded in that case
was entirely consistent with traditional Delaware law and does not
require that the simpler statutory action be expanded in the way
that plaintiff seeks to do in its motion to amend it appraisal action.
In shaping the limited, statutory right to appraisal of shares,
the legislature has narrowed the issues involved in order to provide
a fair and economical remedy for a specific problem. There is utility
in that limited, special form of action and in maintaining its distinctive
features. That the Supreme Court has made the appraisal remedy
a more flexible and fairer remedy only heightens that utility.
[13] In my opinion, once a stockholder who has sought appraisal
has knowledge from which the existence of a litigable claim of breach
of duty may be inferred, the law requires him to elect to either seek
to prove that the merger was invalidated by such breach and to thus
show an entitlement to an equitable remedy or to affirm the merger
pnd, in a simpler proceeding, seek the legal remedy of appraisal.
[14] Precisely when (in a case where plaintiff sought appraisal
without knowledge of facts creating a litigable issue as to a breach
of fiduciary duty) such a shareholder must exercise this election is
a matter calling for a balancing. The interests of a shareholder as
well as those of the defendants, are most pertinent, but an independent public interest in efficient operation of the courts must also
be considered. Attempting to balance those interests in an appropriate
way I conclude that such election must be made no later than the
time plaintiff announces himself as ready for trial. This will permit
plaintiff the fullest opportunity to discover facts relating to his election;
discovery before any election will enable the development of a record
on all potential issues; and defendants may, at a pre-trial conference,
be permitted such additional time to prepare for trial as fairness in
the circumstances requires.
I recognize that the view I take of this matter may differ from
that which some of my colleagues may take judging solely from
language in some unreported opinions of this court. See, e.g., Stepak
v. Scharffenberger, Del.Ch., C.A. 6530 Walsh, V.C. (August 9, 1985)
("In Weinberger...the Court ruled that both aspects of fairness, i.e
fair price and fair dealing, would be considered as part of the appraisal
proceeding."); Shapiro v. Pabst Brewing Co., De.Ch., No. 7339, Berger, V.C. (July 30, 1985). Those earlier cases, however, were decided
without the guidance supplied by the more recent Supreme Court
pronouncement in Rabkin v. Hunt Chemical Co., supra. While I regard
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that case as dealing with a somewhat different issue than is presented
in this instance 3 nevertheless the language of Rabkin, with its rec-

ognition of the special, limited function of an appraisal action ( see,
e.g., 498 A.2d at 1105, 1107) seems more consistent with the result

here reached than with the opposite result. In light of that fact, I
have accorded those earlier decisions less weight than would ordinarily
be the case.
Because in these circumstances the efficient administration of
our corporation law, as well as these cases, would be aided by a

dispositive resolution of the questions here presented, I will certify
this matter to the Supreme Court for interlocutory review upon the
application of either party.
All pending motions will be denied. IT IS SO ORDERED.

3. Broadly stated, the issue treated in Rabkin was whether the appraisal
remedy was the sole judicial remedy available to a cashed-out shareholder in the
factual circumstances there present. This court held it was, reasoning (1) that the
claim that the merger attacked was delayed merely to avoid a contractual commitment
to pay $25 per share did not state a breach of fiduciary duty (480 A.2d at 661)
and (2) that, as to claims relating to price, timing and negotiation of the merger,
absent a claim of inadequate disclosure Weinberger mandated that such claims be
litigated in the context of an appraisal proceeding (480 A.2d 660). The Supreme
Court disagreed on both points. First, it held that a claim of breach of fiduciary
duty had been stated (498 A.2d 1107) and that such a claim as the one stated,
since it did not relate to the "fair value" of the company's shares, was not a claim
that was required to be litigated in an appraisal setting. (498 A.2d 1105). Second,
it rejected the notion that if adequate disclosure is made, issues of fair dealing
relating to the timing and negotiation of the merger must be litigated in an appraisal
proceeding. However, as I read it, the Rabkin opinion did not go so far as to
address the question now presented: whether a claim of procedural unfairness, which
if well-founded would give rise to an equitable right of rescission or rescissionary

damages, may be litigated within the contours of an appraisal action. It is that
question to which plaintiff claims Weinberger speaks and which is presented in this
case.
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CITRON v. E.I. DuPONT De NEMOURS & CO.
No. 6219
Court of Chancery of the State of Delaware, New Castle

May 15, 1987
Plaintiff, in a class action on behalf of minority common stockholders moved to strike defendants' Answers to an Amended Complaint or to preclude defendants from asserting facts and/or defenses
contained in their Answers, and also moved for sanctions following
substantial discovery. The plaintiff contends that in answering the
Amended Complaint, defendants violated Chancery Court Rules 8
and 11 in that, among other things, (i) they denied allegations of
fact proved by their own documents, (ii) they denied having information sufficient to form a belief as to allegations that their codefendants had admitted, (iii) they wholesale denied entire paragraphs
without identifying which specific facts alleged therein were being
denied, and (iv) they denied entire allegations but then went on to
restate those same allegations in their own words. The court of
chancery, per Vice-Chancellor Jacobs, denied plaintiff's motion to
strike or to impose sanctions because neither defendants' Answers
as a whole evidenced a lack of good faith as required under Rule
11. The court further held that portions of the Answers violated
Rule 8 and directed the defendants to file amended Answers that
conform in all respects to Rule 8.

1. Equity

0-

262, 263

Pleading C

288

On a motion to strike a pleading under Rule 11, the question
becomes the good faith of the attorney in signing the pleading. Del.
Ch. Ct. R. 11.
2.

Pleading

: 120(1), 123

Equity C=p 186
Although Rule 8(b) does not mandate a fixed format for denials,
it does state that "[d]enials shall fairly meet the substance of the
averments denied" and that "when a pleader intends in good faith
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to deny only a part or a qualification of an averment, he shall specify
so much of it as is true and material and shall deny any of the
remainder." DEL. CH. CT. R. 8(b).
3.

Pleading

C---

120(1), 123

Rule 8(b) is intended to apprise the court and the pleaders
opponent of those facts that are truly disputed and those which are
not. DEL. CH. CT. R. 8(b).
4.

Pleading

0-

120(1), 123

Rule 8(b) does not require a defendant to admit wholesale his
opponent's version of the facts. But it does require the defendant
to admit those discrete, identifiable pleaded facts that are not in
dispute and does not permit their undisputed character to be obscurcd
by a wholesale denial of the entire paragraph in which the undisputed
factual allegations fall. DEL. CH. CT. R. 8(b).
5.

Equity
Pleading

Cc0-

186
346

Denials that are not the product of bad faith do not violate

Rule 11. DEL. CH. CT. R. 11.
Victor F. Battaglia, Esquire, of Biggs and Battaglia, Wilmington,
Delaware, for plaintiff.
Charles F. Richards, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendant Remington Arms Company
(Directors).
John F. Schmutz, Esquire, of E.I. duPont de Nemours & Co.,
Wilmington, Delaware, for defendant E.I. duPont de Nemours &
Co.
JACOBS,

Vice-Chancellor

Plaintiff Edith Citron has moved to strike the defendants' Answers to her Amended Complaint or to preclude the defendants from
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asserting facts and/or defenses contained in their Answers, and has
also moved for sanctions. Plaintiff's motion arises after the conclusion
of substantial discovery in this class action on behalf of the minority
common stockholders of Remington Arms Company ("Remington")
challenging the 1980 merger of Remington into a wholly-owned
subsidiary of E. I. duPont de Nemours and Company ("DuPont").
Following discovery, the plaintiff filed an Amended Complaint dated
March 21, 1986. The Amended Complaint charges the directors of
Remington with having breached their fiduciary and other common
law duties to the Remington stockholder class, on the grounds that
the merger consideration was unfair and the proxy statement disseminated in connection with the merger was materially false and
misleading. This is the decision of the Court on the plaintiff's motion
to strike.
I.

The plaintiff contends that in answering her Amended Complaint, both the DuPont and Remington defendants violated Chancery Court Rules 8 and 11 in that, among other things, (i) they
denied allegations of fact proved by their own documents, (ii) they
denied having information sufficient to form a belief as to allegations
that their co-defendants had admitted, (iii) they wholesale denied
entire paragraphs without identifying which specific facts alleged
therein were being denied, and (iv) they denied entire allegations
but then went on to restate those same allegations in their own
words. The plaintiff seeks to have stricken the Answers of both
groups of defendants, or alternatively, to preclude the defendants
from offering evidence in opposition to, or from otherwise controverting, those allegations of the Amended Complaint that the Court
finds were not properly answered.'
In response, the DuPont and the Remington defendants maintain
that the cause of the problem is the Amended Complaint itself, not
their Answers. The defendants argue that the allegations that were

1. The plaintiff also urges the Court to strike the Remington defendants'
Fifth Affirmative Defense ( i.e., that the acts complained of are protected by the
business judgment rule) and to preclude the defendants from claiming that the value
of the DuPont stock received by the Remington common shareholders was other
than its market value, The plaintiff also seeks attorneys' fees for time spent in
connection with the discovery and the time required to develop and present the
instant motion.
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denied fall into one or more categories for which, they contend, no
admissions were required. Specifically, all defendants assert that many
of the allegations were denied because they were incorrect, incomplete, vague, ambiguous, subjective, argumentative or pejorative.
The Remington defendants further contend that they properly denied
certain other allegations that described acts in which the Remington
directors were not involved. The DuPont defendants similarly assert
that they properly denied allegations that were based on the testimony
of others. The defendants also request attorneys' fees and costs for
being required to respond to the plaintiffs motion.
II.
[1] On a motion to strike a pleading under Rule 11, the question
becomes the good faith of the attorney insigning the pleading. Singer
v. Creole Petroleum Corp., Del. Supr., 311 A.2d 859, 863 (1973). Having
individually considered each of the challenged denials set forth in
the Answers, I cannot conclude that either the Remington or the
DuPont defendants' Answers, as a whole, evidence a lack of good
faith. However, several portions of the DuPont and Remington
defendants' Answers are troublesome, and suggest that in certain
respects those Answers were less than candid. Two examples will
suffice to illustrate the point.
Paragraph 5 of the plaintiffs Amended Complaint reads as
follows:
5. The individual defendants were the directors of
Remington and constituted its Board of Directors. Defendants Dallas, Heckert and Robinson were also members of
the DuPont Board of Directors.
The DuPont defendants answered:
These defendants deny the allegations of this paragraph
as alleged, but for further answer state that the individuals
named as defendants in this action constituted the board
of directors of Old Remington at the time of its merger
with NewRemCo.
When asked by way of interrogatory for the factual basis for
their denying the second sentence of paragraph 5, the DuPont defendants responded:
The allegations of the last sentence were denied because it
was believed, after reasonable inquiry, that the allegations
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were incorrect, in that Mr. Robinson was not a director
of DuPont.
The Remington defendants' response to paragraph 5, and their
response to the interrogatory noted above, was substantially identical.
[2] As I understand Rule 8(b), the proper method for answering
paragraph 5 would have been for the defendants to admit that Messrs.
Dallas and Heckert were members of DuPont's Board and to deny
that Mr. Robinson was a Board member. Although Rule 8(b) does
not mandate a fixed format for denials, it does state that "[d]enials
shall fairly meet the substance of the averments denied" and that
"when a pleader intends in good faith to deny only a part or a
qualification of an averment, he shall specify so much of it as is
true and material and shall deny any of the remainder." Chancery
Court Rule 8(b). In my view, those requirements were not met in
this instance.
Another example is the answer to paragraph 13 of the Amended
Complaint, which alleges:
13. In and prior to the summer of 1979, DuPont personnel
performed a variety of internal analyses, initiated by the
DuPont Executive Committee or the head of its Finance
Department and described in part more fully below, concerning its ownership of Remington and the value of the
Remington shares. In June, 1979 DuPont hired Morgan
Stanley & Co. to recommend to it an exchange ratio to
offer for the shares of Remington which it did not own.
After working closely with DuPont personnel over a period
of several weeks, Morgan Stanley recommended that DuPont
offer an exchange ratio of .52 DuPont shares for each share
of Remington which Dupont did not own.
The DuPont defendants denied outright all allegations contained in
this paragraph. In response to the plaintiff's interrogatory asking
why they denied those allegations, the DuPont defendants responded:
These allegations were denied because it was believed,
after reasonable inquiry, that they were incorrect, including
in that (1) at least some of the documents to which plaintiff
apparently refers in the first sentence were not initiated by
the Du Pont Executive Committee or the head of its Finance
Department and did not have to do with the value of
Remington Shares in the abstract; (2) the description of
Morgan Stanley's assignment is incomplete; (3) Morgan
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Stanley did not work "closely" with Du Pont personnel;
and (4) Morgan Stanley's advice was not limited to the .52
exchange ratio but also included advice as to a sum which
Du Pont should offer to pay for Remington preferred stock.
The underlying basis for the second sentence of paragraph 13
of the Complaint is an engagement letter dated June 6, 1979 from
DuPont to Morgan Stanley & Co. which states: "We request that
you recommend an exchange ratio for the common stock of the
respective companies. .. ." DuPont's stated reason for denying the
second sentence of paragraph 13 relating to Morgan Stanley's assignment is that it is incomplete. This is presumably because that
sentence did not further indicate (as the June 6 letter stated) that
Morgan Stanley was also asked to render an opinion as to Remington's preferred stock. However, the consideration received for
Remington's preferred stock is not the subject of any claim being
advanced in this lawsuit. Therefore, the DuPont defendants, in my
opinion, improperly denied the second sentence of paragraph 13.
The foregoing examples are only illustrative, but not exhaustive,
of several instances where the defendants, in their Answers, interposed
wholesale denials of entire complaint paragraphs that contained discrete (and undisputed) allegations of fact that should have been (but
were not) admitted. 2 A discussion of other examples would only be
repetitive.
[3-4] Rule 8(b) is intended to apprise the Court and the pleader's
opponent of those facts that are truly disputed and those which are
not. See 5 Wright & Miller, Federal Practice & Procedure 1261, at 264
(1969). Rule 8(b) does not require a defendant to admit wholesale
his opponent's version of the facts. But it does require the defendant
to admit those discrete, identifiable pleaded facts that are not in
dispute, and does not permit their undisputed character to be obscured by a wholesale denial of the entire paragraph in which the
undisputed factual allegations fall. In many instances, that is what
was done here.
[5] Although portions of the Answers have been found to violate
Rule 8, I do not find that those denials were the product of bad

2. Plaintiffs' opening brief in support of her motion (over 90 pages in length

and exclusive of an extensive appendix) details several examples within that category.
See, e.g., defendants answers to Amended Complaint
14,
16, first sentence
(DuPont's answer only), 25, first and second sentence, 33, first sentence.
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faith and, thus, a violation of Rule 11. Other categories of allegations
are set forth in the Complaint (e.g., argumentative, pejorative, and
legally conclusory allegations), denial of which was fully justified.
Moreover, the allegations that were improperly denied do not evidence a pattern of conduct so pervasive or flagrant as to justify an
inference of a capricious intent on the drafters' part in responding
as they did to those allegations.
Since Rule 11 has not been violated, I decline to impose the
sanctions requested by the plaintiffs which would flow from an adjudicated violation of that Rule. I will, however, direct the defendants
to file amended Answers that conform in all respects to Rule 8.
Such answers will judicially establish what alleged facts will (and will
not) be disputed at the trial that is now scheduled to begin in October
of this year.

COIT v. AMERICAN CENTURY CORP.
No. 8740
Court of Chancery of the State of Delaware, New Castle
March 20, 1987
Plaintiff, a shareholder in defendant corporation, brought action
to enforce a demand to inspect corporate books and records pursuant
to Del. Code Ann. tit. 8, § 220 (1953). Defendant's answer raised
various defenses and asserted a counterclaim for damages. Plaintiff
moved to strike at which time defendant voluntarily dismissed its
counterclaim. The court of chancery, per Vice-Chancellor Jacobs,
denied plaintiff's motion to strike because all of the challenged defenses could be construed in a manner that would render them legally
sufficient.
1. Pleading 0

365.3

Proceedings under section 220 are summary in nature, involving
expedited discovery and hearing. DEL. CODE ANN. tit. 8, § 220
(1983).

DELAWARE JOURNAL OF CORPORATE LAW

2.

Pleading 0

[Vol. 13

365.3

Motions to strike are not favored because of their inherently
dilatory nature.
3.

Pleading 0-

365.2

Section 220 proceedings are narrow in both scope and purpose.
4.

Pleading 0

341

To permit a party unduly or improperly to expand a section
220 proceeding beyond its intended scope, either by pleading legally
insufficient defenses or by other means, would undercut and possibly
defeat the statutory purpose and thus, militates in favor of allowing
a pre-trial motion practice, at least in some limited form. DEL. CODE
ANN. tit. 8, § 220 (1983).
5.

Pleading 0

36

A proper balance of competing values requires that motions to
strike ought not to be presented for decision in advance of the final
hearing on the merits except where necessary to avoid substantial
prejudice.
6.

Pleading <'

354.11

The test on a motion to strike is whether, assuming the truth
of the facts alleged in the answer, the challenged defenses are legally
sufficient.
7.

Pleading 0-

354.11

For a motion to strike to succeed, the legal insufficiency of the
defenses must be clearly apparent. If it is not, or if the motion raises
factual issues that should be determined at a hearing on the merits,
the motion will be denied.
8.

Corporations

C

818(1)

In an action to enforce a demand to inspect corporate books
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and records, if the defendant should succeed in proving that plaintiff's
purpose is one of harassment, the court would surely be empowered
to deny the relief requested. DEL. CODE ANN. tit. 8, § 220 (1983).
9.

Corporations C---

818(1)

If defendant establishes factually that plaintiff's demand is made
for purposes adverse to the corporation's best interests, that defense
would constitute a legally valid basis for denying relief. DEL. CODE
ANN. tit. 8, § 220 (1983).
10.

Pre-Trial Procedure C=- 15

If the plaintiff
the "harassment"
evidence defendant
the proper route is
11.

needs to know the underlying factual basis for
and "leverage" allegations, or to learn what
will adduce to support those allegations at trial,
through discovery, not a motion to strike.

Corporations 0

181(1)

Once it is established that plaintiff is a stockholder, his motivations for becoming a stockholder become irrelevant in enforcing
a demand to inspect corporate books and records pursuant to DEL.
CODE ANN. tit. 8, § 220 (1983).
12.

Corporations C

181(1)

Defenses of unclean hands and estoppel are usually insufficient
if predicated upon plaintiff's alleged improper motive in becoming
a stockholder.
13.

Corporations

181(1)

If the challenged defenses can be construed in a manner that
would render them legally sufficient, the motion to strike must be
denied. DEL. CODE ANN. tit. 8, § 220 (1983).
Allen M. Terrell, Jr., Esquire, and Nathan B. Ploener, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for plaintiff.
Donald J. Wolfe, Jr., Esquire, and W. Harding Drane, Jr., Esquire,
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of Potter, Anderson & Corroon, Wilmington, Delaware, for defendant.
JACOBS,

Vice-Chancellor

This action to enforce a demand to inspect corporate books and
records pursuant to 8 Del. C. § 220 was filed on November 26, 1986.
The defendant, American Century Corporation ("ACC"), filed its
answer on December 9, 1986, raising various defenses and asserting
a counterclaim for damages. On December 17, 1986, the plaintiff,
an ACC shareholder, moved to strike the counterclaim and certain
defenses raised in the answer. Thereafter, ACC voluntarily dismissed
its counterclaim, leaving in issue only those defenses that the plaintiff,
by his motion, seeks to have stricken. This is the Opinion of the
Court, following briefing and oral argument, on plaintiff's motion
to strike.
I.
[1-2] Before addressing the motion on its merits, a preliminary
observation about the desirability of such motions in § 220 cases is
appropriate. A proceeding under § 220 has two unique features which
express underlying legislative policies that, on occasion, may collide.
The first feature is that the proceeding is summary in nature, involving expedited discovery and hearing. 8 Del. C. § 220; Goldman,
Delaware CorporationLaw-Shareholder'sRight To Make An InformedJudgment, 32 Bus. Law. 1805, 1814 (1977); Balotti & Finkelstein, The
Delaware Law of Corporations and Business Organizations
7-34, 7-35.
Motions to strike are not favored, because of their inherently dilatory
nature. Phillips v. Delaware Power & Light Co., Del. Super., 194 A.2d
690, 696 (1963); Fowler v. Mumford, Del. Super., 102 A.2d 535, 538
(1954). Those considerations would dictate against allowing preliminary motions addressed to the pleadings to be presented and decided
in advance of the hearing on the merits, which, in § 220 cases,
normally takes place shortly after the complaint is filed. Such a
practice would tend to promote delay, thereby undercutting the
statutory mandate and policy that the proceeding be summary in
character.
[3-4] The second feature of § 220 proceedings is that they are
narrow in both scope and purpose. Mite Corp. v. Heli-Coil Corp., Del.
Ch., 256 A.2d 855, 857-858 (1969); Kerkorian v. Western Airlines, Inc.,
Del. Ch., 253 A.2d 221, 225 n. 5, aff'd, Del. Supr., 254 A.2d 240
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(1969); Catalano v. TWA, Del. Ch., Civil Action No. 5352, Hartnett,
V.C., (November 3, 1977), at 4. To permit a part), unduly or
improperly to expand a § 220 proceeding beyond its intended scope,
either by pleading legally insufficient defenses or by other means,
would also undercut and possibly defeat the statutory purpose. That
prospect militates in favor of allowing a pretrial motion practice, at
least in some limited form.
[5] In my view a proper balance of these competing values would
be that motions of this kind ought not to be presented for decision
in advance of the final hearing on the merits except where necessary
to avoid substantial prejudice. In this case the plaintiff contends that
it would be thus prejudiced, because ACC's defenses, if not stricken,
would expand the scope of discovery far beyond its proper scope.
Based upon that representation (but without in any way intending
to rule on any potential discovery question), I have determined to
address the plaintiff's motion to strike at this early stage.
A.
[6-7] At this stage of the proceeding the Court is not called
upon to, nor does it, decide the legal sufficiency or the merits of
the plaintiff's complaint.' All that is presently before the Court is
the legal sufficiency of the defenses raised in ACC's answer. The
test on this motion to strike is whether, assuming the truth of the
facts alleged in the answer, the challenged defenses are legally sufficient. Fowler v. Mumford, 102 A.2d at 537-38; see DPF Incorporated
v. Interstate Brands Corporation, Del. Ch., Civil Action No. 4856,
Quillen, C. (October 2, 1975), reprinted in 1 Del. J. Corp. L. 458
(1976). For such a motion to succeed, the legal insufficiency of the
defense must be clearly apparent. If it is not, or if the motion raises
factual issues that should be determined on a hearing on the merits,
the motion will be denied. 5 Wright and Miller, Federal Practice and
Procedure : Civil § 1381, at 802; Fowler v. Mlumford, 102 A.2d at 538.
In its answer ACC generally denies that the plaintiff seeks to
inspect the corporation's books and records for any of the purposes

1. The demand for inspection does, however, merit comment because of the
quality and completeness of its form. In addition to reciting the plaintiff's purposes
for seeking a books and records inspection, the demand discloses, in connection
with each stated purpose, the facts and concerns giving rise to the particular purpose.
It also relates to each particular stated purpose, the specific categories of books and
records for which inspection is being sought.
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enumerated in the complaint. Six enumerated "Defenses" then follow. Some of those defenses contain affirmatively pleaded factual
material; the rest are conclusory in form. All Defenses except the
Sixth are challenged by plaintiff's motion.
In its First Defense ACC avers that this action was not brought
for any purpose related to the plaintiffs status as the record owner
of 100 shares of AGC's common stock. Rather, ACC alleges, this
is a sham proceeding brought solely to harass ACC and its officers

and directors, and also to gain leverage in certain foreclosure litigation
involving a real estate development project in Aspen, Colorado (The
"Aspen Project"), presumably by coercing ACC to abandon or
compromise the foreclosure proceedings. (Answer
11).
In its Second Defense ACC alleges that the plaintiff is not entitled
to relief, "because he comes into Court with unclean hands." (Id.,
12). ACC's Third Defense is based upon the allegation that the
plaintiff acquired his shares not for investment purposes, but as the
alter ego of one John Roberts (plaintiffs joint venturer in the Aspen
project) for the sole purpose of harassing ACC and its management.
(Id.,
13). ACC's Fourth Defense is that the plaintiff's demand is
made for purposes adverse to the best interests of the corporation
(Id.,
14); and its Fifth Defense is that plaintiff is barred from relief
by the doctrines of estoppel and equitable estoppel. (Id.,
15).
B.
The six challenged defenses fall into two categories. The First
and Fourth Defenses, for reasons hereinafter explained, are found
to be legally sufficient. The Second, Third, and Fifth Defenses lend
themselves to two different constructions, under one of which they
would not be legally sufficient. These two sets of defenses are now
addressed.
[8] ACC's First Defense goes to the propriety of the plaintiff's
purpose. ACC denies that plaintiff's purposes are proper, and the
First Defense appears to do no more than spell out in further detail
the factual basis for that denial. 2 Unquestionably ACC is entitled to
challenge the plaintiffs stated purpose and to show that as a factual
matter, the plaintiffs true purpose is other than what is stated in

2. Le., ACC's contention that plaintiff's stated purposes are, in fact, a sham
to obscure its true purpose, which (defendant claims) is to harass ACC and to gain
leverage in foreclosure litigation involving the Aspen project.
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the demand. What is (or is not) plaintiff's true purpose is dearly
an issue of fact. Should ACC succeed in proving that plaintiff's
purpose is one of harassment, the Court would surely be empowered
to deny the relief requested. See CM&M Group, Inc. v. Carroll, Del.
Supr., 453 A.2d 788, 792 (1982); see State ex rel. Afiller v. Loft, Inc.,
Del. Super., 156 A. 170, 172 (1931). If only on that basis, it would
be improper to conclude at this stage that the First Defense is legally
insufficient.
[9] That same reasoning applies with equal force to the Fourth
Defense, which alleges that the plaintiff's demand is made for purposes adverse to the corporation's best interests. If established factually, that defense would constitute a legally valid basis for denying
relief under § 220. Skoglund v. Ornand Industries, Inc., Del. Ch. 372
A.2d 204, 207 (1976). Although no specific factual basis for that
defense is pleaded, it may be inferred that it is rooted in the allegations
of harassment found elsewhere in the answer. To that extent, and
on that ground, it would be improper to conclude that the Fourth
Defense is legally insufficient.
[10] Nor am I persuaded by the plaintiff's contrary argument,
which is that these two defenses are insufficient, because ACC has
not alleged precisely how maintaining this action would constitute
harassment or would gain plaintiff "leverage" in the Aspen project
litigation. That argument, however, confuses the requirement of
proper pleading with that of adducing sufficient proof at trial. If the
plaintiff needs to know the underlying factual basis for the "harassment" and "leverage" allegations, or to learn what evidence
ACC will adduce to support those allegations at trial, the proper
route is through discovery, not a motion to strike.
Significantly more troublesome are ACC's Second, Third and
Fifth Defenses. The Third Defense alleges that the plaintiff is not
entitled to relief because he acquired his shares not for investment
purposes, but as the "alter ego" and partner of John Roberts, who
had been forced to resign as ACC's chairman because of alleged
mismanagement and breaches of fiduciary duty. The Second and
Fifth Defenses raise (albeit in conclusory fashion) the equitable defenses of unclean hands and estoppel, without particularizing the
facts upon which those defenses are based.
[11-12] The difficulty with assessing these Defenses in purely
legal terms is that they lend themselves to two different constructions,
one of which would result in a legally valid defense, the other of
which would not. To the extent that the thrust of the Third Defense

DELAWARE JOURNAL OF CORPORATE

LAW

[Vol. 13

is that plaintiff acquired his ACC stock for an improper purpose,
that defense would be immaterial, and therefore legally insufficient,
because under § 220, a plaintiffs purpose is material only insofar
as it relates to his motivation for demanding the inspection. Once
it is established that the plaintiff is a stockholder, his motivations
for (or the circumstances underlying) his becoming a stockholder
become irrelevant. See DPF,Incorporatedv. Interstate Brands Corporation,
supra, 1 Del. J. Corp. L. at 459 (striking an affirmative defense of
unclean hands based upon an allegation that plaintiff had acquired
its stock in violation of Federal Securities Laws as part of an inequitable scheme to gain control of the corporation). Similarly, to
the extent that the defenses of unclean hands and estoppel are
predicated upon the plaintiffs alleged improper motive in becoming
an ACC stockholder, they too would be legally insufficient.
Alternatively, however, those defenses might be viewed as simply
a further factual elaboration and development of AGO's basic contention that the plaintiff's purpose for demanding the books and
records inspection is improper. If that is the intent and thrust of the
Second, Third and Fifth Defenses, then they would stand on the
identical footing as First and Fourth Defenses, and for the identical
reasons previously discussed, those defenses would be legally sufficient.

[13] Because the challenged Defenses can be construed in a
manner that would render all of them legally sufficient, the motion
to strike must be denied. As a consequence of that ruling, the Second,
Third, and Fifth Defenses may not be used as a basis for advancing
any contention concerning the propriety of the plaintiff's purpose in
acquiring his stock in ACG. IT IS SO ORDERED.
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CONTINENTAL ILLINOIS NATIONAL BANK & TRUST CO.
OF CHICAGO v. HUNT INTERNATIONAL RESOURCES
CORP.
No. 7888
DIMSTON v. PLANET INVESTMENT CORP.
No. 7844
Court of Chancery of the State of Delaware, New Castle
February 27, 1987
A stay order was mandated by the United States Bankruptcy
Court for the Northern District of Texas, Dallas Division, against
consolidated civil action Nos. 7844 and 7888. Plaintiffs in action
7844 charged that defendants made fraudulent conveyances of assets
to its parent company resulting in defendant's inability to make
interest payments on a debenture issue. Plaintiffs in action 7888
alleged that defendant's breached an Indenture agreement, committed
breaches of their fiduciary duties and fraud, and caused dividends
to be illegally declared. Plaintiffs in both actions sought to recover
unpaid interest and principal on the debentures. The stay order
provided that it would not apply to claims which alleged breach of
fiduciary duty and fraud. Defendants of action No. 7888 moved to
dismiss the claim of breach of fiduciary duty and fraud and plaintiffs
of action No. 7844 moved for a leave to amend their complaint in
order to specifically allege breach of fiduciary duty and fraud.
The court of chancery, per Vice-Chancellor Jacobs, found that
no fiduciary duty exists between a debenture holder and an issuing
corporation and its directors, although the debenture holders may
maintain an action for fraud despite a"no recourse" clause in the
Indenture agreement. However, the plaintiff's complaint in No. 7888
did not allege the precise theory of fraud with supporting specifics;
consequently, defendants' motion to dismiss was granted, with leave
to plaintiff to file an amended count to their complaint. The court
refused to interpret the Bankruptcy Court's stay order to determine
whether the amended complaint in No. 7844 would violate the terms
of the stay order, suggesting that the plaintiffs seek leave from the
Bankruptcy Court to determine that issue.
1. Corporations 0= 473
The duty owed by an issuing corporation and its directors to
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the holders of convertible debentures is not a fiduciary duty, and
the rights of debenture holders is contractual and confined to the
terms of the indenture.
2.

Fraud C

41

Pleading C

8(15), 16

Corporations 0= 211(6)
Fraud, sufficiently alleged in the complaint, gives rise to a triable
issue of fact.
3.

Pleading 0--

8(6), 8(8), 16

Corporations C---

473

Debenture holders did not state a valid claim for breach of
fiduciary duty "because the right upon which the plaintiffs rely is
not within the terms of the Indenture to which the plaintiffs are
confined in the absence of 'fraud, insolvency, or a violation of a
statute.' "
4.

Pleading 0=-

55

Corporations

C.

473

A debenture holder has no independent right to maintain a
claim for breach of fiduciary duty.
5.

Corporations 0-

473

In the absence of fraud, insolvency or a statutory violation, a
debenture holder's rights are defined by the terms of the indenture.
6.

Corporations

0= 473

It is well settled in Delaware that the relationship between a
corporation and its directors and debenture holders is contractual,
not fiduciary, in nature.
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Corporations

C--

473

A debenture holder may proceed on the basis of common law
fraud independent of the terms and limitations of the indenture,
including a "no recourse" clause.
8.

Fraud

C---

41

Corporations

O

473

Even though a dispute may implicate the terms of an indenture,
allegations of fraud and federal security law violations are sufficient
to support an independent action.
9.

Fraud C-

3

Actionable fraud consists of "a false representation of a material
fact knowingly made with intent to be believed to one who, ignorant
of its falsity, relies thereon and is thereby deceived."
10. Fraud C

41

Pleading 0

8(15), 18

Corporations

0

513(1)

A complaint is required to state with particularity the circumstances constituting the alleged fraud. DEL. CH. CT. R. 9(b).
11.

Fraud O
Pleading

41
O= 8(15), 16, 18

Corporations

0-

513(1)

Requirement that a complaint state with particularity the circumstances constituting the alleged fraud is satisfied where sufficient
circumstances are alleged so as to fairly apprise the defendants of
the basis for the claim.
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42

Pleading 0

8(15), 16, 18, 33

Corporations

C

513(1)

The requirement that fraud be stated with particularity does not
require particularization of allegations of fraudulent intent.
13.

Fraud 0'Pleading

41
8(15), 16, 18, 33

0

Corporations 0

513(1)

In pleading common law fraud under DEL. CH. CT. R. 9(b),
a plaintiff need not allege evidentiary details. DEL. CH. CT. R. 9(b).
14.

8(15), 16, 18

Pleading 0=

Corporations 0

513(1)

"It is essential that the precise theory of fraud with supporting
specifics appear in the complaint." DEL. CH. CT. R. 9(b).
15.

Bankruptcy

0

217(4)

The opportunity to interpret the Bankruptcy Court's stay order
to determine whether its terms would be violated by plaintiffs proposed amended complaint should be afforded to the court that issued
the stay when no procedural obstacle exists.
Kevin Gross, Esquire, of Morris & Rosenthal, Wilmington, Delaware, and Michael P. Fuchs, Esquire, of Wolf, Popper, Ross, Wolf
& Jones, New York, New York, for plaintiffs Charles Dimston,
Jerome Berko, Enid Mindich, and Phyllis Dworkin.
Robert K. Payson, Esquire, and Richard L. Horwitz, Esquire, of
Potter, Anderson & Corroon, Wilmington, Delaware; Harold L.
Kaplan, Esquire, Kelly R. Welsh, Esquire, and Locke E. Bowman
III, Esquire, of Mayer, Brown & Platt, Chicago, Illinois, for plaintiff

1988]

UNREPORTED CASES

Continental Illinois National Bank and Trust Company of Chicago.
John H. Small, Esquire, James L. Holzman, Esquire, Vernon R.
Proctor, Esquire, and Norman L. Pernick, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; Shank, Irwin
& Conant, Dallas, Texas, of counsel, for defendants Planet Investment Corporation, Nelson Bunker Hunt, William H. Hunt, Douglas
H. Hunt, Houston B. Hunt, and Glen Adams.
R. Franklin Balotti, Esquire, and Gregory P. Williams, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; Melvin L. Cantor, Esquire, and Thomas C. Rice, Esquire, of Simpson, Thacher
& Bartlett, New York, New York, for defendant Manufacturers
Hanover Corporation.
Lawrence C. Ashby, Esquire, and Stephen E. Jenkins, Esquire, of
Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendant
Hunt International Resource Corporation.
JACOBS,

Vice-Chancellor

Presently pending are motions to dismiss Count III of the
complaint in Civil Action No. 7888 and to amend the complaint in
Civil Action No. 7844. These two separate but related civil actions
arise out of a default on interest payments on Series A Subordinated
9 7/8% Debentures due December 31, 2004 (the "Debentures"),
issued by Hunt International Resource Corporation ("HIRCO")
pursuant to an Indenture Agreement between HIRCO and Continental Illinois National Bank and Trust Company of Chicago ("Continental").
The first action, Charles Dimston, et al. v. Planet Investment Corporation, et aL, C. A. No. 7844 (the "Dimston action"), filed on
November 15, 1984, is a class action on behalf of all holders of the
Debentures against HIRCO, its corporate parent, Planet Investment
Corporation ("Planet"), Manufacturers Hanover Corporation
("MHC"), and HIRCO's directors, most of whom were also directors of Planet. The Dimston complaint charges that the defendants,
aided and abetted by MHC, caused HIRCO to make fraudulent
conveyances of its assets to its parent company, Planet, and that as
a result, HIRCO became financially unable to make semiannual
interest payments on the Debentures. The Dimston plaintiffs seek,
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essentially, to recover the unpaid interest and principal on the Debentures.
The second action, Civil Action No. 7888 (the "Continental
action"), filed on December 14, 1984, is brought on behalf of all
the Debenture holders, by Continental as Trustee under the Indenture. Named as defendants are the persons and corporations that
were named as defendants in the Dimston action, excluding MHC.
The Continental complaint alleges that HIRCO breached the Indenture agreement (Count I), that the defendants caused HIRCO's
assets to be fraudulently conveyed to Planet (Count II), that the
defendants committed breaches of their fiduciary duties and fraud
(Count III), and that the individual defendants caused dividends to
be illegally declared (Count IV). Continental seeks recovery of the
unpaid principal and interest on the debentures, plus money damages.
Between December 1984 and March 1985, discovery was conducted in both actions on a consolidated basis. On March 26, 1985,
an involuntary petition for reorganization was filed against HIRCO
in the United States Bankruptcy Court for the Northern District of
Texas, Dallas Division, under Chapter 11 of the United States
Bankruptcy Code. (In re Hunt International Resources Corporation, Case
No. 385-30831-M-11). Initially, the Bankruptcy Court stayed both
the Dimston and the Continental actions under Section 362 of the
Bankruptcy Code. On July 29, 1985, that court confirmed its prior
stay of those two actions, except that with respect to the Continental
action, the stay order provided that the stay "[will] not apply to the
claims asserted by Continental in Count III [which alleges breach
of fiduciary duty and fraud] against defendants other than
HIRCO .... "
Prompted by that provision of the stay order, the Dimston
plaintiffs sought leave from this Court to file an amended complaint
that, in essence, would track Count III of the Continental complaint.
The defendants in the Dimston action oppose that motion. After
briefing was completed on the Dimston plaintiffs' motion to amend,
but before oral argument was held, the individual defendants and
Planet moved to dismiss Count III of the Continental complaint.
After additional briefing, both pending motions-defendants' motion
to dismiss Count III of the Continental complaint and the Dimston
plaintiffs' motion for leave to amend their complaint-were argued.
This is the decision of the Court on those motions.
I.
What next follows is a summary of the pertinent facts alleged
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in the Dimston and Continental complaints. HIRCO, a Delaware
corporation, issued the Debentures on February 22, 1978 in connection with a merger of HIRCO and Great Western United Corporation ("GWU"). In the 1978 merger, the former shareholders
of GWU became holders of the Debentures, which were issued
pursuant to an Indenture Agreement between HIRCO and Continental, as Indenture Trustee.
On October 2, 1979, a second merger took place, as a result
of which HIRCO became a wholly-owned subsidiary of planet. In
the 1979 merger, a newly formed subsidiary of Planet ("Newco")
was caused to merge with HIRCO, which became the surviving
corporation. The consideration for the merger was $47 million in
cash and 3,000 shares of HIRCO $3.00 preferred stock, which planet
contributed to HIRCO to fund the merger. Of the $47 million, $37
million was financed by a loan from Manufacturers Hanover Trust
Company ("Manufacturers"), a subsidiary of MHC, which was
guaranteed by defendants Nelson and William Hunt. By the terms
of that loan, Planet was obligated to make twelve semiannual repayment installments beginning in April, 1981.
Planet's sole asset is its 100% common stock interest in HIRCO.
All of Planet's outstanding common stock is owned by nine testamentary trusts of which the children of defendants Nelson Bunker
Hunt and William H. Hunt are the primary life beneficiaries. Defendants Nelson Bunker Hunt and William H. Hunt own all of
Planet's outstanding nonvoting 10% cumulative preferred stock.
It is alleged that between 1980 and 1984, the individual defendants caused assets of HIRCO to be periodically transferred to Planet
in exchange for promissory notes of Planet, to enable Planet to meet
its repayment obligations to Manufacturers. Plaintiffs charge that the
transfers of HIRCO assets to Planet were for inadequate consideration, were concealed by the individual defendants, and were the
cause of HIRCO's inability to pay the interest on the Debentures
which fell due on June 30, 1984. HIRCO's continuing failure to
make interest payments allegedly caused HIRCO to be in default
under the terms of the Indenture, and caused Continental, as Indenture Trustee, to accelerate the principal amount due on the
Debentures.
II.
Three arguments are advanced as to why Count III of the
Continental complaint should be dismissed. First, the Continental
defendants assert that as a matter of law no fiduciary duty is owed
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to the Debenture holders or to Continental as Indenture Trustee.
Second, they contend that Count III fails to state a claim for fraud.
Finally, defendants argue that a "No Recourse" provision in the
Indenture bars the claims asserted in Count III.
The Dimston defendants argue that the aforementioned grounds
for dismissal should apply equally to preclude the Dimston plaintiffs
from filing a proposed amended complaint' that would be virtually
identical to Count III of the Continental action. MHC (which is
named as a defendant only in the Dimston action) joins in that

opposition, on the ground that since no fiduciary duty is owed to
the Debenture holders, MHC could not have aided and abetted a
breach of any such duty. MHC also argues that the proposed amended
complaint fails to state a cognizable claim against it, and that insofar
as the amended Dimston complaint seeks to level charges against
MHC, it violates the Bankruptcy Court's stay order.

A.
[1] I first turn to the defendants' argument that the fiduciary
duty claim in Count III of the Continental complaint should be
dismissed because no fiduciary duty is owed to the Debenture holders.
In support of that argument the defendants rely upon Note & Co.
v. Manor Healthcare Corp., Del. Ch., C. A. Nos. 6827 and 6831,
Berger, V. C. (November 21, 1985), reargument denied, May 30, 1986,
wherein the Court dismissed a claim brought on behalf of debenture
holders for "lack of entire fairness" arising out of a merger involving
the corporation that had issued the debentures. In arriving at that

result, the Court in Norte & Co. relied upon Harff v. Kerkorian, Del.
Supr., 347 A.2d 133 (1975) (per curiam). In Harff, then-Chancellor
Quillen held that the duty owed by an issuing corporation and its
directors to the holders of convertible debentures was not a fiduciary
duty, and that the rights of debenture holders were contractual and
confined to the terms of the indenture. Harf v. Kerkorian, Del. Ch.,
324 A.2d 215, 222 (1974), aff'd in part and rev'd in part, 347 A.2d
133 (1975).
1. At oral argument counsel for the Dimston plaintiffs advised the Court
that a "Second Proposed Amended Complaint" had been prepared and submitted
with the expectation that if the first Amended Complaint were found legally insufficient, the Court would see fit to consider the second proposed amended complaint. Briefing and oral argument, however were directed only toward the first
proposed amended complaint. Accordingly, in deciding this motion, it is only that
complaint which the Court has considered. Transcript of Oral Argument, at 64-

65.
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[2-3] On appeal the Delaware Supreme Court reversed a grant
of summary judgment to the defendants, but it did so on the ground
that fraud had been sufficiently alleged in the complaint to give rise
to a triable issue of fact. Haf, 347 A.2d at 134. In its opinion the
Supreme Court observed that the debenture holders had been found
not to have stated a valid claim for breach of fiduciary duty, "because
the right upon which the plaintiffs rely is not within the terms of
the Indenture to which the plaintiffs are confined in the absence of
'fraud, insolvency, or a violation of a statute."' 347 A.2d at 134.
(Citation omitted).
[4] In Norte & Co., Vice Chancellor Berger analyzed the Supreme
Court's decision in Haf as follows:
The Supreme Court's choice of language [in HarJ]
strongly suggests that it was not disturbing the trial court's
holding that convertible debenture holders may not state a
claim for breach of fiduciary duty. Moreover, given the
fundamental distinctions between stockholders and creditors,
highlighted above, I must assume that the Supreme Court
would have explained the basis for its holding if it had
determined that plaintiffs had standing to maintain a breach
of fiduciary duty claim.
Note & Co., supra, at 13-14.
Continental argues that the defendants' reliance upon Norte &
Co. is misplaced. It urges that the correct interpretation of the
Supreme Court's decision in Ha& is that a debenture holder's claim
for breach of fiduciary duty is not dismissible where (as here) fraud
is also alleged. Continental insists that Norte & Co. does not hold to
the contrary, because in Norte & Co. (unlike Haff and the instant
case) the debenture holders had not alleged fraud in conjunction
with their breach of fiduciary duty claim .2 Alternatively, Continental
argues that Norte & Co. misinterpreted the Supreme Court's decision
in Harff, which, if properly understood, holds that the debenture

2. In support of its reading of Note & Co., Continental points out that on
reargument in Note & Co., the plaintiff was granted leave to file an amended
complaint which set forth a fraud claim. Continental attempts to distinguish Katz
v. Oak Industries, Inc., Del. Ch., 508 A.2d 873 (1986), and MfacAndrea's & Forbes v.
Revlon, Inc., Del. Ch., 501 A.2d 1239 (1985), aff'd, Del. Supr., 506 A.2d 1973
(1986) on that same basis ( i.e., failure to allege fraud). In those cited cases, standing
was denied to debenture holders to maintain a claim for breach of fiduciary duty
against the issuer corporation and its directors.
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holders were entitled to pursue a claim for breach of fiduciary duty.
[5-6] In my opinion neither of Continental's positions is tenable.
As I read Haiff, that case holds that (i) a debenture holder has no
independent right to maintain a claim for breach of fiduciary duty,
and (ii) in the absence of fraud, insolvency or a statutory violation,
a debenture holder's rights are defined by the terms of the indenture.
See Harif 347 A.2d at 134. I therefore concur in the interpretation
of Harff in Norte & Co., viz., that a debenture holder may not maintain

a claim for breach of fiduciary duty (as distinguished from fraud)
against the issuing corporation and its directors. The propositionannounced in Harff and followed in Norte-that the relationship between a corporation and its directors and debenture holders is contractual, not "fiduciary," in nature, is well settled in this state. See
Jebwab v. MGM Grand Hotels, Inc., Del. Ch., 509 A.2d 584, 593 n.5
(1986); Katz v. Oak Industries Inc., Del. Ch. 508 A.2d 873, 879 (1986);
Revlon, Inc. v. MacAndrews & Forbes Holdings, Del. Supr., 506 A.2d
173, 182 (1986); Mann v. Oppenheimer & Co., Del. Supr., 517 A.2d

1056, 1061 (1986).
Accordingly, to the extent that Count III of Continental's complaint alleges a claim for breach of fiduciary duty it must be dismissed.
B.

Next, the defendants argue that Count III of the Continental
complaint is barred by the "No Recourse" provision of Article Nine
of the Indenture between HIRCO and Continental, which provides:
Section 9.01. No recourse whatsoever, either directly
or through the Company or any trustee, receiver or assignee, shall be had in any event or in any manner against
any past, present or future stockholder, director or officer
of the Company by virtue of any past, present or future
constitution, statute or rule of law or equity or by the
enforcement of any assessment or penalty or by any legal
or equitable proceeding or otherwise for the payment of
the principal of or premium or interest on the Debentures
or any of them or for any claim based thereon or otherwise
in respect to the Debentures or of the Indenture; the Indenture and each of the Debentures being each a corporate
obligation only, all individual liability of whatsoever kind
or nature of, and all rights and claims against, such stockholders, directors and officers founded in any way directly
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or indirectly upon the Indenture or the Debentures or
growing out of the issue thereof or out of the indebtedness
evidenced thereby are expressly waived and released by the
acceptance of the Debentures by each of the holders thereof
and as a condition of a part of the consideration for the
issue thereof and the execution and delivery of the Indenture.
Continental responds that although Article Nine of the Indenture
might bar a contract claim for principal and interest on the Debentures, it does not bar a tort claim against the individual defendants
based on fraudulent conduct.
The Delaware case law is supportive of Continental's argument.
In Harf v. Kerkorian, supra, the defendants argued that a class action,
brought on behalf of debenture holders pursuant to an indenture,
was barred by the "no action" clause of the indenture. The plaintiffs
countered that the "no action" clause was inapplicable, because their
claim was for an alleged breach of fiduciary duty, totally outside of
the indenture. On that issue the Chancellor held:
It is apparent that unless there are special circumstances
which affect the rights of the debenture holders as creditors
of the corporation, e.g., fraud, insolvency, or violation of
a statute, the rights of the debenture holders are confined
to the terms of the Indenture Agreement pursuant to which
the debentures were issued.
324 A.2d at 222. Because he found that the plaintiffs had not alleged
insolvency, a statutory violation, or fraud, and also because he found
that no fiduciary duty was owed, it became unnecessary for the
Chancellor to address the "no action" clause defense. See 324 A.2d
at 221-22.
In reversing and remanding the case for trial on the issue of
fraud, the Supreme Court stated:
The claim of fraud is thus clearly sounded in the
complaint; and it permeates the plaintiffs' position vis-avis the Indenture limitations. ...
347 A.2d at 134. By recognizing that the debenture holders were
entitled to proceed on a claim of fraud independent of the terms
and limitations of the Indenture, the Supreme Court in Harff implicitly ruled that the no-action clause of the indenture would not
bar an action for fraud.

