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[7-8] More recently, in Mann v. Oppenheimer & Co., Del. Supr.,
517 A.2d 1056 (1986) the Supreme Court again implicitly recognized
that a debenture holder may proceed on the basis of common law
fraud, independent of the terms and limitations of the indenture,
including its "no recourse" clause. Mann was a class action by
debenture holders who alleged that the defendant, Oppenheimer &
Co. ("Oppenheimer") had committed violations of Sections 17(a)
and 12(2) of the Securities Act of 1933, as well as common law
fraud, in an exchange offer involving subordinated debentures. The
indenture contained a "no action" clause similar to the one involved
in Ha f . Relying upon that clause, Oppenheimer argued that the
debenture holders were barred from pursuing their claims, because
they had failed to satisfy the requirement of the no-action clause,
that debenture holders give notice to the indenture trustee before
filing suit. See Mann v. Oppenheimer & Co., Del. Ch. No. 7275, Walsh,
V. C. (April 4, 1985), at 5-6. Relying upon this Court's decision
in Har-ff, the Vice Chancellor rejected that argument, holding that
"[e]ven though [the] dispute may implicate the terms of the Indenture, the allegations of fraud and Federal security law violations are
sufficient to support an independent action." Id. at 6. (Citation
omitted). The Court proceeded to grant summary judgment in favor
of Oppenheimer, on the ground that the plaintiff had shown no basis
for either the alleged violation of § 12(2) of the 1933 Act or the
claim of common law fraud. Id. at 14-15.
On appeal, the Delaware Supreme Court reversed on the ground
that the plaintiffs should have been permitted to take discovery in
connection with the common law fraud claims. Mann, 517 A.2d 1056,
1060-61, 1063 (1986). In so doing, the Supreme Court again recognized the right of a debenture holder to maintain a claim for
common law fraud independent of the terms and limitations of the
indenture.
Based upon the foregoing authorities, I conclude that the "no
recourse" clause involved here, even if perhaps broader in scope
than those involved in Harff and Mann, does not operate to bar
Continental from maintaining an action for common law fraud.
C.
The final issue relating to Count III of the Continental complaint
(captioned "Breach of Fiduciary Duty and Fraud") is whether Continental has pleaded with requisite particularity a legally sufficient
claim for fraud under Court of Chancery Rules 9(b) and 12(b). The
defendants contend that Continental has not.
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[9-11] In Delaware, "[t]he elements of 'actionable fraud' consist
of a false representation of a material fact knowingly made with
intent to be believed to one who, ignorant of its falsity, relies thereon
and is thereby deceived." Haman v. Aasoneilan International, Inc.,
Del. Supr., 442 A.2d 487, 499 (1982), citing Twin Coach Co. v.Chance
Vought Aircraft, Inc., Del. Super, 163 A.2d 278 (1960). Chancery
Rule 9(b) requires that the complaint state with particularity the
circumstances constituting the alleged fraud. Ch. Ct. R. 9(b). That
requirement appears to be satisfied where sufficient circumstances
are alleged so as to fairly apprise the defendant of the basis for the
claim. See Halpern v. Barran, Del. Ch., 313 A.2d 139, 143 (1973);
Dann v. Chrysler Corporation, Del. Oh., 174 A.2d 696, 700 (1961).
[12] The defendants first argue that Count III fails to allege
that the asserted misstatements or omissions were made with intent
that they be believed. While Count III does not specifically use the
word "intent", paragraph 35 does allege that the defendants "made
knowingly, or with reckless disregard for the truth, untrue statements
of material fact. . . ." That is legally sufficient. See In Re National
Student Marketing Litigation, 413 F. Supp. 1156, 1158, and n. 9 (D.
DC 1976), quoting 2A Moore's Federal Practice J 9.03 (the requirement that fraud be stated with particularity does not require particularization of allegations of fraudulent intent). Similarly, the
requirement that the plaintiff and the debenture holders must have
been "ignorant of the falsity" of the representations is sufficiently
pleaded in paragraph 39, which alleges that the defendants "deceived
Continental and the Debenture holders as to the facts of this diversion. "
With respect to the other elements of fraud, however, the complaint is wanting. In particular, Count III fails to allege circumstances
showing specifically how Continental and the Debenture holders relied
to their detriment upon the misstatements and/or omissions. Similarly, the complaint is barren of particularized factual allegations as
to how the alleged fraud proximately caused Continental to suffer
damages.
[13-14] The Court is mindful that in pleading common law
fraud under Rule 9(b), a plaintiff need not allege evidentiary details.
Strasburger v. Mars Inc., Del. Super., 83 A.2d 101, 104 (1951) (interpreting identical Superior Court Rule 9(b)); Nutty. A. C. & S.,
Inc., Del. Super., 466 A.2d 18,23 (1983) (same). However, "it is
essential that the precise theory of fraud with supporting specifics
appear in the complaint." Nutt, 466 A.2d at 23. In that respect,
and for the reasons previously noted, Count III of the Continental
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complaint is deficient under Rule 9(b). The defendants' motion to
dismiss will be granted, with leave to Continental to file an amended
Count III in conformity with this Opinion.
III.
What remains to be decided is the Dimston plaintiffs' motion
for leave to file an amended complaint. The defendants, including
MHC, argue that the Dimston plaintiffs' proposed amended complaint violates the Dallas Bankruptcy Court's stay order, which pertinently provides:
1. That the plaintiffs Dimston, et al, are stayed from
any further action in the Delaware Court that would bind
or obligate Hunt International Resources Corp. ("HIRCO")
as to any liability claimed by the plaintiffs, or would finally
determine any recovery for the benefit of HIRCO from its
directors, controlling persons, or parent, on the theory of
fraudulent conveyance or the payment of illegal dividends,
as alleged in paragraphs 28, 29, 33, and 34 of the Dimston
complaint.
2. The stay does apply to (i) the commencement or
continuation of any proceeding or action against the Debtors
and (ii) the commencement of any proceeding or action
against any and all past and present officers, directors and
affiliates of the Debtors to the extent that such proceedings
or actions assert claims based upon the "corporate trust
fund" doctrine, the "denuding the corporation" theory (as
those terms are described in In re Mortgage America Corp.,
714 F.2d 1266 (5th Cir. 1983) and as that doctrine and
theory are applied to the Debtors), or an alleged fraudulent
conveyance or transfer by the Debtors (collectively, the
"barred claims").
The directors and corporate defendants urge that the proposed
amended complaint in Dimston asserts claims based on the "corporate
trust fund" doctrine and "on the theory of fraudulent conveyance,"
both of which are barred by the stay order. MHC contends that
insofar as the proposed amended complaint levels allegations against
it, the allegations amount to a claim of fraudulent conveyance and,
thus, are likewise violative of the stay order.
[15] Counsel have cited authority for the proposition that this
Court has the power to interpret the Bankruptcy Court's stay order
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to determine whether its terms would be violated by the proposed
amended complaint. In deference to the Bankruptcy Court, I feel
that the opportunity to make that determination should be afforded
in the first instance to the court that issued the stay. There being
no procedural obstacle to the Dimston plaintiffs' seeking such a
determination, I will refrain from ruling on the Dimston plaintiffs'
motion in order to permit the Bankruptcy Court to determine that
issue. Continental should likewise seek leave of the Bankruptcy Court
to proceed in this Court, in the event that it seeks to amend Count
III of its present complaint.

Counsel shall confer upon, and submit, an appropriate form of
order implementing the rulings contained in this Opinion.

DELAWARE CONCRETE & MASONRY, INC. v.*SMITH
No. 8820
Court of Chancery of the State of Delaware, New Castle
January 27, 1987
Plaintiff sought a temporary restraining order restraining the
transfer, encumbrance, or withdrawal of funds held in any depository
account in defendant's name at the defendant bank. The individual
defendant was not given notice of the hearing. Defendant bank was
given notice, appeared, and resisted the relief sought on the theory
that DEL. CODE ANm. tit. 10, § 3502 prohibits the issuance of such
an order as a form of garnishment. The court of chancery, per
Chancellor Allen, held that defendant bank is exempt from garnishment under DEL. CODE ANN. tit. 10, § 3502 and that plaintiff may
have a full remedy under DEL. CODE ANN. tit. 6, §§ 4-207, 4-406.
The court further held that the order plaintiff sought is the legal
equivalent of a seizure of property and thus must satisfy the due
process requirements regarding pre-notice seizure of property.
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Garnishment 0= 1

An order which, if obeyed, will have the effect of impounding
funds is the legal equivalent of a seizure of property.
2.

Constitutional Law C--

278(1.1)

The ex parte issuance of a temporary restraining order, which
has the effect of impounding funds, must satisfy the murky requirements that the due process clause imposes upon pre-notice seizures.
3.

Constitutional Law 0

278(1.1)

Procedural due process is satisfied where state law requires that
garnishment be preceded by the garnishor's provision of adequate
security and by his establishment before a neutral officer of a factual
basis of the need to resort to the remedy as a means of preventing
removal or dissipation of assets required to satisfy the claim.
4.

Constitutional Law 0

278(1.1)

Due process requires that a state afford an opportunity for a
prompt post-garnishment judicial hearing in which the garnishor has
the burden of showing probable cause to believe there is a need to
continue the garnishment for a sufficient period of time to allow
proof and satisfaction of the alleged debt.
5.

Constitutional Law C---

278(1.1)

Since garnished assets may bear no relation to the controversy
giving rise to the alleged debt, a state should provide the debtor an
opportunity to free those assets by posting adequate security in their
place.
6.

Constitutional Law 0= 278(1.1)
In an appropriate factual setting, restraining order which has

the effect of seizing property may be properly issued without notice.
Robert Jacobs, Esquire, and Douglas B. Canfield, Esquire, of Jacobs
& Crumplar, P.A., Wilmington, Delaware, for plaintiff.
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Lydia C. Blancato, Esquire, of Wilmington, Delaware, for defendant
Bank of Delaware.
ALLEN,

Chancellor

Plaintiff seeks a temporary restraining order (1) restraining the
individual defendant from transferring, encumbering or withdrawing
funds held in any depository account in defendant's name at Bank
of Delaware and (2) restraining Bank of Delaware from permitting
the withdrawal, transfer, etc., of funds in any such account.
In support of this emergency relief, plaintiff presents a verified
petition alleging that defendant had served as a bookkeeper in plaintiffs business; that defendant has used her position to defraud defendant of funds amounting to more than $22,000; that this fraud
was effected by defendant drawing checks on plaintiff's account in
favor of third persons, forging endorsements of such persons and
depositing such checks in defendant's accounts at the Bank of Delaware. It is further alleged "upon information and belief [that]
defendant... may be leaving the State of Delaware... as Concrete
understands she may be trying to flee charges of embezzlement."
A hearing on the pending application was held today. The
individual defendant was afforded no notice of such hearing, plaintiff
contending that such notice would simply provide defendant with an
opportunity to moot the remedy now sought. Bank of Delaware was
provided notice of the hearing, appeared and resists the relief sought.
It asserts that 10 Del. C. § 3502 precludes the issuance of a restraining
order of the type sought against it. That is, it contends that such
an order is, in reality, a form of garnishment and that the cited
section exempts Delaware banks from orders of that type. It also
contends that plaintiff may have a full and complete remedy under
the Delaware Uniform Commercial Code. See 6 Del. C. §§ 4-207;
4-406. I need not reach the second point as I conclude for the reasons
filly stated in Delaware Trust Co. v. Morris Partial, Del. Ch., 517
A.2d 259 (1986), that the Bank's position with respect to its first
point must be sustained.
[1-5] I turn them to that aspect of the application involving the
individual defendant. I start by observing that an order which, if
obeyed, will have the effect of impounding funds is the legal equivalent of a seizure of property ( see North Georgia Finishing, Inc. v. DiChern, Inc., 419 U.S. 601, 606 (1975)) and thus the ex parte issuance
of such an order must satisfy the murky requirements that the due
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process clause imposes upon pre-notice seizures. Compare Fuentes v.
Shevin, 407 U.S. 67 (1972) with Mitchell v. W. T. Grant Co., 416
U.S. 600 (1974). Time does not permit nor does the current application require an exegesis on this difficult point. I am content for
now to adopt the statement of Justice Powell in his concurring opinion
in North Georgia Finishingas an accurate summary of the constitutional
law with respect to pre-notice seizure of property (other than wages):
In my view, procedural due process would be satisfied
where state law requires that the garnishment be preceded
by the garnishor's provision of adequate security and by
his establishment before a neutral officer of a factual basis
of the need to resort to the remedy as a means of preventing
removal or dissipation of assets required to satisfy the claim.
Due process further requires that the State afford an opportunity for a prompt postgarnishment judicial hearing in

which the garnishor has the burden of showing probable
cause to believe there is a need to continue the garnishment
for a sufficient period of time to allow proof and satisfaction
of the alleged debt. Since the garnished assets may bear
no relation to the controversy giving rise to the alleged
debt, the State also should provide the debtor an opportunity
to free those assets by posting adequate security in their
place.

419 U.S. at 609.
[6] The process in this court by which an ex parte restraining
order is issued is capable of satisfying each of these requirements
and thus, I conclude, that in an appropriate factual setting a re-

straining order that has the effect of seizing property may be properly
issued without notice. I am not satisfied, however, that this is such
a case.
In short, plaintiff has not, in my opinion, established "a factual
basis [for] the need to resort to the remedy as a means of preventing
removal or dissipation of assets required to satisfy the claim." All

that the record contains is the verified conclusory pleading, "upon
information and belief" that defendant "may be leaving the State."
Questioning of counsel as to the basis for such a belief uncovered
no facts that, if true and in the record, would justify the court in
concluding that there is a significant risk that defendant will flee this
jurisdiction. That, of course, may be the case, but plaintiff has not
presented any record basis to so conclude.
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Thus, plaintiff has not shown this to be the unusual case where
funds may, in effect, be impounded by judicial order prior to an
opportunity for the affected person to be heard.
For the foregoing reasons, the application for a temporary restraining order shall be denied. IT IS SO ORDERED.

DiELEUTERIO v. CAVALIERS OF DELAWARE, INC.
No. 8801
Court of Chancery of the State of Delaware, New Castle
February 9, 1987
A document consenting to a certain stockholder action, in lieu
of a meeting, was widely circulated, and signed by more than a
majority of the stockholders of the corporation. The resolutions purported to increase the size of the board of directors from eleven to
seventeen members, and also to fill these newly created directorships
with, six named directors. Plaintiffs are six individuals who claim to
have been elected to these newly created directorships. Plaintiffs
challenge the corporation's contention that the bylaws of the corporation grant no power to the shareholders to fill the newly created
directorships involved. Rather, the corporation contends that only
the board of directors has the power to fill newly created directorships,
pursuant to a section of the corporations by-laws on vacancies. The
court of chancery, per Chancellor Allen, entered judgment in favor
of the plaintiffs. The court found that the defendant's contention,
that only the board of directors had the power to fill newly created
directorships, was inconsistent with both Delaware case law surrounding DEL. CODE ANN. tit. 8, § 223 (1983), and the actual
language used in the corporation's bylaws, in light of that case law.
1.

Corporations C= 295
Under Delaware corporation law, vacancies on the board of
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directors and newly created directorships are two different things.
DEL. CODE ANN. tit. 8, § 223 (1983).
2. Corporations 0

283(1), 295

The corporation law of Delaware holds that, absent "strong bylaw language" to the contrary, stockholders possess the inherent
power to fill newly created directorships. DEL. CODE ANN. tit. 8,
§ 223 (1983).
3.

Attorney & Client C

107

Corporations 0=. 295
Lawyers who deal with Delaware corporation law matters can
be presumed to have recognized the continuing existence of a distinction between "vacancies" and newly created directorships.
4.

Statutes

C--

188

In all instances of interpretation and construction, the starting
place is the actual language used.
5.

Corporations 0,

281

Stockholders have the power to create new board positions and
to fill those positions when, in the judgment of the corporation's
stockholders, the welfare of the enterprise requires such action.
Craig B. Smith, Esquire, and Clark W. Furlow, Esquire, of Lassen,
Smith, Katzenstein & Furlow, Wilmington, Delaware, for petitioners.
David A. Drexler, Esquire, 0. Francis Biondi, Esquire, and Thomas
C. Grimm, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for respondent.
ALLEN,

Chancellor

This action is brought under Section 225 of the Delaware General
Corporation Law. It presents the single question whether a corporate
by-law which provides that directors "shall" designate a "successor

1988]

UNREPORTED CASES

director" in the event that "the office of any director becomes

vacant," should be construed to confer upon the directors powerto the exclusion of shareholders-to designate persons to fill newly
created directorships.
Plaintiffs are six individuals who claim to have been elected to
the office of director of defendant, Cavaliers of Delaware, Inc. ("the
Company" or "Cavaliers"), by reason of stockholder action taken
by consent pursuant to 8 DeL C. § 228. The sole defendant is the
corporation itself. It contends that under the Company's by-laws the
shareholders possess no power to fill the newly created directorships
involved. The facts are simple and uncontested. This is the court's
opinion following a brief trial.
I.
A document consenting to certain stockholder action in lieu of
a meeting was widely circulated among the stockholders of defendant
during the month of December, 1986. That document purported to
adopt four resolutions. The first resolution increased the size of
Cavaliers' board from eleven members to seventeen members; the
second resolution named six individuals, the petitioners in this action,
to fill the newly created positions-each for a stated term consistent
with the existing staggered term arrangement of the board. The third
resolution purported, broadly, to repeal any by-law "contrary to or
inconsistent with the foregoing resolutions." The last resolution declared the others immediately effective upon their adoption by the
holders of a majority of the Company's outstanding stock.
It is admitted that the holders of more than a majority of the
outstanding stock of defendant signed this consent document. It was
delivered on January 7, 1987 to the corporation's secretary. The
next day counsel for the corporation advised petitioners that, assuming due execution of the consent documents, the corporation recognized the immediate effectiveness of the action increasing the size
of the Company'sboard. Petitioners were further advised, however,
that the Company took the position that, while there has been no
attempt to exercise such power, under Article V, Section 4 of the
Company's by-laws only the board of directors has power to designate
the persons to fill newly created positions between annual meetings.
Issue between the contending parties was thus joined and on
January 9, 1987 petitioners filed this action seeking judicial determination of the validity of their claimed election to office.
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II.

In support of its position defendant advances three arguments.
First, it contends that the literal language of the by-law upon which
it relies is clear and requires no interpretation. (The by-law is quoted
in full below at page 16. It provides that a "vacancy" "shall" be
filled by the incumbent board. The ordinary meaning of "vacant"
includes "empty" or "unoccupied." Newly created positions are,
in defendant's view, at the instant of their creation unoccupied.
Therefore, on this view, Cavaliers' by-law must be read to empower
the board "to fill any directorship which is 'unoccupied' for any
reason. "
Second, the corporation argues that even if the court concludes
that the by-law is ambiguous, a reasonable interpretation of its
language (according to the "rules which are used to interpret statutes,
contracts, and other written instruments," Hibbert v. Hollywood Park,
Inc., Del.Supr., 457 A.2d 339, 342-43 (1983)) yields the same result.
Defendant maintains that giving directors power to fill vacancies
created not only by death, resignation, disqualification or removal,
but also created by "other cause[s]," manifests an intent to grant
such power in the case of any unoccupied directorship. Indeed,
defendant posits that an expansion of the board is the only "other
cause" for a vacancy not specifically enumerated in the by-law.
Third, defendant argues that interpreting "vacancy" to include
newly created directorships is supported by the policy underlying
Article V, Section 4. Under the by-law, successor directors designated
by a majority vote of the remaining directors serve only until the
next annual meeting at which time the stockholders are to elect a
successor to fill the balance of the unexpired term. Since 8 Del. C.
§ 223 would permit directors to fill vacancies for a period beyond
the next annual meeting (where, as here, there is a staggered board),
Cavaliers' by-law must be regarded as a restriction that reflects a
corporate preference for election by the whole body of shareholders.
Since there is no sensible reason to distinguish between newly created
directorships and other vacancies with respect to such a preference,
defendant argues that its construction of the by-law promotes this
implicit policy preference of the by-law; that interpretation "effectively prevents a majority of stockholders from filling vacancies. . .for
a several year period by written consent and thereby spring[ing]
upon an unsuspecting minority new directors who would not be
reviewed at the next meeting of all stockholders."
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III.
Before turning to an assessment of these arguments in our effort
to apply the language of the involved by-law to the facts of this case,
it would be helpful and perhaps essential to review the evolution of
relevant aspects of our corporation law. The persons who drafted
Article V, Section 4 of Cavaliers by-laws and those that adopted it,
did not act in a vacuum, but within a specific historical tradition.
If we are to seek their meaning, we need to have available to us
more than a current edition of an English langauge dictionary. We
need to recreate in our own minds, to the extent time and skill
permit, the relevant context in which they acted. While such a process
will necessarily always be incomplete and may in some instances
result in delusion, in this instance we can identify the relevant
tradition with confidence and sketch its pertinent history without
arduous effort. The relevant tradition is, of course, the Delaware
corporation law and, most specifically, those cases and statutes treating stockholder and director power to designate persons to fill newly
created directorships.
The relevant legal history has three elements: the cases decided
between 1930 and 1949; the statutory amendment of Section 223 of
Title 8 that occurred in 1949; and the subsequently decided cases.
A short review of that history begins with this court's opinion in
Moon v. Moon Motor Car Co., Del.Ch., 151 A. 298 (1930). There
stockholders, at a special meeting, amended the company's by-laws
to create eight additional directorships and purported to elect persons
to fill those positions. The corporate defendant contended such election was invalid. It asserted that, under the governing statute (now
Section 211) and the company's by-laws, stockholders were authorized
to elect directors only at the annual meeting. In the interim between
annual meetings the defendant claimed that Section 30 of the General
Corporation Law (now Section 223) required that "vacancies" be
filled by the existing board. That section provided in pertinent part
as follows:
Vacancies shall be filled by a majority of the remaining
directors . . . unless it is otherwise provided in the Certificate of Incorporation or the by-laws and the directors so
chosen shall hold office until the next annual election. ...
Moon, 151 A. at 302.
At this early stage, however, it was "conceded that newly created
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offices of directors present no question of vacancies and hence are
not to be filled under the vacancy provision of the statute." 151 A.
at 302. In ruling that stockholders did have an inherent right to fill
these new positions prior to the annual meeting, Chancellor Wolcott
stated:
If the corporation, in the judgment of its majority owners
ought to have a larger board of directors either because the
demands of wise management require it or the maladministration of a majority of the existing board call for it, it
would be a strange situation if the majority of the real
owners of the corporation were to be compelled to await
the passage of perhaps as much as nearly a year of time
before it becomes possible for them to put into practice
that which their judgment approves. Section 30 does not
in express terms indicate to the contrary; nor does the
implication of its purpose so suggest. Section 30 in its
provisions defining the time of elections undertakes to specify the time for electing directors as successors to incumbent
ones in the regular order as prescribed by the by-laws.
There can be no reason in requiring that new places which
never existed before, should remain unfilled for as much
possibly as a year. With respect to such places power to
fill them resides inherently in the stockholders and it may
be exercised forthwith.
151 A. at 302.
The distinction between "vacancies" and newly created directorships that formed the predicate of the court's reasoning and the
significance of that distinction was reaffirmed in a series of reported
opinions. See McWhister v. Washington Royalties Co., Del.Ch., 152 A.
220 (1930); Cow v. Consolidated Coppermines Corporation, Del.Ch., 165

A. 136 (1933). These cases were then reviewed and approved by
the Supreme Court in Automatic Steel Products v. Johnston, Del.Supr.,

64 A.2d 416 (1949) which affirmed the vice chancellor's judgment
that a by-law attempting to confer upon directors the power to fill
newly created directorships was invalid. The Supreme Court expressed its respect for the dignity of "an unbroken line of decisions
of the Court of Chancery limiting the power of directors to the filling
of only those vacancies where there was a previous incumbency."
64 A.2d at 418.
It is, however, one thing to say that shareholders maintain power
to fill newly created directorships despite the language of former
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Section 30, as Chancellor Wolcott had said in Moon Motor Car, and
something rather different to say as this court did in Automatic Steel
that stockholders may not authorized directors to fill such positions
by adopting a by-law. That latter position was rather further than
those to whom our statutory orporation law is entrusted thought
prudent to go. In apparent reaction to the Automatic Steel Products
case, Section 30 (now Section 223) was amended in two respects.
See 47 Del.L.Chpt.136, Sec. 4 (1949). The statute construed by Moon
Motor Car and its successors provided that "[v]acancies shall be filled
by a majority of the remaining directors . . . unless otherwise pro" The amended statute
vided by the Certificate . . . or by-laws ....

substituted the verb "may" and extended the power to newly created
directorships. As now codified as Section 223, the amended statute
provides in part as follows:
Vacancies and Newly Created Directorships
Vacancies and newly created directorships resulting from
any increase in the authorized number of directors, may
be filled by a majority of the directors then in offie... unless otherwise provided in the Certificate of Incorporation or the by-laws.
[1] The amended statute was first construed in the noted case
of Campbell v. Loew's, Inc., Del.Ch., 134 A.2d 852 (1957). There a
by-law provided that the company's stockholders or directors "may
fill vacancies" in the board of directors. The court was asked to
enjoin a special meeting called for the purpose, inter alia, of expanding
the board and filling the positions to be created. Plaintiff argued
that stockholders had, under the company's by-laws and Section
223, no power between annual meetings to fill "newly created directorships" since, it was argued, a by-law authorizing the filling of
"vacancies" does not authorize the filling of "newly created directorships." The court accepted the premise of plaintiff's argument
that vacancies and newly created directorships were different things,
but rejected its conclusion:
Conceding that "vacancy" as used in the by-laws does not
embrace "newly created directorships", that does not resolve this problem. I say this because in Moon v. Moon
Motor Car Co., 17 Del.Ch., 176, 151 A. 298, it was held
that the stockholders had the inherent right between annual
meetings to fill newly created directorships. See also Automatic Steel Products v. Johnston, above. There is no basis
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to distinguish the Moon case unless it be because the statute
has since been amended to provide that not only vacancies
but newly created directorships "may be filled by a majority
of the directors then in office * * * unless it is otherwise

provided in the certificate of incorporation or the by-laws
* * *" 8 Del. C. § 223. Obviously, the amendment to
include new directors is not worded so as to make the
statute exclusive. It does not prevent the stockholders from
filling the new directorships.
Campbell v. Loew's, Inc., 134 A.2d at 857.

Chancellor Seitz then went on, in an alternative vein, and
evidenced an inclination towards liberality of construction of the bylaw when a narrow reading might be thought to cause an incursion
upon the stockholders "inherent power":
Is there any reason to consider the absence of a reference
in the by-laws to new directorships to be significant? I think
not. The by-law relied upon by plaintiff was adopted long
before the statutory amendment and it does not purport to

be exclusive in its operation. It would take a strong bylaw language to warrant the conclusion that those adopting
the by-laws intended to prohibit the stockholders from filling
new directorships between annual meetings. No such strong
langauge appears here and I do not think the implication
is warranted in view of the subject matter.
Campbell v. Loew's, Inc., 134 A.2d at 857.

[2-3] The 1957 case of Campbell v. Loew's has a dual significance
for determination of the pending motion. First, it reaffirms as the
general law of this state that, at least absent "strong by-law language"
to the contrary, stockholders continue after the 1949 amendment of
Section 223 to possess the inherent power to fill newly created
directorships. Second, it evidences the fact that following the 1949
amendment, lawyers who dealt with corporation law matters can be
presumed to have recognized the continuing existence of a distinction
between "vacancies" and newly created directorships. Cavaliers was
first incorporated in 1958. Precisely when the by-law here in issue
was adopted is, however, not disclosed in the record.
Grossman v. Liberty Leasing Co., Del.Ch., 295 A.2d 749 (1972)
and Burr v. Burr Corporation, Del.Ch., 291 A.2d 409 (1972) are the

two remaining landmarks on the relevant legal terrain. In Grossman
the court observed that the amendment to Section 223 mooted the

1988]

UNREPORTED CASES

rationale of Automatic Steel Products v. Johnston and held that directors
had power to designate a director to fill a position that had been
vacant for two years. The opinion in Grossman was expressly placed
on two independent grounds: (1) there had been an "incumbent" in
the directorship treated, albeit several years earlier, and thus even
under the unamended statute treated in the Afoon Motor Car - Automatic
Steel Products line of cases, the directors had power to designate a
successor (295 A.2d at 753); and (2) even if there had been no
incumbent, directors must now be considered to have the power to
fill vacancies of any type (295 A.2d at 754). Grossman did not involve,
so far as the opinion discloses, the construction of a by-law, let alone
one that assertedly removed from the stockholder their "inherent
power" to elect directors to newly created positions.
In Burr, issued the day before Grossman, the court recognized
that, in the construction or interpretation of by-laws, the distinction
between vacancies created by death, resignation or removal and those
created by newly created positions continued to be meaningful. There
a by-law granting directors or the holders of a majority of the stock
of the corporation power to fill vacancies or newly created directorships was in issue. The by-law also provided that "if the directors.. .shall be unable to fill such vacancy within 60 days," a special
meeting of stockholders was to be called to fill such vacancy. By
consent action the stockholders increased the board and purported
to fill the new positions. The claim was that the stockholder power
to fill newly created positions arose, under the by-law, only "if the
directors... shall be unable to fill such vacancy within 60 days...."
The court rejected this argument, construing the by-law as distinguishing between vacancies and newly created directorships.
Section 3.04 must be read as drawing a distinction between
vacancies which are created by death, resignation or removal
of the directors, and newly-created directorships resulting
from an increase in the authorized number of directors. It
appears upon a careful reading of the by-law that the
sentence relied upon by the plaintiffs refers only to vacancy
and does not include newly-created directorships. This distinction has been recognized by our courts for many years.
Automatic Steel Products, Inc. v. Johnston, 31 Del.Ch.
469, 64 A.2d 416 (1949); Campbell v. Loew's, Inc., supra.
Moreover, 8 Del. C. § 223 speaks in terms of vacancies
and newly-created directorships implying that they are not
one and the same.
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Burr, 291 A.2d at 412. Thus, the court in Burr can be said to have
given a narrow and constrained reading of the by-law there in issue
but, in doing so, it was motivated, like the court in Campbell v.
Loew's, to respect and give vitality to the stockholder right to fill

newly created board positions. The Burr opinion concludes on this
point with language that would seem to have application in the
current case:
The language of the by-laws of Burr Corporation has been
carefully drawn. It is safe to assume that the drafters of
these by-laws were aware of the Delaware law which drew
the distinction between a vacancy and a newly-created directorship. If the scriveners of this document had meant to
deviate from the well-settled law of Delaware by defining
vacancy to include newly-created directorships, it would
have been an easy task for them to expressly provide that
the term "vacancy" was to be applied differently from its
well-settled legal meaning. This they did not do. I conclude,
therefore, that the word "vacancy" in the latter part of
Section 3.04 of the by-laws is limited to those openings
created by death, resignation or removal of a director and
does not include newly-created directorships.
291 A.2d at 412.

IV.
With the foregoing history in mind, I turn to the specifics of
this case. First, I note that there is no real contest on the issues
surrounding the due execution of the Section 228 consent. The
Company admits the consent was effective to create the new board
positions. Whether it was effective to elect petitioners to those positions, in light of the "inherent power" of shareholders to do so
recognized in the foregoing cases, turns upon the validity of defendant's assertion that Article V, Section 4 of the Company's by-laws
confers exclusive power upon the board to fill newly created positions.
This question, itself, raises three issues: (1) does a reasonable con-

struction of the language utilized in the by-law support the conclusion
that it was intended to address the power of the board to fill newly
created directorships; (2) if the answer to that question is yes, then
does such a construction also support the conclusion that it was
intended to thereby divest shareholders of the power to make such
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a designation at such time as the board has not yet acted;' and (3)
if the answer to the second question is yes, then is such a divestiture
valid. 2 Since I conclude that the language used in this instance cannot
support the conclusion that it was intended to reach newly created
directorships, I need not address the latter two questions.
[4] As in all instances of interpretation and construction, our
starting place is the actual language used. The by-law here in question
provides as follows:
Section 4. Vacancies.

If the office of any director becomes vacant by reason of
death, resignation, disqualification, removal or other cause,
the Board shall, within sixty (60) days of the creation of
the vacancy, by a majority vote of the remaining members
thereof designate a successor director to serve until the next
annual meeting at which time a further successor shall be
elected by the stockholders to fill the balance of the unexpired term.
The first and a most striking fact about this provision is that
it purports to address "vacancies" and was drafted at a time when
the corporation law had fully developed a distinction between "vacancies" and "newly created directorships." Indeed, Section 223
which deals expressly with the subject of the by-law had been codified
since the 1953 Delaware Code under the heading "Vacancies and
Newly Created Directorships." Yet that heading, which would be
the natural one for a drafter to employ had he intended to address
the question of new positions, was not used.
Turning to the short text of the by-law, I find it utterly impossible
to read it as other than not treating newly created positions. It speaks
of offices that become "vacant by reason of death, resignation,
disqualification, removal or other cause." Obviously, the only language in it that might be used to support the conclusion that it
1. That is, is this the "strong by-law language" referred to in CGnptdll v.
Loew's, 134 A.2d at 857.
2. In light of shareholders statutory right to amend by-laws (8 Del. C. 5 109),
this third question is of limited practical importance from a planning prospective.
A by-law purporting to remove from stockholders power to appoint to newly created
positions could presumably be amended by action under Section 228, or at a special
meeting, at the same time the new positions were created and persons elected to
them. &e, e.g., Burr v. Burr Corp., supra; Richman v. De Val Aerodynamirs, Inc.,
Del.Ch., 183 A.2d 569 (1962).
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reaches newly created positions is the phrase "other cause." But,
on a literal level, that phrase, since it relates to "vacancies," may
be pressed into service only on the highly metaphysical assumption
that a directorship that is created and filled by the same Section 228
documents is necessarily (i.e., conceptually) "vacant" for some period, say a nanosecond. We have not for a long while, however,
lived in a world where scholastic reasoning of this type appears
compelling.
About this "other cause" language, defendant asks, to what
else can it be thought to refer, if not to newly created positions since
death, resignation, etc. specifically cover all of the causes of vacancy
that one can readily imagine other than the creation of new positions.
I am, however, inclined to account for this phrase not as a subtle,
indeed murky, reference to newly created positions, but rather as
an attempt to cover vacancies (as traditionally understood) arising
in unusual and unexpected ways, such as the "vacancy" treated in
Grossman v. Liberty Leasing Co., Del. Ch., 295 A.2d 749 (1972) (share-

holders failed for two years to elect anyone to one of the five
directorships although all five positions had incumbents at one time).
More important, the remaining language of the by-law is consistent only with an intention to treat vacancies other than newly
created positions. The board that is contemplated by the by-law is
comprised of "the remaining directors," a phrase that is inconsistent
with the inference that the drafters contemplated a situation when
no directorship had been vacated. Moreover, the duty placed upon
the Board by the by-law is to "designate a successor director," which
language again reflects conscious attention to a vacancy in a position
that has had an incumbent. Thus, I find that language employed
consistent only with the fact that the drafters of this provision were
not addressing newly created positions.
What those who drafted and adopted the by-law clearly were
doing was limiting the power granted to the board by Section 223
to appoint successors for a full term; under this by-law the board
may appoint only until the next annual meeting of shareholders.
It must be acknowledged, however, that the restriction that the
by-law places upon the board's Section 223 power relating to "vacancies" should presumably be just as important to Cavaliers' stockholders when the board's Section 223 power relating to "newly
created directorships" is involved. This fact, in my view, presents
the strongest policy-based argument available to the Company in
favor of a broad construction of the term "vacancy": if "vacancy"
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in the by-law does not include new positions, then should the board
exercise its Section 223 power to appoint to such new positions, it
will do so unrestricted by the by-law. There is no sensible reason
to think that those who thought it prudent to adopt Section 4 would
approve that result. Therefore, the term should be broadly interpreted
3
to protect against this risk.
This argument is forceful. Nevertheless, it must be rejected in
this instance for three reasons. First, at best it discloses that the bylaw actually drafted fails to offer protection from a risk its drafters
should have considered. However, that fact standing alone is a weak
justification for reconstructing the by-law through an interpretation
process. In light of the long history of our corporation law bearing
on the subject treated by the by-law in question and with due attention
to the specifics of the language actually used, I cannot but conclude
that even if the drafters would have included newly created directorships within the purview of the by-law had they thought of the
subject, nevertheless they dearly did not think of it and did not
address it.
Second, and more important, had those who drafted Article V,
Section 4 thought of newly created positions and included language
limiting the board's Section 223 powers with respect to such new
positions, I cannot know whether they would have added other
language making it dear, for instance, that there was no intention
to thereby attempt to restrict the stockholders' power to fill such
positions before the board had acted. Thus, for all that appears, the
unjustifiably broad interpretation I am asked to place upon the bylaw would be as likely to thwart a policy of our law that might have
been respected, as to promote a corporate policy that was imperfectly
expressed.
[5] Finally, it would be ironic to adopt the interpretation of this
by-law proffered by defendant on the rationale that stockholder rights
to designate persons to fill new directorial positions would be enhanced thereby when the immediate effect of such construction3. I note that the defendant does not actually make its policy-based argument
in quite these terms. It contends that the by-law represents a preference for prompt
elections by all shareholders of persons to vacant positions. While this argument is
related to the one set forth in text, it is inevitably grounded on an assertion that
the by-law drafters would have been antipathetic to the power granted by Section
228. I do not detect the basis for that premise in the language of the by-law.
Moreover, defendant's argument must fail for the same reasons as the argument
discussed above.
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arguably 4-would be to deprive a majority of shareholders of the
power to designate such persons immediately. The solicitude that
this court has exhibited for more than fifty years for stockholder
power to create new board positions and to fill those positions when,
in the judgment of the corporation's stockholders, the welfare of the
enterprise requires such action, has not diminished and this proper
regard for shareholder rights also counsel rejection of the arguments
urged by defendant in this instance. Judgment will be entered in
favor of petitioners and against defendant. An appropriate form of
order may be submitted on notice.

DiNARDO v. RENZI
No. 8977
Court of Chancery of the State of Delaware, New Castle
April 24, 1987
Plaintiff, a fifty percent stockholder, sought a temporary restraining order against defendant, a Delaware corporation, seeking
restoration of the status quo by entry of an order requiring plaintiff
to be allowed back to work and restoration of his former level of
control over the operation of the business. Plaintiff was involuntarily
terminated and his interest sold to the corporation by forced sale.
The court of chancery, per Vice-Chancellor Berger, granted the
temporary restraining order holding that plaintiff showed (1) a reasonable probability of success on the merits, (2) threat of imminent
irreparable harm, and (3) the balance of hardships in his favor.
1. Injunction

= 136

In order to prevail on an application for a temporary restraining
order, the plaintiff must establish a reasonable probability of success
4. As indicated, I do not have to address the question whether Art. V, Sec.
4 was intended to confer exclusive power with respect to the subjects it is deemed
to treat.
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on the merits, the threat of imminent irreparable harm and that the

balance of hardships tips in his favor.
2.

Corporations 0

187

It is not appropriate to read a shareholders' agreement which
on its face deals only with the disposition of the parties' stock as
affecting their powers to manage the business.
3.

Injunction

C

136

A fundamental change in the management and control of a
corporation that would result from the termination of a party would
appear to be an act outside the normal course of business and
therefore establishes a reasonable probability of success on the merits
in having a temporary restraining order issued.
4.

Injunction

0

136.3

Irreparable harm is established "[w]here the legal right granted
by the law appears to be clear, where interferences with that legal
right will necessarily occur in the absence of injunctive protection
by the court, and where it reasonably appears that money damages
cannot adequately compensate for the interference with that legal
right."
5.

Injunction

0=C

136.3

Irreparable harm is established where a plaintiff, a fifty-percent
stockholder, retains a certain level of control over management of
the corporation and will be deprived of the opportunity to manage
his investment.
6.

Injunction Oz-

136.3

When plaintiff, a fifty-percent stockholder, will suffer irreparable
harm due to this interest being terminated and his return to the
business will not injure the business, the balance of hardships tips
in plaintiff's favor in determining whether to issue a temporary
restraining order.
Bruce M. Stargatt, Esquire, Edward B. Maxwell, 2nd, Esquire, and
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Bruce L. Silverstein, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for plaintiff.
Peter J. Walsh, Esquire, of Bayard, Handelman & Murdoch, P.A.,
Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

This is the decision on an application for a temporary restraining
order in a dispute over the ownership of defendant, Adco Metals,
Inc. ("Adco"), a Delaware corporation engaged in the business of
supplying and erecting steel framework for buildings. Plaintiff, Anthony J. DiNardo ("DiNardo"), founded Adco in 1970 and, from
1977 until the acts complained of, he and defendant, Elmer P. Renzi
("Renzi"), each owned 50% of Adco's stock. On April 2, 1987,
Renzi, as President of Adco, purportedly fired DiNardo. Immediately
after terminating DiNardo, Renzi changed the locks on the company's
offices and a few days later Renzi purported to invoke the provisions
of a stockholders' agreement to effect the forced sale of DiNardo's
50% stock interest to the company. In his application for injunctive
relief, DiNardo seeks the restoration of the status quo by the entry
of an order that would require DiNardo to be allowed back to work
and would restore DiNardo's former level of control over the operations of the business.
[1] The standards governing the issuance of a temporary restraining order are well settled. In order to prevail, DiNardo must
establish a reasonable probability of success on the merits, the threat
of imminent irreparable harm and that the balance of hardships tips
in his favor. Hecco Ventures v. Sealand Corp., Del. Ch., Civil Action
8486, Jacobs, V. C. (May 9, 1986); Gimbel v. Signal Company, Inc.,
Del. Ch., 316 A. 2d 559, aff'd, Del. Supr., 316 A.2d 619 (1976).
For the reasons that follow, I find that DiNardo has met these
standards and that his application should be granted.
The facts, as they appear from the limited record presently
before the Court, may be summarized as follows. From the time
Renzi acquired his interest in Adco in 1976 until 1984, DiNardo
was the president, Renzi held one or more of the other corporate
offices and the two men were the only directors of the company. In
1984, Renzi asked to become president and DiNardo agreed. At a
stockholders' meeting held on July 30, 1984, Renzi was elected a
director and president and DiNardo was elected a director, vice
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president and secretary. On the following day, at a special meeting
of the officers and directors of Adco, a resolution was unanimously
passed providing that none of the company's officers would have the
power or authority, other than in the ordinary course of business,
to enter into contracts, commitments or incur debts or obligations
without the approval of the directors. It appears that the corporate
title held by each stockholder had little bearing upon the parties'
division of management. Before and after 1984, Renzi managed the
company's financial affairs and in-house administration and DiNardo
was primarily responsible for estimating and obtaining contracts and
supervising work in the field.
Since at least 1984, the parties' relationship has been deteriorating. DiNardo attributes the problem to policy disputes. In his
affidavit, DiNardo explains that Renzi has wanted to expand Adco's
business territory whereas DiNardo believes that the company should
remain local. In addition, DiNardo and Renzi have disagreed over
whether the company should be underbidding its competitors. Because of these basic policy disputes, DiNardo claims that other
"petty" disagreements have arisen over such matters as the company's employment of DiNardo's children.
The events precipitating DiNardo's termination are not clear
from the present record. DiNardo claims that Renzi has been interested in retiring and having his stock interest bought out since
1984. According to DiNardo, Renzi began pressing the issue in late
1986 indicating that if DiNardo did not find a buyer for Renzi's
stock, Renzi would buy DiNardo's stock. In late March, 1987, Renzi
purportedly gave DiNardo an "ultimatum" that Renzi wanted his
stock purchased by April 15, 1987. On April 2, 1987, without warning
or explanation, Renzi handed DiNardo a written notice of termination.
Renzi's affidavit is silent as to any interest in retiring. Renzi
claims that DiNardo was inattentive to his work with the result that
Adco was suffering losses. In addition, Renzi states that in 1986
and early 1987 he learned additional facts relating to DiNardo's
association with a competitor of Adco. As a result of those facts,
Renzi determined that DiNardo was unreliable and untrustworthy
and terminated his employment for cause.
DiNardo claims that Renzi did not have the authority to terminate him. Since DiNardo was elected vice president and secretary
by the stockholders, he argues that only the stockholders could remove

him from office. See Fletcher Cyc. Corp. 9 357 (Perm. Ed.). Renzi
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could not have been acting in his capacity as a stockholder since he
owns only 50% of the stock. He faced a similar constraint if attempting to act as a director. To the extent that Renzi based his
authority on the fact that he is president of Adco, DiNardo argues
that a president has no power to remove an officer appointed by
the directors. Id. Moreover, Renzi's authority as president was expressly limited by the resolution adopted by the directors on July
31, 1984. As noted earlier, that resolution limits the officers' authority
to act independently other than in the ordinary course of business.
DiNardo argues that the termination of a vice president who is a
50% stockholder and one of the company's two directors cannot be
said to be an act undertaken in the ordinary and normal course of
business.
Renzi responds that he did not terminate DiNardo as an officer
of Adco but only as an employee. A president, he says, surely has
the authority to terminate an employee who is not attending to his
duties and is causing injury to the company. Renzi also argues that
the July 31, 1984 resolution was superceded by a stockholders'
agreement entered into on April 22, 1986. The stockholders' agreement is a buy/sell agreement that restricts the parties' ability to
transfer their shares without first offering the stock to the company.
Although nothing in the stockholders' agreement expressly identifies
any powers of the president,
1(e)(1) defined as an act constituting
an offer to sell, the voluntary or involuntary termination of employment of either party. As I understand it, Renzi argues that,
since the stockholders' agreement refers to involuntary termination
of employment, the parties must have contemplated that such an
event could occur. Given the even distribution of stock and equal
representation on the board of directors, the only logical way in
which a stockholder could be terminated would be if the president
had that power and exercised it.
I am not unmindful of the fact that Renzi had very little time
to develop his legal arguments prior to the hearing on DiNardo's
motion. It may be that these or other arguments, when more fully
presented, will be convincing. However, at this point I am not
persuaded that Renzi will be able to overcome DiNardo's showing
that the termination was unlawful.
[2] Even if some significance should be attached to the fact that
Renzi terminated DiNardo as an employee and not as an officer, it
seems more likely than not that the limitations on the powers of
officers contained in the July 31, 1984 board resolution would prevent
Renzi from terminating this particular employee. DiNardo is the
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founder and co-owner of the company. The fundamental change in
the management and control of Adco that would result from the
termination of either party would appear to be an act outside of the
normal course of business. The argument based upon the stockholders' agreement raises an interesting question, but is also somewhat attenuated. One wonders how either stockholder could be
involuntarily terminated if not by action of the president. However,
on this record it does not seem appropriate to read an agreement
which on its face deals only with the disposition of the parties' stock
as affecting their powers to manage the business. Accordingly, I
conclude preliminarily that DiNardo has established a probability of
success on the merits.
Turning to the issue of irreparable harm, DiNardo argues that,
absent injunctive relief, both he and Adco will be harmed and that
such harm is unquantifiable. Adco will suffer because the process of
bidding on construction contracts is critical to its financial well-being
and DiNardo is the person who, for the past 17 years, has overseen
this phase of the business. Renzi does not dispute DiNardo's claim
that he is the expert in this area and that Renzi has little bidding
experience. DiNardo claims irreparable harm as to himself because
of the threat to his long term investment in the company. As a coowner, DiNardo has always been able to exercise some control over
that investment. By depriving him of continued participation in
Adco's daily operation and leaving the company solely in the hands
of a person whose bidding policy differs from his own, DiNardo
claims that his investment is in jeopardy.
Whether Adco would suffer or thrive under Renzi's sole control
is a matter of speculation. Renzi claims to have acquired his stock
in Adco at a time when it was insolvent and had annual sales of
approximately $250,000. He says that, under his direction, annual
sales have grown to approximately $6.5 million. In addition, Renzi
points out that he has as much if not more reason than DiNardo
to manage the company profitably. Renzi not only owns 50% of
the company, but also has personally guaranteed various performance
bonds necessary to obtain construction contracts.
[3] While I am not satisfied that Adco necessarily will suffer
under Renzi's sole control, it cannot be denied that DiNardo will
be harmed in the sense that he will be deprived of the opportunity
to manage his investment. It seems equally apparent that this harm
is irreparable. There will be no way of determining, after the fact,
whether with DiNardo's participation Adco would have refrained
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from bidding on a given contract and thereby avoided a loss or
whether Adco would have successfully negotiated a higher price. The
question is whether this type of harm is cognizable for purposes of
a temporary restraining order.
[4] DiNardo relies on Plaza Securities Co. v. Datapoint Corp., Del.
Ch., Civil Action No. 7932, Brown, C. (March 5, 1985), aff'd, Del.
Supr., No. 79, 1985, Horsey, J. (July 31, 1985), as authority for
a finding of irreparable harm. In Datapoint, this Court recognized
that irreparable harm is established, "[w]here the legal right granted
by the law appears to be clear, where interference with that legal
right will necessarily occur in the absence of injunctive protection
by the Court, and where it reasonably appears that money damages
cannot adequately compensate for the interference with that legal
right." Slip. op. at 15.
[5] I am not convinced that this case presents the type of
interference with a clear legal right that the court in Datapoint found
sufficient to constitute irreparable harm. In Datapoint, defendants had
adopted a bylaw that interfered with plaintiffs right to solicit consents
pursuant to 8 Del. C. § 228. DiNardo, by contrast, complains of
interference with his right to exercise control over the operation of
Adco. That right is not statutory and does not automatically arise
from the fact that DiNardo owns 50 % of the company's stock.. There
are circumstances where even a majority stockholder has no power
to exercise control over the company, for example, where he is a
party to a valid stockholders' agreement that limits his ability to
independently vote his shares. In this case, the record indicates that
DiNardo retained a certain level of control over the management of
Adco notwithstanding Renzi's election as president. In short, DiNardo
has established a strong likelihood that his termination was unlawful
but it is a very close question whether the present record warrants
the conclusion that there has been an interference with a clear legal
right. Despite some doubts on this issue, on this record and under
the somewhat unusual circumstances of this case, I am satisfied that
DiNardo has established irreparable harm.
The remaining question is whether the balance of hardships tips
in DiNardo's favor. Renzi argues that Adco would suffer irreparable
harm if injunctive relief were granted. He points out that DiNardo
responded to the events of early April, 1987 by stating that under
no circumstances does he wish to continue a business relationship
with Renzi. If DiNardo were to return to Adco on an interim basis,
Renzi argues that the parties' disputes would undoubtedly interfere
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with their ability to carry on the business of the company. DiNardo
responds that they have managed to work together for many years
despite disagreements and that they could certainly do so for another
month or two while this case is being litigated.
[6] While DiNardo's return to Adco will hardly create a comfortable working environment, there is no evidence to suggest that
either party would allow his personal animosities to destroy the
company. Regardless of their disputes, it appears that they both
have the same interest in Adco's prosperity. Accordingly, I am not
prepared to assume that DiNardo's return will injure the business,
and I conclude that the balance of hardships tips in DiNardo's favor.
Based upon the foregoing, DiNardo's application for a temporary
restraining order is granted and the order is attached herewith. I
request that the parties confer and attempt to agree upon the prompt
scheduling of a preliminary injunction (absent Renzi's consent to
treat this order as a preliminary injunction order) and the scheduling
of the trial to be held in approximately 30 days.
ORDER
This 24th day of April, 1987, upon consideration of plaintiff's
complaint and the parties' affidavits and for the reasons set forth in
this Court's opinion of April 24, 1987,
IT IS HEREBY ORDERED THAT:
1. Defendant Elmer P.Renzi and his employees, agents, attorneys and all other persons acting in concert with him or in participation with him, and all persons having actual notice of this Order,
are hereby restrained from taking any act, directly or indirectly (i)
to bar plaintiff from or otherwise interfere with plaintiff's access to
the premises of Adco, (ii) to bar or otherwise interfere with plaintiff's
access to any books or records of Adco, (iii) to bar plaintiff from
or otherwise interfere with plaintiff's participation in the business
and affairs of Adco to the extent that he did so prior to April 2,
1987, (iv) to bar plaintiff or otherwise interfere with his receiving
his salary at the same sum and in the same manner as prior to
April 2, 1987, (v) to bar plaintiff from or otherwise interfere with
his monitoring his investment in Adco, and (vi) to contract without
plaintiff's approval or to borrow any funds not approved by plaintiff
outside of the ordinary course of business.
2. A hearing on plaintiff's motion for a preliminary injunction
shall be held on a date to be set by the Court.
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3. This Order shall become effective upon the filing by plaintiff
of a bond, with surety, in the amount of $5,000.

FRAZER v. WORLDWIDE ENERGY CORP.
No. 8822
Court of Chancery of the State of Delaware, New Castle
February 19, 1987
A class action was filed seeking to rescind a merger consummated
three months earlier. The plaintiff moved for a temporary restraining
order prohibiting the defendants from engaging in any transaction
outside the ordinary course of business. The motion was converted
into a motion for a preliminary injunction and was sought to prevent
the defendants from taking action which might make rescission impossible or impractical. The court of chancery, per Vice-Chancellor
Jacobs, held that no preliminary injunction should be issued since
the plaintiff made neither a claim nor a showing of a threat of
imminent, irreparable harm. The court also found the motion lacking
in equity since the arguments about the merger's validity could have
been advanced prior to its consummation. Finally, the court concluded that even if a showing had been made, the plaintiff had not
established that the harm he would suffer if the injunction were
denied would outweigh the harm that would befall the defendants if
the injunction was granted.
1. Injunction C-

134, 136(3)

It is unnecessary to consider the probability of ultimate success
on the merits where the applicant has not established the indispensable
requirement for preliminary injunction, the threat of irreparable
harm.
2.

Injunction

0

132

A preliminary injunction is an extraordinary procedural step

because it requires a court to make a "preliminary" determination

19881

UNREPORTED CASES

of the merits of a cause before there can be a final adjudication of
the plaintiff's claims.
3.

Injunction 1

132

The only justification for granting a preliminary injunction is
necessity-the need to prevent some act or event that would otherwise
irreparably harm the applicant by depriving him of an adequate
remedy.
4.

Injunction 4

136(1)

Where there exists no threat of imminent irreparable harm, a
preliminary adjudication of the merits would be an unnecessary
academic exercise.
5.

Injunction 0-

137(1)

Where irreparable injury is not established, a preliminary adjudication may be ill-advised because the frantic environment in
which such motions are prepared and presented frequently leaves
inadequate time for counsel to develop all pertinent arguments.
6.

Injunction C

136(1)

Necessity will justify a preliminary adjudication of a case on its
merits if the necessity is genuine and not contrived.
7.

Injunction 0=- 136(3)

Prospective "irreparable harm" required for the grant of a
preliminary injunction must be "imminent," "unspeculative," and
"genuine."
8.

Injunction C-

132

An expedited hearing on the merits would operate to mitigate
the risk that a rescission remedy might be impaired at some point
in the future.
9.

Injunction

0-

136(3)
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The risk that a rescission remedy might be impaired in the
future may be nonexistent to the extent that remedies other than
rescission would afford an adequate substitute.

10.

Injunction 0

137(2), 151

Once a plaintiff has made the requisite showing of irreparable
harm for injunctive relief to be granted, he must also establish that
the harm to him if injunctive relief is denied would outweigh the
harm that would befall the defendants if injunctive relief is granted.
11.

Corporations

C--

310(1)

Corporate directors have a duty to manage the affairs of the
corporation. DEL. CODE ANN. tit. 8, § 141(a) (1983).
William Prickett, Esquire, James L. Holzman, Esquire, Michael J.
Hanrahan, Esquire, and Norman L. Pernick, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for plaintiff.
A. Gilchrist Sparks, III, Esquire, and Kevin J. Garm, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, and Haynes
and Boone, Dallas, Texas, for defendants.
JACOBS,

Vice-Chancellor

This class action was filed on January 27, 1987 by a preferred
stockholder of Worldwide Energy Corporation, a Delaware corpo-

ration ("Worldwide"), to have declared invalid and rescinded a
merger that was consummated on November 18, 1986 ("the merger").
In the merger, Worldwide was merged into a subsidiary of Triton
Energy Corporation ("Triton") and as a result, Worldwide became
a wholly-owned subsidiary of Triton and the holders of Worldwide
common and preferred shares became holders of Triton common
shares. As primary relief plaintiff seeks a declaration that the merger
is void, that Triton did not become the 100% owner of Worldwide,
and that the officers and directors installed by Triton do not validly
hold office and cannot act on Worldwide's behalf. Plaintiff also seeks
an order rescinding the merger, prohibiting the disposition of Worldwide's assets and the further integration of Worldwide into Triton,
imposing a constructive trust upon Worldwide's assets, and appoint-
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ing a receiver for Worldwide. Alternatively, plaintiff seeks an award
of damages.
Upon filing the complaint, the plaintiff moved for an order
temporarily restraining the defendants from causing Worldwide to
engage in any transaction outside of its ordinary course of business,
except upon thirty days' prior written notice to the Court and to
plaintiffs counsel. The corporate defendants ( i.e., Worldwide, Triton, and its subsidiary) entered an appearance and contested the
plaintiff's motion. One week later, after the filing of briefs and
affidavits, the motion was argued on February 3, 1987. At the
hearing, counsel for both sides agreed that the matter could be treated
as a motion for a preliminary injunction.' Because of newly-raised
issues and post-argument developments, supplemental memoranda
were filed on February 4, 5, 10, and 12, 1987. This is the Opinion
of the Court on the plaintiff's motion for a preliminary injunction.
I.
Worldwide, a Delaware corporation headquartered in Denver,
Colorado, produces and develops oil and gas and conducts operations
in the United States and Canada. As of October 6, 1986, the record
date for the merger, Worldwide had 14,586,388 shares of common
stock and 1,118,700 shares of $1.80 cumulative convertible preferred
stock ("preferred stock") that were issued and outstanding. Prior to
the merger, both classes of stock were listed and traded on the
American Stock Exchange.
Triton, a Texas corporation headquartered in Dallas, Texas, is
an independent oil and gas exploration production company, having
interests and operations in twelve countries. As of September 29,
1986, Triton had 9,237,442 common shares issued and outstanding
which were, and are, listed and traded on the New York Stock
Exchange.
Triton commenced discussions with Worldwide to explore a
possible merger between the two corporations beginning in 1982. By

1. The record, however, is more typical of that normally premented on a
motion for a temporary restraining order. At this stage no discovery has yet been
taken. Thus, the record consists primarily of the affidavits of Triton officers, plus
certain corporate documents generated in the course of the transaction. Most of
the facts recited herein are derived from the Worldwide/Triton Joint Prox-y Statement
sent to Worldwide and Triton shareholders in connection with their consideration
and approval of the merger.
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November 8, 1985, as a result of open market purchases and privately
negotiated transactions, Triton owned approximately 10% of Worldwide's outstanding common stock and 4% of its outstanding preferred. On November 12, 1985, Worldwide retained E. F. Hutton
& Company, Inc. ("E. F. Hutton") to advise it with respect to any
merger proposal it might receive from Triton. Triton and Worldwide
then entered into merger negotiations which were terminated in
March, 1986 because the parties could not agree to an exchange
ratio.
Those negotiations were resumed in May, 1986 when, due to
a deterioration in Worldwide's financial condition caused by a continued decline in oil prices and also to a cash liquidity crisis, Worldwide's Board of Directors reexamined the company's available
alternatives and concluded that a merger with a financially stronger
company was advisable. Accordingly, Worldwide and Triton reached
an agreement in principle on June 12, 1986 that was approved by
the Worldwide Board of Directors on June 20, 1986, subject to the
execution and approval of a definitive agreement.
On August 1, 1986, a definitive "Agreement and Plan of Reorganization" incorporating all the merger terms (the "Reorganization Agreement") was approved by Worldwide's directors. The
Reorganization Agreement contemplated a merger of Triton Worldwide, Inc. (a wholly owned subsidiary of Triton created for purposes
of the merger) into Worldwide pursuant to 8 Del. C. § 251. Triton's
Board of Directors approved the Reorganization Agreement on August 5, 1986, and the Board of Directors and stockholders of Triton
Worldwide, Inc. approved it on September 17, 1986.
Under the Reorganization Agreement, each share of Worldwide
common stock would be converted into .10 of a share of Triton
common stock, plus cash for fractional shares, and each share of
Worldwide preferred stock would be converted into .45 of a share
of Triton common stock, plus cash for fractional shares. The Reorganization Agreement also provided for statutory appraisal rights
with respect to the Worldwide preferred stock, and also (if the merger
were approved) for the payment of the unpaid Worldwide dividend
accrued through June 1, 1986. The aforementioned exchange ratio
was arrived at by arms length negotiations between Worldwide and
Triton. In approving the exchange ratio, the Worldwide Board relied
in part upon certain evaluation studies that had been done by E.
F. Hutton. Although it had not specifically recommended the exchange ratio ultimately agreed upon by the parties, E. F. Hutton
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was asked to, and did, render an opinion to the Worldwide Board
of Directors that the merger exchange ratio was fair to the common
and preferred shareholders from a financial point of view.
On October 14, 1986 Worldwide sent to its shareholders a notice
of a special meeting of shareholders, scheduled for November 17,
1986, to consider and vote upon the merger as provided in the
Reorganization Agreement. Included with the notice was a Joint
Proxy Statement of Worldwide and Triton (the "proxy statement").2
To approve the merger, affirmative vote of a majority of the outstanding shares of Worldwide common and preferred stock voting
together, plus the affirmative vote of a majority of the outstanding
shares of Worldwide preferred voting separately as a class, was
required.
At the November 17, 1986 Worldwide shareholders' meeting,
the requisite shareholder approval was obtained. 3 The merger was
consummated on November 18, 1986, the following day. On January
27, 1987, over two months later, this action was filed.
II.
The plaintiff, as representative of former common and preferred
stockholders of Worldwide, seeks a preliminary injunction, not against
the merger itself (which is now an accomplished fact), but against
the defendants' causing Worldwide to engage, pendente lite, in any
transaction outside of the ordinary course of its business, except upon
30 days' prior written notice to the Court and to plaintiff's counsel.
Plaintiff's rationale for seeking such relief is his claim that he will
probably succeed in establishing that the merger is a legal nullity,
and that as a consequence, the merger must be rescinded. Plaintiff
argues that to preserve his rescission remedy, there must be put into
place a mechanism that would prevent the defendants from taking
some corporate action, unbeknownst to plaintiff, that would make
rescission impossible or impractical. The preliminary injunction he
seeks is intended to serve that purpose. It is undisputed that no
2. A separate notice was sent to the shareholders of Triton, who approved
the merger at their meeting held on November 6, 1986.
3. Approximately 40 to 50 stockholders attended the meeting in person.
Although afforded an opportunity to do so, none of those in attendance chose to

vote by ballot. All voting was by proxies that were received either before or at the
meeting. On a combined basis, 9,424,772 shares (representing approximately 60.2%

of the aggregate outstanding common and preferred) voted to approve the merger,
and on a "class vote" basis, 607,020 shares of the preferred (representing about
51.1% of the outstanding preferred) voted in favor of the merger.
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claim or showing has been made that any such extraordinary act or
transaction is about to occur.
In support of his position, the plaintiff has advanced a veritable
cornucopia of highly technical statutory and disclosure arguments
going to the merits of his claim of merger-invalidity. Many of these
arguments are complex, some involve questions of apparent first
impression, and none has been (nor could have been) the subject of
in-depth briefing or pretrial discovery. 4 Plaintiff's arguments fall into
two categories: those based on claims of statutory invalidity and those
based upon claims of improper proxy disclosure.
The plaintiff argues that the merger is statutorily invalid, because
(1) a copy of the merger agreement was not enclosed along with the
notice of meeting and proxy statement mailed to Worldwide stockholders, and, hence, was not "submitted" to stockholders as required
by 8 Del. C. § 251, (2) the "merger agreement" ' was not properly
executed under § 251, because it bears an execution date of November
18, 1986, one day after the stockholders meeting, (3) the merger
agreement was not signed by the appropriate corporate officers or
attested to by the corporate secretary or assistant secretary in accordance with 8 Del. C. § 103, (4) the merger did not contain the
proper certification by the corporate secretary or assistant secretary
that the merger had been approved by the requisite shareholder vote,
and (5) certain post-meeting amendments made to the agreement of
merger were invalid, because they had not been submitted to, or
approved by, the shareholders.
The plaintiff also contends that the proxy statement contains
numerous material factual misstatements and omissions. Thus, it is
argued that the proxy statement (and hence the shareholder approval
which flowed from it) were invalid, because: (6) the proxy statement
incorrectly represented that the preferred stockholders were entitled
to appraisal rights, when, in fact, no such rights were available under
Delaware law, (7) the proxy statement understated the number of

4. Indeed, certain of plaintiffs "statutory invalidity" contentions were raised
for the first time at oral argument, which necessitated the Court having to require
counsel to file additional memoranda to cover the newly-raised points.

5. The plaintiff contends that the "merger agreement" was the document

hearing the caption "Agreement of Merger" that was attached as an exhibit to

the Reorganization Agreement. The defendants claim that the merger agreement
is the Reorganization Agreement itself. Many of the differences between the parties
flow from that fundamental dispute over which document constitutes the "merger
agreement".
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votes required to approve the merger, (8) the proxy statement improperly instructed shareholders who had voted by proxy, how to
revoke their proxy by casting a ballot at the meeting, (9) the proxy
statement alluded to, but failed to disclose, more favorable exchange
ratios and relative appraised values of reserves contained in the E.
F. Hutton report that the Worldwide Board had considered in negotiating the merger with Triton, (10) the proxy statement failed to
disclose the restrictions imposed by the TritonlWorldwide agreement
in principle upon Worldwide's ability to seek other bidders, (11) the
proxy statement did not adequately disclose the terms of the merger,
(12) the proxy statement did not properly present or furnish sufficient
information concerning per share equivalent values and dosing prices
for Worldwide common stock, and (13) the proxy statement misleadingly overstated the effect of a proposed certificate amendment
designed to limit the liability of Worldwide's officers and directors.
The defendants vigorously dispute each of these contentions.
They assert that plaintiffs disclosure claims are either factually mispremised (i.e., that the disclosure of the questioned matters was, in
fact, accurate) or that any inaccuracy would have been immaterial.
The defendants contend that the statutory violation claims also proceed from an invalid premise, viz., the argument that the "merger
agreement" was not the Reorganization Agreement but was the
document styled "Agreement of Merger" attached as an exhibit
thereto. (See FN 5, supra). In fact, defendants argue, the Reorganization Agreement was the merger agreement, and complied fully
with 8 Del. C. §§ 251 and 103, because that Agreement was made
available to all shareholders who attended the meeting, was accurately
summarized in the proxy statement mailed to all shareholders, and
6
was properly executed and acknowledged.
[1] For the reasons now discussed, it is unnecessary to address
these multitudinous issues on their merits, because an indispensable
requirement for preliminary injunctive relief-the threat of imminent
6. Plaintiff argues, in the alternative, that even if the Reorganization Agreement is the "merger agreement", it is invalid, because it does not contain the
required corporate secretarial acknowledgment that the signatures of the Worldwide
officers who executed the document were genuine. Defendants concede that such
certifications were not contained in the Reorganization Agreement as originally
executed, but emphasize that shortly after the oral argument, the required secretarial
certificates were prepared and copies were laid of record. On that basis the defendants
argue that this problem has now been cured, and that in no event could such a

minor technical oversight ever form a basis for an outright rescission of a corporate
merger.
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irreparable harm-has not been established. Having carefully considered the plaintiffs submissions in support of his application for
preliminary injunctive relief, I am compelled to conclude that his
motion must be denied, because at present there is nothing to be
enjoined.
III.
The instant application has every appearance of an injunction
motion in search of a rationale. The transaction of which plaintiff
complains-a merger claimed to be invalid because it did not conform
to statutory requirements and was procured by an uninformed shareholder vote-is now history. The merger took place three months
ago, having been consummated on November 18, 1986. Before its
consummation the merger did represent a specific, threatened event
that, if wrongful, could have been preliminarily enjoined. Indeed,
many of the invalidity arguments being advanced by the plaintiff
now were equally available to him then.7
Now, three months later, what is it that the plaintiff seeks to
have enjoined? At present plaintiff is unable to point to any specific
prejudicial act or transaction that is about to occur. What he argues
is that by reason of the numerous claimed statutory and disclosure
violations, he has shown a likelihood of ultimate success in establishing
that the merger is invalid, and, hence, a nullity. As a consequence,
plaintiff argues, the class would be entitled to the equitable relief of
rescission. He fears that any rescission remedy may become fatally
impaired because, before a final hearing takes place, the defendants
might cause Worldwide to engage in a transaction that might make
rescission impracticable. Although the plaintiff is presently unaware
of any such threatened transaction, he contends that the defendants'
very ability to cause Worldwide to engage in such a prejudicial future
transaction without prior notice to him constitutes irreparable harm.
Plaintiff's motion thus rests upon the following proposition:
where there is shown a likelihood that a consummated merger is
invalid either by reason of statutory and/or disclosure violations, and
where there exists a possibility that the surviving corporation may
be caused to enter into a transaction that may prejudice a later
7. The plaintiff's disclosure contentions and his argument that the merger
agreement had not been validly "submitted" to shareholders because no copy
thereof had been furnished to shareholders, were available to the plaintiff in October
and November, 1986, before the merger was consummated.
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rescission of the merger, that possibility, in and of itself, constitutes
irreparable harm that would justify a preliminary injunction prohibiting the corporation and its directors from committing the corporation to any transaction outside the ordinary course of its business,
except upon prior notice and opportunity for the plaintiff to seek to
have that transaction enjoined. Plaintiff cites no authority for that
proposition s and as thus framed, I have grave concerns as to its
validity. However, I need not decide that question in the abstract.
For even if under some (as-yet-undefined) set of circumstances the
relief requested could be justified, dearly no such circumstances are
presented here.
First, to grant injunctive relief on the present facts would do
violence to the requirement that there be a threat of imminent,
irreparable harm.
[2] What must be kept in mind is that a motion for preliminary

injunctive relief requires a court to take a step that, procedurally
speaking, is extraordinary: to make a "preliminary" determination
of the merits of a cause before there can be a final adjudication of

the plaintiffs claims. Ordinarily courts do not make "preliminary"
pronouncements concerning the merits of a case. Normally the merits
are not decided until either after a final hearing or on a motion for
summary judgment, but, in any event, not until the parties have
had a fill opportunity to take discovery and to develop and present
all available arguments in a proper, reasoned fashion. A preliminary
injunction is, therefore, extraordinary, because (among other things)
it represents a departure from the principle that a "merits" adjudication must occur in a merits-related procedural setting.
8. Plaintiff relies upon PanamanianScauidLes, Inc. v. Punta AL&ge Susar Corp,
Del. Ch., 146 A.2d 808 (1958) for the proposition that irreparable harm is established
where possible serious harm or inconvenience may result to a party taken before
he may have notice thereof. With that proposition I have no quarrel, but it is of
little help to plaintiff. The circumstances of its application in Panta Alegre only
underscore why relief should he denied here. In Punta Alegre, Chancellor Seitz refused
to dissolve an order temporarily restraining an issuer corporation from recognizing
any request to transfer shares that were registered in the plaintiff's name and that
were a subject of a dispute between the plaintiff and a codefendant bank. The
codefendant bank claimed entitlement to the shares and intended to sell them. In
Punta Alegre the plaintiff's concern was that the issuer might be legally obligated to
honor a request to transfer the shares without affording prior notice to the plaintiff.
The temporary restraining order entered in that case was intended to prevent that
from occurring until the ownership dispute could be resolved. Panta Alegre, unlike
this case, involved a specifl threatened harm (a transfer of plaintiff's shares without
its knowledge) to a spciflc individual (the Bank). Here, in contrast, no specific act
by any specific individual is threatened.
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[3-5] The only justification for such a departure is necessitythe need to prevent some act or event that would otherwise irreparably
harm the applicant by depriving him of an adequate remedy, even
if he were ultimately to prevail on his claims. The prevention of
irreparable harm, then, is why courts of equity will undertake to
determine the merits on a preliminary basis. Our decisions have
recognized that without the critical element or irreparable harm, a
preliminary adjudication would have the characteristics of an advisory
opinion. See, e.g, FMC Corp. and FMC Acquisition Corp. v. R. P. Scherer
Corporation, Del. Ch., C. A. No. 6889, Lombobardi, V.C. (August
6, 1982); New Castle County Vocational Technical Educ. Assoc. v. Board
of Education of New Castle County, Del. Ch. 451 A.2d 1156, 1164
(1982); see also Coffinan v. Breeze Corporations, 323 U.S. 316, 323-24
(1945). This is because where there exists no threat of imminent
irreparable harm, a preliminary adjudication of the merits would be
an unnecessary academic exercise. New Castle Vocational Technical Educ.
Assoc., 451 A.2d at 1164 (where irreparable injury not established,
"a discussion of the probability of success on the merits is not useful
and in fact, appears to be an 'advisory opinion' which could well
be as satisfactory to the Plaintiff as the issuance of the injunction
itself."')9 Indeed under such circumstances a preliminary adjudication
may be ill-advised, because the frenetic environment in which such
motions are prepared and presented frequently leaves inadequate
time for counsel to develop all pertinent arguments or to present
them as adequately as would be done under less pressured circumstances.
[6] Necessity being the force that will justify a preliminary
adjudication of a case on its merits, common sense and sound policy
suggest-and our decisions reflect-the requirement that the necessity
must, in fact, be genuine and not contrived. That requirement has
been expressed in various ways. As stated in High on Injunctions, (4th
Ed.), Vol. I, Sec. 22 (quoted by this Court in Gimbel v. Signal Companies,
Inc., Del. Ch., 316 A.2d 599, 602 (1974), aff'd, Del. Supr., 316
A.2d 619 (1974)):
9. This does not mean that the Court lacks the power to pronounce upon
an applicant's probability of success on the merits in cases where no irreparable
harm is found to exist. Quite often courts do rule on both injunctive aspects
(probable success on the merits and irreparable harm) either because it is thought
desirable to dispose of the motion on alternative grounds, or because the irreparable
harm issue may involve a close question. The point intended to be made here is
simply that where irreparable harm is clearly lacking, this Court may, quite properly,
exercise its discretion not to make any preliminary determination of the merits of
the case.
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"An injunction, being the 'strong arm of equity,' should
never be granted except in a clear case of irreparableinjuy, and
with full conviction on the part of the court of its urgent
necessity." (Emphasis added)
Consistent with the above formulation, this Court has held that an
injunction requires a showing of harm that is "imminent" and
"irreparable," not "remote and speculative". Valhi, Inc. v. PSA,
Inc., Del. Ch., Civil Action No. 5730, Marvel, C. (November 17,
1978), at 3. It has denied an injunction because there had been no
showing of "irreparable, imminent, unspeculative harm." FAX Corp.
and FMC Acquisition Corp. v. R. P. Scherer Corporation, supra, at 12.
And it has recognized that the harm threatened must be "truly
irreparable". American General Corp. v. Texas Air Corp., Del. Ch.,
Civil Action Nos. 8390, 8406, 8650 and 8805, Hartnett, V.C. (February 5, 1987), at 10.
[7] The requirement that the prospective "irreparable harm"
must be "imminent", "unspeculative" and "genuine", compels the
conclusion that preliminary injunctive relief is unwarranted, because
no harm of that character is threatened here. All that is threatened
is the possibility, without more, that at some undefined point in the
future, the defendants might cause Worldwide to enter into a transaction that might make rescission impracticable. Without knowing
what kind of transaction is sought to be enjoined, or when that
transaction will take place, or what other interests are implicated,
the risk feared by plaintiff cannot be assessed in any rational way.
At this stage and on this record, such harm must be deemed "speculative", "remote", and not "imminent". To hold otherwise would
virtually eliminate irreparable harm as a requirement for preliminary
injunctive relief. It is difficult to imagine an opinion that would be
more advisory or academic than a "preliminary" determination of
the merits of the multitudinous, and complex statutory and disclosure
claims advanced by the plaintiff in this case, only one week after
this action was filed, and particularly where, as here, that determination would have to be made on an expedited basis and on a
record that is, as yet, minimally developed. Under those circumstances, to accept an invitation to write a "mini-treatise" on Delaware
corporation law where no "urgent necessity" to do so has been
demonstrated, would, in my opinion, be ill advised.
[8-9] Second, even if reasonable men might differ as to the
correctness of the foregoing analysis, there are other reasons, peculiar
to this case, why this Court should stay its hand. To begin with,
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the plaintiff's application, coming at this time, is somewhat lacking
in equity. To the extent that the plaintiff professes concern that at
some point in the future his rescission remedy might be impaired,
that risk is, to a degree, one of his own making. As previously noted,
many of the merger-invalidity arguments being advanced today could
have been presented three months ago on a timely motion to preliminarily enjoin the merger. (See FN 7, supra.) Moreover, and
independent of that, an expedited hearing on the merits (assuming
a proper showing of cause) would operate to mitigate that risk.
Finally, the risk itself may be nonexistent, to the extent that remedies
other than rescission would afford an adequate substitute. 10
[10] Third, even if it be assumed that the plaintiff has made the
requisite showing of irreparable harm, he has not established that
the harm to him if injunctive relief is denied would outweigh the
harm that would befall the defendants if injunctive relief is granted.
See Gimbel v. Signal Companies, Inc., 316 A.2d at 603-604; Petty v.
Penntech Papers, Inc., Del. Ch., 347"A.2d 140 (1975); Wylain v. TRE

Corp., Del. Oh. 412 A.2d 338 (1980). Plaintiff insists that the restraint
being sought here is minimal. I view the matter somewhat differently.
In the instant circumstances, a preliminary injunction would impose
upon the defendants an equal, if not greater, burden than what the
plaintiff would suffer if injunctive relief were denied.
[11] A denial of preliminary injunctive relief would subject the
plaintiff and the class he seeks to represent to a risk (the extent of
which it is presently impossible to assess) that at some future point
the defendants might cause Worldwide to engage in a transaction
that would make rescission impracticable. Against that risk there
must be balanced the potential impact of a "no-extraordinary-transaction" injunction upon the defendants. Such a restraint would
interfere with Worldwide's directors in discharging their duty, embodied in 8 Del. C. § 141(a), to manage the affairs of the corporation.
In a real sense it would make the plaintiff an ex officio member of
Worldwide's Board of Directors, since any prospective transaction
arguably outside the ordinary course of Worldwide's business would
first have to be "cleared" with plaintiffs counsel, who, should he
disapprove of it, would then be free to ask this Court for a preliminary
10. The plaintiff himself has suggested possible alternative remedies, including
the appointment of a receiver for Worldwide or a spin-off of its assets. At this
point the Court simply notes these possible remedies, without commenting as to
whether they would provide relief equivalent to rescission.
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injunction. By that process this Court would also be impressed into
becoming involved in the Board's deliberative processes and affairs
for so long as this action remains pending. And, it would be required
to determine (on what basis it is not yet clear) the propriety of one
or more disputed, prospective, business decisions having nothing to
do with the merits of this lawsuit, each of which would be the subject
of a separate preliminary injunction proceeding. There may be cases
where the imposition of that form of injunctive relief would, under
the circumstances, be justified. Suffice it to say that this case is not
one of them.

For the foregoing reasons, the plaintiff's motion for a preliminary
injunction is denied.
IT IS SO ORDERED.

KLEINHANDLER v. BORGIA
No. 8334
Court of Chancery of the State of Delaware, New Castle
March 31, 1987
Plaintiff, a minority stockholder brought this action attacking a
cash-out merger as fraudulent and serving no legitimate business
purpose.
The court of chancery, per Vice-Chancellor Berger, dismissed
the complaint for failure to state a claim, based upon the fact that
plaintiff did not provide any specific acts to support his allegations.
Plaintiff was, however, granted leave to amend.
1. Pretrial Procedure C

681

On a motion to dismiss, the court will not consider matters
outside of the complaint and proxy statement for purposes of its
decision.
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622, 623

A motion to dismiss for failure to state a claim must be denied
unless it appears with reasonable certainty that plaintiff would not
be entitled to the relief sought under any set of facts that could be
proven to support the action.
3.

Corporations C
Pleading

0

584

8(1.5)

In a suit challenging a cash-out merger, plaintiff must still "allege
specific acts of fraud, misrepresentation, or other items of misconduct
to demonstrate the unfairness of the merger to the minority."
4.

Pretrial Procedure 0

689

Unsupported conclusions of fact in a complaint are not deemed
admitted.
5.

Corporations 0
Pleading

581

¢= 8(2)

An allegation that a merger serves no legitimate business purpose
fails as a matter of law.
6.

Pleading

0

42, 48

"A complaint need only give general notice of the claim asserted. "
7.

Corporations 0

198(4)

Inquiries into the purchase of stock or assets of a company need
not be disclosed in the proxy statements.
Henry Heiman, Esquire, of Heiman & Aber, Wilmington, Delaware,
and Stull, Stull & Brody, New York, New York, and Law Offices
of Joseph H. Weiss, New York, New York, for plaintiff.
Michael D. Goldman, Esquire, and Richard L. Horwitz, Esquire,
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of Potter Anderson & Corroon, Wilmington, Delaware, and Kelley
Drye & Warren, New York, New York, for defendants Borgia,
Bruno, Gunsberg, MacMillen, Preuster, Schuman, Simonelli, and
the Walter Reade Organization, Inc.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, and Milbank, Tweed, Haley & McCloy,
New York, New York, for defendants Broomfield, Carey, Green,
Intrator, Kells, Williams, Columbia Pictures Industries, Inc., WRO
Purchasing Corp., and The Coca-Cola Company.
BERGER,

Vice-Chancellor

Plaintiff, Neil Kleinhandler, brought this action attacking the
merger between The Walter Reade Organization, Inc. ("WRO")
and WRO purchasing Corporation ("Purchasing"), a wholly-owned
subsidiary of The Coca-Cola Company ("Coca-Cola"). Defendants
are WRO, Purchasing, Coca-Cola, Columbia Pictures Industries,
Inc. ("Columbia"), a subsidiary of Coca-Cola and the largest single
WRO stockholder, and the individual members of WRO's board of
directors. Pursuant to the merger, plaintiff and all WRO stockholders
other than Columbia were cashed out for $5.25 per share.
[1] The following facts are drawn from the complaint and the
WRO proxy statement, incorporated by reference in the complaint,
which was disseminated in connection with the merger. The complaint
was filed shortly before the January 23, 1986 stockholders' meeting
at which the merger was approved. At that time plaintiff took some
discovery in support of a preliminary injunction motion which he
never brought on. However, the parties continue to treat the pending
motion as one to dismiss and the Court will not consider matters
outside of the complaint and proxy statement for purposes of its
decision.
WRO is a Delaware corporation engaged in the business of
exhibiting motion pictures, operating concessions at motion picture
theatres and distributing educational and non-theatrical films. As of
June, 1983, Columbia owned slightly more than 2.3 million shares
of WRO, representing approximately 41 % of the outstanding stock.
WRO, which had previously sued Columbia and another company,
sought a preliminary injunction restraining Columbia from taking
steps to obtain or exercise control of WRO. Before that motion was
decided, Columbia and WRO entered into a letter agreement (the
"Letter Agreement") whereby the litigation was dismissed without
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prejudice. Pursuant to the Letter Agreement, WRO's board of directors was temporarily restructured, Columbia agreed to a standstill
and the parties adopted a buy-sell agreement.
Specifically, the Letter Agreement provided that WRO's certificate of incorporation would be amended to provide for two classes
of directors consisting of seven members each until November 3,
1985. The Class II directors were to be Columbia designees so long
as Columbia owned at least 20% of WRO's outstanding stock and
the Class I directors apparently were to be those directors elected
by WRO's public stockholders. For the two year period commencing
November 3, 1983, Columbia agreed that it would neither dispose
of nor acquire any of WRO's common stock except as permitted
by the Class I directors. WRO agreed that, during the same time
period, it would take no action to decrease Columbia's percentage
of ownership of common stock. Finally, the Letter Agreement provided that during the ten day period immediately preceding October
4, 1985, either party could notify the other of a cash price for the
common stock. The party receiving such a price notice would then
have the right, before November 4, 1985, to either buy the stock it
did not own or sell its stock at the given price. If Columbia were
to be the buyer, it would be obligated to tender for all of the
outstanding shares of common stock at the specified price.
In August, 1985, representatives of WRO, acting on behalf of
the Class I directors, contacted Columbia in anticipation of the
approaching time frame for the exercise of the buy-sell provisions.
WRO was interested in negotiating for the acquisition of its outstanding common stock without invoking the price notice arrangement under the Letter Agreement. On September 23, 1985, Columbia,
WRO and certain stockholders of WRO entered into a series of
agreements relating to the merger at issue. Those agreements set
the merger price at $5.25 per share; tolled the price notice provisions
of the Letter Agreement during the pendency of the merger agreement
and for approximately nine months thereafter if the merger were
not consummated; granted Columbia the option to purchase up to
one million shares of WRO common stock for $5.25 per share; and
granted Columbia an irrevocable proxy to vote a total of 469,789
shares held by four WRO stockholders. The option, if exercised,
together with the irrevocable proxies and Columbia's prior stock
interest, would amount to more than 50% of the outstanding common
stock and thereby assure approval of the merger.
Based upon these facts, the complaint alleges that "defendants
are attempting to carry out a pre-conceived plan to eliminate the
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public stockholders of [WRO]" and to wrongfully deprive them of
their investment in WRO. Complaint, 1 20. Plaintiff complains that
the merger price is "grossly inadequate and unfair and constitutes
a fraud upon the public stockholders." Complaint, J 27. In support
of this conclusion, plaintiff alleges that the merger price is considerably lower than the intrinsic value of the company's stock; a sale
of WRO's assets would realize a substantially higher amount than
that offered; and WRO's revenues and earnings will be increasing
substantially in the near future. See Complaint,
27-30.
In addition, the complaint alleges that WRO's directors recommended the merger without obtaining the opinion of an investment
banker (Complaint, 7 26); the merger is not the result of armslength negotiations (Complaint, 32); the merger serves no legitimate
business purpose (Complaint, J 33); and:
Prior to the Merger proposal, the defendants did not (i)
undertake an adequate evaluation of the Company's worth
as a potential merger or acquisition candidate or take adequate steps to enhance Walter Reade's value of attractiveness; (ii) effectively attempt to dispose of Walter Reade's
assets; or (iii) act so that the interests of the public shareholders were protected.
Complaint, J 31.
[2-4] A motion to dismiss for failure to state a claim must be
denied unless it appears with reasonable certainty that plaintiff would
not be entitled to the relief sought under any set of facts that could
be proven to support the action. Rabkin v. Philip A. Hunt Chemical

Corp., Del. Supr., 498 A.2d 1099, 1104 (1985) citing Harman v.
Masoneilan International, Inc., Del. Supr., 442 A.2d 487, 502 (1982).
In a suit challenging a cash-out merger, however, plaintiff must still
"allege specific acts of fraud, misrepresentation, or other items of
misconduct to demonstrate the unfairness of the merger terms to the

minority,"

Weinberger v. U.O.P., Inc., Del. Supr., 457 A.2d 701,

703 (1983), and unsupported conclusions of fact are not deemed

admitted. Weinberger v. U.O.P., Inc., Del. Ch., 409 A.2d 1262 (1979).
Defendants argue that the complaint fails to allege any such
specific acts of fraud or misconduct and only raises questions of

valuation-traditional subjects of an appraisal. In his brief, plaintiff
counters by arguing that "defendants violated their fiduciary responsibilities under Revlon by, inter alia, failing to seek out or conduct
negotiations with third parties to attempt to obtain the highest price
for the benefit of the minority stockholders." Plaintiff's Memorandum
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at 12. Plaintiff argues that the " Revlon claim" and the allegation
that the merger serves no legitimate business purpose raise issues
which go beyond an appraisal and import a form of overreaching.
Accordingly, based upon the holding in Rabkin v. Philip A. Hunt
Chemical Corp., supra, plaintiff argues that the motion to dismiss should
be denied.
[5] The business purpose allegation fails as a matter of law.
Weinberger v. U.O.P., Inc., 457 A.2d at 715. It is unclear whether

the remaining "claim,"based upon the holding in Revlon, Inc. v.
MacAndrews & Forbes Holding, Inc., Del. Supr., 506 A.2d 173 (1986),

would be viable if properly alleged. This is not a case where, as in
Revlon, there were competing bids and the target company ended
the auction by entering into a lock-up agreement with one of the
bidders on the basis of impermissible considerations. However, the
Court is not ruling on that question at present because the complaint
does not adequately allege a " Revlon claim."

[6] The only possible reference to such a claim is found in
paragraph 31 of the complaint where plaintiff makes the conclusory
allegation that defendants failed to "effectively attempt to dispose of
Walter Reade's assets. . .

."

While the Court recognizes that a

"complaint need only give general notice of the claim asserted,"
Rabkin, 498 A.2d at 1104, I am not satisfied that paragraph 31 of
the complaint satisfies even that liberal standard. At oral argument,
for example, counsel for plaintiff suggested that a substantial stockholder who wants to buy a company must shop the company under
Revlon and that the Class I directors of WRO breached their fiduciary
duties by failing to insist that the Class II directors agree to shop
the company. To the extent that either of those theories constitute
plaintiff's claim, they cannot be discerned from the allegation that
defendants (without specification) failed to effectively attempt to dispose of the company's assets.
[7] Finally, the complaint includes one disclosure allegationthat the Proxy Statement failed to disclose the terms of several inquires
received by the company with respect to the purchase of its stock
or assets and failed to disclose whether any steps were taken by the
company to pursue those inquiries. Complaint, 25. However, as
defendants noted in their opening brief, this Court has held that
such inquires need not be disclosed. See Bershad v. Curtiss-Wright Corp.,

Del. Ch., Civil Action Nos. 5827, 5830, Longobardi, V. C. (February
1, 1984); see also Elgin National Industries, Inc. v. Chemetron Corp., 299

F. Supp. 367 (D. Del. 1969). Plaintiff did not respond to this
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argument in his answering brief and, at oral argument, suggested
that the proxy statement should have disclosed the problems created
by the buy-sell agreement in attempting to shop the company. Inasmuch as there was no such allegation in the complaint, the Court
will not provide an advisory opinion as to the viability of such a
disclosure claim.
In sum, I find that the facts alleged and all reasonable inferences
that may be drawn therefrom do not support an entire fairness claim
predicated upon unfair price and the purported failure to obtain the
highest possible price for the company. However, in light of plaintiff's
theories as developed in his brief and oral argument, it is possible
that an amended complaint would survive a motion to dismiss.
Accordingly, defendants' motion to dismiss is granted and plaintiff
is given leave to amend within 30 days.

MARCIANO v. NAKASH
No. 7910
Court of Chancery of the State of Delaware, New Castle
April 14, 1987
Both the plaintiffs and the defendants collectively hold 50% of
the stock of a Delaware corporation, and have three nominees each
on the six member board of directors. A deadlock on the board
resulted when disputes arose between the parties, and appointment
of a custodian was eventually agreed upon. On September 9, 1985,
the court of chancery appointed a custodian whose authority was
limited to breaking deadlocks on the corporation's board. Despite
the fact that the business had been profitable prior to this litigation,
neither party was subsequently willing to invest the additional funds
necessary to finance a new line of goods. The custodian advised the
court that the deadlocked ownership structure of the company prevented the corporation from fulfilling the purpose for which it was
formed and continuing on independently; consequently, he recom-

