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argument in his answering brief and, at oral argument, suggested
that the proxy statement should have disclosed the problems created
by the buy-sell agreement in attempting to shop the company. Inasmuch as there was no such allegation in the complaint, the Court
will not provide an advisory opinion as to the viability of such a
disclosure claim.
In sum, I find that the facts alleged and all reasonable inferences
that may be drawn therefrom do not support an entire fairness claim
predicated upon unfair price and the purported failure to obtain the
highest possible price for the company. However, in light of plaintiff's
theories as developed in his brief and oral argument, it is possible
that an amended complaint would survive a motion to dismiss.
Accordingly, defendants' motion to dismiss is granted and plaintiff
is given leave to amend within 30 days.

MARCIANO v. NAKASH
No. 7910
Court of Chancery of the State of Delaware, New Castle
April 14, 1987
Both the plaintiffs and the defendants collectively hold 50% of
the stock of a Delaware corporation, and have three nominees each
on the six member board of directors. A deadlock on the board
resulted when disputes arose between the parties, and appointment
of a custodian was eventually agreed upon. On September 9, 1985,
the court of chancery appointed a custodian whose authority was
limited to breaking deadlocks on the corporation's board. Despite
the fact that the business had been profitable prior to this litigation,
neither party was subsequently willing to invest the additional funds
necessary to finance a new line of goods. The custodian advised the
court that the deadlocked ownership structure of the company prevented the corporation from fulfilling the purpose for which it was
formed and continuing on independently; consequently, he recom-
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mended that the company be liquidated. Subsequently, the court
directed the custodian to submit a plan of liquidation.
The court, per Vice-Chancellor Berger, enlarged the authority
of the present custodian to that of liquidating custodian and ordered
a plan of liquidation pursuant to Del. Code Ann. tit. 8, § 226(b).
In the order, the plaintiffs' pending derivative suit was excluded
from the bidding provided that it was continued at the plaintiffs'
expense and under the custodian's supervision. In addition, the court
agreed with the defendants that open bidding would unnecessarily
delay liquidation and would probably not generate any third party
interest. As to the defendants' creditor claim, the court was not
prepared to rule whether the debt should be satisfied before bidding
commenced and requested that the parties submit briefs on the issue
prior to bidding.
1. Corporations C

559(6), 569

A derivative suit which is conducted under the custodian's supervision and at the moving party's expense does not affect the
custodian's impartiality with respect to the parties involved in the
liquidation.
2.

Corporations 0

622(2)

Open bidding would be counterproductive when it delays the
liquidation of corporate assets while providing no benefit in terms
of a higher sale price and where there is no evidence indicating any
third party interest.
Joseph A. Rosenthal, Esquire, of Morris & Rosenthal, Wilmington,
Delaware, for plaintiffs.
William 0. LaMotte, III, Esquire, of Morris, Nichols, Arsht, &
Tunnell, Wilmington, Delaware, for defendants.
Grover C. Brown, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware, for liquidating custodian.
BERGER,

Vice-Chancellor

Attached hereto is an order entered today appointing Grover
C. Brown as the liquidating custodian of Gasoline, Ltd. ("Gasoline")
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pursuant to 8 Del. C. § 226(b) and establishing a plan of liquidation
of Gasoline's assets. The events leading to the entry of this order
may be summarized as follows. Plaintiffs (collectively the "Marcianos") and defendants (collectively the "Nakashes") each own 507o
of the stock of Gasoline and have three nominees on the six member
board of directors. Disputes arose between the parties which resulted
in a deadlock on the Gasoline board of directors. The parties were
unable to elect successor directors and agreed to the appointment of
a custodian. On September 9, 1985, the Court entered an Order,
pursuant to 8 Del. C. § 226(a)(1), appointing a custodian whose
powers were limited to breaking deadlocks on the Gasoline board.
After the first custodian withdrew, the Court appointed Grover C.
Brown, Esquire as custodian by Order dated July 17, 1986.
At the time this litigation began in January, 1985, Gasoline's
business was growing and profitable. However, the parties' underlying disputes remained unresolved following the appointment of a
custodian. As a result, neither the Nakashes nor the Marcianos were
willing to invest additional funds in Gasoline or provide the personal
guarantees necessary to obtain commercial financing. By report dated
February 3, 1987, the custodian advised the Court that Gasoline
then needed $6 million in financing in order to design and produce
its Fall 1987 line of goods. There was and continues to be no prospect
that the needed funds will be obtained with the result that Gasoline
will have no goods to sell after its Spring 1987 inventory is depleted.
The custodian concluded that, "because of its present managerial
structure, the corporation cannot accomplish the purpose for which
it was formed and, because of a lack of working capital due to its
deadlocked ownership structure, it has no prospects to continue on
independently." Report of Custodian at p. 18. He recommended,
and the parties agreed, that Gasoline should be liquidated.
By Order dated February 12, 1987, the custodian was directed
to prepare and present to the Court a plan of liquidation after
considering proposals submitted by the parties. The custodian did
so and the parties debated the merits of the custodian's plan extensively at a hearing on March 11, 1987, in subsequent letter memoranda and at two office conferences. Because time is of the essence,
I will not attempt to detail all of the arguments as to each disputed
aspect of the custodian's proposed plan of liquidation. The Court
has given the parties' views careful consideration and will specifically
address only the more significant areas of dispute as they relate to
the plan incorporated in the attached order.
1. Continuation of derivative claims. The custodian's proposed plan
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of liquidation provided that the parties would be given an opportunity
to bid on the assets of Gasoline. The Marcianos maintain that one
of the company's significant assets is their pending derivative litigation alleging mismanagement and self dealing by the Nakashes.
If the derivative litigation were included as an asset to be purchased

by the parties in the bidding process, the Marcianos claim that they
would be severely disadvantaged. The Marcianos say that they have
never seen a complete set of Gasoline's books and records and that
they cannot now evaluate the extent of the damage caused by the
Nakashes' alleged wrongdoing. Accordingly, the Marcianos suggest
that the derivative litigation be excluded from the bidding on Gasoline's assets and that the Marcianos be permitted to continue the
prosecution of the derivative claims at their own expense and under
the supervision of the custodian.
[1] The Nakashes oppose this proposal, arguing that it is wholly
inappropriate for an interested party to pursue corporate claims on
behalf of the custodian, whose function requires that he remain
entirely impartial. The Court agrees that the custodian's impartiality
must be preserved. However, under these circumstances, I am not
persuaded that the procedure suggested by the Marcianos would taint

the plan of liquidation or that there is any other equitable alternative.
First, I note that there is authority supporting the use of such a
procedure under similar circumstances. See Cahall v. Lofland, Del.
Ch., 107 A. 769 (1919); Clark on Receivers § 789.1. Second, Gasoline
is not in a financial position to pursue the derivative claim with its
own resources. Finally, the Marcianos will not retain significant
control over the litigation. Their attorneys will be required to provide
status reports to the custodian and the custodian will be empowered
to accept settlement offers and/or direct that the litigation be dismissed
as to any or all of the defendants.

As the parties will note, I have expanded upon the relevant
provisions included in the custodian's proposed form of order by

requiring the Marcianos to eliminate from the pending derivative
litigation any prayers that the recovery be distributed to the Marcianos rather than the corporation. If any recovery is obtained, the
Marcianos will be permitted to make an application to the custodian
and, thereafter, to the Court with respect to the appropriate distribution of those funds.

On the issue of derivative litigation, the remaining matter is
the Nakashes' interest in being permitted to pursue derivative litigation against the Marcianos. No such action has been filed to date
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and the Nakashes acknowledge that, in the first instance, they would
raise the matter with the custodian. The Court finds that it would
be premature to include any provision in the present order for the
conduct of such litigation. If a controversy develops, the Nakashes
will be permitted to apply to the Court for an appropriate order.
2. Payment of creditors. According to Gasoline's books, the company is indebted to a Nakash company in the approximate amount
of $2.2 million. The Marcianos intend to dispute the validity of that
debt and the custodian's proposed plan of liquidation provided that
disputed debts would not be paid until determined to be valid by
the custodian.
The Nakashes want the validity of their claim as creditors to
be determined before they bid on the assets of Gasoline. They argue
that, if the $2.2 million debt is going to remain unpaid for an
extended period of time, they will have to make some downvard
adjustment in their bid for the assets of Gasoline. Thus, they say
that the goal of maximizing the company's value will be defeated.
If the custodian and the Marcianos only needed to be satisfied
that the company is, indeed, indebted in the amount shown on its
books, the process of validating the debt could be accomplished
promptly. However, the Marcianos take a much broader view of
this issue. They say that, to determine the validity of the debt, one
would have to explore the manner in which Gasoline has been
operating, the alleged mismanagement by the Nakashes and the
impact of that alleged mismanagement on the company's need for
the borrowed funds. In short, the Marcianos would have the custodian, and the Court, try a portion of the pending derivative
litigation in order to resolve the Nakashes' claim as creditors.
Since the parties have not briefed this issue, the Court is not
prepared to rule on it at this time. The custodian's approach-that
disputed claims by creditors will not be paid pending a determination
of those claims-is incorporated in the attached order. However, the
parties are instructed to submit briefs on an agreed upon schedule
that will permit the Court to rule on this issue prior to the time
that bids must be submitted.
3. Bidding process. The Marcianos suggest that the bidding should
be open and that third parties should be allowed to bid. They suggest
a process whereby initial bids would be due at a specified time and
would be open to inspection by the public. Shortly thereafter, the
Marcianos suggest an auction in the courtroom. The Nakashes object
to this proposal on the grounds that it will delay the sale of Gasoline's
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assets, add to the expenses of liquidation and likely provide no benefit
in terms of a higher sale price. Considering all of the circumstances,
I agree with the Nakashes that open bidding is likely to be counterproductive.
[2] First, open bidding with third parties could not be accomplished on the same expedited time frame proposed by the custodian.
Where, as here, each passing day diminishes whatever is left of
Gasoline's going concern value, it appears that any benefit to be
gained by potentially increasing the number of bidders would be
balanced, if not outweighed, by the delay. Second, there is no
evidence to indicate that third parties would be interested in bidding
on Gasoline's assets. To the contrary, where one of the assets is the
right to use the Gasoline trademark, pending and subject to a dispute
between the parties as to who owns that trademark, it seems unlikely
that open bidding would generate any third party interest.
Finally, in revising the custodian's proposed form of order, I
have attempted to incorporate all of the parties' agreed upon modifications. If I have overlooked any such changes or, if the custodian
or the parties feel that the order needs to be clarified in some respect,
I will consider any such proposed clarification submitted within the
next five days. However, the attached order is effective as of this
date and should not be considered provisional or temporary in any
sense.
ORDER APPOINTING LIQUIDATING
CUSTODIAN PURSUANT TO 8 Del. C. § 226(b)
AND ESTABLISHING PLAN OF LIQUIDATION OF ASSETS
AND NOW, this 14 day of April 1987, the defendants Nakash
having moved on February 4, 1987 for an order pursuant to 8 Del.
C. § 226(b) enlarging the authority of the Custodian to that of a
liquidating receiver, and the Court having heard counsel thereon
and there being no opposition thereto, and the Court, by order of
February 12, 1987 having directed the Custodian, prior to granting
any enlargement of his authority, to prepare and present a plan of
liquidation for the defendant Gasoline, Ltd. after having first received
and considered proposals for liquidation submitted by the parties,
and the Custodian having done so by report filed with the Court
on March 5, 1987, and the plaintiffs Marciano having objected to
the plan of liquidation proposed by the Custodian, and the parties
having been heard on the proposed plan and plaintiffs' objections
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thereto on March 11, 1987, and the parties having thereafter responded to certain inquiries made by the Court at such hearing, the
defendants Nakash by letters of March 17, 1987 and the plaintiffs
Marciano by letter of March 30, 1987, and the matter having been
duly considered by the Court and it appearing under the circumstances that the following action should be taken on behalf of the
defendant Gasoline, Ltd., its creditors and its shareholders, now,
therefore,
IT IS HEREBY ORDERED AND DECREED as follows:
1. Pursuant to 8 Del. C. § 226(b) Grover C. Brown, Esquire,
having heretofore served as Custodian for the defendant Gasoline,
Ltd. for the limited purpose of breaking deadlocks of its board of
directors pursuant to the Order of this Court dated July 17, 1986,
is hereby appointed Custodian, with all powers granted a receiver
by 8 Del. C. § 291, for the purpose of liquidating the defendant
Gasoline, Ltd. pursuant to the plan and specific authority set forth
hereafter, and as such Custodian he is hereby vested with all the
usual powers, rights and duties of a receiver appointed by this Court.
2. The Custodian shall file bond in the penal sum of $1,000.00,
with surety approved by this Court, in the usual form of such bonds,
and the Custodian shall not enter on the performance of his duties
as such officer until such bond has been furnished and approved.
3. Upon giving bond as above provided, the Custodian shall
take possession of all the assets, estate, effects, files, papers, records,
documents, moneys, securities, choses in action, books of accounts,
and all other property, real, personal or mixed, of the defendant
Gasoline, Ltd., and shall retain custody of all such property, records,
and documents pending final determination of this suit, or until
further order of this Court.
4. The defendant Gasoline, Ltd. and its directors, officers,
managers, employees, agents, servants and attorneys are hereby
enjoined and restrained from interfering with the possession of the
Custodian and are further enjoined and restrained from collecting
or receiving any debt or demand and from paying out or in any
way transferring or delivering to any person any money, property
or effects of the defendant Gasoline, Ltd. during the pendency of
this action, except as permitted or directed-by the Custodian or by
express permission of the Court upon prior written notice to the
parties hereto.
5. The Custodian is authorized and empowered, without further
leave of the Court, to employ any assistants, servants, agents or
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such other persons as he deems necessary and proper to assist him
in diligently executing the duties imposed upon him by this Order,
relative to renting, managing, operating, insuring, maintaining, preserving, and protecting the property of the defendant Gasoline, Ltd.
in his possession or under his care and control as Custodian, on
such terms and conditions as he deems just and beneficial to the
performance of the trust of his office; the Custodian is further authorized and directed to pay the reasonable value of the services
rendered by such persons from any funds hereafter received by him
and in his possession as Custodian.
6. The Custodian shall forthwith prepare a list of all the creditors
of Gasoline,' Ltd. for purposes of giving notice of the plan of liquidation. The parties shall, within three days from the date of this
Order, prepare and provide to the Custodian a form of notice to
be sent to all such creditors and to the United States Government
advising of the plan of liquidation and allowing such creditors and
the United States Government to show cause, if any, why such plan
should not be implemented. The Court will conduct a hearing, on
the day before bids are to be submitted at a time convenient to all
parties and the Court, at which any interested parties may appear
and present their objections to the plan.
7. Within 15 days from the date of this Order the Custodian
shall file in the office of the Register in Chancery a full and complete
itemized inventory of all the assets of the defendant Gasoline, Ltd.
which shall show their nature and probable value, and an account of
all debts due from and to the corporation, as nearly as the same
can be ascertained. The Custodian is authorized to employ such
assistants and accountants as he deems necessary to properly accomplish such inventory, and to pay them the reasonable value of their
services from funds received by him as Custodian.
8. Upon the filing of the inventory as aforesaid, the Custodian
is authorized and directed to take the following action as to all assets
of the defendant Gasoline, Ltd., (excepting and excluding therefrom,
however, and excluding only therefrom, those derivative claims now
pending in legal actions previously filed on behalf of the corporation):
(a) The Custodian shall deliver promptly to counsel of record
for the plaintiffs Marciano and the defendants Nakash a
copy of the inventory filed with the Register in Chancery.
On the fifth business day following the delivery of such
inventory, the plaintiffs Marciano, as collectively the owners
of 50% of the outstanding stock of the defendant corpo-

1988]

UNREPORTED CASES

ration, and the defendants Nakash, as collectively the owners
of the remaining 50% of the outstanding stock of the corporation, shall submit to the Custodian, if they so desire,
sealed bids offering to purchase all, but not less than all
"of the assets of the corporation as above defined and to
pay a sum certain in cash therefor to the Custodian within
ten days of confirmation of such sale by the Court, such
assets to specifically include, (1) any remaining inventory
of goods for sale, (2) any fixtures, equipment, fixed assets
or real estate interests, (3) the accounts receivable of the
corporation as indicated on the inventory, and (4) the right
to use the trademark and trade name "Gasoline" pending
and subject to a determination, judicial or otherwise, as to
who is the rightful owner of the trademark and trade name.
(b) Subject to confirmation by the Court, the Custodian is
authorized to accept the higher of such bids, or a single
bid if only one is submitted, if, in his discretion, the proposal
is fair and reasonable under the circumstances. The Custodian, nonetheless, shall have the right to reject the high
bid, or a single bid if only one is submitted, if in his
discretion he determines it to be unfair or unreasonable
under the circumstances.
(c) If the Custodian determines to recommend that a bid
be accepted, he shall so report to the Court forthwith, upon
notice to the parties. The Custodian shall also give notice
to any creditor of the corporation of his intention. Thereafter, any party or any creditor shall be afforded an opportunity to object to the confirmation of such proposed
sale of assets by the Custodian at such time and in such
manner as directed by the Court.
(d) If the Court confirms the determination of the Custodian
and authorizes the bid to be accepted, the Custodian, shall,
upon receipt of the purchase price, execute all such documents as may be deemed necessary to transfer all assets
ofthe corporation as defined herein, including any books
and records necessary to the use and enjoyment of such
assets, to the successful bidder. The Custodian, however,
shall retain such books and records, or copies thereof, as
are necessary to pay the debts of the corporation and otherwise bring about its orderly dissolution. In any event,
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the Marcianos and the Nakashes have the right, at their
expense, to a copy of all of Gasoline, Ltd.'s books and
records in the Custodian's possession or control.
(e) From the proceeds so received from any such sale, the
Custodian shall undertake to pay all outstanding debts and
obligations of the corporation. If there is objection to the
validity of any debt, or objection to the immediate payment
thereof, the Custodian shall not pay such debt without
affording the objecting party, as well as the creditor, an
opportunity to be heard thereon before the Court.

(0 Following the payment of all valid debts of the defendant
Gasoline, Ltd., the Custodian, unless otherwise directed by
the Court, shall pay any funds remaining to the shareholders
on the basis of 50% to the plaintiffs Marciano collectively
and 50% to the defendants Nakash collectively. The Custodian shall thereafter make such disposition of any books
and records of the corporation remaining in his custody as
the Court shall direct. In any event, the Marcianos and
Nakashes have the right, at their expense, to a copy of all
of Gasoline, Ltd.'s books and records in the Custodian's
possession or control.
(g) In the event that the Custodian rejects the bid or bids
submitted, or in the event that the Court shall refuse to
confirm his decision to accept a bid, then the Custodian
shall forthwith undertake to sell any inventory of goods
remaining and any other assets, estate or interests of the
corporation for the best price and on the best terms deemed
available by him and shall proceed with the collection of
accounts receivable, the pursuit of such claims on behalf
of the corporation as maybe authorized by the Court, and

the payments of claims against the corporation to the extent
funds are available, and in all ways conduct himself in his
duties in accordance with Rules 148 through 168 of the
Rules of the Court of Chancery pertaining to receivers and
trustees for corporations.
9. As to the pending derivative claims brought on behalf of the
defendant Gasoline, Ltd. by the plaintiffs Marciano, both in this
Court in this civil action against the defendants Nakash and in the
Supreme Court of Hong Kong, High Court, 1986, No. A604 against
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the defendants Lee Seck Mon, Delia Chan Wai Sheung, Famous
Horse Garment Factory Ltd., Famous Label International Co. Ltd.,
Goodyear Industrial Corporation, Lucky Horse Garment Factory
Ltd., Jordache International (HK) Ltd. and Krio Tradings Ltd.,
the Custodian, pursuant to 8 Del. C. § 299, shall be substituted as
nominal defendant on whose behalf the claims are brought in the
place of the defendant Gasoline, Ltd.
10. As to the pending derivative claims referred to in paragraph
9 above, the Custodian, in his discretion, may permit the continued
prosecution of those claims by the plaintiffs Marciano and their
attorneys subject to the condition, however, that the Marcianos first
give their assurance and undertaking in writing to the Custodian
pursuant to this Order,
(a) that all expense of the conduct of such litigation will
be borne and paid by the Marcianos and that no part
thereof is to be paid by or sought to be charged to the
Custodian;
(b) that the Marcianos and their attorneys shall promptly
advise the Custodian of any offer by the defendants in such
litigation, or any of them, to settle such litigation or their
involvement therein;
(c) that the Custodian, with the approval of the Court, shall
have the power and authority to direct that any offer of
settlement, or an offer of partial settlement made by any
defendant in such litigation, be accepted and that the litigation be dismissed or otherwise terminated as to such
defendant or defendants, and shall also have the power and
authority to direct at any time that such litigation be terminated as to any or all of the defendants named therein.
(d) that while such litigation is pending and active, the
attorneys shall advise the Custodian of the status of that
litigation at least every thirty (30) days, and sooner if
requested by the Custodian, and shall supply to the Custodian promptly any information requested by him concerning such litigation to the extent of their ability; and
(e) that they shall pay and be responsible for, initially as
well as finally unless otherwise ordered by the Court, the
time expended by the Custodian and any expenses reasonably incurred by him in connection with such litigation in
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such amounts as may be approved from time to time by
the Court.
In addition, as a condition to the Marcianos' permission to
continue prosecution of the pending derivative claims, they must
take whatever steps are necessary to eliminate from the pending
derivative claims all claims or prayers for relief seeking recovery
directly for the Marcianos rather than for the corporation. Notwithstanding this condition, or any other provision of this Order, the
ultimate distribution of the proceeds of any settlement or judgment
shall be determined by this Court.
10. The Custodian is authorized and empowered to employ the
firm of Morris, James, Hitchens & Williams if, in his judgment,
legal advice, counsel or consultation is required in connection with
the performance of his duties of office, or to participate in pending
actions heretofore instituted by or against the defendant Gasoline,
Ltd., or actions to be filed against or on behalf of the Custodian
hereafter. The compensation for any legal advice or services rendered
to the Custodian by the firm of Morris, James, Hitchens & Williams
shall be subject to the approval of this Court.
11. The Custodian shall have leave to apply for such other and
further orders as may to him from time to time seem advisable and
necessary in the administration of the liquidation of the defendant
Gasoline, Ltd.
12. This Order remains subject to such further orders of the
Court as may be deemed necessary and appropriate in the circumstances.

IN RE MAXXAM GROUP, INC.
STOCKHOLDERS LITIGATION
No. 8636 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
April 16, 1987
Following the proposed merger of the defendant corporations,
shareholders of the merging corporation filed suit. Individual suits
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were consolidated and subsequently certified as a class pursuant to
Rule 23. Seeking to preliminarily and permanently enjoin the merger
transaction the plaintiff class asserted that the merging corporation
and its directors breached a fiduciary duty by failing to recommend
a merger that was entirely and intrinsically fair. Plaintiffs argued
that the consideration offered to them did not accurately reflect the
fair value of the acquired corporation's assets.
Plaintiffs and Defendants entered into and reached a settlement
based in part on events arising outside the litigation, which offered
plaintiffs a .03 increase in the conversion ratio and a conditional
right to receive additional shares of the acquiring corporation's preferred stock. The parties also agreed among themselves that the
defendants would pay attorney fees and expenses incurred by plaintiffs
as a result of the litigation. Upon presenting the settlement to the
court, one member of the class objected arguing that the settlement
was inadequate in view of the claims asserted by the class. The
objector requested that they be allowed to opt out of the proposed
settlement.
Characterizing the plaintiffs claims as weak and the settlement
as fair, the court of chancery, per Chancellor Allen, held that the
proposed merger of the two defendant corporations, both controlled
by the same corporation, did not breach any fiduciary duty, that
the original merger was fair because the negotiations were conducted
through individuals: who were not officers of either the defendants
or the controlling corporation; who served as directors of the controlling corporation prior to its current ownership; who had independent experience evaluating corporate mergers; and, who were
advised by independent expert advisors. Futhermore, the plaintiffs
offered no documented evidence as a basis to suspect that those who
negotiated the merger were not negotiating in a fully independent
and duly aggressive way. In light of the weakness of the plaintiffs
central claim, and their admission that the settlement was the best
that could be achieved, the proposed settlement constituted a fair,
reasonable and adequate basis for dismissal of the claims asserted.
Citing the notice and opportunity to be heard provisions of Rule
23, the adequacy of the proposed settlement, and that neither the
Constitution nor the rule required that those whose interests will be
affected by a final judgment be afforded the opportunity to opt out
of a properly certified class, the court refused to revise the order
establishing the class, thereby denying the objector such an opportunity.
The court further held that the plaintiffs stated a meritorious
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claim from which a benefit was derived and therefore they were
entitled to an award of costs, however only to the extent that the
litigation directly created a direct benefit to the shareholders.
1. Pretrial Procedure

-

505

In a motion to settle made pursuant to Rule 23(e), the essential
function of the court is to protect the interest of absent class members
who, although they have not actively participated in litigating claims,
will nevertheless be barred from future claims if the proposed settlement is approved and effectuated. DEL. CH. CT. R. 23(e).
2.

Pretrial Procedure
Motions

-

-

505

40

The essential function of the court in reviewing a motion to
settle is to protect the interest of the absent class members. This
responsibility inescapably places upon the court the burden of exercising judgment concerning the strengths and weaknesses of the
claims asserted, the value to the class of the benefits that would flow
from the settlement, if approved, the risks, expenses and delay of
litigation and all other factors that persons in litigation properly
consider with respect to decisions whether to settle or not.
3.

Pretrial Procedure

C--

505

The court's responsibility to absent class members when deciding
on a motion to settle does not require the court to actually try the
issues raised by the pleadings but, rather to make a preliminary
judgment based upon the record as it exists at the time of the
settlement hearing.
4.

Pretrial Procedure

-

505

Compromise and Settlement C

4

When reviewing the sufficiency of a motion to settle pursuant
to Rule 23(e), it is appropriate for the court to recognize that law
favors compromise and settlement so long as the proposed settlement
is fair and reasonable to the class. DEL. CH. CT. R. 23(e).
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Pretrial Procedure

0

505

Compromise and Settlement 03-

4

When reviewing a motion to settle, the question presented is
essentially whether, considering the strengths and weaknesses of the
claims alleged and the defenses asserted, the proffered settlement
represents a fair and reasonable consideration for release of those
claims.
6.

Pretrial Procedure

C=c

505

In the context of a settlement negotiated between the plaintiff
class and defendants, with one member of the class objecting to the
settlement, those proposiig the settlement as fair bear the burden
of persuading the court on that point.
7.

Corporations

0

320(11)

In evaluating the fairness of a merger proposed by the defendants, the burden of persuasion shifted to the plaintiffs, when the
defendants (a) negotiated through individuals who were not officers
of the corporations, (b) served as directors of the controlling corporation prior to its current ownership, (c) had previous merger
experience, (d) were advised by independent expert advisors, and
(e) when discovery provided no basis to suspect that those negotiating
the transaction were not negotiating in a fully independent and duly
aggressive way.
8.

Corporations

0

182.4(2)

On application to enjoin effectuation of a merger, hypothetical
asset appraisals are far less meaningful than the valuation of the
whole enterprise as a going concern fixed by the search for a buyer
and arms-length negotiation.
9.

Pretrial Procedure

0

Constitutional Law 0

505
309(1.5)

When one member of a properly certified class under Rule
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23(b)(1)(a) or (b)(2) objects to a settlement between the class and
the defendants, neither the Constitution nor the rule requires that
those whose interests will be affected by a final judgment be afforded
a right to opt out of the proposed settlement. U.S. Const. Amend
XIV; DEL. CH. CT. R. 23(b)(1)(A) & (b)(2)
10.

Pretrial Procedure

(

505

In a clear instance of a class properly certified, the rights of
absentees are fully protected by the court's concluding that the
prerequisites set forth in paragraph (a) of Rule 23 are met; by
affording the class members the best notice practicable of the action,
of its proposed settlement and of an opportunity to be heard; and
finally by the court exercising its impartial and informed judgment
concerning the fairness and adequacy of any proposed settlement.
No more is required by the law and no more is practical in cases
of this kind. DEL. CH. CT. R. 23(a).
11.

Pretrial Procedure

0

505

At the request of a single objector the order consolidating cases
into a class action suit will not be revised to allow the objector an
opportunity to opt out of a proposed settlement when, as in this
case, the class has been properly certified under Rule 23. DEL. CH.
CT. R. 23.

12.

Corporations C
Costs 0

189(14)

172

In determining the appropriate amount of an award for costs
arising out of litigation, a court need not follow a strict formula.
Several factors are relevant including the benefit achieved, the work
required, the contingent nature of the undertaking, etc. The benefits
achieved by the litigation constitute the factor generally accorded the
greatest weight.
13.

Corporations 0

189(14)

In many, perhaps most, cases it will be clear that the entire
benefit of settlement is directly and entirely attributable to the liti-
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gation. Where, however, an armslength merger is modified during
the course of stockholder litigation challenging it, or where an interested merger is negotiated by an ostensibly independent board or
committee, a resulting change in merger terms may in part be
attributable not to the litigation itself but to efforts of that board or
committee meeting its legal responsibilities.
14.

Corporations C
Costs 0-

189(14)

172

Once plaintiffs have stated a meritorious class action complaint
and the case is thereafter settled on changed terms beneficial to the
class of shareholders, plaintiffs attorney will typically be entitled to
some fee at least if the benefit creates a fund. But, in fixing the
amount of any such fee, a closer look at the particular role of the
litigation may be appropriate.
15.

Corporations C=Costs C

189(14)

172

When plaintiffs have stated a meritorious claim from which a
benefit has been achieved they are entitled to an award of costs.
However, such an award is appropriate only to the extent that the
litigation actually achieved the benefits.
Irving Morris, Esquire, and Kevin Gross, Esquire, of Morris and
Rosenthal, Wilmington; Ralph Ellis, Esquire, and Judith Spanier,
Esquire, of Abbey & Ellis, New York, New York; Ronald Litowitz,
Esquire, of Bernstein, Litowitz, Berger & Grossmann, New York,
New York; Stanley Kaufman, Esquire, and Lorna N. Graham,
Esquire, of Kaufman, Malchman, Kaufmann & Kirby, New York,
New York; and Ellen Chapnick, Esquire, and Sherrie Brown, Esquire, of Wolf, Popper, Ross, Wolf & Jones, New York, New York,
for plaintiffs.
A. Gilchrist Sparks, III, Esquire, and Michael Houghton, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and
Greg A. Daniow, Esquire, and Alan R. Friedman, Esquire, of
Kramer, Levin, Nessen, Kamin & Frankel, New York, New York,
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for defendants MCO Holdings, Inc., Charles E. Hurwitz, George
Kozmetsky, David B. Learner, William C. Leone, Ezra G. Levin,
and Barry Munitz.
William S. Gee, Esquire, of Saul, Ewing, Remick & Saul, Wilmington, Delaware, for defendants Maxxam and certain of its directors; Robert P. Patterson, Jr., Esquire, of Patterson, Belknap,
Webb & Tyler, New York, New York, for defendants Johnson and
Sands; and Joseph Ferraro, Esquire, of Shea & Gould, New York,
New York, for defendants Affinito & Rosen.
William Prickett, Esquire, Vernon R. Proctor, Esquire, and Philip
B. Obbard, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware; and Howard I. Rhine, Esquire, and Kenneth
S. Goodwin, Esquire, of Coleman & Rhine, New York, New York,
for objector Ruth Glinert.
ALLEN,

Chancellor

The captioned matter is before the court on the motion of
plaintiffs, pursuant to Rule 23(e), for an order approving as fair
and reasonable a proposed settlement of the claims asserted in these
stockholder actions. The actions have been certified as class actions
pursuant to Rule 23(b)(1) and (2). The class consists of holders of
common stock, excluding defendants, of Maxxam Group, Inc., a
Delaware corporation as of September 24, 1986. Notice to all of the
class members of the pendency of this action,' of the proposed settlement and of the time and place of the hearing on the fairness of
its terms has been afforded to all class members and the hearing
held. At the hearing a single shareholder appeared, through counsel,
and earnestly and competently argued that the proposed settlement
ought not to be approved by the court. Counsel for the representative
plaintiffs, however, urged that the settlement offered fair and adequate
compensation for release of the claims asserted. This is the court's
opinion on the pending application concerning the proposed settlement.
[1-4] The essential function of the court on an application of
this kind is to protect the interests of absent class members who,
although they have not actively participated in litigating the claims
asserted, will nevertheless be barred from future litigation of any
such claims if the proposed settlement is approved and effectuated.
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This responsibility inescapably places upon the court the burden of
exercising judgment concerning the strengths and weaknesses of the
claims asserted, the value to the class of the benefits that would flow
from the settlement, if approved, the risks, expense and delay of
litigation and all other factors that persons in litigation properly
consider with respect to decisions whether to settle or not. Exercising
this responsibility does not, however, require the court to actually
try the issues raised by the pleadings but, rather, to make a preliminary judgment based upon the record as it exists at the time of the
settlement hearing. In this process, it is appropriate for the court to
recognize that the law favors compromise and settlement of claims
and that this policy extends to class claims so long as the proposed
settlement is fair and reasonable to the class.
For the reasons that follow, I find the proposed settlement to
constitute a fair, reasonable and adequate basis for the dismissal of
the claims asserted. In order to explain the basis for judgment, it
will be helpful first to describe the background of the litigation, the
nature of the claims asserted and the terms of the proposed settlement.
It is to this preliminary matter that I first turn.
I.
A.

BACKGROUND OF THE LITIGATION

(a) The interrelated corporations involved. This litigation arises out
of and challenges the fairness of a proposed merger (the "original
merger proposal") between two Delaware corporations, MCO Holdings, Inc. and Maxxam Group, Inc. In that merger MCO would
be the surviving corporation and Maxxam shareholders would receive
for each Maxxam share two types of consideration: .15 shares of
common stock of MCO and (the predominate form of consideration)
one share of a redeemable, exchangeable preferred stock of MCO
that looks, in fact, rather similar in some respects to so-called "junk
bonds." Both Maxxam and MCO are controlled, directly or indirectly, by Federated Development Company ("Federated"), a New
York business trust. Charles E. Hurwitz, the chief executive officer
and chairman of the board of both MCO and Maxxam, owns,
beneficially, a majority of the outstanding beneficial interests in
Federated. Federated, MCO and persons controlling or affiliated
with them control 49.6% of the voting power of Maxxam. Six of
Maxxam's ten directors are also directors of MCO and/or trustees
of Federated.
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(b) Acquisition by Maxxam of Pacific Lumber Company. An appropriate place to begin the relevant chronology is with Maxxam's
October, 1985 tender offer for the shares of Pacific Lumber Co.
which was ultimately successful and preceded a February, 1986 merger
by which Pacific Lumber became a wholly-owned subsidiary of
Maxxam. That event is an appropriate starting place in this instance
because a central aspect of the complaints here sought to be settled
is the assertion that the proposed merger between MOO and Maxxam
does not fairly reflect the true or long-term value of Pacific Lumber's
timber holdings to Maxxam's shareholders.
In September, 1985, Maxxam announced an intention to commence a tender offer for all the common stock of Pacific Lumber
at a price of $38.50 per share. The board of Pacific, seeking to resist
the unsolicited and unwelcomed offer of Maxxam, retained Salomon
Brothers, Inc. to aid the board in analyzing both the value of Pacific
and the adequacy of the Maxxam offer and to develop alternatives
designed to maximize shareholder value. Salomon rapidly came to
the view that the $38.50 per share price offered was inadequate, but
not grossly inadequate and that a few dollars more per share might
be attainable if the company were to be sold. Salomon apparently
expressed the view to Pacific's board that "hypothetical valuations
of [Pacific's] timber assets were far higher than the Maxxam offerif broken down on a hypothetical value per share basis, they could
be higher than $70 per share. It was explained that these valuations
were hypothetical assets values based on extrapolations of the prices
paid for small quantities of logs and did not reflect what those assets
in the aggregate or the company in its entirety could be sold for in
current market. It was emphasized that these hypothetical figures
were not realizable values, present market values or anything akin
to that." Affidavit of Roger W. Miller.'
The Pacific board directed Salomon to explore whether alternative transactions superior to the Maxxam offer could be arranged.
In pursuing that alternative, Salomon Brothers considered and rejected as infeasible a self-tender offer and a recapitalization. It explored the possibility of a sale of the company to an alternative buyer
but found no person interested in such a transaction at a price higher
than $38.50 per share although it apparently contacted almost 100
entities. See Miller Affidavit 22. Finally, Salomon Brothers was re1. The Miller affidavit was filed in a civil action litigated in the northern
district of California arising out of the Maxxam tender offer for Pacific. A copy
of that affidavit has been supplied to the file in this case.
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quired to report to the Pacific board that it could recommend no
realistic alternative to the Max),xam offer that had a reasonable possibility of generating greater value for the shareholders and that it
would be in a position, following its study and market search, of
giving an opinion that a price of $40 per share was fair to the Pacific
shareholders. Thereafter the Pacific board, together with its advisors,
negotiated an increase from Maxxam to $40 a share, and, pursuant
to that increased offer, a majority of Pacific's stock was tendered to
Maxxam and purchased by it.
As indicated above, the claim that Pacific is worth more than
$40 a share-that its timberlands are currently undervalued by the
market and that its long-term value approaches $70 or $80 a shareis the factual predicate for much of the matter pleaded in the complaints in this action and for the position taken by the objector to
the proposed settlement.
(c) Procedures leading to the proposed merger attacked in the complaints
in this action. The follow-up merger between Pacific Lumber and a
Max-xam subsidiary occurred on [Start - Revised Page, April 30,
1987] February 26, 1986. In that same month, members of the
executive committees of MCO and Max.xam's boards of directors
began discussions with respect to a possible combination of the
companies. At meetings the following month, the boards of each of
the companies appointed a committee of directors who where not
officers or controlling shareholders of either company to consider,
negotiate and determine whether to recommend approval of the terms
of a business combination between the two corporations. For Maxxam,
that committee comprised two directors-Messrs. Robert Johnson
and John Sands. Both men had been directors of Maxxam from a
date preceding Mr. Hurwitz's relationship with the firm and both
appear to have experience and expertise in the field of mergers and
acquisitions.
Each negotiating committee retained an investment banking firm
to advise it. The Maxxam committee employed Bear Stearns & Co.,
Inc.; the MCO committee retained Drexel Burnham Lambert, Inc.
As both MCO and Maxxam own substantial real estate holdings,
the negotiating committees determined to select a single firm to
perform appraisals on real estate held by either firm. The firm of
Cushman and Wakefield, Inc. was retained in that connection.
After evaluating the appraisals of Cushman and Wakefield and
analyzing the other assets of the two [End-Revised Page, April 30,
1987] companies, it is said that the negotiating committees concluded
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that the ratio of the per share value of MOO's assets to the per
share value of Maxxam's assets was higher than the ratio of the
respective market prices of the companies' capital stock. Accordingly,
Drexel Burnham advised that it could not opine that any merger
with Maxxam would be fair from a financial point of view to MCO's
public shareholders if the exchange ratios in any such merger were
to be based primarily on the relatively equal market prices of the
two corporations' common stock. Representative trading prices for
Maxxam and MOO stock over the preceding periods are as follows:

3/29/85
6/28/85
9/30/85
12/31/85
3/27/86
6/30/86

Maxxam
14-1/8
14-5/8
12
11
18-5/8
16-3/4

MCO
13-1/8
13-1/8
13-3/8
13-7/8
15-1/2
13-7/8

Bear Stearns, as advisor to Maxxam's board, on the other hand,
stated that it would not be in a position to opine that a merger was
at a fair price to Maxxam's public shareholders if the exchange ratios
were based primarily on relative asset values. (In valuing Maxxam's
assets, Bear Stearns figured Pacific to have a value equal to what
Maxxam had recently paid for it, not a higher value based on any
appraisals of its timberlands.)
During August, 1986 the MCO negotiating committee presented
a number of proposals to Maxxam's negotiating committee and its
financial advisors. In September, 1986 the MOO negotiating committee proposed to the Maxxam negotiating committee that MOO
acquire Maxxam through the merger of Maxxam into a whollyowned subsidiary of MCO and that MCO issue to stockholders of
Maxxam shares of MOO common stock and MOO Class B Preferred
Stock in such a merger. Following negotiations on September 19,
1986 and September 20, 1986, the two committees reached agreement
to a merger in which each share of Maxxam's common stock would
be converted into .15 shares of MOO common stock and one share
of MOO Class B 13 1/4% Cumulative Redeemable Exchangeable
Preferred Stock. Thus, the principal consideration to be received by
the Maxxam shareholders under this proposal was the MCO Class
B Preferred Stock. It was (and as now modified remains) a complex
security. In brief its chief terms can be summarized as follows: It
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bears a cumulative dividend of $1.57675 per share; has a liquidation
preference of $11.90; carries the right to 1/3 of a vote per share;
is, under limited circumstances, convertible, in the distant future,
at the option of the holder into MCO common stock- and is both
redeemable and exchangeable at the option of the issuer. Specifically,
the Class B Preferred Stock would be redeemable at any time in
whole or in part at a price of $11.90 plus accrued and unpaid
dividends and, in addition, will be exchangeable at any time at
MCO's option, in whole or in part for MOO 13 114% Senior
Subordinated Notes due 2002 in a principal amount equal to $11.90
per share.
The proposal was presented to the Maxxam board on September
21, 1986 which determined not to vote on it at that time, but, at
a meeting on September 23, the Maxxam board, by the unanimous
vote of the members present (one member absent), adopted a resolution approving the proposal and recommending it to the shareholders. The proposal contained no majority of minority vote provision
and, thus, by reason of Mr. Hurwitz' direct and indirect control of
49.6% of the vote, was virtually assured of approval if Mr. Hurwitz
supported it, as he did.
B.

THE CLAIWS AND THE LITIGATION

Public announcement of the proposal was followed promptly by
the filing of a number of suits in this court seeking to enjoin effectuation of the transaction preliminarily and permanently on the
principal ground that it constituted a breach of fiduciary duty by
Mr. Hurwitz and the Maxxam board of directors. I turn now to a
description of the claims asserted in these actions and of the course
of the litigation.
(a) The claims asserted in this litigation. Those claims are predicated
upon an asserted duty of the defendants to recommend only a merger
that is entirely or intrinsically fair to the public shareholders of
Maxxam. This legal predicate is itself premised on the factual assertion that Mr. Hurwitz, through Federated, controls both corporations and thus the proposed merger is, in fact, a self-dealing
transaction. Based on these premises, the plaintiffs assert a number

2. That is, under certain conditions, such stock will be convertible following

the tenth, twelfth and fifteenth anniversaries of the merger pursuant to a conversion
formula.
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of theories of recovery, but I think they really come down to two
principal claims. First, they claim that the original merger proposal
does not represent a fair price for the minority's stock. As indicated
above, this argument is largely, if not entirely, predicated on the
claim that Pacific Lumber Company's extensive timber holdings are
worth very substantially more than the value that Bear Stearns &
Co. attributed to them in 1986 when it indicated a view that the
original merger proposal was fair.
The second principal theory of the complaints, as I read them,
is that defendants have breached their duty to deal fairly with the
public shareholders. Some of the specific aspects of this theory again
relate to the alleged greater long-term value of Pacific Lumber's
timberland holdings. It is asserted, for example, that the merger is
timed in a way to take advantage of the market's current undervaluation of those assets. It is also alleged that a failure to solicit
bids to sell Pacific Lumber's timberland holdings or to secure independent evaluations of the value of those holdings constitutes a
breach of duty.
The more interesting allegation, relating to a claimed breach of
a duty of fair dealing, is that the defendants have deliberately structured the transaction so as to deprive members of the class of an
ability to seek appraisal and that such structuring, in these particular
circumstances, constitutes a breach of fiduciary duty. In other words,
the claim, as I understand it, is that since members of the class will
receive as their merger consideration only "shares of stock of the
corporation surviving. . .[the] merger," 8 Del.C. § 262(b)(2), they
will not have a right to elect to have an appraisal made of the fair
value of their stock. But, it is alleged, the "redeemable, exchangeable" preferred stock that will constitute the major portion of the
consideration to be received provides to MCO the unconditional
right hereafter to unilaterally redeem the preferred stock and thus,
in effect, to change the consideration to be received in this merger
from all stock to stock and cash or to stock and notes. It is not
contended, as I understand it, that a redeemable preferred stock
should, for purposes of making appraisal rights available under
§ 262(b)(2), be deemed to constitute either cash or the debt security
which the holder may be required to take in exchange for the
preferred. Rather, it is suggested that in the circumstances of a selfdealing transaction, such structuring evidences a failure to treat public
shareholders entirely fairly. Stated differently, it is contended that
it is a breach of duty for a fiduciary to so structure a merger
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transaction as to (1) deprive minority shareholders of the right to
seek judicial appraisal of the fair value of their shares that would
be available were they required to take cash or debt in the merger,
while (2) affording the right to the controlling shareholder to thereafter
force such persons to, in effect, take cash or debt.
Defendants, of course, have filed answers denying material allegations of the complaints. In particular, they rely upon the alleged
independence of the directors who negotiated the transaction to assert
that the propriety of the original proposed merger should be governed
by the terms of the business judgment rule and not by the more
intense scrutiny required by the entire fairness standard. Beyond
that, they contend that the transaction passes muster even under the
enhanced standard of entire fairness. With respect to the principal
claim that the value of Pacific Lumber is not fairly reflected in the
merger consideration, defendants rely primarily upon the opinion of
Bear Stearns that the consideration offered by MCO is fair.
(b) The course of the litigation. The complaints were filed promptly

following public announcement of the original proposed merger.
Extensive document production was made by defendant. Four depositions were taken. On October 30, plaintiffs deposed Mr. Gilbert
E. Matthews, the Bear Stearns officer in charge of that firm's assignment to advise the Maxxamr board. On October 31, 1986 an
officer of Drexel Burnham was deposed. On February 4, 1987,
Matthews was again deposed and on February 11, 1987 Charles
Hurwitz was deposed. Each deposition lasted less than one day.
During the course of his late October deposition, Mr. Matthews
indicated that, because the market price of MOO's common stock
had declined following the September 23, 1986 board meeting at
which the Maxxam board recommended the MOO merger, Bear
Stearns entertained some doubt as to whether it would be in a
position to give an opinion that the transaction continued to be one
that was fair to the public shareholders from a financial point of
view. Matthews Dep. at pp. 18-26. In early December, 1986, Matthews in fact informed the Maxxarn negotiating committee that Bear
Stearns would not be able to give the fairness opinion it had orally
given on September 23 because of an intervening decline in the price
of MOO common stock. Matthews Dep. at 183.
Thereafter, without any further input from plaintiffs in this
litigation, negotiations with MOO and its advisor were reopened in
January. Revised terms were rather quickly agreed upon which would
permit Bear Stearns to give its fairness opinion. Those terms involved
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a change in the ratio of MCO common shares to be issued for each
share of Maxxam that would be cancelled in the merger from .15
to .18.
Defendants then suggested to plaintiffs that these cases be settled
on that basis. Plaintiffs declined to pursue settlement on the revised
terms because, it is asserted, those terms did not provide protection
in the event that MOO common stock should again decline in value
as had occurred after the announcement of the original merger
proposal. Plaintiffs then suggested that the terms of the class B
preferred be amended in a rather complex, not to say arcane, way
to offer some protection to members of the class from the risk of
future declines in the value of MCO stock. Plaintiffs' suggestion,
which is described below, was adopted and the revised merger proposal was recommended to the shareholders of each company and
approved at a March 27 stockholders' meeting of each.
C.

THE REVISED MERGER TERMS

Under the terms of the revised merger proposal each shareholder
of Maxxam will receive an additional .03 of a share of MCO common
stock for each share of Maxxam that will be lost. As indicated above,
the record suggests that this adjustment in conversion ratios is a
reflection of changed relative stock market values. 3 Using the most
current market data, the4 higher conversion ratio represents an increase in financial value.
3. The text above (page 8) outlines the relative stock prices through June,
1986. Maxxam's stock price declined significantly in July, 1986, falling steadily
from 16-3/4 to close the month at 11-1/8, in which vicinity it remained through
the autumn. On September 23, the day the Maxxam board approved the original
merger proposal, MCO's stock was trading at 14. It subsequently declined but has
now risen again. Representative data follows.
9/26/86
10/31/86
12/ 5/86
12/26/86
1/30/87
2/27/87
3/27/87

Maxxam
11
10-3/4
9-1/8
8-3/4
10-7/8
11-1/2
12-1/2

MCO
13-3/4
9-1/4
9-1/2
9-3/8
11-1/4
14-3/4
13-1/2

4. Specifically, on September 23, 1986 MCO common stock closed at $14
per share. Thus, a right to receive .15 of such a share on that day could be viewed
as worth $2.10. On January 28, 1987 (the day the revised terms were announced)
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The other change between the terms of the original merger
proposal and the revised one relates to the provision added at plaintiffs' insistence which creates a conditional or potential right for
members of the class to receive, four years hence, additional shares
in MCO Class B Preferred Stock. Both the number of shares that
might be received and the conditions under which they might be
received must be understood in order to assess the value of the
benefits that may flow from this settlement of this litigation. The
number of additional shares of MCO preferred that might in the
future be issuable to any member of the class will be determined
by dividing .4275 by the Average Preferred Stock Market Price
(which generally will be the average of the dosing prices of the Class
B preferred stock for 30 days prior to the issuance of such additional
shares-which itself will be no earlier than four years after the effective
date of the merger). For example, if, four years after the merger
date, the average price of the preferred stock is $15 per share, then
0.029 additional shares of preferred would be issuable in respect to
each share of Maxxam common stock cancelled in the merger. The
net effect of this operation will be to afford to each class member
the possibility of receiving an additional S.42 worth of preferred
stock in four years, if MCO's common stock does not appreciate
somewhat over that period.
MCO will have no obligation to issue any additional shares,
however, if in any calendar quarter (called measuring periods for
these purposes) the average common stock price (i.e., the average closing
prices of MCO common stock for the trading days in any calendar
month) reaches a stated target price for that quarter. In the event
that a target price is reached during the intervening four years, there
will be no right for any additional preferred shares. The target prices
start at $14.23 for the first period following the merger and increase
gradually (at a rate of 6-5/8%), quarter by quarter, until the sixteenth
quarter at which time the target price is $18.17. MCO's common
stock has recently exceeded the first target price.
The right to receive additional shares will be personal to the
members of the class; it will not be assignable or transferable, except
by operation of law.
MCO closed at $11-5/8. Thus, a right to receive .18 of such a share on that day
could be viewed as worth $1.99. See Matthews Dep. at p. 224. However, using
current market data (on April 13, for example, MCO closed at 14-5Y8), it would
appear that the .18 conversion ratio represents an increase in economic value to
Maxxam shareholders.
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Plaintiffs contend that the right to receive additional shares if
the MCO stock does not reach target levels provides the prospect
of some compensation to class members should the relatively minor
part of the consideration received in the merger represented by the
MCO common stock not appreciate in value appropriately over the
next four years.
II.
Plaintiffs bring this proposed settlement to the court with their
recommendation. They contend that the claims asserted face very
large obstacles and that the revised merger consideration is the best
that can be hoped for from this litigation given those obstacles.
Specifically, they point to the fact that each of the corporations
involved purported to act through independent director committees
and that, in doing so, defendants may have succeeded in clothing
themselves with the protections afforded to disinterested directors by
the business judgment rule. Moreover, as to the central issue-the
value of Pacific Lumber's timberland holdings-they point out that
the deposition of Bear Stearns, taken on two separate occasions,
yielded no easy ground to assert that the Bear Stearns technique of
valuation was fundamentally flawed or clearly inadequate. Thus,
despite the fact that they have done wide-ranging document discovery
(and report that their attorneys have invested 1,400 hours in discovery
and negotiating and implementing this proposal), plaintiffs seek court
approval of this settlement on the basis that the proposal is the best
that can be achieved, from their point of view.
In connection with their request of the court to approve the
proposed settlement, plaintiffs' counsel seek an award of attorneys'
fees of $520,000 and reimbursement of expenses in the amount of
$46,773.52, which MCO has agreed to pay, if approved.
The objector, appearing by counsel, disagrees strenuously with
this approach. She asserts that each of the theories asserted in the
complaints are sound; that this transaction is simply a way for Mr.
Hurwitz to arrogate to himself hidden values present in the Pacific
Lumber timberland holdings. Having achieved for Maxxam, at a
price of $900 million, control over Pacific Lumber's assets that are
worth, on objector's view of things, more than $1.5 billion, Mr.
Hurwitz now seeks to unfairly dilute the public shareholders' potential
to participate in the ultimate enjoyment of those undervalued assets
at a future time.
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In making this argument, objector relies upon three factors and
denigrates the Bear Stearns market approach valuing Pacific Lumber's timberland assets. First, objector relies upon the same material
that Salomon Brothers evaluated as "hypothetical value." That is,
appraisal valuations done by or for Pacific Lumber in the past which
show the value of its lumber holdings as more than a billion and a
half dollars. Second, objector relies upon a recent California proceeding in which the assets of a lumber company were valued and
the court determined that appraisal of assets was more dependable
than the theoretical value of the firm as an entity. Third, objector
notes the fact that Maxxam has recently declared, for purposes of
Section 338 of the Internal Revenue Code, that the fair market value
of Pacific Lumber's assets is greater than $1.5 billion. These factors,
then, lead objector to conclude that the charges in the complaints
have real merit and should be pursued. In light of her view of the
values involved, objector contends that the additional consideration
offered in the revised merger amounts to a "peppercorn" which
could not justify dismissal with prejudice of these claims.
III.
[5-6] As indicated above, the task of the court in a motion of
this kind is a practical one calling for the exercise of judgment. The
question presented is essentially whether, considering the strengths
and weaknesses of the claims alleged and the defenses asserted, the
proffered settlement represents a fair and reasonable consideration
for the release of those claims. Polk v. Good, Del. Supr., 507 A.2d
531 (1986); Rome v. Archer, Del. Supr., 197 A.2d 53 (1964); Neponse
Investment Co. v. Abramson, Del. Supr. 405 A.2d 97 (1979). It is, of
course, the interests of the class members that the court is charged,
in this setting, to protect. Those proposing the settlement as fair
bear the burden of persuading the court on that point. Fins v. Pearlman,
Del. Supr., 424 A.2d 305 (1980).
I do not regard the benefits of the proposed settlement-even
if all of the improved terms of the revised merger are considered as
benefits of this litigation-as very great. s However, I do not view
5. The extent to which the changed terms seem fairly attributable to this
litigation is touched upon below in connection with a discussion of plaintiffs'
application for an award of fees.
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the claims asserted as strong either. In attempting to balance these
central aspects relating to the fairness of the settlement, I turn first
to a review of the strengths of the claims asserted.
[7] Several factors suggest that plaintiffs' (and objector's) central
claim is quite weak. First, Maxxam's board acted through a negotiating commitee comprised of two directors (a) who were not
officers of the Company, (b) who served as directors of the corporation
prior to the time Hurwitz and his affiliates came to control it, (c)
who had independent experience with evaluating corporate merger
transactions, and (d) who were advised by independent, expert advisors. Second, the discovery, including a deposition of Hurwitz and
Bear Stearns (but not including depositions of the directors who
comprised the negotiating committee) provides no basis to suspect
that those directors, who negotiated the transaction over a considerable period, were not negotiating in a fully independent and duly
aggressive way. Thus, it appears that the burden of persuasion would

in this instance likely be shifted to plaintiffs, requiring plaintiffs to
persuade the court that the transaction orginally proposed was not
fair to Maxxam's public shareholders. Rosenblatl v. Getty Oil Co., Del.
Supr., 493 A.2d 929 (1985); Weinberger v. UOP, Inc., Del. Supr.,
457 A.2d 701 (1983).
[8] As to the central claim-that the price is unfair because it
does not fully reflect the value of Pacific Lumber's timber holdingsit seems unlikely that that burden could be carried given (1) the
reasonable methodology employed by Bear Stearns in valuing Pacific
Lumber as a whole and (2) the fact that the company's value had
recently been established in a market transaction in which there was
no reason to think an inaccurate market valuation resulted, I would
tend to agree with Judge Schwarzer of the United States District
Court for the Northern District of California who concluded, on an
application to enjoin effectuation of the Pacific Lumber-Maxxam
merger, that hypothetical, asset appraisals of timber are in this
instance far less meanigful than the valuation of the whole enterprise
as a going concern that was fixed by the Salomon search for a buyer
and the following arms-length negotiation between Maxxam and
Pacific Lumber's independent board. There is no persuasive indication in the record that the market for lumber companies or for
timber itself has changed materially over the short period since the
Maxxam-Pacific Lumber merger. There simply is no real reason to
think that Maxxam, in acquiring Pacific Lumber at $40 per share,
achieved the "steal" that is the essential predicate for the principal
claim asserted. That Maxxam subsequently used higher hypothetical
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values for the purpose of apportioning its purchase price for tax
purposes provides a frail basis to conclude that the price negotiated
in hard bargaining between Pacific Lumber and Maxxam (and reflected in the consideration proposed to be paid in the original merger
proposal) was inadequate. Accordingly, I do not regard the claims
directed to the fairness of the price as likely to be provable.
Nor do the claims directed to the fairness of the procedure
employed seem valuable. The apparent independence of the negotiating committee goes a long way in weakening such claims. Nothing
suggests that the timing of the transaction is disadvantageous from
the public shareholders' point of view. The claim that the merger
constitutes a breach of fiduciary duty because it permits the controlling shareholder to (ultimately) give cash or debt in exchange for
the Class B Preferred, while avoiding the appraisal right that would
be available if that form of consideration were given in the merger
itself, is the most plausible of the "fair dealing" type theories advanced. Neither proponents of the proposed settlement nor objector
has very fully briefed the law on this particular subject. Putting to
one side the effect on the probability of success of such a claim of
the role of an apparently disinterested negotiating committee, it seems
dear that if structuring an interested merger in this way would be
found to be a breach of duty, the likely remedy (on the theory that
flexible equitable remedies should be fashioned to address the specific
wrong found) would be some sort of quasi-appraisal remedy as distinct
from a right to rescission or rescissory damages. Thus, the value of
any such claim, even if we assume it would be made out, again
turns on the inadequacy of the price contemplated in the original
proposed merger. But, for the reasons set forth above, I cannot
conclude that there is a significant likelihood that that price is seriously
off the mark. Thus, I cannot evaluate the claim to a "quasi-appraisal"
even if it were established, as an economically valuable claim in
these circumstances.
Turning to the benefits alleged to flow from the proposal, I
evaluate them as modest but real. More specifically, I regard the
improved conversion ratio as an obvious benefit. If one regards the
total original package as worth, very roughly, $14 per Maxxam share
(i.e., $11.90 as the target value for one share of Class B Preferred
and $2.10 as the value of .15 of a share of MCO common trading
at $14) then the enhanced value of a .18 conversion ratio represents
about $.40 per Maxxam share (assuming the same $14 trading price).6
6. MCO common closed on April 14 at 14-5/8.
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While the market price of MCO common stock has varied over the
relevant period, the price when the .15 ratio was fixed and at the
current price makes a $.40 per Maxxam share valuation for the
change in conversion ratio a reasonable estimated value.
As to the contingent right to receive $.42 worth of MOO Preferred in four years if MCO common does not reach any of its
target prices, I regard that element of the proposal as so slight, in
any realistic assessment of it, to be, essentially without significance.
It can be likened to an insurance policy. But, given the target prices
and the stock price over the months before it was negotiated and
the length of time during which a target price can be reached, it
insures against a very unlikely event. Indeed, the current stock price
exceeds the first target price and, unless the MCO market goes down
(which, of course, it may do), the right will in fact be worthless
from the outset. In all events, there is no way to dependably evaluate
the value of this speculative benefit; to do so one would have to
know the likelihood of MCO stock hitting one of the target prices
over the next four years. I am satisfied, however, that the value of
this insurance appears to be de minimus, even excluding knowledge
that the MCO price now is above its first target price. Thus, in
assessing the fairness of the proposed settlement, I accord no weight
to the modified merger provision that offers some protection should
MOO common stock not reach any of the stated target prices over
the next four years.
Given my evaluation of the weakness of the central claim asserted
in the complaint (and urged by objector), I conclude, as an exercise
of my own judgment, that the approximate $.40 per share "sweetener" offered in the revised merger proposal represqnts a fair and
adequate basis to settle the claims asserted. I turn then to two
remaining questions: first, whether members of the class must or
should be afforded an opportunity to "opt out" of this class action
which has been certified as a class action under Rule 23(b)(2) and
(3) and, second, whether plaintiffs are entitled to an award of attorneys' fees and, if so, in what amount.
IV
[9-11] A case of this kind, in which all members of the class
will be affected by a prospective corporate transaction, presents a
clear instance of a class properly certified under either subparagraph
(b)(1)(A) or (b)(2) of Rule 23. In such cases, neither the rule itself
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nor the Constitution requires that those whose interest will be affected
by a final judgment be afforded a right to "opt out". See Phillips
Petroleum Company v. Shutts, __U.S. , 105 S. Ct. 2965 (1985);
In re Amsted Industries IncorporatedLitigation, Del. Ch., C.A. No. 8224,
Allen, C. (November 3, 1986); Schreiber v. Hadson Petroleum Corp.,
Del. Oh., C.A. No. 8513, Hartnett, V.0. (October 29, 1986). In
such instances as this, the rights of absentees are fully protected by
the court's concluding that the prerequisites set forth in paragraph
(a) of Rule 23 are met; by affording class members the best notice
practicable of the action, of its proposed settlement and of an opportunity to be heard; and finally by the court exercising its impartial
and informed judgment concerning the fairness and adequacy of any
proposed settlement. No more is required by the law and no more
is practical in cases of this kind. Accordingly, I will not revise the
order establishing these cases as class actions to afford to objector
(the only stockholder who has expressed any view of any of the
matters here treated other than plaintiffs) an opportunity to 'opt out'
of the proposed settlement.
V.
Finally, I turn to the application for fees and expenses. I will
not restate the applicable law now. It has frequently been restated.
See, e.g., Fox v. Chase Manhattan Bank, N.A., Del. Ch., C.A. No.
8192, Jacobs, V.C. (January 9, 1986); In re Beatrice Litigation, Del.
Oh., C.A. No. 8248, Allen, C. (April 16, 1986); SugarlandIndustries,
Inc. v. Thomas, Del. Supr., 420 A.2d 142 (1980); Allied Artists Picture
Corp. v. Baron, Del Supr., 413 A.2d 876 (1980).
I am content that plaintiffs are entitled to an award of some
fee. They have stated a "meritorious claim" as the phrase is understood in this context, Chrysler Corp. v. Dann, Del. Supr., 223 A.2d
384 (1966), and a benefit has followed. Allied Artists Picture Corp.,
413 A.2d at 876, 878.
[12-14] In determinig the appropriate amount of such an award,
this court has never followed a strict formula. Several factors are
relevant including the benefit achieved, the work required, the contingent nature of the undertaking, etc. The benefits achieved by the
litigation constitute the factor generally accorded the greatest weight.
But it is the benefits achieved by the litigation that is relevant and thus,
in this instance, it is appropriate to consider the role that the litigation
played in achieving the modified terms that constitute a benefit. In
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many, perhaps most, cases it will be clear that the entire benefit is
directly and entirely attributable to the litigation. Where, however,
an arms-length merger is modified during the course of stockholders
litigation challenging it (see, e.g., In Re Beatrice Company Litigation,

supra) or where an interested merger is negotiated by an ostensibly
independent board committee, a resulting change in merger terms
may in part be attributable not to the litigation but to the efforts
of the independent board or committee meeting its legal responsibilities. To restate, once plaintiffs have stated a "meritorious" class
action complaint and the case is thereafter settled on changed terms
beneficial to the class of shareholders, plaintiffs attorneys will typically
be entitled to some fee at least if the benefit creates a fund. But,
in fixing the amount of any such fee, a closer look at the particular
role of the litigation may be appropriate.
[15] In this case, the record makes quite clear that the increase
in the conversion ratio of .15 to .18 was largely, if not entirely, the
result of an interim decline in the market price for MCO common
stock and a resulting inability of Bear Steams to render an opinion
as to the fairness of the original merger proposal. Obviously, such
a position by Bear Stearns required negotiations to be reopened by
the Maxxam negotiating committee and that was done. The resulting
change in terms that created discernible value, can only indirectly
be attributed to this lawsuit. That is not to say that the pendency
of the lawsuit did not play a role. It obviously would tend to act as
an encouragement to the Maxxam negotiating committee and perhaps
to Bear Stearns as well. But, it does not appear that in this instance,
as compared to the more typical case, the litigation is entirely or
even largely responsible for the changed merger terms.
The plaintiffs' counsel are entirely responsible for the creation
of the contingent right to receive $.42 worth of additional preferred
stock four years hence if the MOO common does not reach any of
its target prices. I have, however, concluded that that benefit, as a
practical matter, does not have significant value.
There are approximately 6,000,000 shares in the class. 7 The
financial value of the improved conversion ratio, as I roughly calculate
it (see pp. 26-27, supra) is approximately $.40 per share or approx7. The Proxy Statement (p. 32) indicates that there are 14,395,179 shares
of Maxxam common stock issued of which 2,420,553 are held in the company's
treasury. I have been told that MCO and the other defendants and their affiliates
control 6,217,786 common shares of Maxxam.
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imately $2,400,000. If we (generously, in my opinion, considering
the circumstances) ascribe a .05 per share value to the contingent
right to receive $.42 four years hence, a total financial benefit of
about $2.7 million is calculated. It is said that 1,400 hours of time
was invested by plaintiffs' counsel in this effort although only four
depositions were taken and no pre-trial motions made. Document
production was apparently extensive. Given the limited causal relationship between the litigation and the material part of the added
value that the class will receive under the revised merger terms and,
considering the work expended and the other appropriate factors, I
conclude that an award of $250,000 plus out-of-pocket expenses is
fair and reasonable in the circumstances. A form of order reflecting
the foregoing may be submitted on notice.

MURPHY v. BAY SHORES SIX, LIMITED PARTNERSHIP
No. 1058-S
Court of Chancery of the State of Delaware, Sussex
January 26, 1987
Plaintiffs, investor in a Delaware limited partnership and stockholders in a Delaware corporation that serves as the sole general
partner of the limited partnership, brought an action against the
realtors, accountants and attorneys for the entities, seeking to have
them account for their management and to have the limited partnership dissolved.
The court of chancery, per Chancellor Allen, dismissed the action
against the accountants for failure to state a claim upon which relief
may be granted. Likewise, the derivative claims made on behalf of
the partnership and the corporation, alleging unequal contributions,
were also dismissed for failure to state a derivative claim. The court
granted defendant-realtors' motion for summary judgment concluding
that there was no genuine issue of material fact regarding any

DELAWARE JOURNAL OF CORPORATE LAW

(Vol, 13

wrongdoing on their part. Finally, the court did not impose attorneys
fees on plaintiffs' counsel as a sanction for violating Rule 11 of the
Rules of the court of chancery determining that there was no failure
to make a proper inquiry into the law and facts relevant to his
clients' complaint.
1.

C

Pretrial Procedure
Equity

624

O== 362

On a motion to dismiss for failure to state a claim, it must
appear with a reasonable certainty that a plaintiff would not be
entitled to the relief sought under any set of facts which could be
proven to support the action.
2.

Pretrial Procedure 0

623

A complaint "will not be dismissed unless it is clearly without
merit, either as a matter of law or fact."
3.

Pretrial Procedure 0-

681

In deciding a motion to dismiss, only allegations in the complaint
are to be considered by the court.
4.

Pretrial Procedure 0=

684, 687

360(10), 360(7)

Pleading 0-

All well-pleaded allegations must be accepted as true and all
reasonable inferences which favor the sufficiency of the complaint
must be accepted.
5.

Torts

C= 1

Negligence

C= 1

Actual injury is an element of the tort of negligence which
plaintiffs attempt to allege. Without having actually been injured,
plaintiffs state no claim and dismissal is warranted.
6.

Partnership

C--

352
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Under the Limited Partnership Act, each partner is obligated
to contribute to the extent stated in the certificate of limited partnership, in the partnership agreement or in any other contractual
undertaking. DEL. CODE ANN. tit. 6, §§ 17-201, 17-502 (Supp.
1986).
7.

Partnership 0

352

When a partner fails to make the stated contribution, he or she
is obligated, at the option of the limited partnership, to contribute
cash equal to the portion of the stated contribution not yet paid.

tit. 6, § 17-502 (Supp. 1986).

DEL. CODE ANN.

8.

Partnership

C= 370, 375

In appropriate circumstances, the Limited Partnership Act authorizes a derivative action by a limited partner if the general partner
refuses to bring the action or if any demand to that effect would
not be likely to succeed. DEL. CODE ANN. tit. 6, § 17-1001 (Supp.
1986).
9.

Corporations

C

204, 211(6)

Non-disclosure of the structure of a corporate transaction by
limited partners does not deprive the corporation of anything of value
to which it had a legal entitlement and therefore does not state a
derivative claim arising from a wrong done the corporation.
10.

Judgment C-

181(2)

Summary judgment may be entered where the moving party
demonstrates that there is no genuine issue as to any fact material
to any valid legal theory advanced by the non-moving party.
11.

Judgment C= 181(4), 185.1(7)

When affidavits are submitted on a motion for summary judgment, the court may permit them to be supplemented or opposed
by depositions, answers to interrogatories, admissions, or additional
affidavits. DEL. CH. CT. R. 56(e).
12.

Judgment

C

185.2(4)
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When the moving party puts facts in the record which, if undenied, entitle him or her to summary judgment, the defending party
may not simply rest on the allegations in the complaint; rather, the
burden shifts to the defending party to adduce countervailing evi-

dence.
13.

Judgment

0

181(2)

There is no genuine issue of material fact if plaintiffs have failed
to submit evidence of defendant's participation in any wrongdoing.
14.

Costs

0-

172

Imposition of attorneys fees on plaintiff's counsel as sanction
for violating Rule 11 of the Rules of the Chancery Court is not
warranted unless there is a failure to make a proper inquiry into
the law and facts relevant to his client's complaint. DEL. CH. CT. R.
11.
Richard P.S. Hannum, Esquire, and Michael F. Bonkowski, Esquire,
of Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for plaintiffs.
F.L. Peter Stone, Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for defendants Bay Shores Six, Limited Partnership, Bay Shore Associates, Inc., James T. Cannon, Jr., and
Cannon & Stewart.
James F. Kipp, Esquire, of Trzuskowski, Kipp, Kelleher & Pearce,
P.A., Wilmington, Deleware, for defendants David M. Salter, Jr.,
Patricia v. Salter, Francis J. Trzuskowski, and Trzuskowski, Kipp,
Kelleher & Pearce, P.A.

ALLEN,

Chancellor

Plaintiffs, Joseph and Dorothy Murphy, own a 16% interest in

a Delaware limited partnership called Bay Shores Six, L.P. ("BS6")
and own 1/6 of the issued and outstanding stock of Bay Shore
Associates, Inc. ("BSA"), a Delaware corporation that serves as the
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sole general partner of BS6. Both entities were formed to enable a
small group of investors' to acquire in 1979 a group of six townhouses
in South Bethany, Delaware for a total investment of $160,000.
Plaintiffs seek in this action to have the named defendants account
for their managment of the entities and to have the limited partnership
dissolved.
Named as defendants are David Salter, Jr., a Delaware realtor
and his wife Patricia Salter; Holcomb & Salter, Mr. Salter's firm;
Francis J. Trzuskowski, one of the limited partners, and his law
firm; James Cannon and his accounting firm; the limited partnership,
BS6 and its general partner, BSA. The court on earlier motion
dismissed Holcomb & Salter from the action.
Three motions are now pending: Defendants James T. Cannon,
Jr. ("Cannon"), and Cannon & Stewart ("C&S"), and defendants
BS6 and BSA have moved for dismissal for failure to state a claim
upon which relief may be granted; Patricia V. Salter has moved for
summary judgment. This is the court's opinion granting all three
motions for the reasons set forth below.
I.
Certain of the pertinent facts are presented in a letter opinion
of this court dealing with an earlier motion. See Mfurplfy v. Bay Shores
Six, L.P., Del. Ch., C.A. No. 1058(S), Allen, C. (October 8, 1985).
It is sufficient at this point to summarize the factual setting of the
underlying action. In discussing each motion separately below, such
additional facts as are pertinent will be set forth.
In 1979, defendant David Salter learned that a six townhouse
unit located in South Bethany was available for purchase at what
he regarded as an attractive price. Salter, at that time a relative by
marriage of the Murphys,2 contacted Joseph Murphy to see if he
would be interested in purchasing one of these townhouses. Mr.
Murphy expressed such an interest. After inspecting the tomhouses
and indicating a preference for one particular unit, in November,
1979, Mr. Murphy agreed to purchase the property. Salter had
1. There were initially thirteen investors divided into six groups, four of
which consisted of husband and wife, the fifth a group of two couples, and the
sixth a single person. Each group took an equal interest in the limited partnership.
For the sake of simplicity, I shall refer to each group as a (one) limited partner.

2. Salter's daughter was at that time married to the Murphys' son.
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provided Murphy with a schedule indicating a purchase price of
$29,250, the monthly mortgage "payment" for the property when
100% of the price was financed at 9.75% interest for 15 years, 3 and
the estimated effective cost after tax savings.
Thereafter, Mr. Salter told the Murphys that the Bank of Delaware, the seller of the property in foreclosure sale, required that
the townhouses be sold as a unit. In order to accomplish the transaction, BS6 and BSA were formed. Plaintiffs allege that defendant
Trzuskowski obtained from them their signatures on two single blank
pieces of paper to be used to prepare documents necessary to effectuate the transaction. In December of 1979 the purchase was completed and was financed by a mortgage for 9.75 % for the full purchase
price ($142,000). Plaintiffs allege that one of the blank pieces of
paper bearing their signatures was used to provide a promissory note
to the Bank in the amount $29,250-the amount they had agreed
to pay for the townhouse. Three other promissory notes, each in
the same amount and signed by others interested in the purchase,
were provided to the Bank at that time. Finally, notes executed by
defendant Salter and Trzuskowski were provided to make the total
of the notes equal to the purchase price, $142,000. Plaintiffs complain
that Salter's note, made with his wife, was for only $750 and Trzuskowski's note, made with others, 4 was for only $24,250. Thus,
defendant Salter, promoter of the venture, and defendant Trzuskowski, counsel to the venture, received a 1/6th interest in the limited
partnership and in the corporation for less consideration than plaintiffs
paid for their identical interest. It is this unequal contribution and
its non-disclosure to plaintiffs that forms the factual core of plaintiffs'
complaint.
A few weeks after the purchase by BS6 of the townhouse, all
of the limited partners met at Salter's request. Although defendants
claim that the limited partnership structure of the purchase was first
explained to all participants when the property was inspected in
November, plaintiffs contend that they first learned of the structure
of the transaction at that meeting. Defendants claim that, at the
meeting, having the benefit of final figures, they explained the settlement, and discussed, in greater detail than previously, the limited
partnership and its tax consequences to each limited partner. De3. In addition, the Murphys were asked to contribute $3,000 cash at the

outset for exterior and structural repairs to the property, as were each of the other

partners who were joining in the project.
4. Trzuskowski signed the note together with his wife and another couple.

In 1980 these persons sold their interest in BS6 and BSA.
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fendants also claim that they made available to all those in attendance,
including the Murphys, the settlement sheet and the limited partnership certificate.
Plaintiffs present an entirely different story regarding their re-

ceipt of documents, according to which their persistent requests were
deliberately ignored by Salter and Trzuskowski in their effort to
conceal from the Murphys the structure of the transaction. According
to plaintiffs, in response to their requests at the January 13 meeting,
Trzuskowski promised-but later failed-to provide them with documents. Salter, too, failed to keep similar promises allegedly made
in response to plaintiffs' repeated requests between January and April
of 1980. In July of 1981, plaintiffs again requested and this time
received copies of the Certificate of Incorporation of BSA and the
original and the amended Certificate of Limited Partnership of BS6.
Plaintiffs contend that the page listing the contributions of the limited
partners was, at that time, omitted from the documents supplied to
them, although, according to the complaint, they later received correspondence from Trzuskowski to Salter indicating unequal capital
contributions. According to the complaint, plaintiffs finally received
complete copies of the transaction documents in July of 1982. These
factual conflicts are neither appropriate or necessary to resolve on
the pending motions.
Throughout this time period plaintiffs took possession of, "rehabilitated" and furnished unit 6, shared in expense assessments and
participated in common work projects. They thereafter used the beach
property, both for personal use and as a rental unit.
It is unclear what occasioned the hostilities between the parties.
However, plaintiffs' lawyer, by letter dated May 27, 1983, addressed
to Salter in his capacity as President of BSA and its capacity as
general partner of BS6, purported to make a formal demand on the
board of directors of BSA and the general partner of BS6 to bring
suit against the defendants named in this action. BS6, through its
attorney, responded that there had been no wrongdoing, breach of
fiduciary duties, or injury to the corporation. Plaintiffs' attorney
renewed the request in a letter dated October 5, 1983 in which he
enclosed a draft of the complaint. BS6 and BSA again refused, by
letter dated November 1983, to take action on plaintiffs' demands.
The record indicates, however, that the Board of Directors of
BSA did consider alternatives to litigation to resolve the Murphys'
grievances. In its January 11, 1984 meeting the Board unanimously
voted to have two attorneys explore a condominium conversion of
the townhouse investment. A special stockholders' meeting, held on
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March 14, 1984, was apparently largely devoted to exploring the
possibility of a conversion which would have resulted in the dissolution
of the partnership and provided the Murphys with ownership of one
of the six townhouses, thereby achieving both of plaintiffs' requests.
The record does not seem to disclose why this plan was not effectuated.
This action was filed on March 28, 1984.
II.
Defendant James T. Cannon and Cannon & Stewart, the accountants for the BS6 partnership, and defendant BS6 and BSA have
moved to dismiss the complaint, under Rule 12(b)(6) of the Rules
of the Court of Chancery, for failure to state a claim upon which
relief can be granted.
[1-4] The legal standard according to which the sufficiency of
a complaint is tested is well established:
On a motion to dismiss for failure to state a claim it must
appear with a reasonable certainty that a plaintiff would
not be entitled to the relief sought under any set of facts
which could be proven to support the action.
Rabkin v. Philip A. Hunt Chemical Corp., Del. Supr., 498 A.2d 1099,
1104 (1985) citing Harmon v. Masoneilan International, Inc., Del. Supr.,

442 A.2d 487, 502 (1982). A complaint "will not be dismissed unless
it is clearly without merit, either as a matter of law or fact." Rabkin,
498 A.2d at 1104 citing Michelson v. Duncan, Del. Supr., 407 A.2d
211, 217 (1979); Delaware State Troopers Lodge v. O'Rourke, Del. Ch.,

403 A.2d 1109, 1110 (1979). In deciding a motion to dismiss, only
allegations in the complaint are to be considered by the court. Bergstein
v. Texas International Co., Del. Ch., 433 A.2d 467, 473 (1982). All

well-pleaded allegations must be accepted as true and all reasonable
inferences which favor the sufficiency of the complaint must be
accepted. Delaware State Troopers Lodge v. O'Rourke, 403 A. 2d at 1110.

Applying these principles to the first two motions presently before
the court, I conclude that no claim upon which relief may be granted
has been stated against Cannon or Cannon & Stewart and that no
claim of a derivative character has been stated.
A.
The claims purportedly asserted by plaintiffs against Cannon
and Cannon & Stewart ("C&S") arise from their professional ac-
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tivities on behalf of BS6 and BSA. Cannon and C&S were retained
by Trzuskowski, legal advisor for the transaction, to render tax advice

with respect to the transaction. Cannon, a certified public accountant
(and a limited partner in BS6 and a stockholder in BSA), has served
as accountant to both entities since their formation. In that capacity,
he has been responsible for preparing tax returns and performing
certain other accounting functions.
Plaintiffs purport to state two causes of action-a derivative
action on behalf of the two entities and a personal action-against
Cannon and C&S. The gist of these claims is that Cannon and G&S
have given incorrect accounting advice to BS6 that will likely result
in additional tax liability for the partners. The relief sought with
respect to these defendants is payment for any accounting services
to correct tax returns if they are found to be erroneous and payment
of any tax liabilities or penalties which may be assessed against BS6,
BSA, and plaintiffs.
In seeking dismissal from the litigation, Cannon and C&S assert
that plaintiffs have failed to allege specific facts to support their
conclusory charge of negligence and claim that the complaint fails
to allege any present injury but, instead, alleges only that they, BS6
and BSA have been "exposed to substantial additional tax liability."
Finally, Cannon & C&S argue that plaintiffs' complaint against them
does not state a claim cognizable in equity because adequate administrative and legal remedies are available.
[5] I find that plaintiffs have failed to state a claim against
Cannon and C&S upon which relief can be granted. The principal
thrust of plaintiffs' theory of liability is that C&S gave allegedly

erroneous and negligent tax advice exposing BS6, BSA and the
plaintiffs to potential tax liability. However, there is no allegation
of present injury, only the threat of such. Actual injury is an element
of the tort of negligence which plaintiffs attempt to allege. See Hamilton

v. Wrang, Del. Supr., 221 A.2d 605 (1966). Without having been
actually injured, plaintiffs state no claim and dismissal as to Cannon
and C&S is warranted.
Indeed without a demonstrable current injury to BS6 or BSA,
trial of the claim purportedly stated would require this court to

attempt to determine the question of future federal tax liability. The
preliminary question, that of future tax liability, is a subject outside
of the jurisdiction of this court; the Internal Revenue Service is the
appropriate body to assess a tax deficiency if any is present in this
case. In any event, under the circumstances presented in this case,
either relief-the award of damages to the plaintiffs or an order to
defendants to file a corrected return-would, at best, be premature.
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B.
I turn, then, to consideration of the business entities' motion
to dismiss on the grounds that the complaint does not state a claim
upon which relief may be granted. Defendants contend that plaintiffs
have failed to make out a derivative claim on behalf of either the
partnership or the corporation. Defendants argue further that, even

assuming the complaint does state a derivative claim, plaintiffs have
failed to make a complete and timely demand upon the entities to
seek redress internally as required by Section 17-1003 of the Delaware
Revised Uniform Limited Partnership Act ("the Limited Partnership
Act"), 6 Del. C. §§ 17-101 to 17-1107 (Supp. 1985) and Rule 23.1
of the Rules of the Court of Chancery. Because I have concluded
that plaintiffs have failed to state a derivative claim, I need not
address the arguments regarding the sufficiency of the demand.
The complaint may briefly be summarized as follows: the purchase of the beach property was put into a limited partnership form
without plaintiffs' knowledge or permission; unbeknownst to plaintiffs, the contributions to the limited partnership were unequal, while
the interests received were equal; and plaintiffs' names were forged
on documents executed as part of a scheme to effect the transaction.
Plaintiffs maintain that the second of these claims states a derivative
claim on behalf of BS6 and BSA.
[6-8] I disagree. Assuming the truth of the allegations in the
complaint, they do not state a derivative claim on behalf of BS6.
Under the Limited Partnership Act, each partner is obligated to
contribute to the extent stated in the certificate of limited partnership,
in the partnership agreement or in any other contractual undertaking.
See 6 Del. C. §§ 17-201, 17-502. When a partner fails to make the
stated contribution, he or she is obligated, at the option of the limited
partnership, to contribute cash equal to the stated contribution not
yet paid. 6 Del. C. § 17-502. If a limited partner fails to make a
capital contribution that he is legally obligated to make, the entity,
of course, may sue to force that payment to be made. In appropriate
circumstances, the Act authorizes a derivative action by a limited
partner if the general partner refused to bring the action or if any
demand to that effect would not be likely to succeed. 6 Del. C. § 171001. Thus, a derivative action to compel contribution is authorized
under certain circumstances.
Such circumstances are not present here. There is alleged no
basis for concluding that the challenged partners' contributions were
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insufficient when measured against the documents legally defining
the obligations of limited partners. Defendants Salter and Trzuskowski have contributed the amount required of them under the
certificate ($750 and $24,250, respectively). No contrary evidence
has been adduced. No legal obligation to the entity has been adduced.
No legal obligation to the entity to make a greater contribution has
been alleged. The allegation, made by plaintiffs here, that certain
partners in a limited partnership have contributed less than other
partners, simply does not without more state a legal wrong to the
entity. Accordingly, the action is dismissed as to (nominal) defendant
BS6, the partnership.
Similarly, I am unable to discern from the complaint a derivative
claim on behalf of the corporation arising from the actions of Trzuskowski or Salter, the principal actors according to the complaint.5
The complaint alleges that defendants Salter and Trzuskowski have
breached their fiduciary duties of complete candor and good faith,
by allegedly not disclosing and subsequently concealing the structure
of the transaction, in order wrongfully to appropriate to themselves
an equal interest in the limited partnership for a contribution lower
than that made by other limited partners.
The short answer to this contention is that, if true, the corporation was not injured by any such deception. Plaintiffs, had they
known what they say was kept from them, might not have agreed
to purchase (with 100% financing) a townhouse at the beach for
$29,000 (which would have been a rather foolish decision) but such
non-disclosure did not deprive the corporation of anything of value
to which it had a legal entitlement.
[9] As the Murphys have alleged no legal injury to BSA, I
conclude that they have not stated a derivative claim arising from
a wrong done to the corporation. At best, assuming all allegations
in the complaint are true, they have perhaps stated an individual
claim of common law fraud for injuries they have suffered as the
result of alleged misrepresentations and concealments by certain
individual defendants.
Thus, I conclude for the foregoing reasons that neither the
5. Plaintiffs' complaint alleges two separate claims, each of which they
contend is both derivative and individual. The first arises from the actions of
Cannon and C&S and has already been discussed, supra pp. 182-83; the second
arises from alleged nondisclosures and concealments by "the defendants" and is

treated in the text.
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alleged actions of Trzuskowski nor Salter give rise to a derivative
action on behalf of BSA.
C.
I turn then to consideration of the third and final motion before
the court, defendant Patricia V. Salter's motion for summary judgment. Plaintiffs allege that Patricia Salter, together with her husband,
owns a 16% interest in the limited partnership and 1/6 of the
outstanding stock of BSA. They demand that she account as a
fiduciary for the unequal distribution of their partnership interest.
Elsewhere in the complaint, plaintiffs allege that "[d]efendants
Salter. . . covertly appropriate[d] to themselves" a disproportionate
share of the partnership interest; that "[d]efendants" breached their
fiduciary duty by failing to disclose to plaintiffs information material
to the investment and concealed such information from them; and
that "[d]efendants" filed or caused to be filed a certificate of limited
partnership bearing forged signatures of the plaintiffs. Plaintiffs also
maintain that Patrica Salter is an officer of BSA. Although they
omitted this allegation from the orginal and amended complaints,
counsel for plaintiffs, in a letter to the court, enclosed a signature
card for BSA's bank account on which Ms. Salter is identified as
vice president of BSA.
Defendants, in support of the motion for summary judgment
in favor of Ms. Salter, rely primarily upon section of the depositions
of both Joseph and Dorothy Murphy in which they admit that they
are unaware of any wrongdoing by Ms. Salter and that she was
named as a defendant on legal advice. Defendant also submitted the
affidavits of all other investors in the enterprise that Ms. Salter has
never been and is not now an officer of BSA.
[10-12] Summary judgment may be entdred where the moving
party demonstrates that there is no genuine issue as to any fact
material to any valid legal theory advanced by the nonmoving party.
Warshaw v. Calhoun, Del. Supr., 221 A.2d 494 (1966). See also Bader
v. Sharp, Del. Supr., 125 A.2d 499 (1955); Nash v. Connell, Del. Ch.,
99 A.2d 242, 243 (1953). When affidavits are submitted on a motion
for summary judgment, the court may permit them to be supplemented or opposed by depositions, answers to interrogatories, admissions, or additional affidavits. Court of Chancery Rule 56(e).
When the moving party puts facts in the record which, if undenied,
entitle him or her to summary judgment, the defending party may
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not simply rest on the allegations in the complaint; rather, the burden
shifts to the defending party to adduce countervailing evidence.
Feinberg v. Maklson, Del. Supr., 407 A.2d 201 (1979); Tanzer v.
International Gen. Industries, Inc., Del. Oh., 402 A.2d 382 (1979).
[13] As the facts now appear, there is no genuine issue of
material fact regarding any wrongdoing on the part of Ms. Salter.
Defendant, using plaintiffs' own deposition testimony, has negated
plaintiffs' allegations that Ms. Salter misrepresented to or concealed
from them details of the transaction or that she participated in the
alleged forgery of their names. Plaintiffs, in response, simply rely
on their pleadings, and have failed to submit evidence of her participation in any wrongdoing. Such participation must be established
before the issue of her capacity as an officer even becomes relevant.
Accordingly, the foregoing legal principles require the granting of
Patricia Salter's motion for summary judgment.
III.
[14] Although it is not a formal motion before the court, the
attorney for defendant Patricia V. Salter has urged this court to
impose attorney's fees on plaintiffs' counsel as a sanction for violating
Rule 11 of the Rules of the Court of Chancery. Here counsel
purported to state a derivative claim and named as a defendant an
individual who may have served as an officer of the corporation on
whose behalf the claim was attempted to be asserted. I cannot
conclude that doing so demonstrates a failure to make a proper
inquiry into the law and fact relevant to his clients' complaint.
I do note, however, that during nearly three years of litigation,
extensive discovery and briefing have been undertaken and considerable time and money have been devoted by the parties and their
counsel-not to mention judicial resources-which perhaps could
have been saved by a more careful evaluation of relevant legal theories
and by exploring more earnestly the possibility of alternatives to
litigation to resolve this dispute. The case seems to call out for a
measure of common sense.
The plaintiffs are now left with an individual common law fraud
action against certain named defendants. Even as to that claim,
assuming the non-disclosures, etc., that are claimed are proven, one
wonders just what damages are expected to be shown?
In all events, for the foregoing reasons, the pending motions of

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 13

Ms. Salter, James Cannon and Cannon & Stewart and of BS6 and
BSA will be granted.
IT IS SO ORDERED.

NOTTINGHAM PARTNERS v. TRANS-LUX CORP.
No. 8755
Court of Chancery of the State of Delaware, New Castle
February 4, 1987
Plaintiff stockholder seeks a list of stockholders of the defendant
corporation to determine whether the defendant's restructuring plan
had been adopted by the required majority vote. The defendant
opposed sharing this information because it contended that plaintiff's

true purpose was to harass defendant into paying a premium for its
shares. The court of chancery, per Vice-Chancellor Hartnett, held
that, although plaintiff was probably not entitled to the list under
the presumption provided by Del. Code Ann. tit. 8, § 220(c), plaintiff
showed at trial that it was entitled to the list. The court further held
that plaintiff was not entitled to other information sought.
1. Corporations 0==

181(5)

When the demand made of a corporate defendant seeking a list
of fellow shareholders is vague and indefinite, the plaintiff is probably
not entitled to the benefit of the presumption provided by Del. Code
Ann. tit. 8, § 220(c) that a demand for inspection of a stocklist is
for proper purpose if the stockholder has made his demand in accordance with the statute. DEL. CODE ANN. tit. 8, § 220(c) (1983).
2.

Corporations

C-

181(1)

Notwithstanding that the demand made by plaintiff may not

