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Ms. Salter, James Cannon and Cannon & Stewart and of BS6 and
BSA will be granted.
IT IS SO ORDERED.

NOTTINGHAM PARTNERS v. TRANS-LUX CORP.
No. 8755
Court of Chancery of the State of Delaware, New Castle
February 4, 1987
Plaintiff stockholder seeks a list of stockholders of the defendant
corporation to determine whether the defendant's restructuring plan
had been adopted by the required majority vote. The defendant
opposed sharing this information because it contended that plaintiff's

true purpose was to harass defendant into paying a premium for its
shares. The court of chancery, per Vice-Chancellor Hartnett, held
that, although plaintiff was probably not entitled to the list under
the presumption provided by Del. Code Ann. tit. 8, § 220(c), plaintiff
showed at trial that it was entitled to the list. The court further held
that plaintiff was not entitled to other information sought.
1. Corporations 0==

181(5)

When the demand made of a corporate defendant seeking a list
of fellow shareholders is vague and indefinite, the plaintiff is probably
not entitled to the benefit of the presumption provided by Del. Code
Ann. tit. 8, § 220(c) that a demand for inspection of a stocklist is
for proper purpose if the stockholder has made his demand in accordance with the statute. DEL. CODE ANN. tit. 8, § 220(c) (1983).
2.

Corporations

C-

181(1)

Notwithstanding that the demand made by plaintiff may not
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have stated with sufficient particularity the reason that plaintiff sought
to obtain a stocklist, plaintiff may still prevail if, at trial, it showed
that it is entitled to the list.
3.

Corporations 0

181(8)

Even if plaintiff's motives in demanding a stockholder list are
somewhat suspect, the furnishing of a stocklist can hardly be such
a burden as to constitute harassment.

Edward B. Maxwell, II, Esquire, of Young, Conway, Stargatt &
Taylor, Wilmington, Delaware, for plaintiff.
P. Clarkson Collins, Jr., Esquire, of Morris, James, Hitchens &
Williams, Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Plaintiff, a stockholder of defendant Trans-Lux Corporation,
seeks a list of the stockholders of the corporation for its own use
and the use of two other stockholders. I find after trial that, although
the demand for the stocklist may not have been sufficiently detailed
to shift the burden of persuasion to defendant, plaintiff at trial showed
that it is entitled to some (but not all) of the stocklist materials it
requested.
I.

The demand for inspection of the stocklist made pursuant to 8
Del. C. § 220 stated in part:
"The purpose of this demand is to ascertain the name,
address and stock ownership of holders of record and beneficial owners of the corporation's voting stock. The corporation has not made this information available and we
consider this information to be material to our interests as
stockholders and to the value of our holdings. We also
desire to ascertain the identity and holdings of the holders
of voting stock in order to communicate with such persons
with respect to the recent recapitalization of the corporation
and any plan that may be proposed with respect to the
corporation's future capitalization. The list of beneficial
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owners shall be used exclusively for the purpose of corporate
communications. "
This demand is somewhat vague and indefinite. Northwest Industries v. The B. F. Goodrich Company, Del. Supr., 260 A.2d 428
(1964); Weisman v. Western Pacific Industries, Inc., Del. Ch., 344 A.2d
267 (1975); Harker v. Harnischfeger, Del. Ch., C.A. No. 6930-N.C.C.,
Hartnett, V.C. (Feb. 3, 1983); Shamrock Associates v. The Dorsey Corporation, Del. Oh., C.A. No. 7678-N.C.C., Brown, V.C. (July 24,
1984); Hatleigh v. Lane Bryant, Inc., Del. Ch., C.A. No. 6259-N.C.C.,
Hartnett, V.C. (Oct. 20, 1980).
[1] This being so plaintiff is probably not entitled to the benefit
of the presumption provided by 8 Del. C. § 220(c) that a demand
for inspection of a stocklist is for a proper purpose if the stockholder
has made his demand in accordance with the statute.
8 Del. C. § 220(c) states in part:
"(c) ... The Court of Chancery is hereby vested with the
exclusive jurisdiction to determine whether or not the person
seeking inspection is entitled to the inspection sought ...
Where the stockholder seeks to inspect the corporation's
stock ledger or list of stockholders and he has complied
with the provisions of this section respecting the form and
manner of making demand for inspection of such documents, the burden of proof shall be upon the corporation
to establish that the inspection he seeks is for an improper
purpose
II.
[2] Notwithstanding that the demand made by plaintiff may not
have stated with sufficient particularity the reason that plaintiff sought
to obtain the stocklist, plaintiff may still prevail if, at trial, it showed
that it is entitled to the list. Weisman v. Western Pacific Industries, Inc.,
Del. Ch., 344 A.2d 267 (1975); Devon v. Pantry Pride, Inc., Del. Ch.,
G.A. No. 7843-N.C.C., Hartnett, V.C. (Nov. 21, 1984); Carpenter
v. Texas Air Corp., Del. Ch., C.A. No. 7976-N.C.C., Hartnett, V.C.
(April 18, 1985); Henshaw v. American Concrete Corp., Del. Oh., 252
A.2d 125 (1969); Odyssey Partners v. Trans World Corp., Del. Oh.,
C.A. No. 7125-N.C.C., Hartnett, V.C. (March 29, 1983); Hatleigh
Corp. v. Lane Bgyant, supra.
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III.
The evidence at trial showed that at the annual meeting of the
corporation held on May 16, 1986, management proposed a restructuring of the corporation as part of an "anti-takeover" plan. Under
the restructuring two classes of stock will exist. The Class A stock
will be convertible into Class B stock which will have ten times the
voting rights of the Class A stock. In order to discourage conversion,
the Class A stock will receive a higher dividend than the Class B
stock. The Class A stock will be freely transferable but the Class B
stock will have restricted transferability.
The proposed restructuring was clearly designed to give management much greater control over the corporation. Under the proposal the holders of the Class A stock had 30 days after the annual
meeting to elect to convert their stock into Class B stock.
Plaintiff, following the annual meeting, attempted to learn whether
the restructuring plan had been adopted by the requisite majority
vote and to learn the number of shares converted. These legitimate
requests were never answered by defendant.
Defendant, at trial, revealed that on the eve of trial it set forth
the vote on the restructuring in materials which it belatedly (and
apparently untimely) filed with the Securities and Exchange Commission.
Considering all the facts and circumstances, plaintiff has shown
that it is entitled to detailed information concerning the vote on the
restructuring proposal and a list of those stockholders who elected
to convert their stock in order to ascertain if the restructuring plan
was adopted and implemented.
IV.
Plaintiff also seeks updated materials such as a magnetic computer tape list of the registered holders and beneficial owners of
Trans-Lux stock, and a copy of the daily transfer sheets. Plaintiff
has not, however, shown any need for these update materials. Plaintiff
does not claim that it is about to mount a proxy battle or to do
anything other than learn whether the reorganization became effective, and whether management now controls the corporation and to
reevaluate whether it should continue to hold its stock in defendant.
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V.

Plaintiff also indicated that it was seeking the stockholder information for itself and two other stockholders who, however, did
not join in the demand. No good reason has been advanced why
the information may not be shared. Knop v. Precious Metal Holdings,

Inc., Del. Ch., C.A. No. 6173-NC, Hartnett, V.C. (June 26, 1980).
Plaintiff is cautioned, however, that neither it nor those it shares
the information with are to use it for an improper purpose.
VI.
[3] Trans-Lux, as a defense, claims that the true purpose of
plaintiff is to harass defendant into paying a premium for its shares.
While plaintiffs motives are somewhat suspect, the furnishing of a
stocklist can hardly be such a burden as to constitute harassment.

PAN OCEAN NAVIGATION, INC. v. RAINBOW
NAVIGATION, INC.
No. 8674
Court of Chancery of the State of Delaware, New Castle

February 18, 1987
Plaintiff sought an order permitting it to inspect the books and
records of defendant corporation. The defendant moved for summary
judgment contending that the plaintiff was not a stockholder of record,
and that in light of the express language of sections 219(c) and 220
of the Delaware General Corporation Law, plaintiff had no right to
inspection. Plaintiff asserted that the factual record clearly establishes
that it is a record owner of defendant's shares. Additionally, plaintiff
contended that since the defendant failed to keep a stock ledger it

should be barred from raising, as a defense, the fact that plaintiff
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was not listed on that ledger. The court of chancery, per Chancellor
Allen, denied defendant's summary judgment motion and found that
where the corporation maintains no stock ledger whatsover, a person
with a valid claim to either legal or equitable ownership of the
company's stock may, upon meeting his burden with respect to all
other elements of a section 220 claim, be awarded the relief envisioned
by that statute.
1.

Corporations

C

181(3), 311

The requirement that one be a stockholder of record in order
to avail oneself of rights under section 220 is a material aspect of
that statute. DEL CODE ANN. tit. 8, § 220 (1983).
2.

Corporations

0== 171, 181(3), 311

Where the corporation maintains no stock ledger whatsoever, a
person with a valid claim to either legal or equitable ownership of
the company's stock may, upon meeting his burden with respect to
all other elements of a section 220 claim, be awarded the relief
envisioned by that statute. DEL. CODE ANN. tit. 8, § 220 (1983).
Edward P. Welch, Esquire, and Andrew J. Turezyn, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for
plaintiff.
John H. Benge, Jr., Esquire, of Allmond, Eastburn & Benge, Wilmington, Delaware; and Theodore W. Rosenak, Esquire, and Malcolm L. Benge, Esquire, of Zuckert, Scoutt, Rasenberger & Johnson,
Washington, D.C., for defendant.
ALLEN,

Chancellor

In this action under Section 220 of our corporation law, plaintiff,
Pan Ocean Navigation, Inc., seeks an order permitting it to inspect
the books and records of defendant, Rainbow Navigation, Inc., a
Delaware corporation. Plaintiff alleges that it is a stockholder of
record of defendant, that it delivered a demand under oath for such
inspection and that such demand has been refused. While defendant
has alleged that Pan Ocean has not stated a proper purpose for the
inspection sought, the pending motion does not require an assessment
of that defense.
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In its pending motion for summary judgment, Rainbow contends
that the undisputed facts show that Pan Ocean is not a record
shareholder of Rainbow and that in light of the express language of
Sections 219(c) and 220 of the Delaware General Corporation Law
that fact conclusively establishes that it has no rights under Section
220.
I.
While the facts giving rise to the parties relationship appear
quite complex and in dispute, the limited facts relevant to the arguments made on the pending motion are uncontested. Those facts
relate to the condition of Rainbow's stock ledger. A few additional
facts that appear to be uncontested, while not strictly necessary for
decision of the pending motion, will supply helpful context.
Three interests came together in 1984 to form Rainbow: Mr.
Theodore DeWitt, Mr. Mark W. Yonge and Mr. Nickel H.S.
VanReesema. Mr. DeWitt and Mr. Yonge acted through a corporation that they controlled directly and indirectly called HTI Ships,
Inc. Plaintiff, which is owned by the Masters, Mates and Pilots
Individual Retirement Account plan ("the plan"), was not involved
in the formation of Rainbow. A few months later the Plan, acting
through its investment advisor-agent, Tower Asset Management,
Inc., lent some $300,000 to Rainbow which amount was, apparently,
repaid in full within a relatively short period.
Rainbow's certificate of incorporation authorizes the issuance of
one thousand shares of common stock. The company's stock ledger,
however, is completely blank; in other words, Rainbow has no stock
ledger. Who have been and are its stockholders is a matter of some
dispute.
At some point a certificate representing the ownership of 250
shares was created designating Tower Securities, Inc. (an affiliate of
the Plan's investment advisor) as registered owner. On July 25, 1984
Mr. Yonge, president of Rainbow, wrote to the company's counsel,
instructing him as follows:
I am returning share certificate no. 4 (for) 250 shares
orginally issued to Tower Securities, Inc. Please reissue
shares in the name of Pan Ocean Navigation, Inc., address
same as Tower in New York City. Certificates no. 2 & 3
have been sent direct to Nickel VanReesema.
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As a reminder, please issue additional certificate to
HTI Ships, Inc. for remaining 50 shares.
In a document dated January 1, 1985, HTI Ships, Inc., Mr.
VanReesema and Pan Ocean (i.e., all those claiming to have a stock
interest in Rainbow) entered a "Shareholder Agreement" that provided in part as follows:
The parties agree and confirm that as of the date of this
Agreement the stock of Rainbow is owned as follows:
HTI
450 shares
VanReesema
250 shares
Pan Ocean
300 shares
It is not contended that the Agreement has been amended or superseded or that a material transfer of stock has subsequently occurred.
On November 22, 1985 Rainbow's counsel wrote to his client
describing the evolution of the stock interests in Rainbow. That letter
states. that the "300 shares. . .to be held for the benefit of MMP
[the Plan] were requested by Tower Asset Management, Inc. to be
issued in the form of 150 shares to Tower Capital Corp. and 150
shares [to the Plan]. These two last certificates have never been
issued to the persons named."
II.
Defendant's argument is straightforward and rests entirely upon
the statutory language of Sections 220 and 219 of our statute. It is
as follows: Under Section 220 only "stockholders" of a corporation
have a right, provided they satisfy the requirements of that statute,
to inspect the books and records of the corporation. "Stockholder,"
moreover, is a specifically defined term. Subsection (a) of the statute
provides:
As used in this section, "stockholder" means a stockholder
of record.
And what is a "stockholder of record"? The answer we are told is
settled by Section 219(c):
The stock ledger shall be the only evidence as to who
are the stockholders entitled to examine... the books of
the corporation ....
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Thus, since Rainbow's stock ledger does not list Pan Ocean as a
shareholder, it is argued that Pan Ocean's action based entirely upon
Section 220 must be dismissed. In support of this argument, defendant cites the case of Lenahan v. National Computer Analysts Corp., Del.

Ch., 310 A.2d 661 (1973) where the court held a beneficial owner
of stock has no standing to bring an action under Section 220. It
is contended that at best Pan Ocean may have been a beneficial
owner of Rainbow shares at one point.
Pan Ocean answers this argument by asserting that the factual
record-including the stockholders agreement and the letter from
Rainbow's president to its counsel-clearly establishes that Pan Ocean
is the record owner of Rainbow shares and the fact that Rainbow
itself has failed to keep any stock ledger cannot provide it the legal
basis to thwart the exercise of legitimate shareholder rights by Pan
Ocean.
III.

[1] The requirement that one be a stockholder of record in order
to avail oneself of rights under Section 220 is a material aspect of
that statute. I take it that the purpose of that requirement is to aid
in the speedy and smooth administration of the rights conferred.
Corporations ought not to have to guess as to the identity of the
person making demand nor, under the statute, should a corporation
be put to the expense and trouble that would be occasioned by an
investigation into such a person's status. The statute's requirements,
by limiting rights to persons who are listed on the company's stock
ledger as a record owner of stock, provide a quick, fair and dependable way for the company to evaluate that aspect of a demand.
Should a shareholder choose to hold stock in a nominee's name, it
can hardly complain if, as a consequence, it must make such a
demand through such nominee. Cf American Hardware Corp. v. Savage

Arms Corp., Del. Supr., 136 A.2d 690 (1957).
[2] However, it goes too far, in my opinion, to suggest that
where a corporation has kept no stock ledger at all a plaintiff's
petition under Section 220 must fail because he or she is not listed

on the corporation's stock ledger. In such circumstances, I believe
the corporation is estopped from relying on that argument. Moreover,
in such a special case, since the corporation itself has made it
impossible to provide to itself the administrative benefits that the
record holder requirement intended to afford, it cannot fairly com-
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plain if the general rule announced in Lenahan is deemed to admit

of an exception. Accordingly, in my opinion, where the corporation
maintains no stock ledger whatsoever a person with a valid claim
to either legal or equitable ownership of the company's stock may,
upon meeting his burden with respect to all other elements of a
Section 220 claim, be awarded the relief envisioned by that statute.
Whether this is such a case is, of course, a matter for trial.
I would not think that this exception would extend to instances
where the corporation has attempted to maintain a stock ledger in
the regular course of its business and the claim is merely that the
ledger is inaccurate in some particular way. In such a case, the
administrative benefits intended to be conferred on the issuer by the
"record holder" requirement of Section 220 may meaningfully be
afforded and a complaining shareholder's judicial remedy, were one
necessary, would likely be an action to compel correct registration
of his security. This, however, is not a matter about which a firm
view needs now to be expressed.
For the foregoing reasons, defendant's motion for summary
judgment must be denied. IT IS SO ORDERED.

PENN MART REALTY CO. v. PERELMAN
No. 8349
Court of Chancery of the State of Delaware, New Castle
April 15, 1987
Defendants moved to dismiss a purported derivative and/or class

action arising out of a 1985 takeover battle. At issue in this action
is whether plaintiff, a former stockholder in a target corporation,
lacks standing to maintain the suit because it was cashed out as a
stockholder as a result of a two-step merger. The court of chancery,
per Vice-Chancellor Hartnett, granted the defendants' motion to
dismiss on the following grounds: (1) a claim alleging waste of
corporate assets is a derivative claim which belongs to the remaining
stockholders; (2) and since the plaintiff was cashed out as a result
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of the merger, he lacked standing to maintain a stockholder derivative
action.
1. Pleading

C--

360(10)

In considering a motion to dismiss, all well-pled factual allegations made by the non-movant are to be considered as being
admitted by the movant.
2.

Pretrial Procedure C---

624

A motion to dismiss will not be granted unless it appears reasonably certain that the plaintiff would not be entitled to relief sought
under any set of facts which could be proven in support of his claim.
3.

Corporations 0

207

A plaintiff, to be entitled to maintain a stockholder derivative
suit on behalf of a corporation, must be a stockholder of the corporation at the time of filing the suit and must remain a stockholder
throughout the litigation.
4.

Corporations 0

211(1), 211(2)

In order to determine whether a complaint states a stockholder
derivative claim or an individual cause of action, court must look
to the nature of the wrongs alleged in the complaint, not to a plaintiff's
designation or stated intention.

5.

Judgments

0

654

Whenever a former shareholder's derivative action against a

former corporate management, challenging certain "golden parachutes" is dismissed on lack of standing, the new corporation is not
precluded from prosecuting the underlying claim. DEL. CODE ANN.
tit. 8, § 259 (1983).

6.

Corporations 0-

207

Claims that severance payments or fees were excessive or improper are clearly claims for waste of corporate assets which are
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stockholder derivative claims and now belong exclusively to those
who remain as stockholders after a merger.
7.

Corporations

0-

207

Surviving stockholders can adequately protect the corporate interest and a cashed-out stockholder no longer has a stake in the
claims.
8.

Corporations C---

207

An exception to the rule that a stockholder (plaintiff) in a
derivative action need be a stockholder is where excessive severance
payments given as part of a merger transaction can be attacked by
a disenchanted stockholder if the stockholder challenges the merger
as being the product of a breach of fiduciary duty.
9.

Corporations

C

207

Mismanagement which depresses the market value of stock is
a wrong to the corporation, i.e., the stockholders collectively, to be
enforced by a derivative action.
10.

Corporations 0-

207

A stockholder who has been cashed-out no longer has standing
to maintain a stockholder derivative suit.
11.

Corporations

C

307

In a merger, any fiduciary duty is owed to the target and its
survivor's stockholders and not to the prior stockholders who ceased
to have an interest in the corporation once the merger was accomplished.
John M. Bader, Esquire, of Bader and Williams, Wilmington, Delaware; Curtis V. Trinko, Esquire, Of Counsel, New York, New
York; Harry Kitey, Esquire, of New York, New York, for plaintiff.
Stephen P. Lamb, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, of Wilmington, Delaware; Barry F. Schwartz, Esquire, of
Wolf, Block, Schorr & Solis-Cohen, Philadelphia, Pennsylvania, for
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defendants MacAndrews & Forbes Holdings, Inc., Pantry Pride,
Inc., Revlon, Inc., Nicole Acquisition Company, Nicole Merger Co.
and Ronald 0. Perelman, Jewel S. Lafontant, Pierre A. Rinfret,
Bruce Movin, Fred R. Sullivan and Howard Gittis.
Michael D. Goldman, Esquire, and John E. James, Esquire, of
Potter, Anderson & Corroon, Wilmington, Delaware; Fried, Frank,
Harris Schriver & Jacobson, of New York, New York, for defendants
Forstmann Little & Co., Subordinated Debt of Equity Management
Buyout Partnership-II.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Daniel J. Beller, Esquire, and Jay L.
Himes, Esquire, of Paul, Weiss, Rifkind, Wharton & Garrison, of
New York, for Individual Revlon Pre-Acquisition Directors.
HARTNETT,

Vice-Chancellor

All of the defendants moved to dismiss this suit which was
brought as a purported "derivative and/or class action". Although
the motions assert various defenses, it is only necessary to consider
the issue of whether plaintiff, a former stockholder of Revlon, Inc.,
lacks standing to maintain this suit because it was cashed-out as a
stockholder as the result of a two-step merger whereby PantryPride,
Inc., took over Revlon, Inc. I find that plaintiff, which is no longer
a stockholder of Revlon, Inc., does not have standing to maintain
this suit because it is clearly a stockholder derivative action.
I.
The factual allegations of the complaint, for the purpose of the
motions to dismiss, are accepted as being true. They allege that this
action arose out of the fierce 1985 takeover battle in which defendants
Pantry Pride, Inc. and MacAndrews & Forbes Holdings, Inc. each
attempted to obtain control of defendant Revlon, Inc. Eventually,
Pantry Pride, Inc. prevailed, obtaining control over Revlon through
its wholly owned subsidiary, Nicole Merger Company (which had
been formed by Pantry Pride to acquire Revlon stock). On November
5, 1985, Revlon, Pantry Pride, MacAndrews & Forbes, and Nicole
Merger entered into an agreement which provided for a merger of
Nicole Merger Company and Revlon, thereby resulting in Revlon
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becoming wholly-owned by Pantry Pride. Pantry Pride also agreed
to honor pre-existing severance payment agreements in favor of
Revlon's management. Subsequently, Revlon settled a disputed S25
million claim of Forstmann Little for services rendered to Revlon
in fending off the hostile take-over offer of MacAndrews & Forbes,
Inc. A statement of the background facts is set forth in MlacAndrews
& Forbes Holdings, Inc. v. Revlon, Inc., Del. Ch., 501 A.2d 1239
(1985), aff'd., Del. Supr., 506 A.2d 173 (1986). It is not disputed
that, as part of a two-step merger which resulted from the take-over
of Revlon by Pantry Pride, plaintiff was cashed-out as a stockholder
of Revlon.
After the takeover battle was over, plaintiff filed suit challenging
the severance payments (so-called "golden parachutes") to Revlon's
management as being excessive, unreasonable, and adversely affecting
the interests of Revlon shareholders. The complaint also alleged that
the fees paid to defendant Forstmann Little & Co. for the services
it rendered to Revlon were excessive and amounted to a gift or a
waste of corporate assets; that defendant Pantry Pride, Inc. violated
its fiduciary duty to the shareholders of Revlon by not pursuing
these pre-existing derivative claims after it took control; and that
defendant Pantry Pride, Inc. selected and controlled Revlon's Board
of Directors for their own purposes to the detriment of Revlon's
stockholders. Significantly, however, plaintiff did not challenge the
fairness of the mergers nor seek to have them enjoined or rescinded.
Plaintiff argues that its claims are "derivative and/or class actions".
All the defendants filed separate motions to dismiss, each of which
raises various defenses. It is necessary, however, only to address one
issue: whether plaintiff, which is no longer a stockholder of Revlon,
has standing to maintain the present action.
II.
[1-2] In considering a motion to dismiss, all well-pled factual
allegations made by the non-movant are to be considered as being
admitted by the movant, McQuail v. Shell Oil Co., Del. Oh., 183
A.2d 581 (1962), and such a motion is not to be granted unless it
appears reasonably certain that the plaintiff would not be entitled
to the relief sought under any set of facts which could be proven in
support of his claim. Rabkin v. Philip A. Hunt Chemical Corp., Del.
Supr., 498 A.2d 1099 (1985); Jefferson Chemical Co. v. Mobay Chemical
Co., Del. Ch., 253 A.2d 512 (1969).
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[3] A plaintiff, to be entitled to maintain a stockholder derivative
suit on behalf of a corporation, must be a stockholder of the corporation at the time of filing of suit and must also remain a stockholder throughout the litigation. Lewis v. Anderson, Del. Supr., 477
A.2d 1040 (1981).
[4] In order to determine whether a complaint states a stockholder derivative claim or an individual cause of action, a court must
look to the nature of the wrongs alleged in the complaint, not to a
plaintiff's designation or stated intention. Lipton v. News Intern., PLC,
Del. Supr., 514 A.2d 1075 (1986).
III.
[5-6] The ruling in Lewis v. Anderson, supra, compels the dismissal
of this action. In Lewis the plaintiff challenged certain employment
agreements ("golden parachutes") between the corporation and nine
key employees, claiming they were ".

.

. illegal, improper, without

a business purpose, a fraud upon Old Conoco or a waste of corporate
assets." Lewis, supra, 477 A.2d at p. 1042. The defendants in Lewis

moved to dismiss the action based on several theories but the one
accepted by the court was that plaintiff lost his standing to bring a
stockholder derivative action because he was no longer a stockholder
as a result of the merger.
The Delaware Supreme Court stated:
"[p]laintiff' s derivative claim against the individual defendants of Old Conoco was a property right of Old Conoco
...

Nor is there any dispute that upon Old Conoco's

merger into DuPont Holdings, Old Conoco's assets and
liabilities, in general, passed under 259(a) to, and became
vested in, the surviving corporation, DuPont Holdings or
New Conoco. It would also seem clear under 259(a) that
plaintiff's derivative claim constituted a chose in action
which became 'vested' in New Conoco." (Emphasis original; citations omitted.)
Lewis, at p. 1044. In the present case, as in Lewis, the plaintiff's
claims are for acts committed before the merger which resulted in
plaintiff losing its status as a stockholder of Revlon. The claims that
the severance payments or the fees were excessive or improper are
clearly claims for a waste of corporate assets which are stockholder
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derivative claims and now belong exclusively to those who remain
as stockholders of Revlon after the mergers and not to plaintiff.
[7] Plaintiff argues that Lewis is distinguishable from the present
case because it alleges that there is now no one who will redress the
wrongs done to the corporation. I agree that it is highly unlikely
that Pantry Pride, which now controls Revlon, will seek to redress
the allegedly excessive severance payments or allegedly excessive fees
and therefore these abuses (if they are abuses) are not likely to be
addressed. The facts here, however, are virtually identical with the
facts set forth in Lewis and this court is therefore bound by that
ruling. In that decision the Delaware Supreme Court specifically
rejected a similar argument and held that a surviving shareholder
would adequately protect the corporate interest and that a cashedout stockholder no longer had a stake in the claims. I, therefore,
must find that the decision in Lewis compels the dismissal of the
present suit. Cf., Rosen v. Navarre, C.A. 7098-NC, Hartnett, V.C.
(Oct. 29, 1985), where I held that the asserted claims were stockholder
derivative claims and could not be maintained by a former stockholder.
In Lewis, the Delaware Supreme Court did state: "Under Delaware case law, there are two recognized exceptions to this rule of
standing as applied to mergers." Neither of the two mentioned
exceptions in Lewis are present here. Even assuming, arguendo, that
the quoted language of the Supreme Court permits other exceptions
to the general rule that a merger which ends a stockholder's ownership
in a corporation also ends his right to bring or maintain a stockholder
derivative action, the present case cannot be such an other exception.
The Court in Lewis specifically had before it the same issue present
here: whether a post-merger challenge to the propriety of allegedly
excessive severance payments was a stockholder derivative claim
which was barred because the former stockholder no longer had
standing to bring it.
[8] In Bershad v. HarLz, et al., Del. Ch., C.A. 6960-NC, Berger,
V.C. (Jan. 29, 1987) this Court pointed out that allegedly excessive
severance payments given as part of a merger transaction can be
attacked by a disenchanted stockholder if the stockholder also challenges the merger as being the product of a breach of fiduciary duty.
"For it [the plaintiff] to do so, however, the alleged breach must
go directly to the fairness of the merger and plaintiff must be directly
attacking the merger." Bershad, p. 8, citing Abelow v. Symonds, Del.
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Ch., 156 A.2d 416 (1959); Lewis, supra. See also Rabkin v. Philip
A. Hunt Chemical Co., Del. Ch., C.A. 7547-NC, Berger, V.0. (Dec.
4, 1986) where plaintiffs were held to have stated a class action claim
instead of a stockholder derivative claim because they attacked the
merger directly.
In the present case, however, plaintiff has not attacked the
merger and, therefore, it is barred from maintaining this action
under the rule set forth in Lewis.
IV.
[9-10] Plaintiff also alleges in its complaint that defendant Forstmann Little received in excess of $25 million as payments for fees
for services rendered to Revlon in fending off the hostile tender offer
of MacAndrews & Forbes and that these fees bore no relation to
the work performed by it on behalf of Revlon. According to plaintiff
these payments, therefore, amounted to a gift and waste of corporate
assets. The ability of stockholders to assert this type of claim in a
nonderivative action, however, was squarely rejected in Bokat v. Gety
Oil Co., Del. Supr., 262 A.2d 246 (1970). In Bokat, the Delaware
Supreme Court succinctly held that "Mismanagement which depresses the value of stock is a wrong to the corporation, i.e., the
stockholders collectively, to be enforced by a derivative action."
Bokat, at p. 249. This is exactly the claim in the present controversy.
Plaintiff alleges that the combined effects of the fees and the employment contracts depressed the value of the stock of Revlon before
the merger. These allegations, however, are claims for waste of
corporate assets and are, therefore, derivative in nature. As previously
indicated, a stockholder who has been cashed-out no longer has
standing to maintain a stockholder derivative suit.
V.
Plaintiff also alleges in its complaint that

"...

defendant [Pantry

Pride] was a fiduciary and had selected and was in control of Revlon's
Board of Directors" and that Pantry Pride breached its fiduciary
duties to Revlon and its stockholders by honoring the ".

.

. pre-

existing golden parachutes and other severance payments . ...
These allegations also clearly fall within the ambit of the holding in
Lewis, supra, because, as plaintiff alleges, the challenged golden
parachutes and severance payments were "pre-existing." Plaintiff in
making these allegations states a claim for the waste of corporate
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assets which are derivative in nature and occurred before the merger.
The holding in Lewis, therefore, precludes plaintiff from maintaining
these stockholder derivative claims.
Plaintiff also alleges that Pantry Pride violated its fiduciary duty
to the other Revlon stockholders by not vigorously prosecuting the
alleged claims arising from the granting of the severance payments
to Revlon's prior management team prior to the merger, and in not
seeking to recapture the fees paid to Forstmann Little.
[11] Under the rule in Lewis any fiduciary duty was owed to
Revlon and its surviving stockholder and not to the prior stockholders
who ceased to have an interest in the corporation once the merger
was accomplished.
The holding in Lewis, therefore, requires dismissal of these claims
which are all stockholder derivative claims regardless of how plaintiff
labels them. The Motions to Dismiss are therefore granted. IT IS
SO ORDERED.

PIKE v. COMMODORE MOTEL CORP.
No. 940
Court of Chancery of the State of Delaware, Sussex
January 21, 1987
In order to satisfy the requirement of posting a supersedeas
bond pending an appeal of the chancery court's final Order, defendant
offered to deposit with Register in Chancery a cash bond equal to
the judgment award plus post-judgment interest to the date of deposit
with the court. Defendant further agreed to allow plaintiff to direct
the manner of investment of the funds pending the determination
of the appeal, provided defendant's obligation to pay post-judgment
interest was terminated. Plaintiff objected on the ground that the
proposal would not constitute sufficient security. The court of chancery, per Vice-Chancellor Jacobs, held that to require defendant to
guarantee the difference between the court awarded interest rate and
current rates has no basis in fairness or law.
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7

Once defendant posts supersedeas bond and relinquishes control
of the funds to plaintiffs investment control, defendant is no longer
required to guarantee payment of the difference between the court
awarded interest rate and prevailing current rates.
2.

Interest 0

9

The purpose of prejudgment and post-judgment interest is to compensate the plaintiff for losses suffered from his inability to use the money
awarded during the time it was not available.
3.

Interest 0

9

One purpose of prejudgment and post-judgment interest is to require defendants to pay for their having had the use and enjoyment of
monies that lawfully belonged to the plaintiff.
Roderick R. McKelvie, Esquire, of Ashby, McKelvie & Geddes,
Wilmington, Delaware, for plaintiff.
Edward M. McNally, Esquire, and Barbara Crowell, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware, for
defendants.
JACOBS,

Vice-Chancellor

This letter will confirm my oral ruling of this morning on the
defendants' motion for approval of a supersedeas bond.
The situation is as follows: as a result of this Court's final Order,
plaintiff was awarded $271,759 as ofJune 30, 1986, plus 17 % interest
(approximately $79 per day), from June 30, 1986 to the date of
payment. From that Order the defendants have appealed to the
Supreme Court of Delaware and have moved for a stay of execution
upon the plaintiffs judgment pending the outcome of their appeal.
As the defendant concedes, under the Delaware Constitution a
supersedeas bond is necessary to stay the judgment of the trial court.
Sannini v. Casscells, Del. Supr., 401 A.2d 927 (1979). Article IV, § 24
of the Delaware Constitution prescribes that the appellant must give
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"isufficient security to be approved by the Court below". "Sufficient
security" is not defined and its meaning depends on the nature of
the cause and the judgment rendered. Ownbey v. Morgan, Del. Supr.,
105 A.2d 838 (1978), aff'd, 256 U.S. 94 (1921).
In this case the defendants have offered to deposit with the
Register in Chancery a cash bond equal to the amount of the
judgment, plus interest at 17% to the date of payment. The defendants are further willing for plaintiff to direct the manner in which
those funds would be invested pending the determination of the
appeal, on the basis that should the judgment be affirmed, the entire
amount of the cash on deposit, including all interest actually earned
on the deposited funds from the date of the deposit, would be paid
to the plaintiff. Defendants are agreeable to this approach with one
proviso, namely, that the cash deposit be deemed to terminate their
obligation to pay post-judgment interest. Defendants argue that the
deposit into Court of the full amount of the judgment is deemed,
as a general rule, to terminate the defendant's obligation to pay
post-judgment interest, since the plaintiff will be entitled to all interest
actually earned on the sums deposited into the court. See 74 Am.
Jur. 2d Tender § 31.
Plaintiff objects to this proposal on the ground that it would
not constitute sufficient security. He argues that unless and until he
obtains actual possession and control of the monies, he is entitled
to the payment of interest at the 175 rate awarded in this Court's
decree. Plaintiff cites no authority for that position, and neither
counsel have been able to supply authority that would afford specific
guidance in this particular (supersedeas bond) setting.
[1] Having considered the matter, I conclude that the defendants'
position is the correct one. The issue is whether the arrangement
being proposed will sufficiently secure plaintiff's judgment. As to all
amounts owed up to the date of the deposit, dearly it would. That
money would no longer be under the defendants' control, and it
would belong to the plaintiff in the event of an affirmance on appeal.
The same is true for all interest actually earned on the deposited
monies. The only amount that would arguably not be secured would
be the interest differential, i.e. the difference between the interest
awarded at the 17% rate and the interest actually earned (which,
in this period of declining interest will be substantially less than
17%) during the pendency of the appeal. However, the plaintiff has
furnished no authority for the proposition that the defendants should
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be obligated, pending their appeal, for post-judgment interest at
17 %-despite their prior deposit into Court of all amounts due under
the judgment.
[2-3] Nor, in these circumstances, would such a result make
sense. The purpose of prejudgment (and post-judgment) interest is
to compensate the plaintiff for losses suffered from his inability to
use the money awarded during the time it was not available. Universal
City Studies, Inc. v. Francis I. duPont & Co., Del. Supr., 334 A.2d
216, 222 (1979); Transworld Airlines, Inc. v. Summa Corporation, Del.
Ch., Civil Action No. 1607, Walsh, J. (January 21, 1987), at p. 3.
Another purpose is to require the defendants to pay for their having
had the use and enjoyment of monies that lawfully belonged to the
plaintiff. The latter rationale is not implicated here, since the defendants will have parted with control of the funds and (unless this
Court's judgment is reversed) will derive no benefit from them.
Under those circumstances, to require them, in effect, to guarantee
the difference between interest at 17% and at current rates has no
demonstrated basis in fairness, or (as previously noted) in law. The
former rationale is implicated, but in this case is satisfied as much
as is reasonably possible. In the event of an affirmance, the plaintiff
will be compensated for his loss of use of the money pending the
appeal, and will be able to control the extent of that compensation
by directing how the deposited monies should be safely invested.
For those reasons, the defendants' proposed supersedeas bond
arrangement will be approved.

PULVER v. STAFFORD HOLDING CO.
No. 8567
Court of Chancery of the State of Delaware, New Castle
April 2, 1987
Plaintiffs brought action pursuant to Del. Code Ann. tit. 8,
§ 225, seeking a court determination as to the duly elected corporate
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directors. The defendants moved for a stay pending the outcome of
a previously filed action in Texas. The court of chancery, per ViceChancellor Hartnett, denied the motion to stay and held that proceedings commenced pursuant to Del. Code Ann. tit. 8, § 225 are
designed to render an expedited decision concerning the rightful
possessor of a corporate directorship. Noting that the prior-filed action
in Texas was not a summary or expedited proceeding, the court
held that the uncertainty thereby created may negatively affect the
corporation and those dealing with it.
1. Action 0-

69(2), 69(4)

A Delaware action will not be stayed as a matter of right by
reason of a prior action pending in another jurisdiction involving
the same parties and the same issues; such stay may be warranted,
however, by facts and circumstances sufficient to move the discretion
of the court and such discretion should be exercised freely in favor
of the stay when there is a prior action pending elsewhere, in a
court capable of doing prompt and complete justice, involving the
same parties and the same issues.
2.

Abatement and Revival C=* 4

Litigation should be confined to the forum in which it is first
commenced, and a defendant should not be permitted to deflect the
plaintiff's choice of forum in a pending suit by commencing litigation
involving the same cause of action in another jurisdiction of its own
choosing.
3.

Action C:

68

The grant or denial of a stay is an act of discretion to be freely
exercised where the facts and circumstances so warrant.
4.

Action 0= 68

Certain special facts and circumstances should be considered in
acting upon motions to stay. Among these factors are: (1) the relative
ease of access to proof; (2) the availability of compulsory process for
witnesses; (3) the possibility of the view of the premises, if appro-
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priate; and, (4) all other practical problems that would make the
trial of the case easy, expeditious and inexpensive.
5.

Action C

69

Proceedings commenced pursuant to DEL. CODE ANN. tit. 8,
§ 225 are designed to render an expedited decision concerning the
rightful possessor of a corporate directorship. Where the prior filed
action is not a summary or expedited proceeding, and a decision
does not appear likely in the foreseeable future, the uncertainty
created may negatively affect the corporation and those dealing with
it. DEL. CODE ANN. tit. 8, § 225 (1983).
Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for plaintiffs.
Norman M. Monhait, Esquire, of Morris & Rosenthal, P.A., Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

Plaintiffs commenced this action pursuant to 8 Del. C. § 225
on August 11, 1986, seeking to have this Court determine who are
the duly elected directors of First Southwest Corporation ("First
Southwest"), a Delaware corporation. The defendants moved for a
stay of these proceedings pending the outcome of an action previously
commenced by defendants in the State of Texas. I find that this
summary Delaware proceeding to determine who are the duly elected
directors of First Southwest should not be stayed in favor of the slow
moving Texas litigation.
I.

The plaintiffs are Howard Pulver, Jerome Gladstein, Anthony
Pedone, Stuart B. Goldman and Landmark Mortgage Servicing
Corp. ("Landmark"). The individual plaintiffs all claim to be the
duly elected directors and officers of First Southwest. Stafford Holding
Company, Inc. ("Stafford") is the parent corporation of First Southwest and is a defendant in this action. The remaining defendants
are: Patricia Shabot, Joan Basile, Florence Kupferman, John Marchand, Paul Leff and Irwin Siegal, who also claim to be the duly
elected officers and directors of First Southwest.
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The events which gave rise to this action stem from the purported
election of both the individual plaintiffs and the individual defendants
as directors and officers of First Southwest. The individual plaintiffs
are also shareholders, officers and directors of co-plaintiff, Landmark,
which is a defendant in the Texas litigation.
Defendant Stafford is a Delaware holding company and serves
as First Southwest's parent corporation. Stafford, in turn, is a whollyowned subsidiary of Trieste Service, Inc. ("Trieste"), a New York
corporation.
The individual plaintiffs claim to be the rightful directors of
both First Southwest and Stafford because of a written agreement
executed between them, First Southwest and Stafford. This written
agreement was apparently entered into in exchange for the plaintiffs'
1980 sale of assets to First Southwest (which was formed for the sole
purpose of acquiring the assets). As part of this sale, certain promissory notes were executed by First Southwest, made payable to the
plaintiffs. In May of 1986, in accordance with Stafford's by-laws, a
directors meeting was convened in New York and at this meeting
four of the then six directors approved a Voting Trust Agreement
conveying the right to vote Stafford's stock in First Southwest to the
plaintiffs as voting trustees. As part of the Trust Agreement the
plaintiffs agreed to the reduction of the debt, which is secured by
the promissory notes, by $3 million and agreed to extend the payment
terms of the notes from 1989 to 1992.
After this Board meeting, Trieste-as parent corporation of First
Southwest, through its agent Mr. Goodstein-purportedly removed
the individual plaintiffs as directors of Stafford by the execution of
a written Stockholder Consent. In his letter of removal Mr. Goodstein
stated no cause for the action, thereby allegedly violating Stafford's
by-laws and 8 Del. C. § 141(k)(i). Mr. Goodstein then set about
replacing the individual plaintiffs as directors of Stafford with the
individual defendants named in this action. On May 30, 1986, the
individual plaintiffs, acting as voting trustees of the First Southwest
stock, purported to reelect themselves as directors of First Southwest.
Subsequently, on May 31, 1986, the individual defendants also voted
the same stock to elect themselves to the same positions.
Following these activities by the two competing sets of directors,
Stafford commenced an action in Texas seeking to have the Voting
Trust Agreement declared invalid and to compel the plaintiffs to
relinquish possession and control of all assets, books, records, and
other documents pertaining to First Southwest by turning them over
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to the individual defendants named in this Delaware action. The
Texas Court entered an ex parte temporary restraining order to that
effect. The plaintiffs, as defendants in the Texas action, then appeared
specially in Texas to challenge the Texas Court's jurisdiction. Land-

mark, which was named as a defendant in the Texas action, moved
to dismiss that action for several reasons. In the alternative, Landmark also sought to stay the Texas action pending disposition of the
Delaware action presently before me.
II.
[1-2] The seminal case in Delaware regarding the granting or
denial of a stay is McWane Cast Iron Pipe Corp. v. McDowell Wellman
Engineering Co., Del. Supr., 263 A.2d 281, 283 (1970). In McWane
our Supreme Court stated:
***[A] Delaware action will not be stayed as a matter of
right by reason of a prior action pending in another jurisdiction involving the same parties and the same issues; ***

such stay may be warranted, however, by facts and circumstances sufficient to move the discretion of the Court;
*** such discretion should be exercised freely in favor of

the stay when there is a prior action pending elsewhere, in
a court capable of doing prompt and complete justice,
involving the same parties and the same issues; *** as a
general rule, litigation should be confined to the forum in
which it is first commenced, and a defendant should not
be permitted to defeat the plaintiff's choice of forum in a
pending suit by commencing litigation involving the same
cause of action in another jurisdiction of its own choosing;
**

* these concepts are impelled by considerations of comity

and the necessities of an orderly and efficient administration
of justice.
McWane, at p. 283.
[3] The grant or denial of a stay is an act of discretion to be
freely exercised where the facts and circumstances so warrant. Walter
Reade Organization, Inc., et al., v. Crane, Del. Supr., 332 A.2d 399
(1975); United Engines, Inc. v. Sperry Rand Corp., Del. Supr., 269 A.2d
221 (1970).
[4] In General Foods Corp. v. Cryo-Maid, Inc., Del. Supr., 198
A.2d 681, 683-4 (1964), the Delaware Supreme Court stated that

1988]

UNREPORTED CASES

certain special facts and circumstances should be considered in acting
upon motions to stay. Among these factors are:
*** (1) the relative ease of access to proof; (2) the availability
of compulsory process for witnesses; (3) the possibility of
the view of the premises, if appropriate; and, (4) all other
practical problems that would make the trial of the case
easy, expeditious and inexpensive.
In Kirklandv. InternationalCommunity Corp., Del. Ch., C.A. #7577NC, Berger, V.C. (May 25, 1984), Vice Chancellor Berger was
confronted with a factual situation virtually identical to the facts in
the present case. Plaintiffs were seeking to determine the validity of
a directors' election pursuant to 8 Del. C. § 225 and when plaintiffs
commenced their action in Delaware, a prior action had already
been filed in New York. Defendants relied on Mc Wane, supra, in
seeking to stay the Delaware proceedings pending the outcome of
the New York case. In denying defendant's motion for a stay, Vice
Chancellor Berger acknowledged the prior-filed status of the New
York action, the possible applicability of New York law, and the
fact that none of the witnesses resided in Delaware, but nonetheless
held that the advantages of the summary nature of an 8 Del. C.
§ 225 proceeding outweighed the other factors.
[5] I agree with Vice Chancellor Berger that proceedings commenced pursuant to 8 Del. C. § 225 are designed to render an
expedited decision concerning the rightful possessor of a corporate
directorship. Here, as in Kirkland, the prior-filed action in Texas is
not a summary or expedited proceeding. The Texas action has
languished for months. No decision in Texas as to the rightful holder
of the directors' positions appears likely in the foreseeable future.
The uncertainty thereby created may negatively affect the corporation
and those dealing with it.
There are also other factors in the present case which were not
present in Kirkland which give additional reasons to deny a stay. In
the Texas litigation, jurisdictional questions have been raised which
are not present in the Delaware action. There is no reason to believe
that these jurisdictional issues are about to be resolved in Texas,
nor does it make much sense to have irrelevant issues unnecessarily
litigated.
Defendants' motion for a stay must, therefore, be denied. IT
IS SO ORDERED.
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TRANS WORLD AIRLINES, INC. v. SUMMA CORP.
No. 1607
Court of Chancery of the State of Delaware, New Castle
January 21, 1987
In a post-trial decision plaintiff was awarded damages attributable to the breach of fiduciary duty on the part of a controlling
shareholder.
Plaintiff seeks to recover prejudgment interest on its damages
award at a rate equal to its average cost of borrowing in the years
1960-1986, and postjudgment interest on both the damages award
and its prejudgment interest component. Defendant countered with
two alternative approaches: a prejudgment interest rate of 2.92%,
based on plaintiff's historic annual rates of return on equity, because
the damage award represented a replacement of equity; or the 6%
statutory rate of interest. In either case, defendant claimed that
interest should not extend to periods when plaintiff failed to prosecute
its underlying claim, nor should there be an award of "interest on
interest."
The court of chancery, per Justice Walsh, held that: (1) plaintiff
should be awarded prejudgment interest on its damage award at a
rate of 7.32%, representing an equal weighting of the legal rate of
interest in effect during the damage period and plaintiffs composite
cost of borrowing; (2) there was no evidential basis to penalize plaintiff
by suspending or curtailing the running of interest from January 1,
1960, to June 10, 1986, the date of the entry of the damage award
judgment; and (3) postjudgment interest should accrue at the same
rate as prejudgment interest, but only upon the damage portion of
the award.
1.

Interest 0;

39(2)

Awards of monetary damages by Delaware courts bear interest
from the date of the onset of liability as a matter of right.
2.

Interest

0=? 38(1)

Damages 0= 67
Setting the rate of prejudgment interest on damages awarded
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in equity implicates the court's discretion and considerations of fairness.
3.

Interest

0-

1, 38(1)

Since the purpose of prejudgment interest is to compensate
plaintiffs for losses suffered from the inability to use the money
awarded during the time it was not available, plaintiff should be
awarded prejudgment interest in an amount that most closely parallels
the loss it suffered by being deprived during the damage period of
the money eventually awarded it.
4.

Interest 0-

31

Delaware's courts of equity have historically used the legal rate
of interest specified in Del. Code Ann. tit. 6, § 2301 as a guide in
determining the appropriate rate of interest on damage awards and
other court-ordered monetary payments. DEL. CoDE ANN. tit. 6,
§ 2301 (1983).
5.

Interest 0= 38(1)

The appropriate discretionary rate of prejudgment interest
awarded in an equity court should not differ essentially from a like
judgment in a court of law.
6.

Interest C---

31

The fact that, during most years of interest accrual, prevailing
commercial rates exceeded the legal rate does not provide a basis to
disregard the legal rate of interest as the benchmark.
7.

Interest 0

38(1)

Corporations

C= 584

Appraisal cases implicate the court's discretion in determining
a fair rate of prejudgment interest even though they involve no
damages for legal wrongs.
8.

Interest 0

38(1)
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The appropriate rate of prejudgment interest in appraisal cases
is to be determined by a "prudent investor" standard, with the
focus on the rate of interest at which a prudent investor could have
invested money, rather than by the defendant corporation's cost of
borrowing.
9.

Interest 0:

31, 38(1)

In an appraisal case, the surviving corporation's cost of borrowing may be considered one relevant factor in determining the
appropriate rate of interest, but is not by itself necessarily determinative. DEL. CODE ANN. tit. 8, § 262(h) (1983).
10.

Interest 0=

31, 37(1)

Plaintiffs cost of borrowing relates logically to the loss plaintiff
suffered in being deprived of money over time.
11.

Corporations

C---

584

Del. Code Ann. tit. 8, § 262(h) contemplates looking to the
defendant's cost of borrowing, which bears little relationship to the
amount of the plaintiffs loss. DEL. CODE ANN. tit. 8, § 262(h) (1983).
12.

Interest 0-

37(1)

The most appropriate justification for using an exclusive cost

of borrowing approach is that plaintiff would have used additional
operating revenues to reduce its borrowing during the damage years.
13.

Interest 0

28

The legal rate of interest should be the guide, but should not
solely control the award of interest in a case where plaintiff is a
capital-intensive enterprise, and borrowings, both long- and shortterm, played a significant role in its ability to function in the damage
years and thereafter.
14.

Interest

C

56

Where defendant's self-dealing occurred in a fiduciary relation-
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ship, a court of equity has the power to apply interest enhancement
to preclude the defendant from unjustly benefiting from his wrongful
conduct or to otherwise ensure that the rate of prejudgment interest
is a just one.
15.

Interest 0-

39(1)

There is a measure of discretion to be exercised in determining
the date from which prejudgment interest should run.
16.

Interest C

39(1)

A successful plaintiff may be denied interest for periods in which
he delayed prosecution of a claim, on the theory that a dilatory party
should not benefit from the delay he caused.
17.

Interest C

39(1)

Plaintiff should not be penalized for the inaction which caused
the matter to lay dormant for more than ten years when the delay
involved seems attributable to defendants' tactics, the intractability
of one of the defendants, and a certain degree of cooperation between
the parties.
18.

Interest 0

39(2)

Plaintiff should not suffer a loss of interest pending for grossly
inflating its damages when defendant knew plaintiff's damage claims
were necessarily broad and indefinite.
19.

Damages 4

130, 137

With the aborting of federal litigation, plaintiff is free to demonstrate its damages anew.
20.

Interest C--

39(2)

Plaintiff should not be denied interest for the period prior to
amending an answer to interrogatories since the theory upon which
damages were sought, and ultimately recovered, did not change.
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60

Corporations C=

584

In an appraisal action, postjudgment interest will not run on
an award of prejudgment interest due to the disfavoring of compound
interest and the fact that there is some compounding effect which
runs contrary to the view that only simple interest should be allowed.
22.

Interest C---

60

Payment of interest on interest, i.e., compound interest, is not
permitted under Delaware law.
23.

Interest C

31

Segmentation of interest into different prejudgment and postjudgment rates has been held improper in Delaware suits at law on
the theory that both are governed by Del. Code Ann. tit. 6, § 2301,
which does not contemplate that interest be segmented. DEL. CODE
ANN. tit. 6, § 2301 (Supp. 1986).
24.

Interest C

38(1)

While there is apparent theoretical justification for interest segmentation in certain equity cases, the practical effect of the prejudgment interest determination as well as the aberrant timing of
the judgment may suggest otherwise.
Louis J. Finger, Esquire, and Allen M. Terrell, Jr., Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Dudley B.
Tenney, Esquire, William E. Hegarty, Esquire, Marshall Cox, Esquire, Michael P. Tierney, Esquire, Kevin J. McKenna, Esquire,
of Cahill Gordon & Reindel, New York, New York, for plaintiff.
Andrew B. Kirkpatrick, Jr., Esquire, Martin P. Tully, Esquire,
Thomas Reed Hunt, Jr., Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for defendants.
WALSH, Justice*
* Assigned pursuant to DEL. CONST. art. IV, § 13(2).
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In a post-trial decision in this matter the Court awarded the
plaintiff, Trans World Airlines, Inc. ("TWA") $17,238,366 in damages attributable to the breach of fiduciary duty on the part of the
late Howard Hughes, TWA's controlling shareholder until 1961. A
judgment in that amount was entered jointly against the defendants,
Summa Corporation and William Lummis, the Administrator of
Hughes' Estate, (hereinafter jointly referred to as "Hughes"), on
June 10, 1986. Because the evidential record did not permit a
definitive ruling on issues presented by TWA's request for prejudgment and postjudgment interest, those issues were reserved. After
supplemental briefing this is the decision on the interest issues.
I.
TWA seeks to recover prejudgment interest on its damages
award at a rate equal to its average cost of borrowing in the years
1960-1986, and postjudgment interest on both the damages award
and its prejudgment interest component. Hughes counters that TWA's
cost of-borrowing approach should be rejected in favor of a prejudgment interest rate of 2.92%, based on TWA's historic annual
rates of return on equity, because the damage award represents a
replacement of equity. Alternatively, Hughes contends that the statutory rate of interest, 6%, should govern and should, in any event,
not extend to periods during which TWA failed to prosecute its
underlying claim, nor should there be an award of "interest on
interest."

II.

[1-31 TWA's entitlement to prejudgment interest is dearly established and Hughes does not argue to the contrary. Indeed, awards
of monetary damages by Delaware courts bear interest from the date
of the onset of liability "as a matter of right." Metropolitan Mutual
Fire Insurance Co. v. Carmen Holding Co., Del. Supr., 220 A.2d 778,
781 (1966); Collins v. Throckmorton, Del. Supr., 425 A.2d 146, 152
(1980); Moskowitz v. Mayor & Council of Wilmington, Del. Supr., 391
A.2d 209, 210 (1978). Setting the rate of prejudgment interest on
damages awarded in equity implicates the court's discretion and
considerations of fairness. Lynch v. Vickers Energy Corp., Del. Supr.,
429 A.2d 497, 506 (1981).1 The purpose of prejudgmrnemt interest is

1. In Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701, 703-704 (1983),
the Court overruled Lnwch "to the extent that it purports to limit a stockholder's
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to compensate plaintiffs for losses suffered from the inability to use
the money awarded during the time it was not available. Felder v.
Anderson, Clayton & Co., Del. Ch., 159 A.2d 278, 287 (1960); Universal
City Studios, Inc. v. Francis L duPont & Co., Del. Supr., 334 A.2d
216, 222 (1975). To accomplish this purpose, TWA should be awarded
prejudgment interest in an amount that most closely parallels the
loss TWA suffered by being deprived during the damage period of
the money eventually awarded it.
The parties propose four rates of prejudgment interest. They
are: (1) The legal rate in 6 Del. C. § 2301 (Hughes), (2) TWA's
historic cost of borrowing during the damage period (TWA), (3)
The "return on equity" to TWA shareholders during the damage
period, calculated by dividing TWA's annual net income or loss by
its shareholders' equity at the end of each applicable year (Hughes),
and (4) TWA's return on equity calculated by dividing TWA's annual

net income or loss by the average of its shareholders' balance sheet
equity at the beginning and end of each applicable year (TWA).
Each of these standards will be considered.
[4] As TWA concedes, Delaware's Courts of equity have historically used Delaware's statute specifying the legal rate of interest,

6 Del. C. § 2301, as a guide in determining the appropriate rate of
interest on damage awards and other court-ordered monetary payments. Maclary v. Pleasant Hills, Del. Ch., 109 A.2d 830, 836 (1954);
Loft, Inc. v. Guth, Del. Ch., 2 A.2d 225 (1938).
[5] A rationale for using the legal rate as a guide in equity
appears in Missouri-Kansas Pipe Line v. Warrick, Del. Supr., 22 A.2d
865, 868 (1941). The Court stated: "A decree of an equity court
the payment of money does not differ essentially from a like judgment
in a court of law; and a successful suitor in the one court ought to
stand in as favorable position as in the other." Because the ruling
in Warrick was directed only to the issue of whether decrees in
Chancery for the payment of money bear interest at all, the Court
did not address the appropriate discretionary rate of prejudgment
interest. However, logic suggests that this "equality" rationale applies
in both contexts.
[6] TWA maintains that in most cases where courts of equity
have looked to the legal rate, the applicable legal rate exceeded the
then-prevailing commercial rate, while in this case prevailing commonetary relief to a specific damage formula." The analysisin Lynch on the question
of interest remains intact.
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mercial rates, during most years of interest accrual, exceeded the
legal rate. However, in several cases this Court has awarded interest
at the legal rate even though it was not higher than prevailing
commercial rates. Warren v. Warren, Del. Supr., 460 A.2d 526, 528
(1983) (interest awarded at legal rate (6%) beginning in 1976-prime
rate has been above 6% every year since 1972); SugarlandIndustries,
Inc. v. Thomas, Del. Supr., 420 A.2d 142, 152 (1980) (postjudgment
interest awarded at 6% for 1979-1980; prime rate was 12.67% in
1979 and 15.27% in 1980); Universal City Studios, 334 A.2d at 223
(prejudgment interest awarded at 5.23% from March 25, 1966 to
December 7, 1973-prime rate from 1966 through 1973 averaged
6.55 %).2 I perceive no basis in this case to disregard the legal rate
of interest as the benchmark.
To support its cost of borrowing standard TWA seeks to analogize its claim to merger appraisal cases because that factor is often
considered in such cases. This analogy is fraught with conflicting
considerations.
[7] Appraisal cases, like this case, implicate the court's discretion
in determining a fair rate of prejudgment interest. However, unlike
this case, they involve no damages for legal wrongs. They are instructive, nonetheless, to the extent they focus upon the uses to which
the dissenting shareholder would have devoted his equity during the
period of deprivation.
[8-9] No viable Delaware appraisal case supports TWA's contention that its historic cost of borrowing should be the exclusive
measure of prejudgment interest.3 It is true that in three such cases
this Court awarded prejudgment interest at rates based on the cost
of money. Felder v. Anderson, Clayton & Co., Del. Ch., 159 A.2d 278,
287 (1960); Swanton v. Guaranty Corp., Del. Ch., 215 A.2d 242, 247
(1965); Sporborg v. City Specialty Stores, Del. Ch., 123 A.2d 121, 127
(1956). However, in Universal City Studios, 334 A.2d at 222-23, the
Supreme Court rejected an exclusive cost of money approach in favor
of a "prudent investor" standard, with the focus on "the rate of
interest at which a prudent investor could have invested money,"
rather than the defendant corporation's cost of borrowing. Following
2. The court's prime rate figures are derived from figures agreed on by the
parties and drawn from the Economic Report of the President, transmitted to the
Congress, February 1986, Table B-68 at 332.
3. TWA seeks a composite rate based upon its historic cost of borrowings
for each year commencing January 1, 1960 and computed to June 10, 1986. The
resulting rate is 8.64%.
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Universal City Studios, subsequent appraisal cases have used a prudent
investor standard rather than an exclusive cost of money standard.
Lebman v.National Union Electric Corp., Del. Ch., 414 A.2d 824, 82829 (1980); In Re Creole Petroleum Corp., Del. Ch., C.A. No. 4860,
Hartnett, V.C. (Jan. 11, 1978) slip op. at 11; Gibbons v. Schenley
Industries, Inc., Del. Ch., 339 A.2d 460, 474 (1975); Tannetics, Inc.
v. A. J. Industries, Inc., Del. Ch., C.A. No. 5306, Marvel, C. (Dec.
16, 1980) slip op. at 3-6. 8 Del. C. § 262(h) now makes it clear that
in an appraisal case the surviving corporation's cost of borrowing

may be considered one relevant factor in determining the appropriate
rate of interest, but is not by itself necessarily determinative. See also
Charlip v. Lear Siegler, Inc., Del. Ch., C.A. No. 5178, Walsh, V.0.
(July 2, 1985) slip op. at 4; Tannetics at 3.
[10-11] However, this case presents a more favorable setting for
an exclusive cost of borrowing approach than the Court faced in
Universal City Studios, or the situation contemplated by § 262(h). Here
TWA asks the Court to look to the plaintiff's cost of borrowing,
which relates logically to the loss a plaintiff suffers in being deprived
of money over time. In Universal City Studios, the Court was asked
to look to the defendant's cost of borrowing, which bears little relationship to the amount of the plaintiff's loss. Section 262(h) clearly contemplates looking to the defendant's cost of borrowing.

Even by appraisal case standards, the interest rate produced by
TWA's cost of borrowing argument appears to overreach. TWA
requests a significantly higher rate of interest than courts have granted
in appraisal cases for comparable damage periods. In Lynch v. Vickers
Energy Corp., the rate of prejudgment interest was reduced from
13.1 % to 7 % on an award of rescissory damages because of a similar
situation. See 429 A.2d at 506 n.9.
[12] TWA's suggested approach also fails evidentially. TWA
implies that it would have used additional operating revenues to
reduce its borrowing in the years 1960-1985. This would seem to
be the most appropriate justification for using TWA's exclusive cost
of borrowing approach. However, TWA has presented no evidence
that it actually would have so used additional operating revenues,
while Hughes has submitted the affidavit of Maurice Whalen, its
accounting witness at trial, who concludes that TWA would not have
pursued such a course. Specifically, Whalen notes that from 19601985 increases in debt, rather than debt reductions, accompanied
increases in TWA's equity.
TWA responds that Whalen attempts to project the effect of
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Hughes' self-dealing into later years when assumptions concerning
numerous other variables would have been required. TVA also
suggests that if Whalen's conclusions are accepted, the court must
also conclude that TWA would have been a larger airline, better
able to compete, and thus a larger damage award would be in order.
The damages questions were resolved at trial, however, and will not
be revisited at this juncture.
III.
Hughes argues that if there is any departure from the legal rate
the interest award should be based on TWA's historic rates of return
on equity because the damage award represents a replacement of
equity funds. This would result in an average annual rate of 2.92%
and an award of $12,387,380 according to Hughes' calculations. By
TWA's method of calculating "return on equity," it would result
in an award of $17,972,671 in prejudgment interest.
Even if the damage award here is deemed equity, Hughes'
approach also presents problems. First, Hughes cites no authority
in any context where such an approach has been used. It cannot be
analogized to the "prudent investor" approach used in appraisal
cases, because it looks to the plaintiff's actual rate of return, not
the rate of return to an objective "prudent investor." In Lebman v.
National Union Electric Corp., 414 A.2d at 829, an appraisal case, the
Chancellor distinguished the two and rejected an approach based on
the plaintiff's actual historic rate of return.
Second, TWA questions Hughes' "end of the year" method of
calculation, and Hughes responds unconvincingly. TWA contends
that "the recognized practice is to derive the equity employed over
the course of each year by averaging balance sheet equity as reported
at the beginning and end of the year." (emphasis in original) Hughes
does not contradict this statement, merely arguing that TWA does
not substantiate it with citations.
Most importantly, since Hughes' approach looks to TWA's
actual historic rate of return, it produces the absurd result that
Hughes' withholding of funding benefited TWA in years when TWA
lost money (i.e. when TWA's return on equity was negative). For
instance, it produces the conclusion that Hughes' withholding of
damages benefited TWA in the amount of $6,660,175 in 1985-a
year in which TWA sustained a net operating loss of $208,433.
Finally, Hughes' proposed interest rate based on TWA's return
on equity yields an interest rate of 2.92%, less than half the legal
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rate of interest. A rate so far below the guiding rate of interest would
constitute a penalty to be applied only in an unusual situation.
Nothing in TWA's conduct in this case suggests the appropriateness
of a penalty or discount.
[13] Based on the foregoing, the legal rate of interest should be
the guide, but should not solely control the award of interest in this
case. TWA's cost of borrowing approach is not without merit. As
a capital intensive enterprise, typical of the airline industry, borrowings, both long term and short term, played a significant role
4
in the ability of TWA to function in the damage years and thereafter.
It would be speculative to conclude that the infusion of additional
equity would have reduced TWA's debt pro tanto. However, the
presence of additional equity on TWA's balance sheet over the
damage years and thereafter would certainly have materially assisted
TWA's financing efforts.
[14] An additional basis for departing from the legal rate of
interest lies in the nature of the wrong remedied by the award of
damages in this case. Hughes' self-dealing occurred in a fiduciary
relationship. Just as a court of equity has the power to mold its
decrees to deny interest to a plaintiff-wrongdoer, Levin v. Sinclair Oil
Corp., Del. Ch., 314 A.2d 216, 223 (1973), so it may apply interest
enhancement to preclude a defendant from unjustly benefiting from
wrongful conduct, Peterson v. Crown Financial Corp., 3d Cir., 661 F.2d
287, 292-297 (1981), on remand E.D. Pa., 553 F. Supp. 114, 115116 (1982); American Enka Co. v. Wicaco Mach. Corp., 3d Cir., 686
F.2d 1050, 1057 n. 5 (1982); Associated Metals & Minerals Corp. v.
Sharon Steel, S.D.N.Y., 590 F. Supp. 18, 22-23 (1983), aff'd, 2d Cir.,
742 F.2d 1431 (1983), or to otherwise ensure that the rate of prejudgment interest is a just one. Pacific Indem. Co. v. Linn, 3d Cir.,
766 F.2d 754, 769 (1985); Lea Co. v. North Carolina Bd. of Transp.,
N.C. Supr., 345 S.E.2d 355, 356, 358-59 (1986); Salton Bay Marina
v. Imperial Irrigation District, Cal. App., 218 Cal. Rptr. 839, 866-867
(1985).
Moreover, the rigid application of the six percent legal standard
creates a distortion over the 27 years of interest accrual in this case.
The data compiled by TWA's accounting witness shows that in 18
of the 27 accrual years TWA was required to pay an interest rate

4. As noted in this Court's earlier opinion, one of the determinative factors
militating against the feasibility of a 63 plane jet fleet was TWA's inability to meet
senior debt requirements (slip op. at 36).
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in excess of 6%. In the last nine years, a period of historically high
interest rates, that rate exceeded nine percent and on one occasion
exceeded 19 percent.
I therefore conclude that the most equitable approach in this
case requires application of a combined interest rate which reflects
an equal weighting of the legal rate (6%) and TWA's composite
interest rate for its historic cost of borrowing (8.64%). The resulting
rate-7.32%-reflects a blended adherence to the legal rate and
consideration of TWA's borrowing experience.
IV.
[15-16) Hughes also argues that TWA should be denied any
interest for the period prior to May 21, 1973 because TWA delayed
prosecuting its Delaware litigation during the previous ten years.
There is a measure of discretion to be exercised in determining the
date from which prejudgment interest should run. Maryland Casualty
Co. v. Hanby, Del. Supr., 301 A.2d 286, 288 (1973). A successful
plaintiff may be denied interest for periods in which he delayed
prosecution of a claim, on the theory that a dilatory party should
not benefit from the delay he caused. Moskowitz, 391 A.2d at 211;
Dorsy v. State ex rel Mulrine, Del. Supr., 301 A.2d 516, 518-519
(1972). TWA counters that it has continuously pursued its claims
against Hughes since 1961, although its Delaware litigation languished for ten years while it sought, and secured, a substantial
award of damages against Hughes in a federal court, only to see
that award ultimately vacated by the United States Supreme Court
on jurisdictional grounds.
TWA filed suit against Hughes in the United States District
Court for the Southern District of New York in 1961 and filed its
Delaware action in April, 1962. Although the two actions were
grounded on the same basic facts, the federal action logically received
TWA's attention because of the prospect of treble damages under
the federal antitrust laws. The parties engaged in extensive discovery
in the federal action, which was tried before a Special Master and
later affirmed by the District Court and the Second Circuit Court
of Appeals. TWA was, in fact, successful in receiving a substantial
award of treble damages, although that award was later vacated on
jurisdictional grounds. This is not a situation in which a party delayed
the filing of suit, or delayed prosecution of that suit, pending the
results of a test case. See Getty Oil Co. v. Catalytic, Inc., Del. Super.,
"509 A.2d 1123, 1125 (1986). While the respective theories underlying
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TWA's federal and Delaware actions against Hughes were not the
same, the damages sought, before trebling, were identical. Indeed,
logic suggests that had TWA successfully sustained its federal damage
award the Delaware litigation would have been substantially, if not
entirely, moot.
Furthermore, the ten year delay involved here was not attributable solely to TWA. Although the parties dispute precisely what
percentage of responsibility is attributable to whom, clearly Hughes
contributed significantly to the delay. Hughes, not TWA, first sought
a general stay of TWA's Delaware action in 1963. TWA vigorously
opposed such a stay. In granting Hughes a limited stay, then Vice
Chancellor Marvel went so far as to "take judicial notice of the fact
that Mr. Hughes has recently demonstrated extreme reluctance to
appear for oral examination, [although] there is no showing that his
health is seriously impaired by illness or age," and to note that
"The reluctance of Hughes Tool Company to produce Mr. Hughes
for examination has been evident for many months."

Trans World

Airlines v. Hughes, Del. Ch., C.A. No. 1607, Marvel, V.C. (July
24, 1963) slip op. at 2-5. In Trans World Airlines, Inc. v. Hughes, Del.
Ch., 317 A.2d 114, 118 (1974), Vice Chancellor Marvel commented
that the action was one that had "lain dormant since 1963 but as
to which defendants have not sought dismissal for inaction." In
Hughes v. Trans World Airlines, Inc., Del. Supr., 336 A.2d 572, 578
(1975), the Supreme Court noted that during the delay
defendants did nothing to either bring it on for disposition
or to ask the Federal Court to accept jurisdiction of the
claims. On the contrary, in 1963 defendants joined TWA
in persuading the Vice Chancellor to let the case (and,
necessarily, the claims made herein) rest while awaiting
determination of the Federal case. The Court did so and

defendants acquiesced therein for ten or eleven years.
[17] In short, the ten year delay involved here seems attributable
to defendants' tactics, the intractability of Howard Hughes himself,
and a certain degree of cooperation and "acquiescence" between
the parties. Under these circumstances, I am not persuaded that
TWA should be penalized for the inaction which caused the matter
to lay dormant for more than ten years.
V.
Hughes next claims that TWA should be denied any interest
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prior to December 15, 1977 on the ground that TWA grossly inflated
its Delaware damage claims prior to that date, thereby reducing the
likelihood of an amicable resolution of the matter.
Hughes points to what it perceives as misleading positions taken
by TWA. Hughes contends that in the federal action TWA asserted
two alternative approaches to damages, one seeking damages of $105

million, the other claiming damages of $170 million, and that TWA
originally claimed the same amount in damages in its Delaware
action. Hughes relies on a memorandum filed by TWA with this
Court on October 27, 1977, wherein TWA asserted that "Defendants
are filly aware of the nature of [TWA's] claims, for their counsel
were informed.. .that TWA's damage claims in this action will be
essentially the same as those which were presented and tried in the
federal damage hearings." Hughes also relies on a memorandum
filed by TWA with this court on November 28, 1977 wherein TWA
claimed that it "intends to follow essentially the same approach in
the damage trial in this case that it followed in the Federal action.
Even the witnesses will be largely the same. . .

."

Hughes argues

that TWA reduced its claim to $45 million only in December, 1977,
when, in an answer to an interrogatory, TWA stated "TWA presently
intends to claim the same damages in this action that the Report of
the Special Master, dated September 21, 1968, awarded it in the
Federal Action."
[18-19] I find no merit in Hughes' contention that TWA inflated
its damage claims or subsequently reduced those claims. From the
outset of the federal litigation Hughes was aware that TWA's damage
claims were necessarily broad and indefinite because they were based
on reconstructed operating results for jet fleets that never, in fact,
existed. Nevertheless, those claims were thoroughly explored in the
federal action and, in part, rejected. With the aborting of the federal
litigation, TWA was free to attempt to demonstrate its damages
anew. At least one aspect of its damage claims, the claim for loss
of goodwill, was disallowed by the Special Master and later by this
Court in a pretrial ruling. Moreover, as Chancellor Marvel noted
in his definitive opinion on summary judgment, decided nine months
before TWA allegedly reduced its Delaware damages claims, total
Delaware damages claimed by TWA were said only to "exceed
$35,000,000." Trans World Airlines, Inc. v. Summa Corp., Del. Ch.,
374 A.2d 5, 9 (1977). It is therefore difficult to credit Hughes'
complaint that the specification of damages in TWA's answer to
interrogatories submitted in December, 1977 represented an unan-
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ticipated change of position. Accordingly, I find no basis to conclude
that TWA should suffer a loss of interest pending for grossly inflating
its damages in the course of this lawsuit.
[20] Nor is there merit to Hughes' argument that TWA should
be denied interest for the period prior to March 8, 1983, when TWA
amended an answer to interrogatories to add a new measure of
damages based on the alternative hypothesis of a 52 jet plane fleet,
in lieu of its original claim based on a 63 plane fleet. Unlike the
conduct of the plaintiff in Rose Hall, Ltd. v. Chase Manhattan Overseas
Banking, D. Del., 566 F. Supp. 1558 (1983), TWA's alternative
damage approach did not result from a change in its theory of
liability, but from the realization that it might not be able to support
the damages claimed from the ultimate jet fleet which Hughes'
conduct denied it. As the trial evidence indicated, the difference
between the 63 plane fleet and the 52 plane fleet consisted of the
six B-331's diverted to Pan Am and five of the ten CV-880's deleted
from the original Convair contract. The Hughes defendants have
never seriously contended that those latter deletions were not attributable to decisions made by Hughes, or that they were any less
indicative of self-dealing than Hughes' decision to deny TWA the

seven additional jets which made up TWA's projected 52 fleet claim.
The fleet differences reflected in the damage claims are simply attributable to the ability, or inability, of TWA to demonstrate that
it could finance and generate acceptable passenger load factors for
a 63 plane fleet. The theory upon which damages were sought, and
ultimately recovered, did not change.
VI.
Finally, TWA seeks postjudgment interest on its award of prejudgment interest. Hughes views this request as "interest on interest," or interest compounding, and contends that such awards
are not permissible incident to Chancery Court damage awards.
TWA relies upon certain general authority, e. g. 47 C.J.S. Interest
& Usury, § 24 at 70-71 (1982) and 45 Am. Jur. 2d Interest and Usury
§ 78 at 71 (1969), as well as selected federal cases in support of its
claim to entitlement to postjudgment interest on prejudgment interest.
However, pertinent Court of Chancery rulings are to the contrary.
[21] In Francis I. duPont v. Universal City Studios, Inc., Del. Ch.,
343 A.2d 629, 633 (1975), an appraisal action, the Court specifically
rejected 45 Am. Jr.2d Interest and Usury § 78 and decisional law to

1988]

UNREPORTED CASES

the same effect. It held that postjudgment interest would not run
on its award of prejudgment interest due to the disfavoring of compound interest and the fact that "it cannot be denied that there is
some compounding effect which runs contrary to the view that only
simple interest should be allowed in appraisal actions." 343 A.2d
at 633.
[22] In Weinberger v. UOP, Inc., Del. Ch., 517A.2d 653 (1986),
the plaintiffs, as here, were awarded damages for the defendant's
breach of fiduciary duty. Plaintiffs sought, "alternatively," compound interest and postjudgment interest on the interest component
of the award. Id. at 657. The court denied both requests without
distinguishing between them, stating
plaintiffs do not explain how their proposal of paying interest
on interest is different from an award of compound interest
and I do not see the distinction if there is one. See, Devex
Corp. v. General Motors Corp., 569 F. Supp. 1354, 1368 (D.
Del. 1983) ("What the plaintiffs actually seek is interest on
interest, i.e. compound interest, which is not permitted
under Delaware Law.").
TWA correctly points out that the cited language appears in
the Devex court's analysis of whether the plaintiffs could recover
postjudgment interest on previously unpaid postjudgment interest.
The court in Devex, in fact, allowed postjudgment interest on prejudgment interest because the parties had stipulated to it. 569 F.
Supp. at 1367. Clearly, however, Weinberger and Francis I. duPont
amount to a rejection of the distinction proposed by TWA between
compound interest and postjudgment interest on prejudgment interest. Since Delaware law just as dearly disfavors compound interest,
TWA will not be awarded postjudginent interest on prejudgment
interest here.
Ancillary to its request for an award of postjudgment interest
on prejudgment interest, TWA contends that interest here should
be segmented, i.e., the court should award prejudgment interest at
a rate matching TWA's historic cost of borrowing during the damage
period and postjudgment interest at the statutory rate. 5

5. The statutory rate sought by TWA for postjudgment interest is that
established in the 1980 amendment to 6 Del. C. § 2301-five percent above the
Federal Reserve discount rate. 62 Del. Laws' Ch. 239.
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[23] Segmentation of interest into different prejudgment and
postjudgment rates has been held improper in Delaware suits at law,
on the theory that both are governed by 6 Del. C. § 2301, which
does not "contemplat[e] that interest be segmented." Rollins Environmental, Etc. v. WSMW Industries, Del. Super., 426 A.2d 1363,
1368 (1980); Papendick v. Bosch, Del. Super., C.A. No. 562, 1977,
Christie, J. (August 4, 1981) slip op. at 2-4.
In two equity cases, however, Delaware courts have segmented
interest awards. In Universal Studios, Inc., 334 A.2d at 223, an appraisal action, the Supreme Court affirmed the Chancellor's award
of prejudgment interest at 5.23% and awarded postjudgment interest
at 6%. In Warren v. Warren, Del. Ch., C.A. No. 6111, 1980, Hartnett
V.C. (September 15, 1982), the court awarded "interest at the rate
of [6%] per annum from October 18, 1976 to April 18, 1980, and
[15%] from April 19, 1980, until date of payment."
[24] Even though there is thus apparent theoretical justification
for interest segmentation in this case, the practical effect of the
prejudgment interest determination suggests otherwise. The prejudgment interest previously determined carries a significant equal

weighting of TWA's cost of borrowing factor, the alternative rate
of postjudgment interest urged by TWA. Moreover, the postjudgment
interest rate most ardently advanced by TWA, 5 % over the Federal
Reserve discount, did not become effective until 1980, and replaced
an interest standard that had been in effect for many years. This
lawsuit has had an extraordinarily long life. In a court in which
lengthy litigation is not unusual, this case is in its twenty-fourth
year. Except for the unusual circumstances attendant upon the running of the companion federal litigation, a judgment awarding damages to TWA should have been entered long before the legal interest
rate was legislatively changed. Without rehashing blame for delay,
it nonetheless is clear that the post-1980 timing of the judgment is,
itself, something of an aberration.
On balance, therefore, I decline to require a segmenting of
interest on the judgment entered on June 10, 1986. Postjudgment
interest will accrue at the same rate as prejudgment interest- 7.32 %.
VII.
In sum, I conclude that TWA should be awarded prejudgment
interest on its damage award at a rate of 7.32%-representing an
equal weighting of the legal rate of interest in effect during the
damage period and TWA's composite cost of borrowing. There is
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no evidential basis to penalize TWA by suspending or curtailing the
running of interest from January 1, 1960 to June 10, 1986, the date
of the entry of the damage award judgment. Finally, postjudgment
interest shall accrue at the same rate as prejudgment interest, but
only upon the damage portion of the award.
TWA should submit an appropriate order reflecting these conclusions, on notice.

WILMINGTON TRUST CO. v. CONSISTENT ASSET
MANAGEMENT CO.
No. 8867
Court of Chancery of the State of Delaware, New Castle
March 25, 1987
Plaintiff, a Delaware banking and trust corporation, sought a
preliminary injunction preventing defendants from engaging in allegedly threatened unfair competition and charged defendants with
misappropriation of a corporate opportunity.
The court of chancery, per Chancellor Allen, denied plaintiffs
motion for a preliminary injunction as it found plaintiff did not
satisfy its burden of sufficiently showing that there is a reasonable
probability that the claim that defendants had misappropriated plaintiff's formula will be substantiated at a final hearing and that plaintiff
will prevail.
1. Injunction

0

1

A preliminary injunction is a powerful remedy available only
in extraordinary circumstances.
2.

Injunction C

56, 123, 136(1)

The legal test for issuance of a temporary restraining order
requires that the plaintiff show that there is a reasonable probability
that his claims will prevail; that he will suffer injury in the interim
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that cannot be fully or effectively compensated by an award of
damages or by shaping of equitable relief at a later time; that the
irreparable injury from which he seeks protection is not outweighed
by an irreparable injury that would befall defendant; and that the
interests of the public or absent third parties will not be affected by
the granting or withholding of the remedy sought.
3.

Injunction 0= 56
Trade Regulations

0--

429

In a case seeking to restrain the use of allegedly confidential,
proprietary business information, the court must consider: the legitimate interest of an employer to protect business secrets disclosed
to an employee in the course of his employment; the legitimate
interest of an individual to use his skills, knowledge and energy
gainfully in the market for the products or services that he can
produce or provide; and the interest of the public to have the benefits
that flow from our system of competitive enterprise.
4.

Trade Regulations

0= 428

Analytically, the liability issue in an action for misappropriation
of a trade secret may sensibly be broken down into four necessary
issues: (1) does a trade secret exist; (2) has the secret been communicated by the plaintiff to the defendant; (3) was such communication pursuant to an express or implied understanding that
the secrecy of the matter would be respected; and (4) has the secret
information been improperly used or disclosed by the defendant to
the injury of the plaintiff.
5.

Trade Regulations

C

428

To show that a trade secret does exist, it is sufficient to establish
that the specific formula which the possessor employs is secret and
derives some element of its value from that secrecy.
6.

Trade Regulations

Cz-

429

An employee who achieves technical expertise or general knowledge while in the employ of another may thereafter use that knowledge
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in competition with his former employer, so long as he does not use
or disclose protected trade secrets in the process.
7.

Trade Regulations

C

429

Although an employee may have begun as an unskilled worker,
the knowledge and skills he gained, through his apprenticeship and
training in another's business are unquestionably his own.
8.

Trade Regulations

C

428

One factor that enters into the analysis of unfair competition is
whether a defendant has actually taken a list of its former employer's
customers or, whether instead the identity of those customers is
simply something that he inescapably recalls.
9.

Trade Regulations

Cz-

428

The single most significant factor in determining whether customer's identity is to be accorded trade secret protection is the nature
of the market for the product or service involved.
10.

Trade Regulations

C---

428

To be a trade secret, information must be commercially valuable
information and derive "independent economic value" from its secrecy.
11.

Trade Regulations C

428

Where buyers in a particular market are easily identified, it is
less likely that independent economic value can be attributed to their
identity even when information relating to their identity is treated
as confidential.
12.

Trade Regulations

In the absence
not to compete), an
competing business,
with whom he dealt

0

429

of an express contract (containing a covenant
employee who leaves and joins or establishes a
may properly solicit trade from those customers
in his previous employment.
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428

While knowledge that a company has identified particular household name firms as good brokers to use has value to one in the
company's business, more will have to be shown to conclude that
such information constitutes useful information that derives additional, "independent" economic value by reason of its assumed
secrecy.

14.

Injunction

C

128(1)

Where the questions presented by the theory of liability are
intensively factual, the record must provide sufficient basis to assess
the probability of the outcomes of the relevant factual disputes;
otherwise the applicant for a preliminary injunction must be regarded
as having failed to carry the burden that it assumes in making its
application.
15.

Injunction

0

123, 137(1)

Where an applicant for a preliminary injunction has failed to
carry the burden that it assumes by providing sufficient basis to
assess the probability of the outcome, the court is relieved of its
obligation to address the remaining issues presented by the motion.
Arthur G. Connolly, Jr., Esquire, Stanley C. Macel, III, Esquire,
and Collins J. Seitz, Jr., Esquire, of Connolly, Bove, Lodge & Hutz,
Wilmington, Delaware, and Arthur C. Connolly, Esquire, of counsel,
for plaintiffs.
Howard M. Handelman, Esquire, Neil B. Glassman, Esquire, and
John H. Newcomer, Jr., Esquire, of Bayard, Handelman & Murdoch, P.A., Wilmington, Delaware, for defendants.
ALLEN,

Chancellor

Wilmington Trust Company ("WTC"), a Delaware banking
and trust corporation, and its wholly-owned subsidiary, Wilmington
Brokerage Services Company, bring this action against several former
officers and employees of WTC, and a corporation formed by them,
for the purpose of obtaining an injunction preventing defendants
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from allegedly threatened unfair competition. The gist of the complaint is that defendants, by reason of their former employment,
have knowledge of certain valuable trade secrets of WTC and intend
to use those secrets in a commercial enterprise to WTC's injury. In
addition, WTC charges defendants with misappropriation of a corporate opportunity. Defendants have filed an Answer denying essential elements of the claim and asserting a third party claim against
a senior officer of WTC claiming untrue statements allegedly made
have caused them commercial injury and constitute a tort.
The case is before the court on plaintiffs' application for a
preliminary injunction restraining defendants pendente life from utilizing its claimed trade secret or substitutes that derive from it in a
competing business for a period of six months, and from doing
business with WTC clients, or the brokers it uses, for a period of
one year.
[1-21 A preliminary injunction is a powerful remedy available
only in extraordinary circumstances. Our cases have frequently reiterated the legal test for issuance of the remedy: plaintiff must show
that there is a reasonable probability that his claims will be substantiated at a final hearing and that he will prevail. He must show
as well that, unless the court acts before trial, he will suffer injury
in the interim that cannot be fully or effectively compensated by an
award of damages or by the shaping of equitable relief at that time.
Third, plaintiff must show that the irreparable injury from which
he seeks protection is not outweighed by an irreparable injury that
would befall defendant by reason of the improvident granting of the
provisional remedy. Lastly, the Court must consider whether the
interests of the public or absent third parties will be affected by the
granting or withholding of the remedy sought. Shields v. Shields,
Del.Ch., 498 A.2d 161 (1985).
[3] This test, of course, is anything but self-executing. It does,
however, provide a useful structure for an analysis of the relevant
interests. In a case seeking to restrain the use of allegedly confidential,
proprietary business information, those interests are principally three:
the legitimate interest of an employer to protect business secrets
disclosed to an employee in the course of his employment; the
legitimate interest of an individual to use his skills, knowledge and
energy gainfully in the market for the products or services that he
can produce or provide; and the interest of the public to have the
benefits that flow from our system of competitive enterprise. Wexier
v. Greenberg, Pa.Supr., 160 A.2d 430, 434-435 (1960). See also E.L
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du Pont de Nemours & Co. v. American Potash & Chemical Co., Del.Ch.,
200 A.2d 428, 437 (1964).
In this instance, I conclude, for the reasons set forth below,
that WTC has not established at this preliminary stage that there
exists a reasonable probability that it will ultimately prevail on the
merits of the claims it asserts. Therefore, I must decline to issue the
injunction sought. A detailed statement of the reasoning that leads
me to this conclusion follows.
I.
The principal purpose of this litigation is to protect WTC's
commercial interests arising from its "Benchmark" program-a specific investment advisory service offered to investment managers.
Under the Benchmark program, a money manager places funds under
the investment control of WTC to be invested from time to time in
fixed income securities: either money market instruments or U.S.
treasury instruments of a stipulated (by the client) maturity. The
funds so committed will, under the program, be completely invested
in either money market instruments or treasuries at any one time.
The theory of Benchmark is to direct the investment of funds into
money market instruments while interest rates are rising and to
invest managed funds in treasuries when interest rates are falling.
This approach seeks to realize capital appreciation (in treasuries) and
then preserve it (in money market instruments). The key to this
effective, if elementary, investment strategy is, as in all investment
decisions, timing. It is to the problem of timing that Benchmark is
said to offer a particularly effective and clever solution.
Under the Benchmark program, a decision to move funds from
one investment vehicle to its alternative is not dependent upon any
subjective evaluation of the likely future course of interest rates or
upon other macro-economic considerations or projections. Rather,
Benchmark involves a technical analysis of moving averages of the
market prices of selected fixed income securities over a given time
span. A formula has been designed or adopted which, when applied
to such moving average data, will from time to time generate either
a "sell" signal or a "buy" signal with respect to the tracked security.
Because WTC asserts a trade secret in the Benchmark formula, I
will not describe in any detail the specifics of the formula or protocol
it utilizes. I do note, however, that its construction reflects a number
of judgments (for example, how many days are considered in constructing the moving average; how many averages are to be used;
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what is to be deemed a buy or sell signal; whether there should be
a further technically derived "confirmation" signal, etc.).
The Benchmark formula has, WTC asserts, performed exceedingly well since it was offered to the public in 1982. Perhaps as a
consequence, the Benchmark program or product has also done well;
there are now some 900 million dollars subject to Benchmark's nondiscretionary, programmed management.
The Benchmark formula was first devised at Wilmington Trust
Company by defendant Daryl Hudson while he was an employee of
WTC. Hudson contends that the Benchmark formula is not innovative. He testifies that he quickly constructed it based on published
data and that, indeed, it was almost entirely, if not entirely, derived
from a single published source.
Mr. Hudson and the other defendants-all of whom worked in
WTC's fixed income investment department and, in that capacity,
worked on the creation, implementation and marketing of all aspects
of the Benchmark program-have now left WTC's employ and have
established a business intended to operate in competition with WTC's
investment advisory business. While employed at WTC none of these
men had written contracts of employment and none were subject to
covenants not to compete with WTC upon the termination of their
employment. Despite that fact, they remain subject to certain obligations imposed by law upon employees to whom, during the course
of their employment, confidential or secret information is disclosed.
It is this general duty that WTC claims as the basis for the relief
sought by the complaint.
Specifically, WTC asserts four theories of liability in this action:
(1) The Benchmark formula is a trade secret and defendants have or threaten to misappropriate it to the injury
of WTC;
(2) Knowledge of WTC's Benchmark clients and details
of its relationships with those clients constitute a trade secret
that is also threatened with misappropriation to WTC's
injury;
(3) Knowledge of the technique for selecting brokers
for execution of trades in Benchmark-managed accounts
similarly constitutes a trade secret that is also threatened
with misappropriation; and
(4) The floating or moving average formula developed
by defendants and intended to be used by them in a com-
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peting business, to the extent it differs from Benchmark,
was devised while defendants were employed by WTC and
represents a corporate opportunity of WTC wrongfully taken
personally by defendants.

I turn then to a discussion of the probability of success of each
of these claims as I evaluate each at this early stage.
II.
A trade secret is defined by statute in this State as:
Information, including a formula, pattern, compilation, program, device, method, technique or process that:
(a) derives independent economic value, actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use; and
(b) is the subject of efforts that are reasonable in the
circumstances to maintain its secrecy.
6 Del. C. § 2001(4).
[4] Analytically, the liability issue in an action for misappro-

priation of a trade secret may sensibly be broken down into four
necessary issues:
(1) Does a trade secret exist; i.e., have the statutory
elements-commercial utility arising from secrecy and reasonable steps to maintain secrecy-been shown;
(2) Has the secret been communicated by plaintiff to

the defendant;
(3) Was such communication pursuant to an express
or implied understanding that the secrecy of the matter
would be respected; and
(4) Has the secret information been improperly (e.g.,
in breach of that understanding) used or disclosed by the

defendant to the injury of the plaintiff.
See, e.g., Smith v. Dravo Corp., 203 F.2d 369 (7th Cir. 1953).
A.
[5] Concerning the claimed trade secret of the Benchmark formula itself, the disputes between the parties fall under categories (1)
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and (4) above. As to the existence of a trade secret, the claimed

secret is narrow. It is not claimed that WTC has a proprietary right
in floating average systems or in models designed to produce buy
or sell signals, but rather that the specific formula WTC employs
is secret and derives some element of its value from that secrecy.
Defendants deny that the Benchmark system is secret. They assert
that all of its significant elements are derived from published sources
and no real efforts have been made to keep its various elements
secret. However, I think enough has been shown to conclude preliliminarily that some aspects of the Benchmark formula have been
treated with confidentiality and that reasonable steps were taken to
keep certain of its elements secret. Moreover, I conclude that WTC
realizes some value from the fact that the specific elements of the
Benchmark formula are not generally known. Thus, for present
purposes, I conclude WTC has shown a reasonable probability of
ultimately prevailing with respect to issue (1) above.
A different result obtains, however, with respect to issue (4),
that is, whether defendants have misappropriated the Benchmark
formula. First, there is no contention, as I understand the case, that
defendants plan or intend to use the Benchmark formula itself in
their competing business. Defendant Hudson has designed another
floating average formula or model that the evidence to date indicates
is materially different from the Benchmark formula. I need not detail
all of those differences, but it appears that every element of the
formula is different and, as it now appears, substantially so. WTC
does not claim that the competing floating average model proposed
to be used by defendants differs from its Benchmark formula in only
so minor a way as to constitute a substantial replication of it. WTC
is on the horns of a dilemma with respect to this element of its case.
In order to establish a valid claim to a proprietary interest in its
Benchmark formula, it must narrow its claim to the specific floating
rate model it employs. But, in specifying its claim to enhance the
likelihood of its recognition as a trade secret, it necessarily narrows,
as well, the reach of the protection afforded.
In order to overcome this hurdle, WTC argues that defendant
Hudson, whose professional training is in mathematics, acquired
such expertise as he has in the field of investment analysis (if that
is the apt term) while in its employ; that any floating average model
for generating investment decisions for fixed income securities necessarily would require a substantial time to create; and that the model
the defendants propose to use in their business was created very
rapidly. WTC, therefore, concludes that either (1) Hudson must
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have developed the new model while in its employ (and thus it should
equitably belong to WTC),1 or (2) Hudson must have used WTC
trade secrets in developing the new model.
Based upon this inference, WTC argues that defendants should
be restrained from using their proposed floating average model or
formula for six months. This period is argued to be relevant because
it is asserted that the record establishes that that is how long it took
Hudson to come up with the Benchmark formula and by extension
that is how long it would take him to come up with an alternative
if he were starting from scratch, so to speak. 2 A number of cases
are cited in support of the proposition that one who, by inappropriate
use of a trade secret, gains a time advantage in developing a competing product, should, minimally, be restrained for a period equal
to the advantage wrongfully gained. See Smith v. Dravo Corp., 203
F.2d at 375; Structural Dynamics Rsch. Corp. v. Engineering Mechanics
Rsch. Corp., 401 F.Supp. 1102 (E.D. Mich. 1975); Gottescho v. American
Marking Corp., N.J.Super. Ch.Div., 114 A.2d 19, 25 (1954); Computer
Print Systems, Inc. v. Lewis, Pa.Super., 422 A.2d 148, 153 (1979).
The principle for which these cases stand is one that would
likely be recognized by this court in an appropriate case. I cannot
conclude at this time that this is likely to be such a case, however.
In each of the cited cases, it was found that defendant did use
confidential information in the development of a competing product.
Thus, because of the relationship between the parties at the time of
the disclosure, it was deemed irrelevant that another could, by diligent
effort, discover the same information. However, making the sort of
preliminary evaluation that a motion of this sort requires, I cannot
conclude that it is likely that Hudson used any proprietary information of WTC's in developing his alternative model. His testimony
is to the contrary and the affidavit of Dr. Puglisi, offered by plaintiffs
as expert testimony, establishes, for present purposes, that an alternative floating average model could be developed rapidly. Indeed,
1. This is essentially the corporate opportunity point treated infra under

heading III.
2. The record support for the assertion that it took Hudson six months to
develop Benchmark is equivocal at best. On one view of the record, the timeconsuming element of that process was testing the results of the formula (which,
due to intervening improvements in computer software, may now be done in a
matter of days) and persuading his superiors that a non-discretionary, technical
system was a valid technique for making investment decisions. Hudson Dep. pp.

29, 42.
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given the fact that his alternative appears so different in each of its
variables, it is a little hard to understand just how WTC imagines
that what it now claims as its trade secret was used, once we recall
that the alleged secret is a very specific formulation of a general
3
concept that is widely known.
[6-7] What WTC must really be contending is that Hudson
used his general knowledge about floating average models in the
development of his new alternative, that that knowledge was gained
while he was a WTC employee; therefore Hudson misused such
knowledge and expertise in the formulation of a competing product.
But, that assertion goes further than the law would recognize. An
employee who achieves technical expertise or general knowledge while
in the employ of another may thereafter use that knowledge in
competition with his former employer, so long as he does not use
or disclose protected trade secrets in the process. See, e.g., Affiliated
Music Enterprises v. Sesac, Inc., 160 F.Supp. 865, 877 (S.D.N.Y. 1958),
aff'd, 268 F.2d 13 (2d Cir. 1959), cert. den, 361 U.S. 831; Ancraft
Products Co. v. Universal Oil Products Co., ll.App., 405 N.E.2d 1162,
1168 (1980); Van Products Co. v. General Welding and Fabricating Co.,
Pa.Supr., 213 A.2d 769, 776 (1965); WelexJet Services, Inc., v. Owen,
Tex.Civ.App., 325 S.W.2d 856, 858 (1959). The rule is no different
when an employee begins his employment innocent of any knowledge
in a field and acquires all of his expertise while on his employer's
payroll. One leading treatise states the view that:
Although an employee may have begun as an unskilled
worker, the knowledge and skills he gained, through his
apprenticeship and training in another's business are unquestionably his own.
2 Callman, Unfair Competition, Trademarks and Monopolies § 14.24, at

89 (4th ed. 1982). See also Hannigan, The Implied Obligation of an
Employee, 77 U.Pa.L.Rev. 970, 972 et seq. (1929). The policy of the
4
law that favors free competition supports this rule.

3. Moreover, when the Benchmark formula and defendants' proposed formula are run on the same historical data and the results are compared, they appear

to be significantly different. Therefore, defendants' formula does not even appear
to replicate the results generated by the Benchmark formula.

4. This same principle recognizes that it is no breach of trust for an employee
to take active steps to establish a competing business even while still in his employer's
employ so long as his employer's property is not used in that effort. &icnee Accessories
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Because WTC does not and surely could not claim as its trade

secret all floating average models designed to generate buy or sell
signals, Hudson's knowledge relating to how such models may be
created and how they function must be regarded as part of his
general skill and knowledge that may be utilized by him whatever
his employment. Thus, if WTC's argument is understood to reach
beyond the use of the Benchmark formula to the model or formula
proposed to be used by defendants-which appears to be similar only
in concept to Benchmark-it goes further than the law will support.
The other cases cited by WTC do not indicate otherwise. For
example, Metallurgical Industries, Inc. v. Fourtek, Inc., 790 F.2d 1195
(5th Cir. 1986) simply involved a holding that a jury question was
presented as to whether defendant had actually "used" the trade
secret claimed. It involved no question of simply using a general
concept as to which no proprietary right was claimed. Moreover, in
any event,* the record in its present state would not permit me to
conclude that it is likely that it will ultimately be found that any
specific research finding by Hudson was used in the development of
his alternative-a factual predicate for the relevance of cases such
as Metallurgical Industries.
Concluding on this point, therefore, I reiterate that, even assuming that all the elements of a protected trade secret are present
in the Benchmark formula, I am unable to find that WTC has shown
a likelihood of establishing use or misappropriation of that secret by
defendants.
B.
I turn then to that part of plaintiff's application seeking to
restrain defendants from doing business with WTC's current Benchmark clients and those persons who are known as "hot prospects."
This aspect of the matter continues to involve a tension between the
legitimate claims of the employer to the loyalty of persons to whom
a confidence has been disclosed and the claims of all persons to use
their skills in the market in a productive way. And, again, it is to
trade secret principles we turn to resolve this tension.
The market for the product that WTC here seeks to protect

Corporationv. Summagraphics Corporation, Del.Supr., 425 A.2d 957 (1980). Thus, while
I readily understand why those already in business may feel poorly used by the
fact that defendants were renting office space, etc., while still in the employ of
WTC, I accord those facts no weight on this motion.
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and for which defendants plan to introduce a new competitor is a
national market that is widespread and huge. Published data indicates
that more than 1,634 billion dollars is available for investment (in
tax-exempt funds alone) by more than 20,000 money managers.5
While obviously only a percentage of these funds will at any one
time be invested in fixed income securities (to which a floating average
formula or model would apply), that percentage will doubtless be
substantial. Thus, while the Benchmark product-with $900 million
under management from approximately 120 sources-has been very
successful, it represents a tiny fraction of the market. By and large,
the significant buyers of a service such as Benchmark are known or
can be learned from public sources such as the Directo , of Pension
Funds and Their Investment Mlanagers (T. H. Fitzgerald, Jr., 1987).
Defendants know the identity of WTC's Benchmark clients.
Moreover, they know the details of WTC's relationship with those
clients. They learned this information in the course of their employment. How significant those details-such as the basis of WTC's
compensation-in fact are is a factor for which I have no dependable
feel at present. Defendants assert that they do not intend to solicit
WTC customers whose identity as a money manager is not published.
They do assert the right to solicit all persons who are publicly known
as buyers of services such as theirs and the right to do business with
any other person who contacts them.
WTC claims it is unfair competition for its former employees
to solicit its customers for a competing product when those former
employees learned of the identity of those prospects and the details
of their WTC relationship while in its employ.
[8] The cases in which courts, in the absence of a covenant not
to compete, have enjoined or refused to enjoin former employees
from soliciting customers of their former employer are legion and
do not yield a single, clear statement of law governing such applications as the present one. See generally, Annot. FormerEmployee's Duty,
In Absence of Express Contract, Not to Solicit Former Employer's Customers,
Etc., 28 A.L.R.3d 7 (1969). One factor that enters into the analysis
is whether a defendant has actually taken a list of its former employer's customers or, whether instead the identity of those customers
is simply something that he inescapably recalls. While the distinction
may seem unimportant from the point of view of the former employer,
5. One of the defendants testified that there were 7,000 money managers

in the U.S. See Davies Dep. at 24.
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it has been treated as significant by the cases perhaps because the
taking of a written list is, in all events, a wrong (theft) even if the
information on it could not be classified as a trade secret. See, e.g.,
Dickinson Medical Group, P.A., v. Foote, C.A. 834-K, Brown, C. (May
10, 1984) (involving covenant not to compete). There has been no
sufficient indication that theft of a list has occurred here. That may
ultimately prove to be the case and, if so, may have some bearing
at final hearing.
[9-11] Another factor, and perhaps the single most significant
one in determining whether customers' identity is to be accorded
trade secret protection is the nature of the market for the product
or service involved. Recall that to be a trade secret information must
be commercially valuable information and derive "independent economic value" from its secrecy. Where buyers in a particular market
are easily identified, it is less likely that independent economic value
can be attributed to their identity even when information relating
to their identity is treated as confidential. Compare Town & Country
House & Home Services, Inc. v. Newberry, N.Y.Ct.App., 147 N.E.2d
724, 726-27 (1958) with American Institute of Chemical Engineers v. ReberFriel Co., 682 F.2d 382, 387-88 (2d Cir. 1982).
[12] Further generalizations in this area are difficult to formulate,
but it would seem to be the general rule-the starting place of
analysis-that:
[I]n the absence of an express contract [containing a covenant not to compete], an employee who leaves and joins
or establishes a competing business, may properly solicit
trade from those customers whom he dealt with in his
previous employment.
2 Callman, Unfair Competition, supra at 14.31, p. 106, and cases cited
at note 7.
Has WTC, in this instance, shown a likelihood that it possesses
a proprietary right to the information that its 120 clients (or its "hot
prospects") are in the market for the investment advisory services
offered by the Benchmark program and its competitors? I cannot
conclude so. Even assuming that WTC's customer list is "secret"
in the sense that it has not been fully disclosed to anyone, 6 I cannot
conclude at this time that WTC appears to derive any "independent
6. Defendants contend WTC has freely acknowledged who many of its
Benchmark clients are as part of its marketing effort to promote its product.
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economic value," 6 Del. C. § 2001(4), from the fact of such assumed
secrecy. The public nature of the market for its service and the
widespread knowledge of the identity of buyers in that market precludes a preliminary conclusion of that kind at this time. See A.L C.E.
v. Reher-Friel Co., 628 F.2d at 387-88; Trilog Associates, Inc. v. Famularo,
Pa.Supr., 314 A.2d 287, 292 (1974); SCM Corp. v. Triplett Co.,
Tex.Civ.App., 399 S.W.2d 583 (1966). If there are some clients of
Benchmark whose identity as a potential buyer of defendants' proposed product or service could not be deduced from publicly available
information, then as to such person or institution, the information
that he or it indeed is a buyer of a comparable product or service
(i.e., Benchmark) may satisfy the statutory test for a trade secret
status. WTC has not, understandably, sought to make its case on
this motion at this level of detail and, moreover, defendants have
professed no intention to solicit such persons. Thus, recognition of
potential existence of a trade secret relating to a client's identity
cannot alone justify a conclusion that WTC has shown a probability
of success on this aspect of its claim.
Nor has plaintiff carried its burden, in my opinion, to establish
a likelihood that information regarding other aspects of its customer
relationship derive independent economic value from being treated as
confidential. See Puglisi Aff'd. 12.
Accordingly, I conclude that WTC has not shown a basis to
preliminarily enjoin defendants from doing business with WTC's
Benchmark clients.
C.
Lastly, on the trade secret front, WTC claims a protectible
interest in information identifying which brokers it uses to execute
Benchmark trades and how it selects those brokers. It seeks to enjoin
defendants from using any of the handful of brokers it regularly
uses. The matter is not a detail. To so restrict defendants would
hamper their business, if it is successful, because, of the forty or so
brokers who trade in U.S. treasury securities, there is only a small
number who are so capitalized as to permit them to immediately
execute large dollar trades in government securities.
The suggested economic value of the information relating to
which brokers it is best to use relates to the problem of "front
running"- i.e., the risk that a second party will learn what trades
one intends to make and then the second party buys (or sells, if
such is the case) before one does, thus perhaps getting a slight price
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advantage. The front running problem does provide a reason to deal
only with brokers one trusts, but I don't see how knowledge by
defendants of which brokers WTC may use presents any risk of their
front running WTC trades. First, the suggestion is that trades are
executed immediately (within sixty seconds of WTG's receiving a
bid); thus, there is little opportunity for faithless action. More importantly, the risk of such exists independently of whether defendants-who will not use the Benchmark formula and thus would
only coincidentally be in the market at the same moment as WTCuse a broker that also executes trade for WTC.
[13] That these brokers are both sufficiently trustworthy to
minimize the problem of front running and sufficiently capitalized
to execute large trades makes them desirable intermediaries to use.
Knowledge of those facts has value to one in WTC's business. More
will have to be shown than has currently been shown, however, for
me to conclude that knowledge that WTC has identified these household name firms (e.g., First Boston, Merrill Lynch, Goldman Sachs,
etc.) as good brokers to use constitutes useful information that derives
additional, "independent" economic value by reason of its assumed
secrecy. Thus, I cannot conclude that such information constitutes
a trade secret as defined by Delaware law.

Accordingly, I conclude that WTC has not borne its burden
on this application to demonstrate a likelihood of ultimate success
on its trade secret claims. It has yet to demonstrate that its Benchmark
formula is likely to be misappropriated or that information relating
to its customers and brokers constitutes trade secrets.
III.
Finally, the complaint alleges that defendants have misappropriated a corporate opportunity of WTC. The claim is, apparently,
that the formula developed by Hudson for use in the competing
business must have been either (1) developed while Hudson was a
WTG employee or (2) should have been. That is, to the extent
Hudson's new formula purports to improve upon Benchmark by
solving or reducing the problem of "chatter" (i.e., unclear signals
sent in markets characterized by frequent, erratic price movements),
it solves or reduces a problem that Hudson should have been working
on and solving for WTC. It is, WTC asserts, unlikely that Hudson
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could have solved this problem in so short a time had he not been
working on it already and, if he could do so, his duty of loyalty to
his employer required him to do so for its benefit while he was
employed.
The present application presents no occasion for an exegesis on
the doctrine of corporate opportunity as applied in the area of
competition by former employees. That law is well-developed. See
Science Accessories Corporation v. Summagraphics Corporation, Del.Supr.,
425 A.2d 957 (1980); Mauyland Metals, Inc. v. Metzner, Md.App., 382
A.2d 564 (1978).
WTC's corporate opportunity theory does not, in my opinion,
now provide a basis for a finding of probability of ultimate success
in this lawsuit for several reasons. First, there is scant evidence, if
any, in the present record that Hudson's new formula does indeed
solve or reduce the problem of "chatter." Presumably an expert,
running both systems against historical data can determine if Hudson's alternative does so, but that demonstration has yet to be made.
Without such a demonstration, however, this court must conjecture
about the existence of the factual predicate for the corporate opportunity argument. Second, even if one assumes that Hudson's new
model reduces the "chatter" problem and further assumes that he
had a legal obligation during his tenure to try to improve Benchmark
by coming up with a solution to the problem of performance in
markets characterized by "chatter," there still is no sound basis in
this record to conclude at this time that Hudson is likely to be
ultimately found to have violated that legal duty. The mere (presumed) solution to a problem after employment terminates cannot,
logically, support the deduction that such a breach occurred. Third,
to the extent the corporate opportunity argument is not predicated
upon a posited solution to the chatter problem but is simply to the
effect that any new formula must necessarily have been developed
while Hudson worked for WTC, it is premised on speculation that
is inconsistent with the expert testimony contained in the Puglisi
Affidavit. But, see Hudson Dep. at p. 90 (He told a WTC employee
on the day he quit that "we have something better than Benchmark.")
[14] In short, the questions presented by this theory of liability
are intensively factual and the present record provides insufficient
basis to assess the probability of the outcomes of those relevant
factual disputes. In such a setting, the applicant for a preliminary
injunction must be regarded as having failed to carry the burden
that it assumes in making its application. Sandier v. Schenley Industries,
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Inc., Del.Ch., 79 A.2d 606 (1951); Bayard v. Martin, Del.Supr., 101
A.2d 329 (1953). WTC has implicitly recognized the factual nature
of this question and has not pressed this aspect of its case vigorously
at this early stage.
IV.
[15] The foregoing relieves me of the obligation to address the
remaining issues presented by a motion of this kind-the threat of
irreparable injury and balancing of the equities. They present substantial issues where the remedy sought on a limited record will
significantly restrict an individual's power to offer his skills and
energy to the public. The law will not hesitate to impose such a
restriction in appropriate cases (most readily when a valid covenant
not to compete has been negotiated, see, e.g. Wood v. Clark, Del.Ch.,
No. 883-K, Allen, C. (January 21, 1986); Hammenrmill Paper v. Palese,
Del.Ch., No. 7128, Longobardi, V.C. (1983); Knowles-Zeswitz Music,
Inc. v. Cara, Del.Ch., 260 A.2d 171 (1969)), but it will not do so
simply on a showing of a probability of ultimate success, without
more. In all events, concluding as I do with respect to that element
of the applicable legal test, I need not address these further questions.
For the foregoing reasons the pending application will be denied.
IT IS SO ORDERED.

