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KIRBY v. KIRBY
No. 8604
Court of Chancery of the State of Delaware, New Castle
May 18, 1988
A charitable foundation, established as a non-stock membership
corporation, was founded by the grandfather of the plaintiffs and
the defendant. Until recently, the plaintiffs had served as its directors
and the defendant had served as both director and sole member.
In a dispute with his siblings over control of the corporation, the
defendant elected his wife and children as members. In this capacity,
the defendant's immediate family acted to remove the plaintiffs as
directors and to place themselves on the board. The plaintiffs sued
for a declaration that they and the defendant were the only directors
and members of the foundation and to assert claims of various
breaches of fiduciary duty by the defendant.
In this motion for relief pendente lite, the plaintiffs sought an
interim order to remove the defendant's immediate family as di-

rectors and restore the plaintiffs to the board. The court of chancery,
per Vice-Chancellor Hartnett, refused to grant injunctive relief
because the plaintiffs had not shown a reasonable probability of
ultimate success on the merits, under the bylaws of the corporation,
nor the existence of irreparable harm if the relief was not granted,
as the corporation had been successfully controlled by the defendant
for years. Additionally, the court declined to reinstate the plaintiffs
on the board of directors, during the preliminary stage, as such
an action would grant the plaintiffs all of the relief they sought in
litigation.
1.

Injunction c=

151

The burden imposed on plaintiffs seeking relief pendente lite is
at least as great as would be imposed upon that party on an
application for a preliminary injunction.
2.

Injunction

C-

151

To obtain relief pendente lite, the plaintiffs must show a reasonable probability of ultimate success on the merits and the existence of irreparable harm.

UNREPORTED CASES
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3.

Injunction 0

137(1)

An injunction pendente lite should not be granted when to reinstate the plaintiffs as directors, during the preliminary stage, would

grant that party all of the relief sought in the litigation.
Grover C. Brown, Esquire, of Morris, James, Hitchens & Williams,
Wilmington, Delaware, for plaintiffs.
Edmund N. Carpenter, II, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for individual defendants.
Fred S. Silverman, Esquire, of the Department of Justice of the
State of Delaware, Wilmington, Delaware, for state defendant.
HARTNETT,

Vice-Chancellor

On August 29, 1986, almost two years ago, plaintiffs filed this
suit seeking a declaration that they and defendant Fred M. Kirby,
II, are the directors and the members of F. M. Kirby Foundation,
Inc., a Delaware charitable non-stock membership corporation.
Plaintiffs also asserted claims of various breaches of fiduciary duty
against Fred M. Kirby, II, who for many years has been the sole
member of the corporation and has thus controlled it.
On July 29, 1987, by Memorandum Opinion, Vice Chancellor
Berger denied defendant's motion to dismiss for failure to state a
claim.
[1] On December 30, 1987, plaintiffs filed a motion seeking
an order "that pendente lite permits only the plaintiffs and Fred M.
Kirby, II, to act as directors of the F. M. Kirby Foundation."
Plaintiffs concede that the burden imposed on them in seeking relief
pendente lite is at least as great as would be imposed upon them on
an application for a preliminary injunction and that in their motion
they are seeking only to preserve the true status quo.
[2] I find that plaintiffs have neither borne their burden of
showing their reasonable probability of ultimate success on the
merits nor the existence of irreparable harm and, therefore, their
application for an injunction pendente lite must be denied.
I
The background facts are set forth in the July 29, 1987 Memorandum Opinion of Vice Chancellor Berger and need not be
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repeated. Suffice to say that the corporation was formed in 1931
by F. M. Kirby, the grandfather of plaintiffs and defendant Fred
M. Kirby, II, who are siblings. The corporation has allegedly always
been operated for religious, charitable, scientific, literary and educational purposes and it has -a present value of at least $150 million
which consists primarily of investments. The founder attempted to
structure the governance of the corporation so that his descendents
would always control it despite its avowed public purposes.
From 1973 until recently, Fred M. Kirby, II, the only surviving
member of the corporation, has controlled the corporation due to
the death of the original members and their successors. Mr. Kirby
has continued as the sole member of the corporation despite a
provision in the Certificate of Incorporation that "There shall be
at all times not less than three members of the corporation". A
vacancy in membership is filled by the remaining member or members. Mr. Kirby, therefore, failed for many years to meet the
mandate of the Certificate of Incorporation to fill the vacancies in
the membership.
From 1973 until 1986 the plaintiffs and Fred M. Kirby, II,
constituted the entire Board of Directors of the corporation with
the acquiescence of Fred, the sole member of the corporation.
The applicable provisions of the Certificate of incorporation
state:

EIGHTH - The conditions of membership of the corporation are as follows:

1 - Only individuals interested in the objects and purposes
of the corporation are eligible to become members, New
members of the corporation, without limit as to number,
may be elected by a majority vote of the old members.
A member may voluntarily withdraw from the corporation
at any time. There shall be at all times not less than three
members of the corporation, and if, at any time, the total
membership shall fall below three members, . . . the two
remaining members, or the one remaining member, as

soon as practicable, shall elect or select a new member or
members at least sufficient to bring the total membership
up to three members . . . [I]n the event that there shall

at any time cease to be any members of the corporation,
then the executors or administrators of the last three members to have their membership terminated by death, shall

elect three new members. If at the time there shall cease
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to be any members of the corporation, there shall not be
as many as three former members whose membership was
terminated by death, then the executors or administrators
of the last two members or the last one member, as the
case may be, to have their or his membership terminated
by death, shall elect or select three new members.
2 - The corporation may establish and put into effect such
further rules, regulations and orders governing admission
to membership, duties and obligations of members, provisions for suspension, reprimands or expulsion from membership and classification of members as the Bylaws shall
from time to time provide and as shall not be inconsistent
with Section I of this Article.
In August 1986 plaintiffs attempted to amend the By-laws of
the corporation to provide that only the Board members shall be
the members of the corporation. At that time the Board consisted
of plaintiffs and Fred M. Kirby, II.
Fred M. Kirby, II, as the sole member of the corporation,
responded by purporting to select a new Board of Directors to
consist of himself and five others of his immediate family-thereby
excluding plaintiffs, his siblings, from the corporation. Plaintiffs
challenge this action on the grounds that the by-law they enacted
limits membership to themselves and Mr. Kirby and they seek an
order pendente lite which would have the effect of removing Fred's
immediate family as directors and restoring plaintiffs as directors.
It is clear that Fred M. Kirby, II now, as he has since before
1973, controls the corporation. It is also dear that he has run the
corporation without interference or any substantial input from plaintiffs since before 1973 and although plaintiffs now criticize certain
of his activities they do not challenge the success of the corporation
up until August 1986.
Plaintiffs now, however, criticize some of the investment policies of the corporation after August 1986, but they adduced no
evidence that shows that the corporation has suffered any losses,
other than a decline in the value of its investments resulting from
the general decline in the stock market in October 1987.
In short, the corporation is being run by Fred-just as it was
when plaintiffs were directors-except that additional investment
advice services have recently been obtained by the corporation.
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II

Plaintiffs have therefore failed to show that the corporation will
suffer any irreparable injury if the pendente lite relief is not granted.

Gimbel v. Signal Companies, Inc., Del. Oh., 316 A.2d 599, aff'd, Del.
Supr., 316 A.2d 619 (1974). Plaintiffs' reliance on Prosser v. Betty
Brooks, Inc., Del. Ch., C.A. No. 7938-NC, Hartnett, V.C. (July
23, 1985), is misplaced. In that case I held that a plaintiff was
entitled to interim relief preventing her removal from the board of
a closely held corporation. The facts in that case were quite different
from those present here, however. In Prosserthe plaintiff was entitled
to sit on the Board by reason of a Shareholder Agreement; the
corporation was closely held and was akin to a partnership; and

plaintiff had no real way to protect her direct financial interest in
the corporation if she were excluded from the Board.
[3] Another reason that plaintiffs' motion for interim relief
must be denied is that if I were to remove the defendants (except
Fred M. Kirby, II) as directors and substitute plaintiffs, I would
be granting plaintiffs all the relief they seek in this litigation, which
this Court should not do at this preliminary stage. Thomas C.
Marshall, Inc. v. Holiday Inn, Del. Ch., 174 A.2d 27 (1961).
III
Plaintiffs have also not shown their reasonable probability of
ultimate success on the merits because they have not shown that
it is reasonably probable that they will prevail on their claim that
the provisions of the By-law which they enacted pursuant to Section
2 of Article Eighth of the Certificate of Incorporation are not in
conflict with the provisions of Section 1 of Article Eighth. Cf. Oberly
v. Howard Hughes Medical Institute, Del. Ch., 472 A.2d 366, 392
(1984).
From the present record it also seems reasonably probable that
the Court may well conclude that none of the present parties should
be directors of the corporation which is not a family fiefdom but
a charitable corporation which is supposedly being operated for the
benefit of the public. From the present limited record, it now appears
at least possible that Fred M. Kirby, II and the plaintiffs by their
past actions, or inactions, should all be disqualified from being in
control of a $150 million charitable foundation. See Sunday School
Union, A.M.E.C. v. Walden, 121 F.2d 719, 724 (6th Cir. 1941);
Re: Girard College Trusteeship, Pa. Supr., 138 A.2d 844, 849, cert.
den., 357 U.S. 570 (1958).
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Plaintiffs' motion for an injunction pendente lite is therefore
denied. IT IS SO ORDERED.

KURTZ v. PAPASTAVROS
No. 9001
Court of Chancery of the State of Delaware, Kent
May 9, 1988
In this action against an employer, an employee filed a complaint for rescissory damages challenging his dismissal as a violation
of a promise, the loss of his stock due to a merger of two existing
corporations into a new corporation, and alleged actions by the
employer that improperly reduced his salary. The employer answered and moved for judgment on the pleadings for all noncontractual claims. This present action concerns the motion by .the
plaintiff to file an amended complaint on grounds of wasting corporate assets before the merger, insufficient notice of the merger,
and improper failure to allow an inspection of the corporate books
and records. The defendants opposed the motion on the grounds
that they will be prejudiced if the motion is granted.
The court of chancery, per Vice-Chancellor Hartnett, allowed
the amendments since the defendants did not show that they would
be unfairly prejudiced if the motion was granted. The court acknowledged that it liberally can allow amended pleadings but that
serious prejudice is a limitation on that liberality. The court indicated that an objection on the grounds of prejudice is independent
of the merits of a claim and also that delay is not a sufficient reason
to deny an amendment. Lastly, the court held that a shareholder
is entitled to full inspection of the corporate books and records
especially where an allegation of unfair dealing is made.
1. Pleading 0

1, 233, 236(1)

A court, in the exercise of its discretion, liberally permits
amendments to pleadings but serious prejudice to the party opposing
the motion is a reasonable limitation on that liberality.
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229, 236(7), 248(1)

An amendment which changes the legal theory is permitted if
the facts asserted in the original pleading support the amendment.
3.

Pleading

0=- 16, 236(1)

Courts, in determining whether to refuse an amendment on
the grounds of prejudice, do not consider the merits of the claim
but will allow it provided plaintiff states a good faith allegation
which is not in violation of Chancery Rule 11. DEL. CH. CT. R.

11.
4.

Pleading 0= 1, 236(1)
Corporations C

310(1)

Delay in and of itself is not a sufficient reason to deny an
amendment to a pleading particularly where one of the allegations
concerns a failed duty to provide a minority shareholder with sufficient information to make an informed decision.

5.

Corporations C

181(1), 181(3)

A stockholder who meets the general requirement of Del. Code
Ann. tit. 8, section 220 has the right to inspect all books and records
of the corporation if for a reasonable purpose and it is not sufficient
to deny an amendment merely because the specific documents were
not listed. DEL. CODE ANN. tit. 8, § 220 (1983).
6.

Pleading 0

1, 229, 236(6), 356

An amendment to a pleading is not prejudicial when it relates
to a claim of fair dealing. However, the scope of the allegation
needs to be narrowed further as the shareholder is not permitted
to go on a broad search for information.
Stephen E. Jenkins, Esquire, of Ashby, McKelvie & Geddes, Wil-

mington, Delaware, for plaintiff.
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Howard M. Handelman, Esquire, of Bayard, Handelman & Murdoch, P.A., Wilmington, Delaware, for defendant.
HARTNETT,

Vice-Chancellor

Pursuant to Chancery Rule 15, plaintiff, Robert M. Kurtz,
M.D., a former stockholder of defendant corporation, moved to
amend his complaint to add claims of waste of corporate assets,
insufficiency of notice of a merger, and improper failure to provide
him corporate information. Defendants opposed the motion to amend
solely on the grounds that they will be prejudiced if the amendments
are allowed. Because defendants have not shown that they will
suffer any serious prejudice from the amendments, the motion to
amend must be allowed.

According to plaintiff's allegations, in 1973 defendant Christos
S. Papastavros, M.D. hired the plaintiff as a radiologist for his
medical practice, defendant Papastavros Associates, P.A. In 1977,
Dr. Papastavros allegedly promised the plaintiff a 14 point share
in Papastavros Associates, equaling approximately 28% of the practice's income. In addition to his medical practice, Dr. Papastavros
owned at least 60% of the common stock of Radiology Associates,
Inc. ("Radiology"), a Delaware corporation formed to furnish all
the support facilities, equipment and non-physician personnel for
Papastavros Associates, P.A. In 1979, Dr. Papastavros sold 2.5%
of Radiology's Class A and Class B stock to the plaintiff for $30,000.
Other doctors employed at Papastavros Associates also acquired
shares in Radiology, including defendant Drs. Koniver, Fiss, and
Piendak, who alone owned at least 30% of the Radiology stock.
The plaintiff also acted as Assistant Administrator of Radiology
with much of his salary being considered a return on his investment.
During his years as a Radiology stockholder-employee, plaintiff
received substantial salary, which increased from approximately
$4,800 per year to more than $40,000 per year. In 1986, Dr.
Papastavros earned over $800,000 from his majority investment in
Radiology.
In December 1986, Drs. Papastavros and Piendak sold a portion
of their majority holdings in Radiology to an Employee Stock Option
Plan ("ESOP") controlled by defendants Koniver and Fiss, and
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Majid Monsoory, M.D., another member of Papastavros Associates.
This sale effectively reduced Dr. Papastavros' interest in Radiology
to approximately 30% and Dr. Piendak's interest in Radiology to
approximately 15%.
In January 1987, plaintiff began to examine Radiology's books
and records in an attempt to value his 2.5% interest in it. On
May 6, 1987, the defendants orchestrated a merger between Radiology and Radiology Imaging Corporation by forming a new
corporation, Radiology Associates, Inc. ("New Radiology"). This
merger resulted in plaintiffs 2.5% interest in Radiology being
merged out.
On May 8, 1987, plaintiff received a notice which apprised
him of the merger and his right to an appraisal. Also on May 8,
1987, Dr. Koniver fired plaintiff as Assistant Administrator of
Radiology, and informed him that Papastavros Associates would
close on September 30, 1987, thereby terminating plaintiff's employment.
On May 11, 1987, plaintiff filed a Complaint in this Court
challenging: (1) his firing from Papastavros Associates, allegedly in
violation of several promises of Dr. Papastavros; (2) the merger on
May 6, 1987, which merged out the plaintiffs stock ownership in
Radiology; and (3) previous actions of the defendants that allegedly
improperly reduced plaintiff's salary and the value of his Radiology
stock. In the Complaint, plaintiff prayed for rescissory damages,
damages from a breach of fiduciary duty, specific performance of
alleged contracts, and an accounting for Radiology funds purportedly diverted and wasted by the defendants.
On June 4, 1987, defendants filed their Answer and moved,
pursuant to Chancery Rule 12(c), for judgment on the pleadings
as to all non-contractual claims.
On August 28, 1987, while the Rule 12(c) motion was pending,
plaintiff filed another action seeking an appraisal of his Radiology
stock. On December 9, 1987, plaintiff moved for leave to file an
Amended Complaint in the present action.
The proposed amendments to the Complaint, in essence, address three areas: First, plaintiff desires to assert that the defendants
wasted Radiology funds before the merger. Second, plaintiff desires
to assert that the notice of the merger insufficiently apprised him
of the merger. Lastly, plaintiff desires to assert that some books
and records of Radiology were improperly not made available to
him prior to the merger in response to a demand pursuant to 8
Del. C. § 220.
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Defendants' only objection to the amendments is their claim
that they will be prejudiced by each of the amendments. I find that
the defendants have not shown that they will be unfairly prejudiced
by the amendments and therefore the amendments must be allowed.
[1-2] Generally, a Court, in the exercise of its discretion,
liberally permits leave to amend pleadings. Foman v. Davis, 371
U.S. 178 (1962); Colt v. Newark Motors, Inc., Del. Super., 267 A.2d
596 (1970). "But serious prejudice to one opposing the motion is
a reasonable limitation on that liberality." Laird v. VanHeest, Del.
Ch., C.A. No. 8323, Hartnett, V.C. (April 29, 1987), slip op. at
4, quoting Bowl-Mor Co., Inc. v. Brunswick Corp., Del. Oh., 297
A.2d 61, 63, app. dismissed, Del. Supr., 297 A.2d 67 (1972). Even
an amendment which changes the legal theory is permitted if the
facts asserted in the original pleading support the amendment. 6
WRIGHT & MILLER, Federal Practice and Procedure: Civil 1497.
II
Defendants first object to plaintiff being permitted to now assert
that Radiology committed waste by providing below-cost services
to entities owned by Dr. Papastavros and thus depleted and wasted
corporate assets of Radiology. In support of this position, defendants
argue that deposition testimony conclusively indicates the absence
of any such actions. Plaintiff, in response, claims that the deposition
testimony supports the substance of his allegations.
[3] This Court, in determining whether to refuse an amendment
on grounds of prejudice, does not consider its merits. Bellanca Corp.
v. Bellanca, Del. Supr., 169 A.2d 620, 622 (1961). As long as the
plaintiff states a good faith allegation which is not violative of
Chancery Rule 11, this Court will liberally allow an amendment.
Levinson v. American Acc. Reinsurance Group, Del. Oh., 503 A.2d 632,
636 (1985); E. M. Fleischmann Lumber Corp. v. Resources Corp. Int.,
Del. Ch., 106 A.2d 205, 206 (1954). Here, plaintiff's claim is based
upon facts developed at deposition testimony which gives rise, at
the least, to a good faith allegation.
III
Defendants also claim prejudice from plaintiff's delay in asserting that the notice of the merger was insufficient. Defendants
assert, in essence, that claims of insufficient notice should have
been raised in the 60-day period provided in 8 DeL C. § 262(e),
and since no claim was made then, the defendants were misled into
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believing plaintiff did not assert unfair dealing in the merger procedure, but merely claimed an unfair price.
[4] Delay, in and of itself, is not sufficient reason to deny an
amendment. See Hageman v. Signal L.P. Gas, Inc., 486 F.2d 479,
484 (6th Cir. 1973). This should be particularly true when the
amended complaint alleges that the defendants have egregiously
failed to meet their duty of providing a minority shareholder with
sufficient information to enable him to make an informed investment
decision. See Sealy Mattress Company of New Jersey, Inc. v. Sealy, Inc.,
Del. Ch., 532 A.2d 1324 (1987).
IV
[5-6] Lastly, defendants claim they will be prejudiced by plaintiffs proposed allegation that defendants were less than candid in
responding to plaintiffs demand to examine the books and records
of Radiology prior to the merger. Defendants claim prejudice because they claim the plaintiff has failed to specify which books and
records were not made available to him. A stockholder of record,
however, upon meeting the demand and proper purpose requirements of 8 Del. C. § 220, has a right to inspect all books and
records reasonably necessary for his purpose. Plaintiff, prior to the
merger, allegedly sought corporate information, some of which was
given. Plaintiff now seeks to further allege that the management

deliberately withheld some of the available corporate information.
As this allegation is related to the fair dealing claims, plaintiff will
be permitted to raise it by amendment. Of course, plaintiff is not
entitled to go on a fishing expedition, and at a later stage he will
undoubtedly be required to narrow his request; but failure to set
forth what documents were sought is not grounds to deny a motion
to amend.
V
In summary, the defendants have not shown that they will
suffer any real prejudice if plaintiff's motion to amend is granted

and, therefore, plaintiffs motion for leave to amend his complaint
is granted.
IT IS SO ORDERED.

1989]

UNREPORTED CASES

IN RE SEA-LAND CORP. SHAREHOLDERS LITIGATION
No. 8453
Court of Chancery of the State of Delaware, New Castle
May 13, 1988
The plaintiffs, former stockholders of a target corporation, in
consolidated class actions fied an amended consolidated complaint
alleging that defendant had breached its fiduciary duty to other
shareholders of the target corporation. Alternatively, the plaintiff
alleged that the defendant aided and abetted the target corporation's
directors in violating their fiduciary duties. The plaintiffs alleged
that defendant's acquisition of 39.5% of the target corporation's
stock placed it in a position of control. Because of this control, it
was necessary for a potential acquiror of the corporation and the
board of the corporation to obtain defendant's support prior to any
sale of the corporation. Defendant was offered and accepted a
payment in the form of an option to terminate its hostile attempt
to acquire the target corporation and oust its management. Defendant also accepted a cash tender offer and a cash-out merger to
allow a potential acquiror of the target corporation to obtain defendant's remaining shares. This, according to the plaintiffs, resulted in defendant receiving a greater consideration for each of its
shares than did other stockholders of the target corporation. The
defendant contended that the complaint failed to state a cognizable,
valid claim, and filed a motion to dismiss.
The court of chancery, per Vice-Chancellor Jacobs, held that
the plaintiffs' fiduciary duty claim was legally insufficient because
the defendant was not a controlling stockholder and, therefore,
owed no fiduciary obligation to the target corporation's stockholders,
and the defendants did not exercise actual control over the corporate
affairs of the target corporation. The court found that the plaintiffs
failed to allege in their complaint facts that would support a claim
for aiding and abetting. The court granted defendant's motion to
dismiss.
1.

Pleading 0

34(1), 34(3)

Pretrial Procedure C

624, 686, 687

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

The standards for a motion to dismiss are that all well-pleaded
allegations of the complaint are taken as admitted, and all legitimate
inferences will be drawn in favor of the non-moving party,
2.

Pleading 0= 34(5)
Pretrial Procedure o

624, 687

A motion to dismiss will not be granted unless it appears, with
reasonable certainty, that the plaintiff would not be entitled to the
relief sought under any set of facts that could be proven to support
the claim.
3.

Corporations C
Fraud 0=

180, 190, 307, 310(1)

7

Under Delaware law, a stockholder has fiduciary obligations
only if it is a controlling stockholder.
4.

Corporations 0
Fraud 0

180, 190, 307, 310(1)

7

A stockholder is not deemed controlling unless he owns a
majority of the stock, or has exercised actual domination and control
in directing the corporation's business affairs.
5.

Corporations c
Fraud C=

180, 190, 307, 310(1)

7

A stockholder who owned a 39.5% stock ownership interest

and did not exercise actual control over the business affairs of the
corporation or its board was not deemed to be a controlling stockholder.
6.

Corporations C=
Fraud 0=

7

180, 190
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A claim alleging a breach of a fiduciary duty by a stockholder
cannot survive a motion to dismiss absent well-pleaded allegations
showing the exercise of actual control and domination over a corporation's directors.
7.

Fraud C

7

A hostile bidder and a large stockholder that did not exercise
actual control over the corporate affairs of the target corporation
owed no direct duty of a fiduciary nature to the target corporation's
stockholders.
8.

Conspiracy O= 1

To maintain a claim for aiding and abetting, three elements
(exclusive of the element of damage) must be alleged and ultimately
established: (1) the existence of a fiduciary relationship, (2) a breach
of the fiduciary's duty, and (3) a knowing participation in that
breach by the defendant who is not a fiduciary.
9.

Conspiracy C=- 1

The action by a defendant in agreeing to a call option and
agreeing not to use its leverage to interfere with the acquisition of
the target corporation by another does not amount to an aiding
and abetting violation.
10.

Conspiracy C

1

To be culpable for aiding and abetting, the party charged with
such wrongdoing must have knowingly participated in the commission of an unlawful act by the fiduciary.
11.

Conspiracy C=

1, 18

A complaint alleging aiding and abetting must contain some
factual allegations from which knowing participation can be inferred
or it fails to state a cognizable claim.
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Charles S. Crompton, Jr., Esquire, Michael D. Goldman, Esquire,
and Peter M. Sieglaff, Esquire, of Potter Anderson & Corroon,
Wilmington, Delaware; Gary J. Greenberg, Esquire, of New York,
New York, for plaintiffs Hecco Ventures and James J. Cotter.
Joseph A. Rosenthal, Esquire, of Morris and Rosenthal, P.A.,
Wilmington, Delaware; Mordecai Rosenfeld, Esquire, of New York,
New York; Wolf, Popper, Ross, Wolf & Jones, New York, New
York; and Kohn, Savett, Marion & Graf, P.C., Philadelphia, Pennsylvania, for plaintiffs George Grover, Arthur W. Austin and Bernard and Rosalyn Lowe.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware; and Jeffrey S. Davidson, Esquire,
Daniel F. Attridge, Esquire, and John G. Froemming, Esquire, of
Kirkland & Ellis, Washington, D.C., for defendants LLC Corporation, Harold C. Simmons, and The Amalgamated Sugar Company.
Steven J. Rothschild, Esquire, Thomas J. Allingham, II, Esquire,
and Paul L. Regan, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for the Sea-Land defendants.
Charles F. Richards, Jr., Esquire, and Kevin G. Abrams, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware; and Wachtell, Lipton, Rosen & Katz, New York, New York, for defendant
CSX Corporation.
JACOBS,

Vice-Chancellor

In these consolidated class actions, the plaintiffs, former stockholders of Sea-Land Corporation ("Sea-Land"), challenge: (i) a
"Call Option" agreement whereby defendant CSX Corporation
("CSX") acquired defendant LLC Corporation's ("LLC") (and
its affiliates') 39.5% stock interest in Sea-Land (thus eliminating
LLC as a bidder for control of Sea-Land) and (ii) a subsequent
cash tender offer and "cash out" merger whereby CSX acquired
Sea-Land's remaining shares.
Previously, defendant LLC's motion to dismiss the consolidated
complaint as to it for failure to state a claim was granted with leave
to amend. In Re Sea-Land CorporationShareholders Litigation, Del. Ch.,
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Consolidated Civil Action No. 8453, Jacobs, V. C. (May 22, 1987).
Plaintiffs then filed an amended consolidated supplemental complaint ("second amended complaint"), which defendants LLC, Harold C. Simmons, ("Simmons") and The Amalgamated Sugar
Company ("Amalgamated") once again moved to dismiss.' During
the briefing on that motion, plaintiffs voluntarily dismissed Simmons
and Amalgamated as defendants.
This is the Opinion of the Court on defendant LLC's motion
to dismiss the second amended complaint.
I.
In opposing LLC's motion, plaintiffs rely upon the following
allegations: Simmons, through a wholly owned corporation, owned
and controlled LLC and Amalgamated. 2 In mid-1985, the Simmons
Group began acquiring Sea-Land shares. In November, 1985, they
decided to seek control of Sea-Land. By December, 1985, they had
acquired 39.5% of Sea-Land's then outstanding common stock.
In response, the Sea-Land Board of Directors ("the Board")
decided to sell the company, and in November, 1985, the company
approached several potential acquirors, including CSX. None were
willing to bid for Sea-Land.
In April, 1986, the Simmons Group offered to purchase all of
Sea-Land's stock for $26 per share. The Board concluded that it
would either have to sell the company to the Simmons Group or
quickly find an alternative.
CSX then decided to enter the fray, and on April 20, 1986,
formally advised the Board that it would buy all of Sea-Land's
outstanding stock for $28 per share (about $750 million). CSX,
Sea-Land, and the Simmons Group knew that no potential acquiror
could ever gain a majority of Sea-Land's common stock without
the support of the Simmons Group. That group's 39.5% ownership
of a publicly traded, widely held corporation made it indispensable
"to... the success.., of any bid to purchase Sea-Land, including
that of CSX." (Plaintiffs' second amended complaint, § 21). Plaintiffs allege that the Simmons Group's stock interest gave it the

1. These defendants moved to dismiss for failure to state a claim. In
addition, defendants Simmons and Amalgamated moved to dismiss for lack of
personal jurisdiction as to them.
2. LLC, Simmons and Amalgamated are collectively referred to in this
opinion as the "Simmons Group."

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

leverage to determine who would be the acquiror of Sea-Land, and
what price that acquiror would have to pay.
With the knowledge and support of Sea-Land and its directors,
CSX solicited the Simmons Group's support. The Simmons Group
rejected the CSX $28 per share bid, but the Sea-Land directors
immediately accepted it. Plaintiffs allege that the directors immediately accepted the CSX bid to entrench themselves in office, and
that they made no effort to obtain the highest available price either
from CSX (which had been authorized to pay up to $32 per share),
from the Simmons Group, or from anyone else. The Board then
sought to win the approval of the Simmons Group. Accordingly,
representatives of Sea-Land and CSX met in Texas with Simmons
to negotiate an acceptable arrangement.
Negotiations between CSX, Sea-Land, and the Simmons Group
then took place. CSX and the Simmons Group, with either the
direct participation of Sea-Land or its informed acquiescence, then
negotiated an arrangement in which the Simmons Group would
receive proportionately greater consideration for each of their SeaLand shares than would Sea-Land's other shareholders. Specifically,
CSX agreed to pay approximately $800 million for Sea-Land, which
represented almost $50 million more than CSX originally offered.
The additional $50 million (which included a $4 million payment
for expenses) would be paid only to the Simmons Group. The balance
of the purchase price (roughly $750 million) would be paid prorata to the shareholders of Sea-Land (including the Simmons Group)
at the same $28 per share that CSX had originally proposed.
Initially the Board was reluctant to consent to that arrangement
and insisted that CSX indemnify them from all consequences resulting from it. CSX agreed to provide the requested indemnity.
The Simmons Group then advised the Board that they would accept
the $50 million payment and terminate their hostile attempt to
acquire Sea-Land and oust its management. The Board then agreed
to support the plan, including the $50 million additional payment
to the Simmons Group. This transaction was structured as an option
whereby the Simmons Group was reimbursed $4 million for expenses and then gave CSX (for $5 per share) the right to buy all
the Simmons Group's Sea-Land shares for $28 per share.
II.
Plaintiffs contend that the above described allegations state
legally sufficient claims against LLC. Plaintiffs contend that LLC
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had a fiduciary duty to other Sea-Land shareholders, which it
breached by extracting for itself the $50 million option payment,
which represented a disproportionate share of the consideration to
be paid by CSX to Sea-Land shareholders for their stock. Alternatively, plaintiffs contend that even if LLC had no fiduciary duties,
they have, nonetheless, stated a valid claim against LLO for aiding
and abetting the Sea-Land directors' violations of their fiduciary
duties. In this regard, plaintiffs allege that:
43. Alternatively, the Simmons Defendants aided and
abetted the wrongs and unlawful conduct of the Sea-Land
Directors by agreeing to terminate their bid for Sea-Land
in return for the receipt of a $50 million bonus, knowing
that the termination of their hostile bid was the goal of
the Sea-Land Directors. The Simmons Defendants directly
or indirectly persuaded the Sea-Land Directors to approve
the plan to pay the Simmons Defendants $50 million off
the top in return for their agreement to terminate their
bid for the company upon the receipt of such a payment.
LLC contends that the instant complaint, like its predecessor,
fails to state a cognizable, valid claim.
[1-2] The standards on a motion to dismiss are well established.
All well-pleaded allegations of the complaint are taken as admitted,
and all legitimate inferences will be drawn in favor of the nonmoving party. Delaware State Troopers Lodge v. O'Rourke, Del. Ch.,
403 A.2d 1109, 1110 (1979). The motion will not be granted unless
it appears with reasonable certainty that the plaintiff would not be
entitled to the relief sought under any set of facts that could be
proven to support the claim. Rabkin v. Philip A. Hunt Chemical Corp.,
Del. Supr., 498 A.2d 1099, 1104 (1985); Jefferson Chemical Co. v.
Mobay Chemical Co., Del. Ch., 253 A.2d 512, 516 (1969). Those
standards are now applied.
A.

The Breach of Fiduciary Duty Claims

[3-5] Central to the plaintiffs' fiduciary claim is its premise
that LLC (and the other Simmons Group members) were fiduciaries
of Sea-Land and its shareholders. However, as this Court previously
stated:
Under Delaware law a stockholder has fiduciary obligations
only if it is a controlling stockholder. A stockholder is not
deemed controlling unless it owns a majority of the stock,
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Aronson v. Lewis, Del. Supr., 473 A.2d 805, 815 (1984);
Gilbert v. El Paso Co., 490 A.2d at 1055; Kaplan v. Centex
Corp., Del. Ch., 284 A.2d 119, 122-123 (1971), or has

exercised actual domination and control in directing the
corporation's business affairs. Gilbert, 490 A.2d at 1055;
see Kaplan, 284 A.2d at 122-123.
(In Re Sea-Land Shareholders Litigation, supra, at 9-10).

None of these criteria apply to LLC. The complaint itself
discloses that the Simmons Group had a 39.5% stock ownership
interest in Sea-Land, and that LLC (the only member of that group
now remaining as a defendant) had only a 5.6% stock ownership
interest. The plaintiffs also concede that the Simmons Group did
not control the business affairs of Sea-Land or its Board.
[6] Under those circumstances, plaintiffs' fiduciary duty claim

cannot survive a motion to dismiss absent well pleaded allegations
showing that LLC exercised actual domination and control over
Sea-Land's directors. Specifically, plaintiffs must allege that LLC
actually directed the Board to accept CSX's merger proposal on
terms dictated by LLC. See Aronson v. Lewis, Del. Supr., 473 A.2d
805, 816-17 (1984); Gilbert v. El Paso Co., Del. Oh., 490 A.2d 1050,
1055-56 (1984); Kaplan v. Centex Corp., Del. Ch., 284 A.2d 119,
122-23 (1971). The plaintiffs latest complaint contains no such
allegations. 3 Plaintiffs allege only that LLC and its affiliates had
significant "leverage," (i.e., a superior bargaining position) because
they owned 39.5% of Sea-Land's stock. But "leverage" is not
actual domination and control. As Justice Walsh has appropriately

observed:
• . . Burlington, by virtue of its depository achievement,
assumed a superior bargaining position in dealing with El

Paso's management. To that extent it may be said that
Burlington used its right to future control as leverage to
fashion a merger agreement more to its benefit. But its
status, however enhanced, remained that of an outsider,

3. Indeed the very allegations of the second amended complaint reveal the
precise opposite, i.e., LLC's lack of actual control over Sea-Land and its directors.
8-9 (Sea-Land directors rejected the Simmons Group's initial $25 per
See, e.g.,
15 (Sea-Land representatives contacted potential
share acquisition proposal);
14 (Sea-Land directors adopted a
acquirors in a search for a "white knight");
"poison pill" in November, 1985);
19 (Sea-Land directors rejected Simmons
Group's $26 per share offer).
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free to bargain but not to dictate terms to El Paso's
management....

State law claims of breach of ...

fi-

duciary relationship must subsist on the actuality of a
specific legal relationship, not in its potential.
(Gilbert v. El Paso Co., supra, 490 A.2d at 1055-1056;

emphasis in original).
[7] Justice Walsh's observations apply to LLC and its affiliates
as well. Here the Simmons Group was "free to bargain but not
to dictate terms" to Sea-Land's management. 4 As a hostile bidder
and a large stockholder that did not exercise actual control over
the corporate affairs of the target corporation (Sea-Land), LLC
owed no direct duty of a fiduciary nature to Sea-Land's stockholders.
Accordingly, LLC's agreement to sell its Sea-Land stock to CSX
at a premium violated no fiduciary duty owed by it. In Re SeaLand Shareholders Litigation, supra, at 11-12. Therefore, plaintiffs'
fiduciary duty claim remains legally insufficient.
B.

The Aiding and Abetting Claim

[8] As this Court has previously stated, to maintain a claim
for aiding and abetting, three elements (exclusive of the element
of damage) must be alleged and ultimately established: (1) the
existence of a fiduciary relationship, (2) a breach of the fiduciary's
duty, and (3) a knowing participation in that breach by the defendants who are not fiduciaries. Weinberger v. Rio Grande Industries,
Inc., Del. Oh., 519 A.2d 116, 131 (1986); Gilbert v. El Paso Co.,
supra, 490 A.2d at 1057. Plaintiffs' prior complaint was found to
be legally deficient, because even if the Sea-Land directors had
(arguendo) been properly charged with breaching a fiduciary duty
(presumably by failing to negotiate for the same $33 per share price
received by LLC), the alleged facts did not permit an inference
that LLO had "knowingly participated" in that breach. In particular, the prior complaint did not allege either that LLC was involved
in either the Sea-Land-CSX negotiations, or in the Board's decision

4. The most telling admission that the Simmons Group negotiated, but
did not dictate, the terms of the transactions, is found in 32 of the second
amended complaint, which avers that "directly or indirectly, C,,X and the Simmons
[Group] jointly or severally persuaded the Sea-Land directors to accept the plan to pay
the Simmons [Group] a $50 million dollar bonus in order not to continue the
bidding contest for Sea-Land." (Emphasis added).
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to accept the $28 per share merger price. (In Re Sea-Land Shareholders
Litigation, supra, at 8-9).
The present complaint does not cure that defect. The second
amended complaint alleges that the Board immediately accepted
the CSX $28 per share proposal. In their brief, plaintiffs concede
that LLC played no role in that decision.
Rather, the "aiding and abetting" violation is said to have
occurred during the negotiations in Texas among Sea-Land, CSX
and the Simmons Group representatives. In the second amended
complaint, plaintiffs alleged that during those negotiations, CSX
and the Simmons Group, "with either the direct participation of
Sea-Land or its informed acquiescence," negotiated the call option
agreement. ( 27) Then CSX and the Simmons Group "either
jointly or severally, directly or indirectly, sought to win the approval
of Sea-Land and its Directors to the plan to pay disparate amounts
to the shareholders of Sea-Land in connection with a CSX acquisition of the company." ( 30).
Putting to one side all pejorative and conclusory characterizations, the foregoing acts amount essentially to a sale by the
Simmons Group to CSX at a premium over the $28 per share
merger price, with the approval or acquiescence of the Sea-Land
directors, as part of an overall agreed-upon package that was to
include a subsequent cash merger of Sea-Land into CSX (in which
LLC would not participate) at $28 per share.
[9] The question, then, is whether those acts, if established at
trial, would amount to unlawful aiding and abetting by LLC of a
violation of fiduciary duties owed by the Sea-Land directors? The
only acts of which LLC stands accused are: (i) agreeing to the
"call option" and (ii) agreeing not to use its "leverage" to interfere
with the acquisition of Sea-Land by CSX. Neither of those acts,
in my opinion, amounts to an "aiding and abetting" violation.
[10-11] This Court has previously held that it was not unlawful
for LLC to sell its Sea-Land stock to CSX, a third party, at a
premium not available to other shareholders. In Re Sea-Land Shareholders' Litigation, supra, at 11-12. Nothing in the present complaint
operates to convert that lawful act into an unlawful one. In essence,
plaintiffs claim is that (i) the Sea-Land directors knew of, and
acquiesced in, the CSX purchase of the Simmons Group stock at
$33 per share, and (ii) the Simmons Group knew that a merger
would follow in which the remaining stockholders would receive
$28 per share. But to be culpable for "aiding and abetting," the
party charged with such wrongdoing must have "knowingly par-
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ticipated" in the commission of an unlawful act by the fiduciary,
here the Sea-Land directors. Moreover, the complaint must contain
some factual allegations from which "knowing participation" can
be inferred. L A Partners, L.P. v. Allegis Corporation, Del. Oh., Civil
Action No. 9033, Berger, V. C. (October 22, 1987) at 18. The
plaintiffs' most recent complaint alleges no facts from which it can
be inferred that LLC actually knew or was fairly chargeable with
knowledge that the Sea-Land directors were breaching their fiduciary duty to Sea-Land shareholders by approving the OSX proposal
and the call option arrangement with the Simmons Group. Accordingly, the present complaint, like its predecessor, fails to state
a cognizable claim against LLC for aiding and abetting.
III.

For the foregoing reasons, LLC's motion to dismiss is granted
and the second amended complaint will be dismissed with prejudice
as to LLC.
IT IS SO ORDERED.

SHAH v. SHAH
No. 904K
Court of Chancery of the State of Delaware, Kent
June 28, 1988
Plaintiff and defendants were partners in a Delaware general
partnership formed for the purpose of owning and operating a
motor lodge. Plaintiff filed this action seeking dissolution of the
partnership and an accounting of certain transactions. The parties
entered into a stipulation providing, inter alia, for an auction sale
of the partnership property. Defendant was the highest bidder. The
sale was not completed because the parties disagreed about how
the sale should be structured. For personal tax reasons, defendant
took the position that he would purchase the minority partners'
interest in the partnership, rather than the partnership property
itself. In response, plaintiff moved for an order directing the winding
up of the partnership in accordance with the stipulation. In re-
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joinder, defendant requested that the court order the sale to be
structured as a purchase of the minority partners' interest in the
partnership property being sold,
The court of chancery, per Vice-Chancellor Jacobs, held that
defendant failed to demonstrate that a forced divestiture of the
minority partners' interest in the partnership assets is legally permissible. The court further held that even with exercise of the
court's equitable discretion to refuse enforcement of an unconscionable contract, defendant failed to show that the transaction, if carried
out in accordance with the parties' stipulation, would be unconscionable or inequitable. Therefore, plaintiffs motion to direct the
winding up of the partnership in accordance with the stipulation
was granted and defendant's motion to compel an assignment of
the minority partners' interest in the partnership assets was denied.
1.

Partnership *

76, 77, 289

As a general matter, a partner owns a specified interest in the
partnership itself, not in specific assets of the partnership.
2.

Partnership 0

76, 77, 289

A partner is co-owner with his partners of specific partnership
property holding as a tenant in partnership. DEL. CODE ANN. tit.
6, § 1515(a) (1983).
3.

Partnership C=

289

A partner's right in specific partnership property is not assignable except in connection with the assignment of all of the
partners in the same property. DEL. CODE ANN. tit. 6, § 1525(b)(2)
(1983).
4.

Partnership C=

289

An involuntary assignment of the interest of less than all of
the partners does not fall within the purview of DEL. CODE ANN.
tit. 6, § 1515(b)(2) (1983).
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Partnership C= 289

A plaintiff who has made no reasoned effort to show that the
type of sale he proposes would be in connection with the assignment
of all the partners in the same property has failed to demonstrate
that a forced divestiture of the minority partners' interest in the
partnership assets is legally permissible.
6.

Equity c= 1, 3, 150

Courts of equity have no power to make agreements or alter
those which have been understandingly made.
7.

Equity c=, 23, 150

A court of equity does not have to blindly enforce an inequitable
agreement; it has the discretionary power to refuse to enforce a
contract that is obviously unfair or oppressive.
8.

Equity o

23, 150

A court of equity must distinguish between a contract that is
inequitable and one that is merely difficult or inconvenient to
perform.
9.

Equity c

1, 3, 150

In a proper case, a court of equity will exercise equitable
discretion to refuse enforcement of an unconscionable contract.
10.

Equity c

150

Where the parties' written agreement accurately expresses the
contact which they intended to make, the fact that one party was
mistaken as to the legal effect of his contract will not justify a court
of equity, absent any other circumstances, interposing its remedies
against it.
William A. Denman, Esquire, of Schmittinger and Rodriguez,
Dover, Delaware, for plaintiff.
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Judith Nichols Renzulli, Esquire, of Duane, Morris & Heckscher,
Wilmington, Delaware, for defendants.
JACOBS,

Vice-Chancellor

On January 20, 1987, the partners of the partnership at issue
in this proceeding-Mahendra Shah ("Mahendra"), Shashi Shah
("Shashi"), and Rajnikant Mehta ("Mehta")-entered into a Stipulation ("the stipulation") providing, inter alia, for an auction sale
of the partnership property. Shashi was the high bidder, having
bid $1,000,000 for the property. To date, however, no sale has
been consummated because the parties now disagree over how the
sale should be structured. Shashi now takes the position that he
will purchase his (minority) partners' 40 % interest in the partnership
property, rather than the property itself. In response, Mahendra
moved for an order directing the winding up of the partnership in
accordance with the stipulation. In rejoinder, Shashi requested this
Court to order that the sale be structured as a purchase of the
minority partners' interest in the partnership property being sold.
This is the opinion of the Court, following the submission of
letter memoranda, on Mahendra's motion to direct the winding up
of the partnership and on Shashi's cross-motion to compel the
assignment of the minority partners' interest in the partnership
assets.'
I.
The essential underlying facts are not contested. On August
4, 1977, the parties formed a Delaware general partnership for the
purpose of owning and operating the Capital City Motor Lodge
("the Motor Lodge"), located in Dover, Delaware. Under the terms
of the Partnership Agreement as revised, Mahendra and Mehta
each own a 20% interest in the partnership, and Shashi owns the
controlling 60% interest.
By June, 1985, the personal and professional relationships of
Mahendra and Shashi had significantly deteriorated.2 On April 18,
1. Although not formally couched as a motion, Shashi's request will be
regarded as a motion to compel an assignment of the minority partners' interest
in the partnership assets to be sold.
2. The chronology of the parties' stormy relationship is set forth in the
Court's letter opinion dated September 25, 1986, will not be repeated here.
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1986, Mahendra filed this action seeking the dissolution of the
partnership and an accounting of certain disputed partnership transactions. Despite their irreconcilable differences, the partners did
agree that the Motor Lodge should be sold and the partnership
liquidated. Their agreement was embodied in a stipulation dated
January, 1987, that subsequently was entered as an order of this
Court.
Under the terms of the stipulation, the partners agreed that
the partnership was dissolved and that its business would continue
"until the sale of the partnership assets." The stipulation called
for an appraisal of the partnership property and specified the conditions under which a sale of that property would occur. The
stipulation provided, among other things, that any partner could
"purchase the partnership property at the appraisal price, less the
proposed real estate commission." If more than one partner was
willing to pay that price, there would be "an auction of the property
to be held amongst themselves by open bidding." If no partner
desired to purchase under these conditions, the "property ...
[would] be listed with B. Gary Scott Realtors for a period of 90
days." If the property remained unsold, a partners' auction would
then be held and "the property [would be] sold to the partner...
offer[ing] the highest cash price for the partnership property." At
final dosing, the net proceeds from the sale of the property would
be deposited into an interest bearing escrow account maintained
by the parties' respective counsel. Except for the sum to be retained
in escrow to cover disputed claims, the proceeds were to be applied
in the manner prescribed by 6 Del. C. § 1540.
Next, the partners met and agreed to list the Motor Lodge
with B. Gary Scott, a realtor, for a sale price of $1,400,000. After
the 90 day listing period elapsed without the Motor Lodge being
sold, an auction was held among the partners. At the auction,
Shashi was the successful bidder, agreeing to purchase the property
for $1,000,000. Thereafter, apparently after having retained new
counsel, Shashi learned that he could avoid substantial income tax
liability if the transaction were restructured as a sale to him of the
minority partners' interest in the property, rather than as an outright
sale of the partnership property itself. Shashi was advised that a
sale of the entire partnership assets would create a taxable gain for
the partnership, allocable to each partner according to the terms
of the Partnership Agreement. Shashi's counsel advised him that,
by purchasing the entire partnership assets outright, Shashi would
have to pay income taxes on his 60% share of the realized gain
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from that sale. On the other hand, if Shashi purchased the minority
partners' interest in those assets, the minority partners would realize
a taxable gain, but Shashi would be able to defer tax liability until
he sold the Motor Lodge to a third party.
II.
Shashi argues that given the above described tax consequences,
to require him to purchase the partnership assets outright, as contemplated by the stipulation, would be inequitable and punitive.
He further maintains that if the transaction is structured as a sale
of his partners' minority interest in the partnership assets, no
countervailing disadvantage to the minority partners will result.
The minority partners vigorously disagree. Mahendra argues
that if the sale takes the form proposed by Shashi, the minority
partners will be exposed to potential liability for partnership debts,
and, therefore, would be left in a worse position than if the entire
partnership assets were sold to Shashi, and the proceeds then used
to discharge partnership debts.
By their motions the parties are asking this Court to decide
whether the transaction should be involuntarily recast into a form
other than that called for by the stipulation. That determination
requires the Court to address two questions: (i) whether Shashi has
shown any legal basis to restructure the sale as an involuntary sale
of the minority partners' interest in the partnership assets; and (ii)

if so, whether any equitable basis exists to compel the minority
partners to participate in a transaction on terms other than what
they have agreed to. For the reasons now discussed, Shashi has
failed to establish any legal or equitable basis for his position.

III.
[1] I first address whether it is legally possible to restructure
the transaction as a purchase of the minority partners' interest in
the partnership assets. Shashi cites no.authority, statutory or otherwise, to support his position. As a general matter a partner owns
a specified interest in the partnership itself, not in specific assets
of the partnership. Putnam v. Shoaf, Tenn. Ct. App., 620 S.W. 2d
510, 514 (1984) (holding that a "co-partner owns no personal
specific interest in any specific property or asset of the partnership");

In Re Decker, 295 F. Supp. 501 (W.D. Va. 1969) (holding that a
debtor's assignment of his interest in partnership property was
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ineffective as an assignment of his interest in specific property, but
was valid as an assignment of his partnership interest).
[2] That rule is, however, not categorical or absolute. Partnerships are now regulated by statute, and the extent to which
partners in a general partnership may be said to have an interest
in specific partnership property has been legislatively addressed. In
Delaware a partner's rights to specific partnership property is spelled
out by 6 Del. C. § 1525, which provides (in § 1525(a)) that:
(a) A partner is coowner with his partners of specific
partnership property holding as a tenant in partnership.
[3] The incidents of that tenancy are enumerated in § 1525
(b). That section defines five incidents, one of which is pertinent
to this case:
(2) A partner's right in specific partnership property is
not assignable except in connection with the assignment
of all of the partners in the same property. (6 Dl. C.
§ 1525 (b)(2))
[4-5] Thus, if all three partners were voluntarily assigning their
interests in the partnership property to Shashi (the form of transaction contemplated by the present stipulation), such an assignment
would be statutorily permissible. However, an involuntary assignment of the interest of less than all of the partners has not been
shown to fall within the purview of § 1525 (b) (2). Shashi has made
no reasoned effort to show that the type of sale he proposes would
be "in connection with the assignment of all the partners in the
same property." Accordingly, Shashi has failed to demonstrate that
a forced divestiture of the minority partners' interest in the partnership assets is legally permissible.
IV.
[6-8] Even if Shashi's motion did rest upon some sound legal
basis, he has failed to show any equitable basis to justify this Court
overriding the parties' express written agreement. It is well settled
that "[c]ourts of equity . . . have no power to make agreements
or to alter those which have been understandingly made . . ." United

States v. Ames, 99 U.S. 35, 46 (1879). That does not mean that
this Court must blindly enforce inequitable agreements. This Court
has the discretionary power to refuse to enforce a contract that is
obviously unfair or oppressive. Wife, B.T.L. v. Husband, H.A.L.,
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Del. Ch., 287 A.2d 413, 416 (1972), aff'd., HusbandL. v. Wife L.,
Del. Supr., 336 A.2d 216 (1975). A distinction must be made,
however, between a contract that is inequitable and one that is
merely difficult or inconvenient to perform. As stated in Safe Harbor
Fishing Club v. Safe HarborRealty Co., Del. Ch., 107 A.2d 635, 638,
(1953):
Mere inconvenience or substantial increase in the cost of
compliance with a contract though they might make compliance a hardship, cannot excuse a party from the performance of an absolute and unqualified undertaking to

do a thing that is possible and lawful. Courts cannot alter
contracts merely because they work a hardship. A contract
is not invalid, nor is the obligor therein in any manner
discharged from its binding effect, because it turns out to
be difficult or burdensome to perform.
[9] In short, this Court will not make agreements for the parties,
but in a proper case it will exercise its equitable discretion to refuse
enforcement of an unconscionable contract.
In this case the terms of the stipulation could not be more
clear. The stipulation calls for an outright sale of the "partnership
property" or "partnership assets" to a third party buyer or a
partner. The Partnership Agreement itself uses the identical terms
as the stipulation, stating that "[i]f within three (3) months . . .
the Partnership has not executed an agreement of sale for the
Partnership property . . . then all such Partnership property . . .

shall be sold to the Partner who, at an auction among the Partners
...

shall offer the highest cash price

. . ."

(Article X § 1002).

Nothing in either the stipulation or the Partnership Agreement
justifies forcibly restructuring the transaction to take the form of
a sale of the minority partners' interest in the partnership assets.
It may be correct, as Shashi suggests, that a sale in accordance
with the stipulation might subject him to greater income tax liability
than would a sale structured in some other fashion. However, that
fact alone does not make the parties' agreement so inequitable or
unconscionable that this Court should refuse to enforce it. There
are two reasons.
[10] First, Shashi himself negotiated the terms of the sale freely,
at arm's length, and with full opportunity to insist upon whatever
different form of transaction he desired. He chose to agree upon
an outright sale of the partnership assets. There is no evidence, or
even any contention, that there was any unfairness or inequity in
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the negotiation process that made the resulting agreement inequitable or unfair. Shashi's argument appears to be that he did not
appreciate the legal consequences of the transaction to which he
(represented by counsel) agreed. However, where the parties written
agreement accurately expresses the contract which they intended to
make, the fact that one party was mistaken as to the legal effect
of his contract will not justify a court of equity, absent any other
circumstances, interposing its remedies against it. Commissioners of
Lewes v. Breakwater Fisheries Co., Del. Ch., 117 A. 823, 825 (1922);
See also, Finn v. McNeil, Mass. App. Ct., 502 N.E. 2d 557 (1987);
13 Williston, A Treatise on the Law of Contracts § 1587 (3d ed. 1970).
If Shashi did not focus upon the tax consequences of the stipulation,
that circumstance is hardly the fault of the minority partners, and
cannot be used as a basis for undoing an agreement that Shashi
and the minority partners negotiated freely and in good faith.
Second-and contrary to Shashi's position-the minority partners may indeed be left in a worse position if the transaction is
now forcibly restructured to a form more to Shashi's liking. That
is because the minority partners will have increased exposure to
liability for partnership debts that will otherwise be paid or provided
for with the proceeds of an outright sale of the partnership assets
to Shashi. Shashi offers verbal assurances that he "believes that
the mortgagee would release the other partners from liability on
the first mortgage . . . [and that he] would agree to save, defend,

indemnify and hold harmless his former partners from claims by
the mortgagee." However, verbal assurances by an adversary in
litigation do not afford the same protection as a concrete arrangement that will result in the payment of creditors and, as a result,
the discharge of the minority partners from liability to those creditors. In particular, a formal release by the mortgagee of the Motor
Lodge is material to the minority partners. Without it, they would
remain potentially liable on the mortgage. Shashi has not explained
precisely how (or whether) the partnership debts would be paid
under his proposed restructuring, or how the minority partners will
be adequately protected if the mortgagee refuses to release the
minority partners from the mortgage debt.
On the other hand, if the sale takes place in accordance with
the stipulation, the minority partners would ultimately be released
from partnership debts, because under the stipulation the sale proceeds will be applied to the payment of those debts in accordance
with 6 Del. C. § 1540. Nothing in the stipulation, in § 1540, or in
any other provision of the partnership statute provides similar pro-

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

tection if the transaction were to take the form proposed by Shashi.
V.
Shashi has failed to demonstrate that it is legally possible to
structure the transaction as a sale of the minority partners' interest
in the partnership assets. Nor has he shown that the transaction,
if carried out in accordance with the parties' stipulation, would be

unconscionable or inequitable. Accordingly, Mahendra's motion to
direct the winding up of the partnership in accordance with the
stipulation will be granted, and Shashi's motion to compel an
assignment of the minority partners' interest in the partnership
assets will be denied.
Counsel will submit a form of order in conformity with this
opinion.

SHENANDOAH LIFE INSURANCE CO. v. VALERO
ENERGY CORP.
No. 9032
Court of Chancery of the State of Delaware, New Castle
June 21, 1988
Claims made by bondholders that in redeeming debentures the
issuer breached its express undertaking not to do so with borrowed
funds bearing an interest rate lower than the coupon rate of the
debentures. Debenture holders brought suit against issuers alleging
that, in redeeming the debentures, the issuer (1) breached the
express terms of the indentures pursuant to which the debentures
were held, (2) breached an implied covenant of good faith and fair
dealing, (3) breached a fiduciary duty it is said to owe to the holders

of the debentures, and (4) that the other defendants named conspired
in inducing the breach.
On defendants' motion to dismiss or, in the alternative, for
summary judgment, the court of chancery, per Chancellor Allen,
held that (1) the redemption of plaintiff's debentures did not violate

the terms of the indentures governing the debentures, (2) the determination that the explicit contractual provision involved was not
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breached precludes a finding of breach of an implied covenant
dealing with the same subject, (3) that the issuer owed no fiduciary
duty to plaintiff or other holders of its debt instruments and,
therefore, defendants are entitled to judgment as a matter of law,
and (4) that the other named defendants have no liability in these
circumstances.
1. Judgment C
Pleading 0=

181(2)
352

A motion for summary judgment is to be granted only where
no genuine issue of material fact exists and movant is entitled to
judgment on some valid legal theory applicable to those uncontested
facts. DEL. CH. CT. R. 56.
2. Judgment C---

185(6)

Once a movant submits factual matter purporting to establish
facts entitling him to summary judgment, it is necessary for one
contending that it would be premature to address the legal issues
raised by such a motion, to submit affidavits or other evidentiary
materials disclosing the existence of a genuine dispute of material
fact.
3.

Judgment C

272

A deferral of the summary judgment motion may be permitted
in order to give plaintiff the opportunity to discover relevant facts.
DEL. OH. CT. R. 56().
4.

Corporations 0= 473, 482 1/2

The source of funds employed for redemption is the dispositive
factor in determining the availability of redemption to the issuer.
5.

Corporations 0=

482 1/2

Where new debt and new equity were raised contemporaneously, yet kept segregated, only equity funds may be applied to
the redemption.

DELAWARE JOURNAL OF CORPORATE LAW

6.

Corporations 0

[Vol. 14

482 1/2

An issuer of bonds has the right to redeem debt with funds
raised by new equity or the sale of assets or retained earnings. It
is the application of borrowed funds, directly or indirectly, for the
purpose of effecting a redemption that is prohibited by the indenture.
7.

Corporations 0= 482 1/2

New equity raised during complex reorganization of the corporation did not constitute borrowed funds and did not represent
an indirect means to employ borrowed funds for the purpose of
redemption.
8.

Corporations 0
Contracts c

473, 451
337(1)

Determination of the legal question raised by the allegation of
breach of the express contractual provision precludes any possible
recovery on a theory of implied covenant of good faith and fair
dealing.
9.

Corporations 0
Conspiracy c

225
12

When indenture contains a standard provision restricting liability arising from the debentures to the issuer and expressly negating any liability for breach of contract, provisions of this kind
are effective to limit any. liability that may be found to the issuer.
Irving Morris, Esquire, Kevin Gross, Esquire, and Carolyn D.
Mack, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware; and William Klein, II, Esquire, and Ronald
S. Oppenheimer, Esquire, of Tenzer, Greenblatt, Fallon & Kaplan,
New York, New York, for plaintiff.
A. Gilchrist Sparks, III, Esquire, and Lawrence A. Hamermesh,
Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Del-
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aware; and John M. Simpson, Esquire, of Fulbright & Jaworski,
Washington, D.C.; and David J. Beck, Esquire, Michael W. Conlon, Esquire, and Keith A. Jones, Esquire, of Fulbright &Jaworski,
Houston, Texas, for defendants.
Rand C. Schmidt, Esquire, Valero Energy Corporation, San Antonio, Texas, for Valero Energy Corporation.
ALLEN,

Chancellor

Pending are motions to dismiss, or in the alternative, for
summary judgment in this action purportedly brought on behalf of
former holders of two issues of now redeemed debentures of Valero
Natural Gas Company, a Delaware corporation. Plaintiff was the
holder of debentures that were redeemed and alleges that, in redeeming the debentures, the issuer (1) breached the express terms
of the indentures pursuant to which the debentures were held, (2)
breached an implied covenant of good faith and fair dealing, and
(3) breached a fiduciary duty it is said to owe to the holders of
the debentures. Plaintiff accuses the other defendants-Valero Energy Corporation, Valero Natural Gas Partners, L.P., Valero Management Partnership, L.P. and William E. Greehey-of conspiracy
and of inducing Valero Natural Gas Company's breach.
Defendants, of course, deny that the terms of the indenture
agreement were violated, that they breached a covenant of good
faith and fair dealing, or that they owed any fiduciary duty to the
debentureholders. Moreover, according to them, the suit is barred
by the terms of the indentures involved. Furthermore, defendants
Valero Natural Gas Partners, L.P. and Valero Management Partnership, L.P. allege that there is no cause of action as to them and
that all counts against them should be dismissed.
Defendants have called their motion one for judgment on the
pleadings. The motion is supported by affidavits attaching various
transactional documents and setting forth the details of how the
reorganization, of which the redemptions were a part, was effectuated. The motion, therefore, will be treated as one seeking summary judgment of dismissal.
[1-3] A motion for summary judgment is to be granted only
where no genuine issue of material fact exists and movant is entitled
to judgment on some valid legal theory applicable to those uncontested facts. Chancery Court Rule 56; Nash v. Connell, Del. Ch.,
99 A.2d 242 (1953); Mann v. Oppenheimer & Co., Del. Supr., 517
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A.2d 1056 (1986). While a summary judgment motion thus presents
no occasion to resolve disputed facts, once a movant submits factual
matter purporting to establish facts entitling him to judgment, it
is necessary for one contending that it would be premature to address
the legal issues raised by such a motion, to submit affidavits dr
other evidentiary materials disclosing the existence of a genuine
dispute of material fact. Once a defendant puts in affidavits puvporting to disclose relevant facts entitling him to judgment as a
matter of law, it is no longer sufficient to preclude a judgment on
the merits for a plaintiff to rely upon the allegations of his complaint.
Feinberg v. Makhson, Del. Supr., 407 A.2d 201 (1979). Should plaintiff, for want of opportunity to discover relevant facts, be unable
to submit materials disclosing a basis to conclude that a genuine
issue of fact material to the movant's legal theory exists, Rule 56(0
provides a mechanism to permit deferral of the motion.
Applying this test to the record in this case, I conclude, for
the reasons that follow, that the issuer owed no fiduciary duty to
plaintiff or other holders of its debt instruments (see p. 10); that
the facts stated in the Benninger Affidavit and uncontested by way
of Rule 56(f) affidavit or otherwise, establish' that the redemption
of plaintiffs debentures did not violate the terms of the indentures
governing the debentures (pp. 13-21); and that, in the circumstances, the determination that the explicit contractual provision
involved was not breached precludes a finding of breach of an
implied covenant dealing with the same subject (pp. 21-23). Thus,
on the merits of the central issues, I conclude the issuer is entitled
to judgment as a matter of law. Moreover, I conclude that the
other defendants who are alleged to be secondarily liable can have
no liability in these circumstances (pp. 23-24). So concluding, I
need not address the brittle, technical argument defendants advance
in attempting to deny standing to plaintiff to litigate these claims.
I.
In 1982 and 1983, Valero Natural Gas ("VNOC") raised
approximately $175 million through the issuance of debentures. In
August, 1982, pursuant to a public offering, it sold $75 million
principal amount of 16 3/4% Sinking Fund Debentures, due
August15, 2002. In November, 1983, it similarly sold $99,568,000

1. Subject to the qualification stated in note 3.
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principal amount of 13 1/2% Sinking Fund Debentures, due November 20, 2003. Both series of debentures were subject to a limited
restriction on redemption. That restriction provided that for a period
of six years they could not be redeemed as part of a refunding by
the application, directly or indirectly, of funds borrowed at lower
interest cost than the coupon rate of the bonds themselves. The
case at bar involves those promises and the assertion that, in letter
and in spirit, a complex recapitalization that included the redemption of both series of debentures violated them.
That complex restructuring was effectuated on March 25, 1987.
It involved certain of the businesses of the issuer's parent corporation, defendant Valero Energy Corporation, a Delaware corporation, with its principal offices in San Antonio, Texas ("Valero").
At the time of the transactions involved, Valero was a holding
company engaged, through a series of operating subsidiaries, in the
business of operating an interstate natural gas pipeline system,
processing natural gas and marketing natural gas and natural gas
liquids. Its principal subsidiary was VNGC, which in turn owned
the series of operating subsidiaries (the "Operating Subsidiaries")
through which Valero's business operations were conducted.
Viewed broadly, the reorganization involved may be seen as
a technique to permit Valero to sell a substantial equity interest
in its operating businesses and to borrow on the assets owned by
its subsidiaries. To do so, it relinquished approximately 50% of its
equity interest in the assets owned by its Operating Subsidiaries,
but because it employed limited partnership forms, it maintained
complete management control over the businesses involved.
The first step in the reorganization was the formation, under
Delaware law, of a new limited partnership, Valero Natural Gas
Partners, L.P. (the "Partnership"), which would succeed to substantially all of the intrastate natural gas pipeline and natural gas
liquid operations then conducted by the Operating Subsidiaries.
The Partnership was to have three classes of partnership interests.
Fifty-two percent of the equity was to be owned by holders of
"Preference Units of Limited Partner Interests." These units, which
came to be publicly distributed through an underwriting, contributed about $200 million in cash to the Partnership. Second, 1%
of the Partnership's equity was to be held as a general partnership
interest by VNGC. Third, limited partnership interests (called the
"Common Units"), which differed in right from the Preference
Units in some respects, were to be held by the various Operating
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Subsidiaries; these were to constitute together 47 % of the Partnership's equity.
In addition to the Partnership, the reorganization involved the
formation of Valero Management Partnership, L.P., also a Dela-

ware limited partnership (the "Management Partnership"). Valero
was to hold a 1% general partnership interest in the Management

Partnership and the Partnership was to hold a 99% limited partnership interest.
Finally, in terms of structure, a third tier of limited partnerships
was created in which the Operating Subsidiaries' assets would be
held. There were eleven of these and in each the Managing Partnership was to hold a 99% limited partnership interest and one of
the Operating Subsidiaries was to hold a 1% general partnership
interest.
On March 25, 1987, the Operating Subsidiaries transferred
substantially all of their assets ("Assets") to the Partnership in
exchange for limited partnership interests, assumption of liabilities
and cash, as explained below. The Partnership then transferred the
Assets to the Managing Partnership. The
Managing Partnership issued and sold $550 million in First Mortgage Notes bearing an initial weighted average interest rate of
9.49%. The Managing Partnership then transferred the Assets,
subject to the lien of the First Mortgage Notes, to the subsidiary
operating partnerships and paid approximately $543 million from
the proceeds of the First Mortgage Notes to the Partnership in
consideration of the transfer to it of the Assets.
Also on that day, the Partnership sold the Preference Units
and received net proceeds of $201,020,000, which were held, pursuant to agreement with Banker's Trust Company, in a separate
account. It then transferred to Valero as agent for the Operating
Subsidiaries the $543 million proceeds of the First Mortgage Notes
(which amount was held in a Citibank account); the $201 million
proceeds of the sale of Preference Units (which amount continued
to be held in a Banker's Trust Account) and a 47% limited partnership interest in itself, all in consideration of the conveyance to
the Partnership of the Assets.
The Operating Subsidiaries then either lent the proceeds of
the mortgage note sales to Valero or used them to pay off debts
to Valero. Valero then utilized some $486 million of those funds
to reduce or eliminate bank debt of the Company.
Also on March 25, 1987, the Operating Subsidiaries, VNGC
and Valero executed a Nominee Agreement. Under this agreement,
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VNGC was made agent for receiving and disbursing the Preference
Unit proceeds and the mortgage note proceeds. Under the terms
of the agreement, VNGC had to keep the Preference Unit proceeds
separate from the mortgage note proceeds. The Operating Subsidiaries loaned the Preference Unit proceeds to VNGC in return for
a promissory note carrying a 17% interest rate.

The foregoing can be helpfully summarized, in" part at least,
in the following chart:
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Five days after all of this, noetion ceckson, bearing a date of
March 27, 1987, was mailed to holders of the 16 3/44 debentures.
It announced that a redemption would occur on Apr i 30, 1987.
cto holders of 13 12%
A similar notice of redemption
debentures on April 1, 1987. The date o redemption was given
as May 22, 1987.

On April 29, 1987, redemption checks were mailed to holders
of the 16 3/45o debentures. On the next day, Valero transferred
$87.5 million from one of the Banker's Trust trust accounts into
which the proceeds of the Preference Unit sales had been deposited

to the account on which the redemption checks for the 16 3/45o
debentures had been drawn. A similar procedure was followed with
respect to the 13 1/25o debentures on May 21, 1987.
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On the day that the planned redemption of the 13 1/2%
debentures was announced, plaintiff, a holder of 16 3/4 % debentures
but not 13 1/2% debentures, filed this suit, purportedly on behalf
of holders of both series of debentures.
II.
The central inquiry on this motion, as I view the matter, is
whether, in redeeming the debentures in question, VNGC breached
its express undertaking not to do so with borrowed funds bearing
an interest rate lower than the coupon rate of the debentures.2 That

undertaking was contained in Section 4.02 of the indenture governing the 16 3/4% debentures (and in a parallel section of the
indenture governing the 13 1/2% notes). Section 4.02 permits
redemptions subject to restriction. It proves in full as follows:
The New Debentures may be redeemed prior to maturity,
in the manner provided in Article Five, as a whole at any
time or in part from time to time, at the option of the
Company at the General Redemption Prices set forth in
the form of New Debenture hereinbefore established, together, in each case, with accrued interest to the date fixed
for redemption provided, however, that no New Debenture
may be redeemed at the option of the Company prior to
August 15, 1989, as a part of a refunding or anticipated

refunding operation, by the application, directly or indirectly, of moneys borrowed which shall have an interest
cost to the Company, calculated in accordance with accepted financial practice, of less than 16.7501% per annum.
Plaintiff asserts that since the reorganization raised some $550
million of debt at a lower interest rate than that borne by either
series of debentures, and since money is fungible, the funds from
the reorganization used to redeem the debentures must be deemed
legally to have come, at least "indirectly," from the debt financing.

2. Plaintiffs' breach of fiduciary duty claim does not warrant extended
discussion in light of the Delaware law governing that claim. For the moment at
least, it is established in this jurisdiction (the question is now before our Supreme
Court) that neither an issuing corporation nor its directors owe the distinctive
duties of a fiduciary to holders of the corporation debt instruments. This question
was dilated upon recently in Simons v. Cogan, Del. Oh., A.2d (December 2, 1987)
and need not be treated further now. The somewhat different question of a breach
of an implied covenant of good faith (see Katz v. Oak Industries, Inc., Del. Ch.,
508 A.2d at 873 (1986)), is treated below at p. 21.
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In so contending, I do not understand plaintiff to suggest that in
fact the "paper trail" of funds' movement and segregation disclosed
by the Benninger Affidavit and set forth above is not technically
correct. 3 As indicated above, plaintiff has not put in a Rule 56(i)
affidavit. But I do understand plaintiff to contend that such segregation of funds in the circumstances of an integrated single transaction such as here occurred is or ought to be legally irrelevant.
Putting aside complexities that might be claimed to arise from
the fact that many new entities are involved in the restructuring,
the issuer's essential response to this claim on its merits is that it
must be conceded that it had the right under the indentures to
redeem the debentures at any time with equity capital and that is
what it did. It asserts that some $200 million of new capital was
raised through the issuance of the partnership's Preference Units;
that that capital did not constitute borrowing but was equity; and
that it was those funds that were used to fund the redemption as
the Benninger Affidavit and its documentary attachments establish
for present purposes.
Plaintiff replies that this argument is grounded on clever manipulation, on "juggling" and should not be accepted. Money, we
are reminded, is fungible. It can have no real world significance
that the $200 million proceeds from the Preference Units were kept
in one account and the $543 million proceeds of borrowing kept
in another. The reorganization represented a single, integrated
transaction. The sale of Preference Units would not have occurred
had the lower rate debt not been arranged. (Indeed the issuance
of those Units was conditioned upon the sale of the First Mortgage
Notes). Thus, it is contended that the $175 million utilized to
redeem the debentures should be viewed as "part of a refunding
...operation, by the application.. . indirectly of monies borrowed
which [has] an interest cost .

.

. [that is less than the coupon rate

of the redeemed bonds]." Indenture, § 4.02.
III.
Two courts have addressed issues of contract construction closely
similar to the issue here presented. See Franklin Life Insurance Company

3. If I am incorrect in this, I will delay entering an order on this motion
for 90 days, during which time plaintiff may pursue discovery on the matters
reflected in the Benninger Affidavit of November 23, 1987. If a genuine dispute

of fact is thus uncovered, the court will then be required to assess its materiality
and to revisit the subject of the issuer's entitlement to judgment in its favor now.
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v. Commonwealth Edison Company, 451 F. Supp. 602 (S.D. Ill. 1978),
aff'd per curiam, 598 F.2d 1109 (7th Cir. 1979), cert. denied, 444
U.S. 900 (1979) and Morgan Stanley & Co. v. Archer Daniels Midland
Co., 570 F. Supp. 1529 (S.D.N.Y. 1983). Both cases dealt with
redemptions of debentures which were governed by restrictions
against "refunding" through the use of, or in anticipation of, lower
cost debt. In both cases, claims were made by bondholders that a
redemption arguably made with new equity was an indirect application of borrowed funds, since in both cases the issuer had lower
cost debt in place and anticipated further borrowing at a market
rate below the coupon rate of the redeemed bonds.
Our Supreme Court in Mann v. Oppenheimer & Co., Del. Supr.,
517 A.2d 1056 (1986) succinctly summarized at pp. 1062-63 the

holdings of those cases as follows:
In Franklin Life, the restriction was that certain 9.44%
preferred shares issued by Commonwealth Edison could
not be redeemed "through refunding, directly or indirectly, by or in anticipation of" debt carrying an interest
cost, or equity bearing a dividend cost, below 9.44%.
Franklin Life, 451 F. Supp. at 605, 613. Commonwealth
Edison redeemed the shares with money acquired from an
issue of common stock. Although the company was also
then borrowing funds at less than 9.44%, the redemption
was upheld: "[T]he clause forbidding redemption through
refunding by or in anticipation of debt, requires an examination of only the source of the funds actually used to achieve
the redemption." 451 F. Supp. at 614 (emphasis added).
In Morgan Stanley, ADM Midland Company (ADM)
issued certain 16% debentures in May, 1981. The indenture provided that the bonds were not redeemable before
a certain date "pursuant to such option from the proceeds,
or in anticipation, of the issuance of any indebtedness ...
[if] the interest cost or interest factor applicable thereto

. . . shall be less than 16.08% per annum." Morgan Stanley,
570 F. Supp. at 1531. Subsequent to the issuance of the
securities, ADM twice borrowed funds at less than 16.08 %.
During that time, the company also raised money with
two common stock offerings. ADM then announced on

June 1, 1983, that it would redeem the debentures with
the proceeds from the two stock offerings.
Morgan Stanley, which held a large block of deben-
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tures, filed an action claiming that the redemption was
barred by the indenture agreement, and that the use of
stock proceeds was a mere "juggling of funds" to avoid
the limitation. Adopting the "source" test of Franklin Life,
the court upheld the redemption. The court also quoted
The American Bar Foundation's Commentaries on Model
Debenture Indenture Provisions (The Commentaries):
[I]nstead of an absolute restriction [on redemption],
the parties may agree that the borrower may not
redeem with funds borrowed at an interest rate lower
than the interest rate in the debentures. Such an
arrangement recognizes that funds for the redemption may
become availablefrom [sources] other than borrowing, but
correspondingly recognizes that the debenture holder
is entitled to be protected for a while against redemption if interest rates fall and the borrower can
borrow funds at a lower rate to pay off the debentures.
Morgan Stanley, 570 F. Supp. at 1535 (citing American Bar
Foundation, Commentaries on Model Debenture Indenture Provisions at 477. (1971)).
The court concluded: "We read this comment as pointing
to the source of funds as the dispositive factor in determining
the availability of redemption to the issuer . . ." Morgan

Stanley, 570 F. Supp. at 1535. The court also held that
debt holders would not be left unprotected by the "source"
rule: "An issuer contemplating redemption would still be
required to fund such redemption from a source other than
lower-cost borrowing, such as reserves, the sale of assets,
or the proceeds of a common stock issue." Id. at 1536.
(emphasis in original).
[4] Thus, the courts that have had occasion to address questions
similar to the one now faced have held that a limited anti-redemption
provision of the kind here involved does not restrict an issuer's
power to redeem bonds, otherwise redeemable, through the application of funds raised by the issuance of equity. It has been said
that it is the source of the funds employed for the redemption that
should be dispositive. Our Supreme Court, while not required to
address the specific point, has indicated approval of this approach.
See Mann v. Oppenheimer & Co., supra, at 1063. ("Oppenheimer also
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had the option of becoming a public company, issuing equity securities and using the proceeds . . . to redeem . . .")
[5] Two factors, however, may distinguish this case from Franklin Life or Morgan Stanley. Here, the new debt was (1) raised contemporaneously with the new equity and (2) as part of a single
integrated transaction. Assuming that Valero was careful (as the
Benninger Affidavit establishes in the circumstances that it was) to
keep the equity funds segregated and to apply only those funds to
the redemption, should these two factors lead to a different result
here? As to the mere fact of timing, I can apprehend no principle
that would require or justify a distinction, for these purposes,
between borrowings made by an issuer on the basis of time alone.
If the borrowings are "part of a refunding or anticipated refunding"
of the notes whose redemption is restricted, it is proscribed no
matter when it occurs in relation to other financial transactions. If
it is not part of such a refunding, it is not proscribed, even if
concurrent with other financial transactions that include permitted
redemption.
Thus, the more important point of possible distinction between
this case and the cases applying the "source" rule is the fact that
here the new borrowing and the new equity infusion were aspects
of an integrated single transaction. Without the borrowing, there
would have been no new equity from which to redeem the debentures. Does that fact render the redemption "part of a refunding
. . . by the application . . . indirectly of [borrowed] moneys" even
where care is taken, as here, to apply only equity funds to the
redemption and to apply borrowed funds only to the repayment of
bank debt whose "refunding" is not restricted?
[6] A careful parsing of the contract words used (see Section
4.02) does not lead to certainty in this instance. A more reliable
guide may thus, in this instance, be found in asking what is the
purpose of a provision such as Section 4.02. Provisions such as
4.02 implicitly, but certainly, recognize the right of an issuer to
redeem debt with funds raised by new equity (or the sale of assets
or retained earnings). It is the application of borrowed funds,
directly or indirectly, for the purpose of effecting a redemption that
is prohibited. Here, of course, it is clear that there was no direct
application of borrowed funds to effect the redemption; borrowed
funds were directly applied to eliminate or reduce bank debt that
bore no restriction on the source of repayment. Was there an indirect
application of borrowed funds to bond redemption as that term is
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used in Section 4.02? The inclusion of the term "indirectly" in
Section 4.02 must be taken as an attempt to proscribe some forms
of transactions which, when viewed formally, would not be otherwise
proscribed by the provision. For example, Section 4.02 would not
be offended by a redemption funded by the proceeds of an asset
sale. But that provision would, I would think, by reason of the
"indirectly" term, be violated by the effectuation of a plan to
borrow low-cost funds for the acquisition of an asset intended to
be sold for purposes of generating funds for use in a redemption.
This would qualify as an indirect application of borrowed funds
because after the full transaction were completed, all that would
remain is new (cheaper) debt in place of the redeemed bonds. No
independent economic function would have been intended or have
occurred. Similarly, suppose an issuer incorporated a subsidiary
corporation and transferred sufficient assets to it to permit it to
borrow money; and suppose that that subsidiary then did borrow
low-cost funds and transferred them to its parent either pursuant
to a high-interest note or as a capital contribution; and suppose,
of course, that the issuer then used those nominally high-interest
funds to redeem debentures to which a provision such as 4.02
pertained. Can there be any doubt that such a course would constitute the indirect application of low-cost borrowed funds in violation of a 4.02-type restriction? The reason that that appears so
clearly to be the case is, again, that when the transaction has been
completed, all that has occurred, from a realistic point of view, is
the substitution of new (cheaper) debt for the higher interest debentures. The borrowing has no economic purpose or reality other
than that substitution.
While it is impossible to generalize perfectly concerning all of
the situations in which the "indirectly" language of Section 4.02
might find application, it does appear that the inclusion of that
phrase is intended to reach situations in which the underlying
economic reality of the completed transaction is the functional
equivalent of a direct loan for purposes of effectuating a redemption
and nothing more.
[7] But the redemption of the debentures in this case does not
fall within any such understanding of the reach of the term "indirectly" in Section 4.02. Here, looking through the formal qualities
of the reorganization, it is seen that Valero engaged in a complex
reorganization that included the raising of substantial new equity
which was more than sufficient to redeem the debentures. Those

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

funds were not borrowed; they constituted equity.4 That aspect of
the reorganization transaction did not represent simply an indirect
means to employ borrowed funds for the purpose of the redemption.
The issuer implicitly reserved the right to redeem the debt with
equity. The underwriter who negotiated the provisions on behalf
of the buyers of the debentures did not seek to restrict that right,
as could, of course, have been done. I cannot conclude that the
limited protection against redemption that was negotiated should
be construed to implicitly restrict the issuer's reserve power to
redeem the debentures from the proceeds of an equity offering
simply because that equity offering is contingent upon the completion of an integrated restructuring which includes a contemporaneous infusion of substantial new, lower-cost debt as well. Stating
this conclusion in terms of Section 4.02, I conclude that the new
borrowing was not "part of a refunding . . ." of the debt protected
by Section 4.02. I thus conclude that the redemption of plaintiffs
debentures in the circumstances as they appear in the uncontested
Benninger Affidavit do not constitute a violation of Section 4.02
of the relevant indenture.
IV.
[8] Plaintiff also complains that the redemption violated an
implied covenant of good faith and fair dealing recognized by New
York and Delaware law. Gardner & Florence Call Cowles Found. v.
Empire, Inc., 589 F. Supp. 669 (S.D.N.Y. 1984); Van Gemert v.
Boeing Co., 520 F.2d 1373 (2d Cir.), cert. denied, 423 U.S, 947
(1975), appeal after remand, 553 F.2d 812, 815 (1977); Katz v. Oak
Industries, Del. Ch., 508 A.2d 873 (1986). Where, however, a
specific, negotiated provision directly treats the subject of the alleged
wrong and has been found to have not been violated, it is quite
unlikely that a court will find by implication a contractual obligation

4. The Preference Units clearly qualify as equity rather than debt. While
there may be no single litmus paper test for that conclusion, these interests bear
all of the most notable characteristics of equity. They have no maturity date,
Until dissolution of the Limited Partnership, payments with respect to the Units
are tied to some form of earnings- "Distributable Cash Flow." (See Partnership
Agreement, Section 5.1). The Unit holders possess certain voting rights at all
times (i.e., not only when a payment due has not been made)-for example, the
right to vote for the dissolution of the Management Partnership Agreement.
(Partnership Agreement, Section 7.6). Non-partner creditors have priority in
repayment over Preference Units. (Partnership Agreement, Section 15.3(a)).
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of a different kind that has been breached. See Gardner, 589 F.
Supp. at 673. As the Fifth Circuit Court of Appeals noted in a
case in which, applying New York law as we must here, it denied
the violation of an implied covenant of good faith in a bond indenture:
We note first that this implied covenant of good faith
and fair dealing cannot give the holders of Debentures
any rights inconsistent with those explicitly set out in the
Indenture. "[W]here the instrument contains an express
covenant in regard to any subject, no covenants are to be
implied with respect to the same subject . . . ." Burr v.
Stenton, 43 N.Y. 462, 464 (1871). "It is ... well established
in New York that, where the expressed intention of contracting parties is clear, a contrary intent will not be created
by implication." Newman v. Pike, 591 F.2d 191, 194 (2d
Cir. 1979) (citing and applying New York law). The covenant is breached only when one party to a contract seeks
to prevent its performance by, or to withhold its benefits
from, the other. Collard v. Incorporated Village of Flower Hill,
75 A.D.2d 631, 632, 427 N.Y.S.2d 301, 302 (2d Dep't
1980). The mere exercise of one's contractual rights, without more, cannot constitute such a breach. See Mutual Life
Insurance Co. v. Tailored Woman, Inc., 309 N.Y. 248, 254,
128 N.E.2d 401, 403 (1955).
Broad v. Rockwell International Corporation, 642 F.2d 929, 957 (5th
Cir. 1981). It is all the more unlikely that a court will find the
breach of an implied covenant when the express language it has
found not to have been breached contains a term such as "indirectly." Once a court has construed such a clause and determined
that the acts complained of do not "indirectly" constitute the
proscribed act, there would seem to be scant ground upon which
to rest an argument of bad faith. Surely, schemes to do indirectly
that which the parties proscribed by agreement might wen violated
an implied covenant of good faith. For example, the two examples
described above would likely be found to violate such an implied
duty even if there were no "indirectly" language in the restriction.
(For one view of an appropriate legal test for determining this, see
Katz v. Oak Industries, 508 A.2d at 880). But in this instance,
determination of the legal question raised by the allegation of breach
of the express contractual provision precludes any possible recovery
on a theory of implied covenant.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

V.

[9] Concluding that plaintiff has no cause of action against the
issuer of its redeemed bonds arising from their redemption, it is
not necessary to address in detail the validity of asserted claims
against other defendants-all of whom are alleged to be secondarily
liable on theories of aiding in, inducing or conspiring in the alleged
breach. However, I note in passing that each indenture contains
a standard provision restricting liability arising from the debentures
to the issuer and expressly negating any liability "upon any obligation, covenant or agreement of this Indenture, or of any Debenture, or for any claim based thereon" on the part of the

"incorporators, stockholders, officers or directors, as such, of the
Company, or of any successor corporation" of the issuer. See Indenture, Section 16.0 1.5 When the action is for breach of contract
and not for fraud in the inducement of the investment, provisions
of this kind are effective to limit any liability that may be found
to the issuer. See, e.g., Continental Illinois National Bank and Trust
Company v. Hunt InternationalResources Corp., C.A. No. 7888, Jacobs,
V.C. (February 27, 1987). Accordingly, even had I determined
that facts material to the issuer's theory of nonliability on this

5. Section 16.01 provides in full as follows:
No recourse under or upon any obligation, covenant or agreement of
this Indenture, or of any Debenture, or for any claim based thereon or
otherwise in respect thereof, shall be had against any incorporator,
stockholder, officer or director, as such, past, present or future, of the
Company or of any successor corporation, either directly or through the
Company, whether by virtue of any constitution, statute or rule of law,
or by the enforcement of any assessment or penalty or otherwise, it being
expressly understood that this Indenture and the obligations issued hereunder are solely corporate obligations, and that no such personal liability
whatever shall attach to, or is or shall be incurred by, the incorporators,
stockholders, officers or directors, as such, of the Company, or of any
successor corporation, or any of them, because of the creation of the
indebtedness hereby authorized, or under or by reason of the obligations,
covenants or agreements contained in this Indenture or in any of the
Debentures or implied therefrom; and that any and all such personal
liability, either at common law or in equity or by constitution or statute,
of, and any and all such rights and claims against, every such incorporator, stockholder, officer or director, as such, because of the creation
of the indebtedness hereby authorized, or under or by reason of the
obligations, covenants or agreements contained in this Indenture or in
any of the Debentures or implied therefrom, are hereby expressly waived
and released as a condition of, and as a consideration for, the execution
of this Indenture and the issue of such Debentures.
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motion remained in dispute or that that theory was invalid, I would
still grant the motion of the defendants who are officers, directors,
stockholders or successors to the issuer based upon the conclusive
legal effect of Section 16.01.6
A form of order may be submitted after consultation among
the parties.

STEINER v. SITHE-ENERGIES, L.P.
No. 9511
Court of Chancery of the State of Delaware, New Castle
April 18, 1988
Parties sought the court's approval of the settlement of a consolidated class action. This action was brought by two objectors,
putative class members, who argued that the settlement was overbroad because it had the effect of also settling a similar action
pending in California, and that the certification of the class action
pursuant to Chancery Rule 23(b)(1) unjustly deprived them of the
ability to opt-out of the class.
The court of chancery, per Vice-Chancellor Hartnett, held that
where the same factual predicate provides the basis for two separate
actions, the settlement of the first claim precludes claims arising
out of the second. The court further held that class actions without
a provision for members of the class to opt-out are certifiable where
the complaints primarily sought injunctive or other equitable relief.
In applying this standard, the court found both arguments by
objectors to lack merit, and approved the settlement denying objectors the opportunity to opt-out of the class.

6. The Limited Partnerships do not fall easily within this language and

as to them, for the time being, I will rest my decision upon the lack of primary
liability alone. Thus, dismissal as to them, if it is to occur, must await final
determination of the issuer's liability. See note 3, supra.

