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the settlement is fair and reasonable and must be approved and
that the Proposed Order Approving the Settlement, with certain
stylistic changes, should be entered. Rome v. Archer, Del. Supr., 197
A.2d 49 (1964).
Needless to say, this Court cannot pass on the resjudicata effect
of the Order Approving the Settlement on litigation in other forums.

TATE & LYLE PLC v. STALEY CONTINENTAL, INC.
No. 9813
Court of Chancery of the State of Delaware, New Castle
May 9, 1988
Plaintiffs commenced a cash tender offer for all shares of the
defendant corporation's stock. To facilitate this, plaintiffs sought
to enjoin the defendants' use of three different types of anti-takeover
defenses. The defenses employed were the creation of a trust which
would fund several employee compensation plans in the event of
either a hostile acquisition of more than 20% of the defendant
corporation's stock, the election of 20% or more of the defendant
corporation's board of directors without the board's recommendation, or stockholder approval of a liquidation plan. The defenses
also included the implementation of a stockholders' rights or poison
pill plan and a requirement in the defendant corporation's certificate
of incorporation of 80% stockholder approval of a hostile acquisition.
The court of chancery, per Vice-Chancellor Hartnett, held that
the funding of the trust should be preliminarily enjoined because
it appeared reasonably probable that this was improperly created
under Delaware law. The vice-chancellor also found that irreparable
harm would occur if the funding of the trust was not enjoined
because, once funded, the trust might be immune from judicial
scrutiny. The court found that both of the other defensive measures
taken by the defendant corporation should not be enjoined because,
under Delaware law, the defense appeared reasonably probable to
be valid.
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1. Injunction 0

CASES

134, 136, 136(3)

To obtain a preliminary injunction the plaintiff must demonstrate a reasonable probability of success on the merits and that
irreparable harm will occur absent the injunction. Additionally, the
plaintiff must show that the harm it would suffer absent an injunction would outweigh the harm to the defendant if relief is
granted.
2.

Injunction C

135

An application for a preliminary injunction is addressed to the
sound discretion of the court to be guided according to the circumstances of the particular case.
3.

Injunction C

135, 136(3), 151

Substantial and positive injury must always be made to appear
to the satisfaction of a court of equity before it will grant an
injunction.
4.

Injunction

--

135

An injunction, being the strong arm of equity, should never
be granted except in a clear case of irreparable injury, and with
full conviction on the part of the court of its urgent necessity.
5.

Injunction c=

135, 153, 154

A decision to grant or deny a preliminary injunction involves
a delicate balancing of all of the equities between the parties.
6.

Injunction 0=

135, 139, 145, 151, 153, 154

A preliminary injunction is often heard on an expedited record
and the court is given considerable discretion to decide the matter
in a very short time. The court must balance the equities of the
respective parties.
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310(1)

The business judgment rule under Delaware law governs the
anti-takeover measures and all other business decisions of a corporation's directors.
8.

Corporations 0

310(1), 310(2)

For a board of directors to be afforded the protection of the
business judgment rule as to actions taken in apprehension of a
challenged takeover, the directors must show that: (1) they had
reasonable grounds to believe that a danger to corporate policy
existed, which can be satisfied by a showing of good faith and
reasonable investigation; and (2) the defensive measure adopted is
reasonable in relation to the threat posed.
9.

Corporations 0=

310(1), 316(1)

When directors act in their own self-interest, the board of
directors must show the entire fairness of the transaction. This is
a more strict standard for determining the propriety of the directors'
actions than the business judgment rule.
10.

Corporations 0

308(5), 310(1)

A board of directors' decision that benefits the board members
may be protected by the business judgment rule if a majority of
disinterested directors or an independent committee approves the
transaction. DEL. CODE ANN. tit. 8, § 141 (1983).
11.

Corporations C=,

310(1), 310(2)

A decision that was proposed by non-management directors
that specifically benefits non-management directors upon a change
of control is reasonably likely not to be protected by the business
judgment rule. This is because the decision will immediately, upon
a change of control, benefit the same directors who proposed its
adoption.
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Corporations C

310(l), 310(2)

Directors have no right to expect to continue to be paid after
expiration of the term of office for which they are elected by the
stockholders.
13.

Corporations C

310(1), 310(2)

Compensation decisions are generally the sole prerogative of
the corporate directors. Even if a compensation decision directly
benefits directors, if the decision is approved by a committee of
disinterested directors, it is afforded the protection of the business
judgment rule.
14.

Corporations C
Injunction 0

310(1)
136(3)

A trust that is created to fund both a program that the court
has found to be reasonably probable to be protected by the business
judgment rule and a program that the court has found to be not
reasonably probable to be protected by the business judgment rule
cannot itself be protected by the business judgment rule because
the court loses the ability to examine the individual programs once
the trust is funded.
15.

Corporations C=
Injunction 0

320(4), 320(8)
142

Plaintiffs who bring a claim as potential acquirors in an effort
to assist their tender offer have standing to challenge compensation
payments.
16.

Injunction C

136(3)

For a preliminary injunction, the showing of irreparable harm
requires more than the mere threat or possibility of injury. The
mere threat of uncertain damage or an insufficient remedy will not
suffice to show irreparable harm.
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510
136(3), 153

Irreparable harm can occur when plans will fully vest which
will fund a trust that seems likely to have been invalidly adopted.
This is especially true when once the trust has been fully funded,
it will likely be impossible for any court to set it aside.
18.

Corporations 0

158, 310(1), 310(2)

The adoption of a rights plan prior to any specific takeover
threat can be a balanced response to the climate of a coercive twotier offer.
19.

Corporations

-

158, 310(1), 310(2)

A valid purpose for a stockholders' rights plan (poison pill) is
to promote an auction of the corporation.
20.

Corporations 0-

158, 310(1), 310(2)

When the market price is greater than the tender price, a
stockholders' rights plan is useful in allowing a board of directors
to seek a more realistic offer. To do otherwise could conceivably
subject a board of directors to actions predicated upon the failure
to earnestly seek the highest bidder.
21.

Injunction c=

137(1)

A preliminary injunction will not be granted if the relief it
requests will not prevent the harm of which it complains.
A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire, and Robert J. Valihura, Jr., Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware; and Shearman & Sterling,
New York, New York, of counsel, for plaintiffs.
Rodman Ward, Jr., Esquire, Thomas J. Allingham, II, Esquire,
Paul L. Regan, Esquire, Keith R. Sattesahn, Esquire, John G.
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Day, Esquire, and Andre G. Bouchard, Esquire, of Skadden, Arps,
Slate, Meagher & Flom, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

Plaintiffs seek a preliminary injunction enjoining the use by
defendants of certain anti-takeover defenses. On April 8, 1988,
plaintiffs commenced a cash tender offer for all the shares of defendant Staley Continental, Inc. ("Staley"). The tender offer materials state that the tender offer is conditioned upon this Court
enjoining: (1) the operation of a trust created by Staley which would
fund several employee compensation plans enacted over the last
three years; (2) the implementation of a stockholder rights plan
(poison pill), as amended; and (3) the effect of 7(a) of Staley's
Certificate of Incorporation, which requires a super majority (80%)
stockholder approval of a hostile acquisition. The plaintiffs argue
that these devices, when viewed in toto, constitute an unreasonable
plethora of defensive weapons enacted without sufficient investigation by the directors and that they are designed solely to entrench
directors and management of the corporation.
I find the plaintiffs have borne their burden of showing that
the funding of the Trust must be preliminarily enjoined to prevent
its vesting, because it appears reasonably probable that the trust
was improperly created. I also find that it is reasonably probable
that irreparable harm will occur if the funding of the Trust is not
preliminarily enjoined because once funded the Trust may be immune from further judicial scrutiny.
Plaintiffs, however, have not borne their heavy burden of
showing the reasonable probability that the other anti-takeover
defenses are illegal. The stockholder approved provision in the
Certificate of Incorporation that requires a super majority vote for
the approval of a merger and the Amended Stockholder Rights
Plan (poison pill) appear reasonably probable, at this stage of the
proceedings, to be valid under Delaware law as announced in Unocal
Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985), and
Moran v. Household International, Inc., Del. Supr., 500 A.2d 1346
(1985).
I

From the materials submitted, it appears that this controversy
had its antecedents in 1984 when A. E. Staley Manufacturing
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Company ("Manufacturing") acquired CFS Continental ("CFS").
In February 1985, Manufacturing and CFS were reorganized and
defendant Staley was created as a holding company for them. By
late 1987, as the result of further reorganizations, Manufacturing
and CFS became divisions of Staley.
From Staley's beginnings in 1985, its management faced the
problem of integrating the separate compensation arrangements of
CFS and Manufacturing into one manageable plan. To further this
goal, the Staley Board of Directors ("Board") appointed a compensation committee ("Committee") of outside directors to investigate and propose integrated compensation arrangements for
approval by the full Board. Over the course of the next two years,
the Committee proposed, and the Board adopted, several compensation packages-many of which will be addressed seriatim. In 1987
the Committee culminated their efforts by creating a Funding Trust
to fund the compensation packages in the event of a change in
control of Staley.
The Funding Trust provided for an irrevocable commitment
on behalf of Staley or its acquiror to provide funds for the existing
compensation packages. The funding of the Funding Trust must
occur within ten days of a change of control of Staley. A change
of control is defined as: (1) the hostile acquisition of more than
20% of Staley's stock; (2) the election of 20% or more of the
members of Staley's Board without Board recommendation; or (3)
stockholder approval of a plan of liquidation. In order to provide
for the financing of the Funding Trust, Staley maintains a $60
million letter of credit. This letter of credit is estimated to cost
Staley $600,000 per year. The estimated $60 million to fund the
Funding Trust was based on the sum of Staley's estimates of the
costs for each of its compensation packages. Staley now, however,
estimates that the cost of funding the Funding Trust would be
approximately $65 million. Plaintiffs, to the contrary, argue that
the costs of funding the Funding Trust will be at least $78 million.
Moneys which are not ultimately expended from the Funding Trust
to pay the compensation arrangements will revert to Staley within
approximately 5 1/2 years, the time by which all benefits payable
under the Funding Trust must have been paid.
On April 6, 1987, the Compensation Committee of Staley first
considered a proposal for a Funding Trust. After discussion, the
Committee decided to seek advice from outside sources, including
the Staley Human Resources Department. At a Board meeting
immediately following the Committee meeting, the Board considered
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the Funding Trust and requested more information. At their June
9, 1987 meeting, the Committee discussed the operation of the
Funding Trust. While some members of the Board may not have
been aware of its total cost, it appears that the Committee was
aware of the estimated $60 million cost. At the Board meeting
which followed, the Committee reviewed with the directors the
merits of the Funding Trust. The minutes of both the Board and
Committee meetings contain no indicia of any entrenchment motive.
On November 6, 1987, following Board approval, the Funding
Trust was created.
The Funding Trust is designed to provide capital security for
the compensation packages. The most expensive of the compensation
packages, costing at least $20.3 million, are several management
retention agreements ("golden parachutes"). The golden parachutes, approved on April 8, 1986, obligate Staley to make lump
sum payments to 47 executives (17 with Staley, 17 with its CFS
division, and 13 with its Manufacturing division) in the amount
of: (1) three times the highest base salary paid during the previous
five-year period, plus: (2) three times the highest bonus earned in
the last five-year period, plus: (3) accrued vacation pay and three
years' coverage by Staley insurance and health benefit plans. The
golden parachutes are activated by a so-called "double trigger";
first, a change in control of Staley (defined as the hostile acquisition
of 20% or more of Staley's common stock or 20% or more membership on Staley's Board), and; second, the termination of the
employee, even at his own discretion, within three years after the
change in control.
Staley also adopted a policy of entering into employment agreements for many of its employees lasting, in most cases, for three
years. Staley also adopted a Severance Pay Plan Agreement for
several of its middle managers ("Tin Parachutes").
The tin parachutes, adopted on April 8, 1986, provide, that
upon an employee's termination, even for good cause, the employee
shall receive the greater of: (1) one month's pay for each year of
employment; or (2) one month's pay for each $10,000 of annual
pay. In total, the tin parachutes could cost Staley at least $3,490,000.
In an effort to assure the full benefits of the golden and tin
parachutes to its employees, Staley adopted a plan of excise tax
"gross-ups", which could cost Staley, at least, $13.8 million. These
gross-ups require Staley to compensate each beneficiary of a parachute for the 20% federal excise tax mandated by 26 U.S.C.
§§ 280G, 4999. In effect, the gross-ups insure that each beneficiary
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receives the full amount of the parachute without any offset due
to the excise tax.
Another of Staley's non-incentive compensation packages,
adopted in February 1985, is an Outside Directors Retirement Plan
that applies only to non-management directors. Upon retirement
or termination, an outside director is entitled to an annual retainer
of $22,000 multiplied by the number of years on the Board. Upon
a change of control of Staley, (defined as a tender offer for 10%
or more of Staley's stock or 20% control of the voting stock or
the nomination and election of hostile interests to 20% or more of
Board membership), the annual retirement retainer will immediately
and irrevocably vest, costing Staley at least $1.8 million.
Staley also maintains numerous long-run incentive compensation packages, all of which will immediately vest upon a change
in control of Staley. The most costly of these packages is the
Supplemental Executive Retirement Plan ("SERP"), adopted in
1986. SERP provides a pension benefit after ten years of service
at age 62 or a reduced benefit at age 55. If an employee eligible
for SERP benefits is terminated following a change in control of
Staley, the employee will be compensated for the loss of benefits
by being deemed to have reached the necessary retirement age and
then receiving a lump sum payment discounted to present value,
which may cost Staley at least $16.6 million.
Staley also has a Performance Excellence Plan ("PEP"), whereby
executives can receive a cash award if Staley reaches a specified
level of cash flow during a three-year period. Upon a change in
control, however, the maximum performance objective is automatically met, and lump sum payment is due, which may cost
Staley, at the minimum, $4.5 million.
Likewise, under a Management Bonus Plan, employees can
receive a cash bonus, determined as a percentage of base salary,

for achieving certain individual and company performance objectives. Upon a change in control, the objectives are assumed to be
met and a lump sum is paid, which may cost Staley at least $2
million.
Although the existence of this myriad of compensation arrangements might indicate that Staley is a successful enterprise,
plaintiffs claim otherwise. For example, while comparable companies
experienced a five-year market weighted stock appreciation of
111.8%, Staley's stock price appreciated only 34.1%. In addition,
while comparable companies increased their dividends 33.9% on a

1989]

UNREPORTED CASES

market-weighted basis during the last five-year period, Staley has
not raised its dividend during the five-year period.
Given its depressed stock value and the takeover climate of
the last three years, Staley management sought to further protect
themselves and their Company from takeover speculation. On April
8, 1986, the Staley Board adopted a Stockholder Rights Plan ("Rights
Plan" or "poison pill"). Pursuant to the Rights Plan, rights have
been distributed to Staley's shareholders which allow them to purchase $150 worth of Staley's shares upon a change in controldefined as any hostile acquisition of 40% of the Staley common
stock-for $75 per share. The rights, however, can be redeemed
by the Board at $.05 per share up to 15 days after a change in
control. The rights plan also included a "flip over" provision,
which becomes effective if, at a time when one person beneficially
owns 20% or more of Staley's stock and Staley is acquired in a
merger or 50% or more of Staley's assets are sold, each holder of
a right will be able to purchase two shares of the acquiror's stock
for the then present value of one share.
The directors approved the Rights Plan because of the stated
purpose of "protecting the shareholders against a variety of prevalent coercive takeover tactics" such as "two-tier offers", "bootstrap offers", and open market "street sweeps". The Rights Plan,
if in effect, would concededly significantly dilute any acquiror's
interest in Staley and thus discourage or prevent the possibility of
a hostile takeover attempt. For example, should the plaintiff gain
55% of the Staley stock at $32/share, the rights, when fully exercised, would reduce the plaintiffs' interest in Staley to 17.7%.
In late 1986 and early 1987, Staley's management became
concerned over a potential leveraged buy-out purportedly to be
financed by Drexel Burnham Lambert ("Drexel Burnham"). On
February 14, 1987, Staley filed suit against Drexel Burnham in a
United States District Court, alleging that Drexel Burnham engaged
in fraudulent and manipulative trading to create the impression of
a potential takeover of Staley.
To further discourage takeover speculation, Staley requested,
in February 1987, that plaintiff, Tate & Lyle, purchase five to ten
percent of Staley's shares and thereby act as a potential "white
knight" to ward off any takeover threats generated by Drexel
Burnham's alleged manipulations. This arrangement appeared to
assuage Staley's fears and, at one point, Staley considered placing
Tate & Lyle's Chairman on the Staley Board.
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By November 1987, however, Tate & Lyle began to show more
than a rescuing interest in Staley. On November 18, 1987, Tate
& Lyle filed an intention to purchase additional shares of Staley,
pursuant to the Federal Hart-Scott-Rodino Anti-Trust Improvement
Act of 1976 ("HDR filing").
In response to Tate & Lyle's HDR filing, Staley, apparently
not satisfied with its unusually strong anti-takeover devices, considered new amendments to its Compensation Plan and the Rights
Plan. On December 2, 1987, the Staley Board approved an amendment reducing the time for the vesting of incentive shares for
employees which had been granted pursuant to an Executive Stock
Appreciation Plan, a 1984 Long Term Incentive Plan and a 1985
Stock Option Plan. Under the amendment, when Staley stock reached
a specific price (since lowered) several employees would be granted
their incentive shares immediately.
Staley argues, in defense of this amendment, that its directors
enacted it in reaction to the October 19, 1987 decline in the stock
market prices-not Tate & Lyle's interest in Staley.
Next, the Staley Board held a telephonic meeting on December
14, 1987 to consider the adoption of a resolution reducing the
change in control trigger on the flip-in rights plan from 40% to
20%. During the 75 minute meeting, the Board discussed the
amendment and the effects of the reduced trigger with corporate
counsel and a financial advisor. Counsel reviewed materials previously distributed concerning the amendment and explained that
the 20% trigger is the same as the percentage set by many states
in their anti-takeover statutes. After an extended discussion, twelve
of the thirteen directors voted in favor of the proposed amendment,
resulting in Board adoption of the reduced trigger on the flip-in
rights plan.
On April 8, 1988, Tate & Lyle, through its subsidiary, RP
Acquisition Company, commenced a $32 per share cash tender offer
for a majority of Staley shares. On the day before the tender offer,
however, Staley stock sold at over $32 per share. Following the
tender offer, the price rose as high as $37.50 and on April 27,
1988, plaintiffs revised their tender offer to $35 per share, and
extended it until May 10, 1988.
Also on April 8, 1988, the plaintiffs filed this suit seeking to
preliminarily enjoin the operation of the Funding Trust, the stockholder rights plan and the supermajority vote provision and filed
four other suits in other courts. In statements both during depositions and to the financial press, the Chairman of Tate & Lyle
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expressed his view that this litigation would be an invitation to
more negotiation and would result in a settlement.
II
[1] "To obtain a preliminary injunction the plaintiff must
demonstrate a reasonable probability of success on the merits and
that irreparable harm will occur absent the injunction. Additionally,
the plaintiff must show that the harm it would suffer absent an
injunction outweighs the harm to the defendant if relief is granted.
Ivanhoe Partnersv. Newmont Mining Corp., Del. Supr., 535 A.2d 1334,
1341 (1987); Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del.
Supr., 506 A.2d 173, 179 (1986); Gimbel v. Signal Companies, Inc.,
Del. Ch., 316 A.2d 599, 602, aff'd., Del. Supr., 316 A.2d 619
(1974)." Allen v. Prime Computer, Inc., Del. Supr., .A.2d -, No.
26, 1988, Moore, J. (April 8, 1988), slip op. at 4.
[2-4] "An application for a preliminary injunction is addressed
to the sound discretion of the court, to be guided according to the
circumstances of the particular case . . . Substantial and positive

injury must always be made to appear to the satisfaction of a court
of equity before it will grant an injunction . . . An injunction,

being the 'strong arm of equity' should never be granted except
in a clear case of irreparable injury, and with full conviction on
the part of the court of its urgent necessity." Gimbel v. Signal
Companies, Inc., 316 A.2d at 602. See also Bayard v. Martin, Del.
Supr., 101 A.2d 329 (1953), cert. den., 347 U.S. 944, (1954);
Consolidated Fisheries Co. v. Consolidated Solubles Co., Del. Supr., 99
A.2d 253 (1953).
[5] A decision to grant or deny a preliminary injunction,
therefore, involves a delicate balancing of all the equities between
the parties. Eastern Shore Natural Gas Co. v. Stauffer Chemical Co.,
Del. Supr., 298 A.2d 322 (1972); Data Gen. Corp. v. Digital Computer
Controls, Inc., Del. Supr., 297 A.2d 437 (1972); Thomas C. Marshall,
Inc. v. Holiday Inn, Inc., Del. Ch., 174 A.2d 27 (1961); Hollingsworth
v. Szczesiak, Del. Ch., 84 A.2d 816 (1951).
[6] The decision to grant or deny a preliminary injunction
almost always arises (as here) on an expedited record which consists
primarily of affidavits supplemented by depositions.
The Court of Chancery has historically been vested with considerable discretion and, although some might desire a more definite
standard, no hard and fast rule is likely or desirable which will
apply to all factual circumstances. In considering an application
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for a preliminary injunction, a Court must examine an often voluminous record in a very short time, attempt to predict what the
true facts will be found to be if there is ever a trial and then
balance the equities and the conveniences of the respective parties.
Bayard v. Martin, supra. Cf. Note, Preliminary Injunctions in Delaware:
The Need for a Clearer Standard, 13 Del. J. Corp. L. 107 (1988).
From the facts and circumstances presently in the record, it
appears that this Court may be merely a pawn in a take-over battle
which is just emerging. Obviously it is unlikely that a stockholder
of Staley will tender shares for $35 per share when they can be
sold in the market for a greater sum. A serious tender offer,
therefore, has not yet even been made, thus raising serious concerns
as to whether this controversy is even ripe for consideration.
Staley asserts that its "arsenal of defenses" is being used merely
to enable it to have time to find a new "white knight" to top the
offers of plaintiff. As yet, no such other offeror has appeared. The
Court therefore approaches this controversy somewhat with the view
that it will likely all be in vain and that the ultimate resolution of
the difficult issues raised will be in the market place.
III
[7] Under Delaware law, anti-takeover measures, like all business decisions of the directors, are judged by the business judgment
rule. See Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984). Nevertheless, plaintiffs argue that the directors breached their fiduciary
duty to the stockholders of Staley by adopting the Funding Trust
and, in support of this argument, they rely upon Unocal Corp. v.
Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985).
[8] In Unocal, the Delaware Supreme Court articulated a twopart standard for determining when Board actions, taken in apprehension of a challenged takeover, will be afforded the protection
of the business judgment rule. Under this standard, in order to
have the benefit of the business judgment rule, the Staley directors
must show that: (1) they had reasonable grounds to believe that a
danger to corporate policy existed, which can be satisfied by a
showing of good faith and reasonable investigation; and (2) that
the defensive measure adopted is reasonable in relation to the threat
posed. Unocal, 493 A.2d at 955.
In the present case, the Board adopted the Funding Trust while
there was no then presently pending challenge to the corporate
management, although there was a reasonable perception that an
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environment existed which would likely result in a takeover threat

in the near future. The compensation plans funded by the Funding
Trust were also adopted before any immediate takeover threat.
[9] A stricter standard for determining the propriety of the
directors' actions applies when the directors act in their own selfinterest. In such a case a Board must show the entire fairness of
the transaction. Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701
(1983); AC Acquisitions Corp. v. Anderson, Clayton & Co., Del. Ch.,
519 A.2d 103, ill (1986).
[10] A board decision which benefits its members may, nevertheless, be protected by the business judgment rule if a majority
of disinterested directors or an independent committee approves the
transaction. 8 Del. C. § 141; Zapata Corp. v. Maldonado, Del. Supr.,
430 A.2d 779 (1981); Haber v. Bell, Del. Ch., 465 A.2d 353, 357
(1983); Puma v. Marriott, Del. Ch., 283 A.2d 693 (1971).
IV
In order to determine which standard of review applies to the
directors action in creating the Funding Trust, it is necessary to
examine each plan which will benefit from the Trust.
[11-12] The most troublesome plan is the Outside Directors
Retirement Plan. This plan specifically benefits non-management
directors upon a change of control and the non-management directors, who comprised the Compensation Committee, proposed
this plan to the full Board for approval. This indicates a reasonable
likelihood that the plan is not protected by the business judgment
rule as it will, upon a change in control, immediately benefit the
same directors who proposed its adoption. The use of the Funding
Trust to fund the largesse to the non-management directors also
on its face seems to serve no valid business purpose. Saxe v. Brady,
Del. Ch., 184 A.2d 602 (1962). Directors have no right to expect
to continue to be paid after the term of office for which they are
elected by the stockholders expires. The adoption of a Funding
Trust to protect such provisions seriously taints the entire propriety
of the Funding Trust.
[13] The compensation packages, consisting of the golden and
tin parachutes and the tax gross-ups, however, were each proposed
and unanimously approved by an outside directors Committee.
Compensation decisions are generally the sole prerogative of the
directors. Beard v. Elster, Del. Supr., 160 A.2d 731 (1960). Even
when a compensation decision directly benefits directors, if the
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decision is approved by a committee of disinterested directors, it
is afforded the protection of the business judgment rule. Puma v.
Marriott, supra.

The Compensation Committee, made up of all the outside
directors, unanimously approved the compensation plans. Although
the tax gross up provisions are particularly troublesome, as is the

totality of the parachute benefits, the defendants seem to have shown
that the plans were adopted in a good faith response to possible
future hostile tender offer advances and that the directors were not
misinformed or uninformed and were not grossly negligent in adopting the plan. Therefore, under the rule in Moran v. Household
Intertzational, Inc., Del. Supr., 500 A.2d 1346 (1985), the defendants
have shown the reasonable probability that the directors' action in
adopting the plans is immune from further judicial scrutiny pursuant
to the business judgment rule.

Likewise, the long-term incentive plans, which entirely benefit
Staley management, were unanimously approved by an outside
directors committee after reasonable inquiry before receiving full
Board approval. The Committee approved each of these plans for

the apparent proper purpose of integrating the disparate compensation plans of Manufacturing and CFS.
[14] The purpose of the Funding Trust, however, is to fund
compensation plans which benefit both the management and nonmanagement directors upon a change of control, thus placing all
the compensation plans beyond the ability of a court to examine
them. All the directors who approved the creation of the Trust had
a direct personal interest in one or another of the compensation
plans to be funded by the Funding Trust. The interests of the
Staley stockholders, (who include the plaintiffs), were not protected
by any independent committee or group of directors. The plaintiffs
therefore have shown a reasonable probability that the creation of
the Funding Trust was not protected by the business judgment rule
and the defendants have not shown the reasonable probability that

it is intrinsically fair.
V
[15] Staley has also argued that the plaintiffs, who bring this
action in an individual capacity, lack standing to challenge compensation payments because such a claim is a stockholder derivative
claim. Kramer v. Western Pacific Indus., Del. Ch., C.A. No. 8675,

Hartnett, V.C. (Sept. 11, 1987); Bershad v. Hartz, Del. Ch., C.A.
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No. 6960, Berger, V.C. (Jan. 29, 1987). Plaintiffs, however, brought
this claim as a potential acquiror in an effort to assist their tender
offer, thus giving them standing. MacAndrews & Forbes Holdings, Inc.
v. Revlon, Inc., Del. Ch., C.A. No. 8126, Walsh, J. (Oct. 9, 1985).
VI
[16] The showing of irreparable harm requires more than the
mere threat or possibility of injury. Cook v. Oberly, Del. Ch., 459
A.2d 535 (1983). Mere apprehension of uncertain damage or an
insufficient remedy will not suffice. Bayard v. Martin, supra.
[17] In support of their argument that irreparable harm will
occur if the funding of the Funding Trust is not preliminarily
enjoined, plaintiffs rely on the recent decision in Black & Decker
Corp. v. American Standard, Inc., C.A. Nos. 88-50, 88-104, slip op.
(D.Del. March 16, 1988), where the District Court found that once
funds were released through pension and severance plans, "any
attempt to calculate damages would post insurmountable problems",
id., slip op. at 38, and that the released funds would be virtually
irretrievable because they were no longer in control of the corporation. Id.
I find that the plaintiffs are likely to suffer irreparable injury
if there is an immediate funding of the Funding Trust. Pursuant
to the terms of the Funding Trust, upon a change in control of
Staley, in order to fund the Funding Trust, the Trustee will draw
immediately upon the existing Letters of Credit and Staley will
provide any other funds necessary within ten days of the change
in control. Moreover, pursuant to the terms of many of the plans,
including the golden parachutes and incentive plans, the beneficiaries will have the immediate contractual right to demand and
receive their compensation. Thus, the plans will apparently be fully
vested through the Funding Trust which seems likely to have been
invalidly adopted. Once the Funding Trust is fully funded, it will
likely be impossible for any court to set it aside.
The inability of setting aside the Funding Trust at a later date
distinguishes this case from situations presented in Ocilla Industries,
Inc. v. Katz, 677 F.Supp. 1291 (E.D.N.Y. 1987) and Brown v. Ferro,
763 F.Supp. 798 (6th Cir.), cert. den., 474 U.S. 947 (1985). In
Ocilla, the Court found that until a change of control, plaintiff had
no standing to challenge golden parachutes. Ocilla, 677 F.Supp. at
1300. In that case, however, the plaintiff apparently would still
have been able to challenge each payment from the corporation.
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Here, the funds will be immediately and irrevocably placed into a
Funding Trust. The Funding Trust, once funded, will simply become a dispersant of funds of which the beneficiaries are immediately
entitled. Similarly, in Brown, funds were placed into an escrow
account in the sole control of the corporation and the disposition
of the funds could be challenged if, later, a change in corporate
control occurred. Here, the funds will be immediately placed in
the control of a trustee who is contractually obligated to disperse
payments.
VII
Plaintiffs also seek to enjoin the operation df the Amended
Rights Plan or, alternatively, to compel Staley to redeem the rights
at $.05 per right.
Both of plaintiffs' requests are without merit under the Delaware Supreme Court's holding in Moran v. Household Int'l, 500
A.2d 1346 (1985).
[18] In Moran, the corporation adopted a flip-in flip-over rights
plan similar to Staley's plan as a defensive mechanism to ward off
possible future advances and not in reaction to one specific threat.
The Supreme Court held that the adoption of a rights plan prior
to any specific take-over threat was a balanced response to the
climate of coercive two-tier offers. Id. at 1356-57. In addition, the
Court found the Board did not act in a grossly negligent manner
as proscribed in Smith v. Van Gorkum, Del. Supr., 488 A.2d 858
(1985). Id. at 1356.
Plaintiffs, however, first argue that the Board adopted the
original rights plan in response to having been informed by several
investment and legal advisors of its necessity to deter, inter alia,
two-tier offers, bootstrap offers, and street sweeps. Plaintiffs then
assert that none of these risks are present from their tender offer
and that the rights plan therefore should be redeemed as inapplicable
to their tender offer.
[19] This Court has repeatedly recognized, however, that a
valid purpose for a stockholder rights plan (poison pill) is to promote
an auction of the corporation. See, e.g., Facet Enterprises, Inc. v.
Prospect Group, Inc., Del. Ch., C.A. No. 9746, Jacobs, V.C. (Apr.
11, 1988).
[20] Here, the Staley Board has refused both the $32 and $35
per share offers. Staley's stock has been consistently selling in the
open market at over $35 per share. The Board has expressed both
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in oral argument and to the financial press, their desire to search
and find a possible "white knight" or to seek leveraged buy-out
financing. At this point, while the market price is greater than the
tender price, the rights plan is obviously serving a useful purpose
in allowing the Board to seek a more realistic offer. To do otherwise
could conceivably subject the Board to actions predicated upon their
failure to earnestly seek the highest bidder. See, e.g., Revlon, Inc.
v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173
(1986). Thus, the plaintiffs have not shown a reasonable probability
that the Board's failure to redeem the poison pill is a breach of
any fiduciary duty.
The plaintiffs also assert that the December 1987 Amendment
to the Stockholder Rights Plan which reduced the flip-in trigger
from 40% to 20%, was an unreasonable response to the plaintiffs
takeover threat and should be enjoined.
[21] The plaintiffs' tender offer, however, regardless of the
trigger percentage, is conditioned on a majority of Staley's stockholders tendering their shares. The plaintiffs therefore cannot be
harmed by the reduced trigger as their offer, regardless of the
trigger, must gather over 50% of the shares to be effective. Because
the plaintiffs, if successful, notwithstanding the poison pill provision,
will have their interest in Staley diluted regardless of the trigger
percentage, "the injunctive relief [Tate & Lyle] requests would not
prevent the harm of which it complains." Henley Group, Inc. v. Santa
Fe Southern Pacific Corp., Del. Ch., C.A. No. 9569, Jacobs, V.C.
(March 11, 1988) slip op. at 31.
Plaintiffs' argument in support of enjoining the rights plan,
therefore, does not show either a reasonable likelihood of success
or the existence of any irreparable harm.
VIII
Plaintiffs also assert that § 7(a) of Staley's Certificate of Incorporation, which requires a super majority vote by the stockholders for the approval of a merger, is part of an overall
entrenchment scheme and should be enjoined. Plaintiffs, presumably
recognizing the fallacy of this argument, abandoned it at oral
argument. This is understandable because plaintiffs have not even
proposed a merger. The record also shows there was stockholder
approval of the super majority provision which is statutorily authorized by 8 Del. C. § 102(b)(4). Plaintiffs' claim, therefore, lacks
merit.
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Plaintiffs lastly assert that various proposals and plans adopted
by the directors were adopted without due deliberation or the
directors being fully informed. Smith v. Van Gorkum, Del. Supr.,
488 A.2d 858 (1985). The plaintiffs however have failed to show
the reasonable probability that this is so.
X
In summary, the plaintiffs have shown a reasonable probability
that the Funding Trust, as presently enacted, is invalid and that
they will suffer irreparable harm if the Funding Trust becomes
immediately funded upon any change in control of Staley. The
Rights Plan and super majority vote provisions in the Certificate
of Incorporation, however, appear, at this stage, to be valid. Thus,
a limited injunction preliminarily enjoining the funding of the
Funding Trust will be granted upon plaintiffs posting bond in the
sum of $65 million. All other relief must be denied.
IT IS SO ORDERED.

TORONTO-DOMINION BANK v. OSCEOLA SHOE CO.
No. 9453
Court of Chancery of the State of Delaware, New Castle

June 14, 1988
Plaintiff brought an action to compel defendant's compliance
with Del. Code Ann. tit. 6, section 8-401 (1983), and registration
of 1750.5 shares of defendant in plaintiffs name. Defendant moved
for dismissal on ground of forum non conveniens or, alternatively, to
stay this action in Delaware in favor of a previously failed action
in a Texas state court.
The court of chancery, per Vice-Chancellor Hartnett, granted
summary judgment to plaintiff and refused to dismiss or stay the
action finding Delaware to be the proper forum because the defendant was a Delaware corporation, compliance with Delaware law
was sought, proof of compliance was as accessible in Delaware as
in Texas, defendant failed to prove any hardship caused by the
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proceeding being held in Delaware, and the practical considerations
mandated that the action remain in Delaware.
1. Courts C

28

An action will not be dismissed on the ground of forum non
conveniens in favor of a prior-filed suit in another jurisdiction except
in the rare case in which the combination of factors to be considered
tips the scales overwhelmingly in favor of defendant.
2.

Courts 0=- 28

On a motion to dismiss on the ground of forum non conveniens,
the factors to consider are: (1) whether Delaware law is applicable;
(2) the relative ease of access to proof; (3) the availability of compulsory process for witnesses; (4) the possibility of a view of premises; and (5) all other practical considerations which would make
the trial easy, expeditious, and inexpensive.
3.

Courts C--

28

An action in Delaware should not be dismissed on the ground
of forum non conveniens where the defendant is a Delaware corporation,
compliance with Delaware law is at issue, proof of compliance is
as accessible in Delaware as in Texas, defendant has failed to prove
any hardship caused by the proceeding being held in Delaware,
and the practical considerations of expediency and neutrality mandate this result.
4.

Action C

69(2)

The grant or denial of a stay is an act of discretion to be freely
exercised where the facts and circumstances so warrant.
5.

Action C=

69(2), 69(4)

An action in Delaware will not be stayed as a matter of right
by reason of a prior action pending in another jurisdiction; instead,
discretion of the court should be exercised freely in favor of the
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stay when there is a prior action pending elsewhere, in a court
capable of doing prompt and complete justice, involving the same
parties and the same issue.
6.

Action C=

69(2)

A motion to stay a Delaware summary proceeding in favor of
a languishing action in another jurisdiction must be denied as the
benefits of a summary proceeding outweigh the continued uncertainty as to the control of a corporation.
7.

Action 0=

69(2)

The issuance of a stay will be denied where the distinct and
expedited circumstances of the action mitigate against it.
8.

Corporations C=

128, 130

Del. Code Ann. tit. 6, section 8-401 makes the duty of an
issuer to register transfer of stock absolute upon satisfaction of all
the conditions set forth in the statutes. DEL. CODE ANN. tit. 6, § 8-

401 (1983).
9.

Corporations 0=

126

An endorsement in blank is sufficient to transfer legal title to
securities.
DonaldJ. Wolfe, Jr., Esquire, and W. Harding Drane, Jr., Esquire,
of Potter Anderson & Corroon, Wilmington, Delaware; and Maurice Heller, Esquire, of Winthrop, Stimson, Putnam & Roberts,
New York, New York, of counsel, for plaintiff.
John Merwin Bader, Esquire, Wilmington, Delaware; and M. Amie
Petry, Esquire, and Stephen F. Malouf, Esquire, of Stephen F.
Malouf, P.C., Dallas, Texas, of counsel, for defendant.
HARTNETT,

Vice-Chancellor
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Plaintiff, The Toronto-Dominion Bank, moved for a summary
judgment order directing the defendant, Osceola Shoe Company,
Inc. ("Osceola"), to comply with 6 Del. C. § 8-401 (UCC) and to
register 1750.5 shares of Osceola in plaintiff's name. Plaintiff claims
it is entitled to a registration of the shares in its name because it
is a pledgee of the shares pursuant to a Letter of Credit from
Osceola's parent, First General Resources Company ("First General"), a Massachusetts business trust. Osceola has refused to comply with 6 Del. C. § 8-401, arguing that Toronto Dominion has
not presented a legally effective indorsement of the shares. Osceola
has also moved to dismiss this action on grounds of forum non
conoeniens, or alternatively, to stay this action in favor of a previously
filed action in a Texas state court by it.
I find that neither a dismissal nor a stay is warranted and that
The Toronto Dominion Bank is entitled, as a matter of law, to
have the 1750.5 shares of Osceola promptly registered in its name.
I
The facts are undisputed. This action arises as a result of
financing obtained by First General from The Toronto Dominion
Bank to be used to buy out the issued and outstanding shares of
Osceola.
In early 1984, Osceola-then a New Hampshire corporationbecame a subsidiary of First General as a result of the Osceola
shareholders being bought out for an aggregate of $6.5 million. Of
the $6.5 million, Osceola provided $5.7 million through a redemption of a portion of its stock. To help finance this redemption,
Osceola borrowed $4.1 million from the First Tennessee Bank N.A.
Memphis ("First Tennessee") and $1.3 million from First General.
First General also delivered to First Tennessee, as agent for the
Osceola shareholders, three promissory notes for the aggregate sum
of $3 million. The first promissory note, for an initial $1.5 million,
was signed solely by Richard H. Hurd, President of First General.
As part of this transaction, plaintiff, The Toronto Dominion
Bank, issued a $1.5 million Letter of Credit to First General. As
collateral security for the $1.5 million Letter of Credit, First General
pledged to The Toronto Dominion Bank all 1750.5 of the recently
purchased Osceola shares and 3 million shares of Nitron, Inc. A
General Hypothecation of Stocks and Bonds Agreement prepared
by The Toronto Dominion Bank on March 9, 1984, however, for
some unexplained reason, indicated only a pledge of the 3 million
shares of Nitron, Inc.
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In connection with the pledge, First General delivered to The
Toronto Dominion Bank a blank power of attorney authorizing the
transfer of "bonds and shares" which was signed by Mr. Hurd,
President of First General, and one of First General's directors,
Henry M. Covington. The power of attorney on its face, however,
did not contain any identification of the shares subject to the power
or the transferee's name or the date.
About May 24, 1985, Osceola became a Delaware corporation.
Shortly thereafter, Osceola issued a replacement stock certificate to
The Toronto Dominion Bank to reflect the reincorporation.
On July 15, 1987, The Toronto Dominion Bank requested
Osceola to register the 1750.5 shares in the name of its' nominee,
Rice & Co., to issue a new stock certificate reflecting the reissuance,
and to notify the bank's counsel of all meetings of Osceola's stockholders.
One day later, on July 16, 1987, Osceola and First General
filed suit in a Texas federal court, inter alia, against its previous
directors and officers and The Toronto Dominion Bank. That suit
has since been dismissed.
On October 15, 1987, Osceola and First General filed suit in
a Texas state court against The Toronto Dominion Bank and three
other defendants. First GeneralResources Company v. Coopers & Lybrand,
Tex. Dist., No. 87-13808 ("Texas action"). In that complaint it
is alleged that The Toronto Dominion Bank, among others, participated in and facilitated a transaction whereby Osceola and First
General became insolvent in violation of New Hampshire and Massachusetts' law, violated First General's declaration of trust, and
otherwise committed a fraud and conspiracy. The complaint additionally requests, on behalf of First General's chairman, a declaratory judgment that continued loan payments to The Toronto
Dominion Bank and others would violate his fiduciary duties to
First General or to Osceola. Presently, the Texas action is in the
initial stages of discovery.
Prior to December 1, 1987, The Toronto Dominion Bank
requested registration of the shares in question on at least seven
other occasions. On December 1, 1987, the bank notified Osceola
that it would physically present its shares for registration on December 2, 1987, but upon the presentment of the shares on that
date, Osceola did not register them. The next day, December 3,
1987, The Toronto Dominion Bank filed this action seeking to
compel Osceola to register the shares pursuant to 6 Del. C. § 8401.

1989]

UNREPORTED CASES

II
The defendant, Osceola, first argues that this action must be
dismissed as Delaware is a forum non conveniens which the plaintiff
is using as an "end around" the prior filed action in the Texas
state court.
[1-2] In Parvin v. Kaufrnan, Del. Supr., 236 A.2d 425, 427
(1967), the Delaware Supreme Court held that an action will "not
be dismissed on the ground of forum non conveniens in favor of a
prior-filed suit in another jurisdiction except in the rare case in
which the combination of the factors to be considered tips the scales
overwhelmingly in favor of the defendants." The considerations
are (1) whether Delaware Law is applicable; (2) the relative ease
of access to proof; (3) the availability of compulsory process for
witnesses; (4) the possibility of a view of premises; and (5) all other
practical considerations which would make the trial easy, expeditious
and inexpensive. General Foods Corporation v. Cyro-Maid, Inc., Del.
Supr., 198 A.2d 681 (1964).
In the present case, Osceola is a Delaware corporation, and
thus has a situs here for purposes of determining venue. Doctor v.
Harrington, 196 U.S. 579 (1905). The Toronto Dominion Bank,
therefore, has brought this suit in Osceola's home state to compel
Osceola's compliance with 6 Del. C. § 8-401. Of. Miller v. Phillips
Petroleum Co. Norway, Del. Super., 529 A.2d 263, 270 (1987), aff'd,
Del. Supr., 537 A.2d 1901 (1988).
[3] Moreover, 6 Del. C. 9 8-401 applies to this action. 6 Del.
C. § 8-106; 8 Del. C. § 169. The proof necessary to satisfy the
standards of § 8-401 is, as Osceola concedes, as accessible in Delaware as in Texas. Aurora Bancshares Corp. v. Streit, Del. Ch., C.A.
No. 8357, Jacobs, V.C. (March 7, 1986). Further, Osceola has
not established any hardship to potential witnesses caused by this
proceeding being held in Delaware. States Marine Lines v. Domingo,
Del. Supr., 269 A.2d 223, 226 (1970). The practical considerations
of expediency and neutrality envisoned by § 8-401 additionally
mandates that this action remain in Delaware. Bender v. Memory
Metals, Del. Ch., 514 A.2d 1109, 1113 (1986).
III
Alternatively, Osceola requests a stay of this proceeding awaiting a determination of the claims raised in the Texas action.
[4-5] The grant or denial of a stay is an act of discretion to
be freely exercised where the facts and circumstances so warrant.
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Walter Reade Organization, Inc. v. Crane, Del. Supr., 332 A.2d 399
(1975). "A Delaware action will not be stayed as a matter of right
by reason of a prior action pending in another jurisdiction ...
such discretion should be exercised freely in favor of the stay when
there is a prior action pending elsewhere, in a court capable of
doing prompt and complete justice, involving the same parties and
the same issues." McWane Cast Iron Pipe Corp. v. McDowell Wellman
Engineering Co., Del. Supr., 263 A.2d 281, 283 (1970) (emphasis
added).
As in Bender, supra, the issue involved here is conceptually
distinct from those raised against different parties in the Texas
action. Bender, supra, 514 A.2d at 1113. In this Delaware action,
the issue is limited to a determination of The Toronto Dominion
Bank's right to have the shares of Osceola's stock pledged to it
registered in its name on the books of Osceola. That issue has not
been raised in the Texas action, which alleges fraud, conspiracy
and violations of New Hampshire and Massachusetts statutes.
[6] Further, proceedings commenced pursuant to 6 Del. C. § 8401 are usually expedited because of the possible harm caused to
a plaintiff or the corporation when voting rights in stock are left
unresolved. As this Court has repeatedly recognized, a motion to
stay a Delaware summary proceeding in favor of a languishing
action in another jurisdiction must be denied as the benefits of a
summary proceeding outweigh the continued uncertainty as to the
control of a corporation. Pulver v. Stafford Holding Co., Del. Ch.,
C.A. No. 8567, Hartnett, V.C. (April 2, 1987); Kirkland v. International Community Corp., Del. Ch., C.A. No. 7577, Berger, V.C.
(May 25, 1984).
[7] This Delaware action is also ready for an adjudication on
its merits. In contrast, the Texas action is in the initial stages of
discovery. Thus, the distinct and expedited circumstances of this
action mitigate against issuance of a stay.
IV
Based on the undisputed facts, The Toronto Dominion Bank
moved for an order of summary judgment compelling Osceola to
comply with 6 Del. C. § 8-401 and register the 1750.5 shares on
its books in the name of The Toronto Dominion Bank, the pledgee
of the shares.
6 Del. C. § 8-401 is identical to the 8-401 of the Uniform
Commercial Code, both of which provide:
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"(1) Where a security in registered form is presented to
the issuer with a request to register transfer, the issuer is
under a duty to register the transfer as requested if
(a) the security is indorsed by the appropriate person
or persons (Section 8-308); and
(b) reasonable assurance is given that those indorsements are genuine and effective (Section 8-402); and
(c) the issuer has no duty to inquire into adverse
claims or has discharged any such duty (Section 8-403);
and
(d) any applicable law relating to the collection of
taxes has been complied with; and
(e) the transfer is in fact rightful or is to a bona
fide purchaser.
(2) Where an issuer is under a duty to register a transfer
of a security the issuer is also liable to the person presenting
it for registration or his principal for loss resulting from
any unreasonable delay in registration or from failure or
refusal to register the transfer."
[8] Thus, § 8-401 makes the duty of an issuer absolute upon
satisfaction of all the conditions set forth in the statute. Wanland
v. C. E. Thompson Co., Ill. App., 380 N.E.2d 1012 (1978) (applying
Delaware law). Osceola argues, however, that three of the statutory
prerequisites have not been met.

First, Osceola argues that the blank power of attorney signed
by Messrs. Hurd and Covington on behalf of First General is not
a proper indorsement. The relevant UCC section, 6 Del. C. § 8308(a) provides:
An indorsement may be in blank or special. An indorsement in blank includes an indorsement to bearer. A
special indorsement specifies the person to whom the security is to be transferred, or who has power to transfer
it. A holder may convert a blank indorsement into a special
indorsement.
[9] An indorsement in blank is sufficient to transfer legal title.
New England Merchants Nat. Bank of Boston v. Old Colony Trust Co.,
Mass. Supr., 254 N.E.2d 891, 893 (1970). The indorsement need
not be written on the pledge or attached thereto. 6 De. C. § 8308(1). Likewise, the lapse of 14 months since the delivery of the
power of attorney is of no relevance. The pledge and power of
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attorney secure the promissory note to First Tennessee which does
not expire until March 9, 1989.
Second, Osceola argues that only Mr. Hurd indorsed the note
given for the loan to First Tennessee and, therefore, note and any
powers of attorney derived from the note are invalid because of a
Borrowing and Banking Resolution of First General which requires
two signatures for such documents. The note, however, stands

separate from the power of attorney. The power of attorney was
signed by the two requisite executives of First General. Similarly,
Osceola's argument that the unauthorized delivery of the stock

certificate by a former counsel did not constitute an indorsement
is irrelevant.

Third, Osceola argues that the transfer to The Toronto Dominion Bank is not rightful because of improper delivery and other
allegations raised in the Texas action. These claims, however, are
between The Toronto Dominion Bank and First General. The
issuer-Osceola must act neither as prosecutor nor judge, and must
take a neutral position. Bender, supra, 514 A.2d at 1117-18.
V
In summary, I find that Delaware is both a convenient and
proper forum and, because plaintiff has shown no good reason
otherwise, the defendant must comply with its statutory duty of

registering the pledged shares in the name of the plaintiff-The
Toronto Dominion Bank, a pledgee. Summary judgment in favor
of the plaintiff must therefore be granted.

