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economic interest in Facet, and, as a result, will correspondingly
benefit other Facet shareholders. An acquiror of 85% of Facet's
shares in a tender offer would have its holdings diluted by up to
47%, representing a potential loss to the 85% shareholder of as
much as $50 million. Facet's board was aware of that fact and
knew that the existence of the "poison pill," unless redeemed,
would deter any tender offer for all of Facet's shares.
In explaining the Rights Plan, Fried Frank told the board that
the Plan would (i) increase the board's negotiating power with
Prospect and allow it more time to develop, and explore financial
alternatives, (ii) protect nontendering shareholders from an unfair
"backend" merger, and (iii) deter a "street sweep" or "creeping
acquisition." ' 7 However, counsel explained that the Rights Plan
would not dilute earnings per share, impair the company's financial
flexibility, or materially affect its stock price. Moreover, the Plan
would not prevent adequately financed offers for all of the company's
shares or prevent a proxy contest for control. Nor would the Plan
relieve the board of its fiduciary duty to consider in good faith any
proposal to acquire the company.
Based upon the foregoing presentations and the discussions
related thereto, the board adopted the Rights Plan.
On March 24, 1988, three days after the Rights Plan was
adopted, Prospect increased its offer price from $26 to $27.50 per
share. The next day the board convened another special meeting
to consider the amended offer. Based upon Shearson's conclusion
that the increased price was inadequate and that the offer was "very
weak," the board rejected the amended offer and decided not to
redeem the Rights. Thereafter, the board, assisted by Facet's legal
and financial advisors, discussed the alternatives then being considered. 8
On the same day (March 25, 1988), Prospect filed a counterclaim against Facet in this action, and moved for a preliminary
injunction to restrain the enforcement of the Rights Plan and to
require Facet to redeem the Rights. Five days later, Prospect published a Supplement to its offer. The Supplement eliminated two
uncertainties in the offer which Facet's directors had perceived as
infirmities. The Supplement disclosed that Prospect's financing was

7. In a "creeping acquisition," the bidder quietly acquires a substantial
block of a target corporation's shares through openmarket purchases.
8. Those alternatives were never identified.
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in place. It also represented that if Prospect successfully completed
its offer, it would seek a merger or other business combination
with Facet, and all nontendering stockholders would receive cash
equal to the tender offer price. The offer, as supplemented, is
expressly conditioned upon (among other things) the redemption,
invalidity, or inapplicability of the Rights adopted by Facet's board
on March 21, 1988.
As of Friday, April 8, 1988, the market price of Facet common
stock closed at $30 per share, $2.50 higher than Prospect's current
tender offer price.
New developments in this dispute continued to unfold. On
April 6, 1988, at oral argument, counsel for Facet announced that
the board had determined to conduct an auction for an orderly
sale of the company. Subsequently, in a letter dated April 11, 1988,
Facet's counsel advised the Court that (i) discussions are ongoing
with several interested potential acquirors, (ii) interested parties
will be advised of the auction procedures, (iii) Shearson has made
confidential information available to parties that have signed confidentiality agreements and will make such information available
to Prospect on the same terms, and that (iv) Facet expects the
process for the sale of Facet to conclude during the week of April
25, 1988.
II.
In support of its injunction motion, Prospect argues as follows:
The only valid purpose for keeping a "poison pill" in place is to
enable the board to fend off a coercive hostile offer while the board
negotiates more favorable terms with the hostile offeror, and/or
develops economic alternatives, including competitive takeover proposals. Prospect contends that it is a breach of fiduciary duty for
the Facet board to "hide behind" a poison pill, thereby preventing
shareholders from considering their noncoercive cash offer, while
simultaneously refusing to negotiate with Prospect or other potential
bidders to develop an economically superior alternative. Prospect
argues that such behavior reveals that the Facet directors' purpose
is not to further the shareholders' interests, but, rather, is to
entrench themselves at the shareholders' expense.
Prospect emphasizes that its cash offer for all of Facet's outstanding shares at a premium above market price, and with a
guaranteed "second step" merger on identical terms, is not coercive.
Therefore Prospect, the bidder, cannot be viewed as a threat, since
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it has no unsavory reputation as a "greenmailer" or raider and it
does not intend to conduct a "bust up" transaction. Prospect argues
that the directors' stated reasons for opposing Facet's offer are
simply pretexts, and that the Rights Plan was adopted as an illconsidered defensive reaction, taken in haste and without the requisite due care. Moreover, Prospect asserts, whatever initial concerns the directors might have had about the "conditions" to the
offer, are no longer material, because the offer's "conditional"
features are now unconditional and noncontingent.
Therefore, Prospect concludes, the only arguably "objectionable" feature of its offer is the price, which the defendants have
contended is inadequate. Prospect claims that that opinion may
entitle the board to recommend that its shareholders reject the offer,
or may entitle the board to develop economic alternatives, or both.
However, a price-related objection does not permit the board, by
means of a Draconian "poison pill", to prevent the shareholders
from deciding for themselves whether or not to accept the offer.
Prospect urges that the directors' continued refusal to redeem the
Rights is a breach of their fiduciary duty that requires this Court
to intervene.
Facet disputes each of Prospect's arguments. It contends that
the board's original adoption of the Rights Plan was fully justified
and represented a proper exercise of the directors' fiduciary duty,
because the Prospect offer was excessively conditional and possibly
unfair to nontendering shareholders. Facet argues that in so concluding, in adopting the Rights Plan, and in rejecting Prospect's
offering price as inadequate, the board made a reasonable investigation and exercised due care.
Facet next contends that the board has acted properly by
keeping the Rights Plan in place. Facet argues that (i) the $27.50
offering price is inadequate, evidenced most dramatically by the
$30 per share market price as of April 8, (ii) unless the poison pill
is in place, Prospect will be free to "drop and sweep" (i.e. terminate
its tender offer and seek to obtain control by a street sweep) and
(iii) even without Prospect, Facet's shareholders will remain vulnerable, because other interested third parties would be able to
acquire control by a creeping acquisition or a street sweep. 9 Finally,
9. Prospect has represented that it will consent to a preliminary injunction
that would restrict the application of the Rights only as against Prospect, and no
one else. Prospect is also agreeable to the entry of an injunction conditioned upon
Prospect undertaking not to drop its tender offer or to conduct a street sweep.
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Facet asserts that an auction is about to begin, and that to restrain
the application of the Rights Plan would jeopardize the auction and
risk depriving shareholders of an opportunity to receive more than
the $27.50 per share currently being offered. Facet concedes that
the directors have an ongoing duty to assess whether the Rights
should be redeemed. However, they contend that they should not
be compelled to redeem the Rights at this point. In short, they say
that the Rights Plan is being used properly for its intended purpose,
that the Plan must be given a chance to work, that the shareholders
will not be irreparably harmed by allowing the Rights to remain
in place, but that shareholders may be harmed if the Court forces
the redemption of the Rights at this point.
IV.
[1] In Moran v. Household International, Inc., Del. Supr., 500
A.2d 1346 (1985), the Delaware Supreme Court, in upholding the
validity of a "flip-over" rights plan having certain specific features,
cautioned that:
The board does not now have unfettered discretion in
refusing to redeem the Rights. The Board has no more
discretion in refusing to redeem the Rights than it does
in enacting any defensive mechanism. (500 A.2d at 1354).
[2] The duty of a board of directors in responding to a request
to redeem "poison pill" rights adopted as a response to a tender
offer, has previously been addressed by this Court. In MfacAndrews
& Forbes Holdings, Inc. v. Revlon, Inc., Del. Ch., 501 A.2d 1239,
1247 (1985), aff'd, Del. Supr., 506 A.2d 173 (1986), this Court
held:
But having adopted the Rights Plan the Revlon Board
reached the plateau of plenary negotiating authority which
Household envisioned. The Revlon Board thus assumed a
great degree of responsibility by providing a substitute for
the marketplace which ordinarily would judge the merits
of Pantry Pride's, and any other potential acquiror's, tender
offer. (501 A.2d at 1247).
Having assumed the role of primary negotiator through
the restriction on the alienability of shares, the directors
must demonstrate the rationality of their decisions. (Id. at
1250).
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That view of the directors' fiduciary duty echoed this Court's
Opinion in Household:

A board armed with a Rights Plan of the type now
under review will possess a bargaining tool which can be
used to extract concessions from an acquiror which it
otherwise would not secure, or to deter the acquisition
effort entirely. Through its power to redeem the rights
before a triggering event occurs the Household Board has
assumed a plenary negotiating role. It has also taken upon
itself the responsibility for assuring that the rights are not
triggered in such a fashion as to inflict harm upon the
corporation by rendering it acquisition-proof.
Moran v. Household International, Inc., Del. Ch., 490 A.2d 1059, 1083

(1985).
Given those principles, it was only a matter of time that courts
would be asked to decide under what circumstances a board of
directors are obligated, as fiduciaries, to redeem an outstanding
"poison pill" rights plan. That question arose recently on preliminary injunction motions in several contested takeover cases. See,
e.g., CR TF Corporation v. FederatedDepartment Stores, et al., S.D.N.Y.,

Civil Action Nos. 88 Civ. 487, 1485 and 1548, Sand, J., (March
18, 1988) (Bench Ruling); BNS, Inc. v. Koppers Company, Inc., et

al., D. Del., Civil Action No. 88-130 MMS (April 1, 1988); Southdown, Inc., et al. v. Moore McCormack Resources, Inc., et al., S.D.

Tex., Civil Action No. H-88-557, Hughes, J., (Mem. Op., April
4, 1988). The rapidly evolving law makes any precise legal formulation in this fast moving area a somewhat hazardous endeavor
that is best left for another day. For purposes of this motion it is
sufficient to note that in each of these cases the result was highly
fact specific, and that none of those cases involved the exact cir-

cumstances presented here.
[3] Despite the parties' multitudinous arguments and the host
of issues they raise, only one issue need be (and will be) addressed.
That is: given the pendency of the proposed auction, should the
directors be allowed to keep the Rights in place until the auction
process has reasonably run its course? On the present record, I
conclude that they should. In CRTF Corp. v. Federated Department

Stores, supra, Judge Sand, faced with an auction situation, recognized
that a poison pill rights plan, if properly used, "provides the
directors with a shield to fend off coercive offers and with a gavel
to run an auction." Judge Sand recognized that even during an
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auction a rights plan could benefit shareholders by deterring a street
sweep or "front-end loaded offer" by a bidder or a third party
that could otherwise end the auction. That same reasoning is persuasive here, at least at the present time, because even though
Prospect disclaims any intent to engage in a street sweep or coercive
offer (See FN 9, supra), without the Rights Plan in place other
interested third parties will remain free to do so.
An auction for the sale of Facet will soon take place. That
auction may produce a bid or bids superior to Prospect's current
$27.50 per share offer-a result dearly in the shareholders' best
interests. To grant Prospect injunctive relief at this time would
create a significant risk that Prospect could acquire majority control
of Facet at $27.50 per share. In that event $27.50 would effectively
become the highest price that Facet shareholders would receive for
their stock. Given the current market price of Facet stock-$30 per
share, or $2.50 above Prospect's current offer-that hardly seems
a sensible result. If Facet's board had chosen to end the auction
at that price level, it could justifiably be faulted. For the Court to
ordain the same result by its injunctive processes would hardly be
commendable or appropriate.10
V.
For the above reasons, Prospect's motion for a preliminary
injunction must be denied at this time, to give Facet a reasonable
opportunity to conduct and complete the auction. The motion is
denied, however, without prejudice to Prospect's right to renew it
on the basis that changed circumstances require the directors to
redeem the Rights and they have refused to do so. Counsel shall
submit a forma of order in accordance with this Opinion.

10. Prospect argues that Facet should not be permitted to defeat its motion
for injunctive relief by announcing at the "eleventh hour" its intent to conduct
an auction after having "stonewalled" Prospect for thirty days and done nothing
during the interim to benefit shareholders. What Prospect appears to be arguing
is that the auction proposal is being advanced only as a litigation tactic to obstruct
Prospect's tender offer. On the present record, I cannot conclude that the directors
have acted in bad faith or that the auction proposal is not genuine.
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GARRETT v. BROWN
No. 8423
Court of Chancery of the State of Delaware, New Castle
July 6, 1988
Following the conclusion of litigation involving a contest for
control of a corporation, plaintiff filed a fee petition. The petition
sought an award against the defendants for fees and costs incurred,
pursuant to the stockholders' agreement. Defendants opposed the
petition on the grounds that: (1) the court lacked subject matter

jurisdiction over the claim; (2) even if the court could hear the
claim, it should decline to do so; and (3) the court lacked personal
jurisdiction over defendants. Alternatively, defendants argued that
plaintiff was not entitled to a fee under the terms of the contract
since the petition improperly includes fees attributable to other
parties who are not entitled to reimbursement under the contract.
Finally, defendants argued that summary judgment was inappropriate because there were disputed issues of fact as to the reasonableness of the amounts requested by plaintiff.
The court of chancery, per Vice-Chancellor Berger, held that
where the court had properly obtained jurisdiction over a portion
of the controversy, it may decide the entire controversy; having
heard and decided the substantive claims, the court was in the best
position to fix a "reasonable attorneys' fee." The petition was for
ancillary relief relating directly to the substantive issues that defendants agreed to litigate. Accordingly, the court had personal
jurisdiction over defendants for purposes of deciding the fee petition.
Plaintiff was entitled to relief under the stockholders' agreement
since defendants, signatories to the stockholders' agreement, joined
as plaintiffs and should be deemed to have "commenced" the
litigation.
1.

Equity 0

43

A contract claim for the payment of attorneys' fees is a legal
claim which, under certain circumstances, would fall outside of a
court of equity's limited jurisdiction.
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2.

Equity 0

39(1), 39(3)

However, where a court of equity has properly obtained jurisdiction over a portion of the controversy, it may decide the entire
controversy, including purely legal claims.
3.

Equity 0

39(2)

A dispute over the election of directors and the meaning and
applicability of certain provisions in a stockholders' agreement is
within a court of equity's jurisdiction and the fee petition is an
ancillary claim that is cognizable in this court under the "equity
clean-up" doctrine.
4.

Equity c

39(1)

A court of equity may, in its discretion, decline to retain
jurisdiction over a legal claim.
5.

Equity C

273

If a fee petition is a petition for ancillary relief relating directly
to the substantive issues, a court of equity then has personal jurisdiction for purposes of deciding the fee petition.
6.

Costs 0

172

As a matter of California law, where a common issue exists
among two causes of action and a party is entitled to attorneys'
fees under only one of those claims, there is no apportionment of
the fee award.
7.

Costs 0

172

Under California law, where a contract provides for attorneys'
fees, but does not set a certain amount, the court will award a
"reasonable amount," set at the court's own discretion.
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163(1), 222

An award of reasonable attorneys' fees may be made by the
court even without hearing evidence.
R. Franklin Balotti, Esquire, Kevin G. Abrams, Esquire, and Anne
F. Bugg, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, and S. Jerome Nandel, Esquire, of Mandel & Norwood,
Los Angeles, California, of counsel, for plaintiffs Lisa Garrett and
Mitchel Garrett, individually and as trustees of a certain voting
trust, and Irving Garrett, as trustee of the certain voting trust.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware, for defendant La Cadena Investments.
BERGER,

Vice-Chancellor

This is the decision on a fee petition filed following the conclusion of litigation brought pursuant to 8 Del. C. § 225 involving
a contest for control of Stater Bros., Inc. ("Stater Bros."). Specifically, La Cadena Investments ("La Cadena") seeks an award
of $617,287.71 against Lisa and Mitchel Garrett, individually, and
Lisa, Mitchel and Irving Garrett, as trustees of a voting trust
(collectively the "Garretts") for attorneys' fees and disbursements.
The Garretts oppose the petition on the grounds that: (1) this Court
lacks subject matter jurisdiction over the claim; (2) even if this
Court could hear the claim, it should decline to do so; and (3) this
Court lacks personal jurisdiction over the Garretts. Alternatively,
the Garretts argue that La Cadena is not entitled to a fee award
under the terms of the contract it relies upon and that the petition
improperly includes fees attributable to other parties who are not
entitled to reimbursement under the contract. Finally, the Garretts
argue that summary judgment is inappropriate because there are
disputed issues of fact as to the reasonableness of the amounts
requested by La Cadena.
In order to understand the parties' positions, a review of the
procedural history of this litigation is required. On March 21, 1986,
Bernard R. Garrett, Paul R. Grant, Leonard Douglas McKenzie,
Daniel Nash, John W. Partridge, Mark A. Resnik, Bertram R.
Zweig (the "Garrett Directors") and Stater Bros. filed an action
against Jack H. Brown, Bruce D. Varner, John C. Wallace, Laur-
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ence J. Carr and Martin A. Matich (collectively the "Brown
Group"). See Garrett, et al. v. Brown, et aL, Del. Ch., Civil Action
No. 8423. The complaint alleged, among other things, that a Stater
Bros. stockholders' meeting held on March 20, 1986 was invalid
and, thus, no directors were elected at that meeting. Three days
later, the Brown Group filed a complaint against the Garrett Directors and Stater Bros. alleging that the meeting was valid and
that three members of the Brown Group had been elected directors
of Stater Bros. See Brown, et al. v. Garrett, et al., Del. Oh., Civil
Action No. 8427.
The two actions were consolidated and, after trial, this Court
held that the March20 meeting was invalid and ordered that the
annual meeting of the Stater Bros. stockholders be held on April
28, 1986. Garrett, et al. v. Brown, et al., Del. Ch., Civil Action Nos.
8423, 8427 Consolidated, Berger, V. C. (April 22 , 1986). The
Garrett Directors contested the April28 election results in a Fourth
Amended and Supplemental Complaint (the "Fourth Complaint")
filed on April 30, 1986. The Fourth Complaint alleged that 400,000
shares voted in favor of the Brown Group slate of directors should
have been voted in favor of the Garrett slate. The validity of this
claim turned upon the Garrett Directors' interpretation of a stockholders' agreement dated September 18, 1985 (the "Stockholders'
Agreement") between the two major stockholders of Stater Bros.La Cadena, a California general partnership (and the partners
themselves) and the Garretts. Shortly after the Fourth Complaint
was filed, the Court and the parties discussed the fact that not all
of the parties to the Stockholders' Agreement were parties to this
litigation. Moreover, Lisa and Mitchel Garrett had already filed
an action against La Cadena and others in the Superior Court of
the State of California for the County of Los Angeles in which
they raised some of the same issues concerning the interpretation
of the Stockholders' Agreement as were raised in the Fourth Complaint. As a result of that discussion, an agreement was reached
whereby the Garretts and La Cadena were joined as parties to Civil
Action No. 8423 by a Stipulation and Order filed on May 21,
1986.1 In their answer and counterclaim to the Fourth Complaint,

1. The Stipulation and Order provides, in relevant part:
A. [The Garretts] hereby join as Plaintiffs in Civil Action No. 8423 ...
for the purpose of litigating all claims they may have individually, or
as trustees of the Voting Trust ... with regard to voting rights and

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

defendants included in their prayer for relief a general request for
costs and attorneys' fees.

On June 13, 1986, after the issues raised in the Fourth Complaint were tried, this Court held that the election results, as tallied
by the inspectors, should be certified and that the Brown Group's
slate of directors was duly elected at the April 28, 1986 meeting.
Garrett, et al. v. Brown, et al., Del. Ch., Civil Action Nos. 8423,
8427 Consolidated, Berger, V. C. (June 13, 1986). In reaching
that decision, this Court accepted defendants' interpretation of the
Stockholders' Agreement. On June 16, 1986, this Court entered
an Order implementing its decision. That Order included a provision assessing court costs after April 24, 1986 in Civil Action
No. 8423 against plaintiffs and another provision retaining jurisdiction to determine whether costs and fees should be awarded
pursuant to 5 10.7 of the Stockholders' Agreement and, if so, the
amount of such an award. Plaintiffs in Civil Action No. 8423 filed

an expedited appeal and, by Order dated July 1, 1986, the Delaware
Supreme Court affirmed this Court's June 13, 1986 decision.
On September 9, 1986, La Cadena filed the fee petition presently at issue. It seeks an award against the Garretts for fees and
costs incurred after April 24, 1986 pursuant to § 10.7 of the Stockholders' Agreement, which provides:
In the event suit is brought to enforce or interpret any
part of this Agreement or the right or obligations of any

ownership rights of Stater Bros. stock;
C. La Cadena Investments .. . hereby joins as Defendant in Civil Action
No. 8423;
F. To the extent that the decision in, or any appeal of, this action makes
findings of fact or conclusions of law respecting the ownership or voting
rights of the stock of Stater Bros. Inc., or to the extent the decision in,

or any appeal of, this action adjudicates Plaintiffs' claims that they are
entitled to have exercised or did exercise a right of first refusal for any

or all shares of Stater Bros. Inc. Common Stock held by La Cadena,

such findings, conclusions or adjudications shall be final and binding on
the [Garretts] and La Cadena in any other pending action or future

action regarding these same issues or claims as addressed by the Court
in this case, including but not limited to the issues or claims asserted
in that certain litigation filed by Lisa and Mitchel Garrett in Los Angeles,
California Superior Court, encaptioned Lisa Garrett, an individual and
Mitchel Garrett, an individual, v. La Cadena Investments, el al., Case No.

595809.

...
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party to this Agreement, the prevailing party shall be
entitled to recover as an element of such party's cost of
suit, and not as damages, a reasonable attorney's fee to
be fixed by the court. The prevailing party shall be the
party who is entitled to recover his costs of suit whether
or not the suit proceeds to final judgment. A party not
entitled to recover his costs shall not recover attorney's
fees. No sum for attorney's fees shall be counted in calculating the amount of the judgment for purpose of determining whether a party is entitled to recover his costs
or attorney's fees.
[1-2] The Garretts' first argument is that La Cadena's petition
is not within the subject matter jurisdiction of this Court. They
characterize the petition as a contract action to recover a money
judgment. As such, it is not an equitable claim and a court of law
could provide complete relief. 10 Del. C. § 342; Reeves v. Transport
Data Communications, Inc., Del. Ch., 318 A.2d 147 (1974). La Cadena
does not dispute the general propositions that a contract claim for
the payment of attorneys' fees is a legal claim which, under certain
circumstances, would fall outside of this Court's limited jurisdiction.
However, where, as here, this Court has properly obtained jurisdiction over a portion of the controversy, it may go on to decide
the entire controversy, including purely legal claims. Wilmont Homes,
Inc. v. Weiler, Del. Supr., 202 A.2d 576 (1964); Park Oil, Inc. v.
Getty Refining and Marketing Co., Del. Supr., 407 A.2d 533 (1979).
[3] I am satisfied that this Court has jurisdiction to decide the
fee petition, notwithstanding the fact that it presents a purely legal
claim. The dispute over the election of directors and the meaning
and applicability of certain provisions in the Stockholders' Agreement was within this Court's jurisdiction and the fee petition is an
ancillary claim that is cognizable in this Court under the "equity
clean-up" doctrine. 8 Del. C. § 225; New Castle County Volunteer
Firemen'sAss'n. v. Belvedere Volunteer Fire Co., Del. Supr., 202 A.2d
800 (1964); 1 Pomeroy, Equity Jurisprudence, §§ 181, 231 (5th ed.
1941).
[4] While this Court may, in its discretion, decline to retain
jurisdiction over a legal claim, Getty Refining and Marketing Co. v.
Park Oil, Inc., Del. Oh., 385 A.2d 147 (1978), aft'd, Park Oil, Inc.
v. Getty Refining and Marketing Co., supra., I do not find any merit
to the suggestion that the fee petition be relegated to a separate
claim in a law court. There are other actions pending between
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these parties. However, La Cadena's fee petition relates solely to
this litigation and this Court, having heard and decided the substantive claims, is in the best position to fix a "reasonable attorneys'
fee." Stockholders' Agreement, § 10.7.
To the extent that the Garretts rely upon Acierno v. Branmar,
Inc., Del. Ch., Civil Action Nos. 4640 and 4646, Marvel, C. (May
7, 1977) and cases cited therein in support of a contrary result, I
find those cases inapposite. They involved suits by attorneys to
recover their fees from former clients. In addition, in Acierno, this
Court declined jurisdiction in part because the attorney's claim for
fees was also the subject of a Superior Court action and, notwithstanding the fact that the litigation had been long-pending, the
Court of Chancery had had only minimal and preliminary involvement in the fee issue. Here, by contrast, the Court has been involved
from the outset with the underlying disputes for which fees are now
being sought.
The Garretts' second jurisdictional argument is based upon
the circumstances under which the Garretts agreed to become parties
to this litigation. The Garretts contend that they and La Cadena
entered a limited appearance in this action for the sole purpose of
allowing this Court, in the context of deciding the outcome of the
Stater Bros. election, to determine whether the Garretts obtained
equitable ownership of certain stock held by La Cadena under the
terms of the Stockholders' Agreement. The Stipulation and Order
under which the Garretts entered their appearance makes no reference to § 10.7 of the Stockholders' Agreement or any possible
claim for attorneys' fees based upon that section. The Brown Group's
answer and counterclaim to the Fourth Complaint, likewise, makes
no reference to § 10.7 and only asks for attorneys' fees in general
as one of the prayers for relief. In short, the Garretts argue that
there was no claim based on § 10.7 of the Stockholders' Agreement
prior to the time that they voluntarily appeared in this action (indeed
there was no such claim until after this Court's June 13, 1986
decision) and that their appearance was expressly limited by the
terms of the Stipulation and Order, which was carefully drafted to
reflect the limited purpose for which they were subjecting themselves
to this Court's jurisdiction. The Garretts recognize that the special
appearance has been abolished, Abercrombie v. Davies, Del. Ch., 118
A.2d 358, 359 (1955), but argue that parties are still able to make
appearances for limited purposes. See, e.g., Grynberg v. Burke, Del.
Ch., 388 A.2d 443, 444 (1978), rev'd on other grounds sub nom, Oceanic
Exploration Co. v. Grynberg, Del. Supr., 428 A.2d 1 (1981).
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Assuming, without deciding, that limited appearances are permissible, the question becomes whether the Garretts' appearance
was as limited as they suggest. The Garretts characterize the fee
petition as an entirely separate claim that does not fall within the
scope of the Stipulation and Order. They try to minimize the fact
that both the original complaint in Civil Action No. 8423 and the
answer and counterclaim to the Fourth Complaint ask for an award
of costs and attorneys' fees. The Garretts say that such prayers for
relief are just boiler plate language and are insufficient to give
notice of a claim pursuant to § 10.7 of the Stockholders' Agreement.
[5] I am not persuaded by this argument. It may be that none
of the parties was focusing on attorneys' fees at the time the Garretts
and La Cadena joined this action. However, they knew, or should
have known, that the Stockholders' Agreement provides for an
award of attorneys' fees as costs and the Garretts agreed to litigate
an issue relating to the Stockholders' Agreement in this Court. The
prayers for relief, whether routine or not, did give notice of the
fact that La Cadena would seek attorneys' fees and I cannot help
but think that the Garretts would have filed a similar fee petition
had they been the prevailing parties. This is not a separate claim.
It is a petition for ancillary relief relating directly to the substantive
issues that the Garretts agreed to litigate here. Cf. Citron v. MerriltChapman & Scott Corp., Del. Ch., 409 A.2d 607 (1977), aff'd, Del.
Supr., 407 A.2d 1040 (1979). Accordingly, I find that the Stipulation
and Order gives this Court personal jurisdiction over the Garretts
for purposes of deciding the fee petition.
Turning to the substance of the fee petition, the Garretts argue
that La Cadena is not entitled to any award pursuant to § 10.7
because that provision only applies if an action is commenced by
one of the named parties to the Stockholders' Agreement. Section
10.7 does not expressly set forth the limitations suggested by the
Garretts, but Bernard R. Garrett submitted an affidavit explaining
the parties' understanding of the meaning of that provision. According to Mr. Garrett, prior to the execution of the Stockholders'
Agreement, La Cadena never questioned his understanding that
§ 10.7 applies only to law suits commenced by a signatory to the
agreement. Brown has submitted an opposing affidavit and the
Garretts argue that, as a result, there is a disputed issue of fact
that precludes the entry of summary judgment for La Cadena.
I need not reach La Cadena's parol evidence argument on this
point inasmuch as Stater Bros., a signatory to the Stockholders'
Agreement, was one of the parties that commenced Civil Action
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No. 8423. Accordingly, even accepting Mr. Garrett's interpretation
of § 10.7, La Cadena would be entitled to seek relief under that
section. In addition, the Garretts, also signatories to the Stockholders' Agreement, joined as plaintiffs in Civil Action No. 8423
and should be deemed to have "commenced" at least the Fourth
Complaint. Finally, Brown, another signatory to the Stockholders'
Agreement, was one of the parties who "commenced" the counterclaim in Civil Action No. 8423. There is nothing in Mr. Garrett's
affidavit to suggest that a counterclaim commenced by a signatory
to the agreement would not qualify under the terms of § 10.7. See
Leung v. Feldman, Del. Ch., Civil Action No. 5982, Berger, V. C.
(July 20, 1984).
Even if La Cadena and Brown are entitled to a fee award,
the Garretts argue that the amount of such an award should be
apportioned because La Cadena and Brown are only two of the
six named defendants in Civil Action No. 8423 and the other four
defendants are not parties to the Stockholders' Agreement. La
Cadena agrees with the principle that only signatories to the Stockholders' Agreement are entitled to reimbursement under § 10.7.
However, the fee petition is brought only by La Cadena for expenses
it incurred. The other defendants are described as "nominal"
defendants whose representation apparently did not involve any
time beyond that which was necessary to defend La Cadena, the
real party in interest. The Garretts point to no evidence that would
suggest otherwise and do not seek additional discovery on this point.
[6] As a matter of California law, 2 where a common issue
exists among two causes of action and a party is entitled to attorneys'
fees under only one of those claims, there is no apportionment of
the fee award. Hadley v. Krepel, Cal. App. (Dist. 4), 214 Cal. Rptr.
461, 466-67 (1985). By analogy, the same approach would apply
to the non-apportionment of attorneys' fees between parties. Although the same law firm that represented La Cadena also represented the other defendants, all of the evidence indicates that the
time expended by those firms would have been the same if La
Cadena were the only defendant. Accordingly, I see no reason why
La Cadena's petition should be reduced by two-thirds, as suggested
by the Garretts.
The remaining issues go directly to the reasonableness of the
amount requested by La Cadena. The Garretts point out several

2. The Stockholders' Agreement is governed by California law. § 10.5.
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questionable entries among the many pages of computer printouts
submitted by the law firms. In addition, the Garretts question
generally the large number of attorneys involved in this litigation
and argue that at least a portion of the attorneys' time must have
been duplicative. Finally, the Garretts question whether any portion
of the amounts included in the petition for Bruce D. Varner's
services were for time spent by Mr. Varner as a witness. The
Garretts contend that they are entitled to more complete discovery
in order to explore these issues before the Court decides upon an
award.
La Cadena responds that further discovery is unwarranted
because the time records already supplied combined with the Court's
familiarity with the proceedings are sufficient to enable the Court
to determine a reasonable attorneys' fee award. If this Court had
any question as to the reasonableness of the petition, La Cadena
suggests that the fees incurred by their opponent provide compelling
evidence that La Cadena's petition is reasonable. Plaintiffs incurred
fees and expenses in the amount of $705,881.34 with respect to
this litigation for the period from April 19, 1986 through June 24,
1986 and that amount does not include fees incurred for the appeal
of this action to the Delaware Supreme Court. La Cadena also
contends that the detail with which the Garretts have been able to
attack its fee petition proves that the Garretts do not need any
additional discovery.
[7-8] Under California law, where a contract provides for
attorneys' fees, but does not set a certain amount, the Court will
award a "reasonable amount," set at the Court's own discretion.
See Pehau v. Stewart, Cal. App. (Dist. 3), 245 P.2d 692 (1952); Palm
Springs-La Quinta Dev. Co. v. Kieberk Corp., Cal. App. (Dist. 3), 115
P.2d 548 (1941); Scott v. Travelodge Corp., Cal. App. (Dist. 5), 71
Cal. Rptr. 547 (1968); 4 Witkin, California Procedure § 117 (2nd
ed. 1971). Such an award may be made by the Court even without
hearing evidence. Genis v. Krasne, Cal. Supr., 302 P.2d 289 (1956);
Pehau, supra. See also 2 Speiser, Attorneys' Fees § 15.46 (1973).
Accordingly, the Garretts request for additional discovery is denied
with one exception.
I am satisfied that the amount requested in the fee petition is
reasonable under all of the circumstances. This litigation was conducted on an expedited basis and it is not uncommon in expedited
litigation for a large number of attorneys to be actively involved.
Neither the hourly rates charged by the law firms nor the increments
charged for expedited services and the result achieved are attacked
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by the Garretts. The nature of the services provided, as detailed
in the time records, appears reasonable and the "discrepancies"
pointed out by the Garretts are reflected in the calculations made
herein to the extent that the Court finds them meritorious. However,
I am satisfied that further discovery is warranted with respect to
the question of Bruce D. Varner's bill. Mr. Varner is a named
defendant and, undoubtedly, some of his time was spent either as
a witness or a party. The Garretts should be allowed to explore
this issue to determine whether the fee petition includes any time
or expenses attributable to Mr. Varner's participation in this litigation as a party or witness.
In view of the size of Mr. Varner's bill in relation to the
amount requested in the fee petition and the expense that will be
entailed in further discovery, La Cadena may choose to withdraw
Mr. Varner's fees and expenses from its petition. This Court would
not view such a withdrawal as any admission that the amounts
requested for Mr. Varner's services were inappropriate and, should
La Cadena choose to do so, this Court will be prepared to enter
a judgment in the amount of $574,445.15. This amount was computed by eliminating Mr. Varner's portion of the fee petition
($33,836.07) and reducing the balance by $9006.49 for time spent
by various attorneys prior to April 24, 1986 and for telecopy, courier
and Lexis charges before that date.

HOOVER INDUSTRIES, INC. v. CHASE
No. 9276
Court of Chancery of the State of Delaware, New Castle
July 13, 1988
A corporation filed suit seeking an accounting, money damages,
and to have a constructive trust imposed on property allegedly
misappropriated by the defendant director. Defendant moved to
dismiss, asserting forum non conveniens and lack of personal jurisdiction.
The court of chancery, per Chancellor Allen, held that where
questions of Delaware corporate law are at issue, (1) Delaware law
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allows a defendant to obtain items necessary for his defense through
discovery, (2) that Florida is not a dearly more convenient forum,
and (3) that because of defendant's failure to prove hardship if
litigation proceeded in Delaware, the defendant failed to show
inconvenience warranting dismissal.
1. Corporations 0

307

The duty of loyalty includes, in some circumstances, a duty
of disclosure.
2.

Corporations 0

307

The intentional failure or refusal of a director to disclose to
the board a defalcation or scheme to defraud the corporation constitutes a wrong, unless a recognized privilege against disclosure
pertains.
3.

Courts C

12(2)

A complaint alleging that a director failed to inform the board
of directors, or an appropriate committee of the board, that the
company had been defrauded by him, in an officer's capacity,
alleges the breach of a directorial duty that justifies the utilization
of service of process authorized by the corporate directors longarm statute. DEL. CODE ANN. tit. 10, § 3114 (Supp. 1986).
4.

Courts C

12(2)

The
liberally,
available
scope of

corporate directors long-arm statute should be construed
consistent with its terms, to make the Delaware courts
for the litigation of questions involving the nature and
the legal and equitable duties imposed on directors of
Delaware corporations. DEL. CODE ANN. tit. 10, § 3114 (Supp.
1986).

5.

Equity C:-

43, 46

Exclusive equitable jurisdiction exists, when a legal remedy is

either unavailable or inadequate, when one of two other grounds
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is satisfied: either an equitable right has been asserted or facts have
been pleaded which, if true, would justify issuance of an equitable
remedy.
6.

Equity C-

46

An allegation that a director's secretive conduct violated his
fiduciary obligation to the company will constitute an equitable
claim even when only money damages are sought.
7.

Equity C---

46

A complaint that states facts which, if true, would entitle
plaintiff to the distinctive equitable remedy of constructive trust
provides a sound basis for equitable jurisdiction.
8.

Courts

-

28

The factors to be considered on a motion to dismiss alleging
forum non conveniens are: (1) the applicability of Delaware law; (2)
the relative ease of access to proof in Delaware; (3) the availability
of compulsory process for witnesses in Delaware; (4) the possibility
of a view of the premises in Delaware; (5) the pendency of a similar
action or actions in another jurisdiction; and (6) any other practical
considerations which would make trial easy, expeditious, and inexpensive.
9.

Courts 0

28

The balance of convenience must tip quite decidedly in defendant's favor to obtain a dismissal on forum non conveniens grounds.

10.

Courts 0C= 28

The dismissal of a complaint on grounds of forum non conveniens
is not warranted when questions of Delaware corporate law are at
issue; when Delaware law allows a defendant to obtain items necessary for his defense through discovery; when Florida is not a
clearly more convenient forum; and when defendant fails to prove
hardship if litigation were to proceed in Delaware.
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Action C--

69(2)

A Delaware action will not be stayed in favor of a later-filed
Florida action when factors do not warrant dismissal on forum non

conveniens grounds, although defendant bears a lesser burden when
a stay is sought.
Bruce M. Stargatt, Esquire, Josy W. Ingersoll, Esquire, and Bruce

L. Silverstein, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for plaintiff.
Stephen E. Herrmann, Esquire, William J. Wade, Esquire, Charles
M. Cochran, IV, Esquire, and David C. Johnson-Glebe, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware, for defendant.
ALLEN,

Chancellor

Pending in this case are the motions of defendant John Kenneth
Chase, a former director and officer of plaintiff Hoover Industries,
Inc., to dismiss this suit on several grounds. Some of these grounds
have either been abandoned by defendant or have not yet been
fully briefed and argued. Accordingly, this opinion deals chiefly
with defendant's contentions that this action should be dismissed
on the grounds of forum non conveniens and lack of personal jurisdiction. With respect to the latter point, Mr. Chase contends that
service of process, which was effected pursuant to 10 Del. C. § 3114,
is ineffective because the suit is premised on alleged acts done, he
says, in his capacity as an officer of plaintiff, not in his capacity
as a director. The facts as they are alleged in the complaint and,
with respect to the forum non conveniens motion, as they appear from
affidavits of record, appear to be as follows:
I.
Mr. Chase lives in Florida. From January, 1973 until October,
1986 he was a director of Hoover Industries, Inc., a Delaware
corporation with its principal place of business in Miami. Chase
also served as vice-president of Hoover and president and director
of a wholly-owned subsidiary of Hoover until the subsidiary was
merged into Hoover. Following the merger, Chase became Hoover's
president, serving in that capacity until October, 1986.
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According to the complaint, starting at least as early as 1982,
Chase removed fabrics and materials from the warehouses of Hoover
or its subsidiary, diverted funds paid by customers to himself, and
wrongfully diverted corporate resources, including labor and materials, to Galen Way Associates, an unrelated business. Chase did
not disclose these acts to the Hoover board, but kept them secret.
On September 17, 1987, Hoover filed suit in this court against
Chase, seeking, among other relief, an accounting, money damages
and a constructive trust imposed upon misappropriated property.
Chase initially parried Hoover's move by moving for a dismissal, asserting that this court did not have (or should not exercise)
jurisdiction over him. Mr. Chase then filed an action against Hoover
in the Circuit Court of the Eleventh Judicial Circuit of Florida in
and for Dade County. Predicated upon an employment agreement
and a shareholders' agreement, Chase's Florida complaint seeks
declaratory relief, an accounting, and a judgment for monetary
damages. Chase contends that the Florida court, not this one, should
hear Hoover's accusations against him.
II.
Turning to the issues contested by the parties, I first treat the
question whether 10 Del. C. § 3114(a) authorizes substituted service
of process upon Mr. Chase in these circumstances.
That statute provides in pertinent part as follows:
Every nonresident of this State who after September
1, 1977, accepts election or appointment as a director,
trustee or member of the governing body of a corporation
organized under the laws of this State or who after June
30, 1978, serves in such capacity and every resident of
this State who so accepts election or appointment or serves
in such capacity and thereafter removes his residence from
this State shall, by such acceptance or by such service, be
deemed thereby to have consented to the appointment of
the registered agent of such corporation (or, if there is
none, the Secretary of State) as his agent upon whom
service of process may be made in all civil actions or
proceedings brought in this State, by or on behalf of, or
against such corporation, in which such director, trustee
or member is a necessary or proper party, or in any action
or proceeding against such director, trustee or member
for violation of his duty in such capacity, whether or not
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he continues to serve as such director, trustee or member
at the time suit is commenced.
Mr. Chase's argument is, of course, built upon the implicit
exclusion of "officers" from the reach of Section 3114. He does
not deny that as a director of Hoover he owed fiduciary duties to
the corporation, including the duty of loyalty. Nor does he contend
that the allegations of the complaint would not, if true, constitute
a wrong to the corporation perpetrated by him. His argument is
that that wrong, if done, was done as an officer and not as a
director. A director, he seems to contend, only acts through his
role on the board-when he attends board or committee meetings
and votes or when he functions under a special assignment from
the board. Here, the acts constituting the alleged wrong were acts
performed as an officer he says, not in his capacity as a director.
Since the General Assembly has implicitly excluded acts of officers
from the scope of Section 3114, he concludes that that statute does
not authorize substituted service upon him.
I disagree. The duty of loyalty of a director is, in my opinion,
a broad and encompassing duty that, in appropriate circumstances,
is capable of impressing a special obligation upon a director in any
of his relationships with the corporation. The flexibility of the
concept of fiduciary duty precludes hard and fast rules, but consider
the following: A director enters into a contract with his corporation
fdr the provision of materials with certain specifications. Inadvertently, the materials delivered fail to meet the contract specifications
to the detriment of the corporation. No breach of a director's
fiduciary duty could be found in such a breach of contract, in my
opinion, and thus it seems clear that the last clause of Section 3114
would not authorize subjecting the director to suit in Delaware in
an action seeking damages for the resulting injury. But now assume
the same facts, except assume also that the director intentionally
delivered nonconforming goods in order to cause the corporation
to lose business that he hoped would then be diverted to another
firm that for some reason he preferred. Do these facts, although
involving the same breach of contract, not also involve a breach
of the director's duty of loyalty-even though he did not act as a
director with respect to authorizing or breaching the contract?
It may be that every deliberate or intentional wrong visited
upon a corporation by a person who serves as a director at the
time of the wrong, constitutes a breach of the director's duty of
loyalty. The principle that would lead to such a conclusion would
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be that a director qua director owes a duty to the corporation to
so conduct himself in all of his capacities so as not to inflict an
intentional, wrongful injuiy upon the corporation. The proposition
hardly seems radical. I need not further explore the soundness of
that view now, however, as there is a narrower principle that is
applicable here.
[1-3] The duty of loyalty includes, in some circumstances, a
duty of disclosure. The intentional failure or refusal of a director
to disclose to the board a defalcation or scheme to defraud the
corporation of which he has learned, itself constitutes a wrong,
unless a recognized privilege against disclosure pertains. For example, assume an accountant serves on the board of X Company

and also serves as the company's outside auditor. Assume the simple
fact that he regularly submits statements for services that are false
and inflated (or assume that he uncovers, but knowingly fails to
report, a substantial irregularity in the company's accounts). These
acts are done as a professional retained by the company, not in
exercise of directorial power. But can there be any doubt that in
permitting the company to pay his unjustified statement (or in

permitting it to go forward without informing it of the irregularity),
he has breached a distinctive duty he owes as a director? The matter
seems altogether plain to me. A director does breach his duty of
loyalty if he knows that the company has been defrauded and does
not report what he knows to the board or to an appropriate committee of the board, at the very least when he is involved in the
fraud and keeps silent in order to escape detection. As alleged in
the complaint, this appears to be the case here. I therefore conclude
that the complaint does allege the breach of a directorial duty that
justifies the utilization of the process authorized by Section 3114.
[4] Section 3114 should, of course, be construed liberally,
consistent with its terms, to afford a forum in this State for the
litigation of questions involving the nature and scope of the legal
and equitable duties of directors of Delaware corporations. Armstrong
v. Pomerance, Del. Supr., 423 A.2d 174 (1980). To adopt Mr. Chase's
proposed reading of that statute would be to encourage a jurisprudence of distinctions of metaphysical subtlety; since very frequently the most active directors are officers as well, it might
encourage preliminary hearings for the drawing of such distinction.
Nothing in the language of Section 3114 requires such an approach.
A sympathetic reading of the statute, with its purpose in mind,
counsels rejection of it.
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III.
Mr. Chase argues as well that this court lacks subject matter
jurisdiction. According to him, the complaint only alleges fraud
and conversion, which he says are matters for the Superior Court.
He says that, even if a fiduciary duty has been breached (which,
he says, has not been properly pleaded), the complaint, in essence,
only seeks money damages. This argument must be rejected for
two reasons.
[5-6] Broadly speaking, there are two sources of exclusively
equitable jurisdiction. Each exists because a legal remedy is either
unavailable or inadequate. The first such source of jurisdiction is
the assertion of an equitable right. See generally McMahon v. New
Castle Associates, Del. Ch., 532 A.2d 601, 604 (1987). The second
is the pleading of facts which, if true, would justify the issuance
of an equitable remedy. Here, both sources of jurisdiction are urged.
Plaintiff claims that Mr. Chase's secretive conduct violated his
fiduciary obligation to the Company. These allegations do constitute
an equitable claim even if money damages are sought. See Harman
v. MasoneilanInternational,Inc., Del. Supr., 442 A.2d 487, 499 (1982).
[7] In addition, plaintiff seeks the equitable remedies of accounting and constructive trust. I put aside the accounting remedy.
The constructive trust remedy, if available, would entitle plaintiff
to all profits or accretions to the property subject to that remedial
device. It is thus a different remedy than that available for a
conversion from a law court. 4 Pomeroy, Equity Jurisprudence (5th
ed. 1941), § 1058. I am persuaded, in these circumstances, that
the complaint states facts which, if true, would entitle plaintiff to
this distinctively equitable remedy. Therefore, this request also
provides a sound basis for equitable jurisdiction in this instance.
IV.
[8] Chase has also moved for dismissal on forum non conveniens
grounds. The factors to be considered are well-settled: (1) the
applicability or not of Delaware law, (2) the relative ease of access
to proof, (3) the availability of compulsory process for witnesses,
(4) the possibility of a view of the premises, (5) the pendency or
non-pendency of a similar action or actions in another jurisdiction,
and (6) all other practical considerations which would make trial
easy, expeditious and inexpensive. Paruin v. Kaufman, Del. Supr.,
236 A.2d 425 (1967); General Foods Corp. v. Cryo-Maid, Inc., Del.
Supr., 198 A.2d 681 (1964). See also Life Assurance Co. of Pennsyhania
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v. Associated Investors Int. Corp., Del. Ch., 312 A.2d 337 (1973).
[9-10] In considering a forum non conveniens motion, a court
will, of course, consider the relative burden to each party. Great
respect, however, is given to plaintiffs choice of forum. In order
to obtain a dismissal on forum non conveniens grounds, the balance
of convenience must tip quite decidedly in defendant's favor. Kolber
v. Holyoke Shares, Inc., Del. Supr., 213 A.2d 444, 447 (1965). See
also States Marine Lines v. Domingo, Del. Supr., 269 A.2d 223, 225
(1970); ANR Pipeline Co. v. Shell Oil Co., Del. Supr., 525 A.2d 991,
992 (1987); Texas City Refining, Inc. v. Grand Bahama Petroleum Co.,

Ltd., Del. Supr., 347 A.2d 657 (1975). Considering the factors as
they apply in this case, I conclude that defendant has not borne
this burden.
As to the applicability of Delaware law, defendant vehemently
denies that it applies. In fact, according to defendant, this case
really does not relate "to any duty of Chase as a director, but to
disagreements between Chase and Hoover Industries, Inc. over
Chase's employment of Hoover." (Defendant's Reply Brief at 7)
(emphasis in original). I agree that the scope and nature of Mr.
Chase's employment contract may have an important bearing upon
the question whether he has breached fiduciary duties. The legal
issues relating to that contract are governed by matters of Florida
law. A Florida court could, of course, be expected to be more
familiar with and offer greater expertise in Florida law than will
this court or any court sitting outside of that jurisdiction. However,
questions of Delaware corporation law are ultimately posed by the
complaint and as to those, this court, by reason of its constant
exposure, has developed a "feel" that might not be duplicated
elsewhere. While I do not regard the law to be applied as the most
significant of the factors that are evaluated on a forum non conveniens
motion, I do think the application of Delaware law does explain
plaintiffs choice of forum and is entitled to some weight. See Armstrong v. Pomerance, Del. Supr., 423 A.2d 174, 177 (1980); McDermott,

Inc. v. Lewis, Del. Supr., 531 A.2d 206 (1987).
The parties have not thrown much light on the ease of access
to proof issue. With respect to this issue, defendant states, "[t]o
the best of affiant's knowledge and belief, all evidentiary items
required to defend this action are in Florida, and most are not
within Defendant's control; furthermore none of such evidence is
in Delaware." (Chase Aff. § 7). On the other hand, plaintiff's
current president states: "To the best of my knowledge and belief,
there are no evidentiary items located in Florida that are not within

1989]

UNREPORTED CASES

the control of Chase or Hoover." (Gonzalez Aff. § 9). If the items
necessary for the defense which Chase lacks are in Hoover's hands,
then Delaware law will allow him to obtain them by discovery.
Since Chase has not shown that any of the items he needs for his
defense would be necessarily unavailable if this suit is litigated in
Delaware, he has not established any great burden in terms of
access to proof. At worst, all he has established is that he may
have to ship items from Florida to Delaware. While, undoubtedly,
this involves some extra cost, no proof has been offered to show
that such a cost would be significant.
The availability of compulsory process for witnesses is another
consideration. Our rules of procedure are modeled on the federal
rules; we customarily issue commissions for the taking of depositions
of parties outside of this State. According to defendant, there are
seven persons whom he would like to have as witnesses at trial,
but who are not amenable to service of process in Delaware because
the address of each of them is in Florida. (Chase Aff. §§ 4,5). In
contradiction, plaintiff points to the affidavit of one of these potential
witnesses stating that he himself and one other potential witness
mentioned by Chase will appear voluntarily in the Delaware litigation. (Gonzalez Aff. §§ 7, 8). Furthermore, plaintiff claims, another of defendant's witnesses is not in Florida, but rather is now
in New York. (Gonzalez Aft. § 5). Finally, according to plaintiff,
it has several potential witnesses whom it would like to call to
testify for whom Delaware would be a more convenient forum than
Florida. Three of these potential witnesses are located in New York.
One lives in Connecticut and another in California. (Gonzalez Aff.
§ 4(a)-(d). See also id., § 3).
It appears that neither Delaware nor Florida are ideal for every
witness. The facts as they appear now, however, do not suggest
that Florida would be a clearly more convenient venue for this
litigation than this state.
Yet another factor is the pendency or non-pendency of a similar
action in another jurisdiction. In this instance, there is a Florida
action pending which is similar in some respects. In the Florida
action, in which the plaintiff is Chase, Hoover is alleged to owe
Chase money. In addition, however, he seeks a declaratory judgment that the funds he took from Hoover were part of an expense
account given to him pursuant to an oral agreement and that suit
has been brought in this court for purposes of harassment. While
the Florida suit does not cover other actions Chase is alleged to
have committed in violation of his fiduciary duties, viz., diversion
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of corporate non-monetary assets such as materials and labor, its
pendency would nevertheless make dismissal a less significant outcome to plaintiff.
The final factor to be considered is the practicality of litigating
here in Delaware. Defendant has stated that he "would be caused
great hardship if the litigation were to proceed in Delaware and
the necessity to come to Delaware for depositions or for trial of
this matter because he would loose [sic] income for the time required
for such travel and his ability to earn a living would be disrupted."
(Chase Aff. § 6). Although the court is not unsympathetic to the
plight of an out-of-state litigant, as I view the matter, defendant
has not made out a showing of hardship. If it is necessary to take
defendant's deposition, it can, in this instance, be arranged to have
that done in Florida rather than Delaware. As for loss of income
due to trying the case in Delaware, defendant will not be able to
work while testifying whether trial is held here or in Florida. Travel
between Florida and Delaware will take some time, but not a great
deal. In my view, defendant has not established that the cost of
travel and accommodations will be disproportionate in relation to
what is at stake in this litigation.
In short, while defendant has asserted some inconvenience
resulting from litigating here in Delaware, it is not apparent that
defendant would experience such hardship from litigating in Delaware as to warrant dismissal of plaintiff's complaint.
[11] Finally, as an alternative, Mr. Chase has asked that this
action be stayed in favor of his later-filed Florida lawsuit. Such a
motion-when made with respect to a later-filed lawsuit-requires
an assessment of the factors considered above with respect to the
forum non conveniens motion, although defendant bears a lesser burden
when a stay is sought. Moore Gulf, Inc. v. Ewing, Del. Supr., 269
A.2d 51 (1970). However, the pendency of the Florida action makes
analysis of the two issues virtually identical here. Therefore, for
the reasons that lead me to decline the motion to dismiss, I will
deny the motion for a stay.
IT IS SO ORDERED.
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KAHN v. HOUSEHOLD ACQUISITION CORP.
No. 6293
Court of Chancery of the State of Delaware, New Castle
May 6, 1988
Plaintiff brought a class action suit on behalf of former minority
shareholders of Wein Air Alaska, Inc., against defendant corporation and its parent challenging the merger of defendant and Wein.
Plaintiff alleged that defendant, Wein's majority shareholder,
breached its fiduciary duties by manipulating the timing of the
merger, failing to make full disclosure and paying the minority
stockholders an unfair price.
The court of chancery, per Vice-Chancellor Berger, held that
defendant did not manipulate the timing of the merger because
there was no evidence that the merger was timed to camouflage
Wein's true value. The court further held that defendant did not
fail to make full disclosures to either stockholders or financial advisors. Finally, the court held that the minority stockholders were
paid an unfair price of $6 per share, because the court calculated
the fair market value of Wein's common stock at the time of the
merger to be $7.27 per share.
1. Corporations 0=:, 182.4(4), 584
Under Alaska law, the stockholders of an Alaskan corporation
STAT. §§ 10.05.417.426 (1957).

have the statutory right to seek appraisal. ALAsKA

2.

Courts C-

26, 28, 35

Established Delaware law regarding the exclusivity of the appraisal remedy controls where the substantive law of another jurisdiction is not settled by the other jurisdiction on the issue.
3.

Corporations 0

584

Where a complaint states an entire fairness claim, appraisal is
not plaintiffs exclusive remedy.
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584

The acquiring corporation in a cash-out merger, which fails
to disclose material facts relating to the fairness of the merger price
and which manipulates the timing of the merger, breaches its duty
of entire fairness.
5.

Corporations 0

584

Where a cash-out merger is proposed, shortly after the acquiring corporation obtains the last significant block of outstanding
stock, and there is no evidence that the acquiring corporation is
pressed to consummate the merger before an anticipated event that
would require payment of a higher price, there is no breach of the
duty of fairness regarding the timing of the merger.
6.

Corporations Czz- 198(3), 198(4), 198(5)

In a cash-out merger, the acquiring corporation has not made
a misrepresentation where its proxy statement asserts that there is
no intention of liquidating or selling the assets of the target corporation, and shortly after the merger it explores a business transaction for the purpose of expanding the target corporation.
7.

Corporations C=

198(3), 198(4), 198(5)

In a cash-out merger, the acquiring corporation has not made

a misrepresentation where such corporation's proxy statement asserts that there is no intention of liquidating or selling the assets
of the target corporation, and shortly after the merger explores the

sale of the target corporation where the prospective buyers were
not solicited directly or indirectly by the acquiring corporation.

8.

Corporations C--

585

In a merger, a supplemental disclosure of information must
be made to a target company's shareholders only if that information
would significantly alter the total mix of information made available

to the stockholders.
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9.

Corporations 0

584

Under Delaware law, a corporation's net asset value, or liquidation value, does not generally reflect the company's going
concern value under Delaware law.
10.

Corporations 0

584

Asset value, being a liquidation value, cannot be used as a
the sole measure of fair value under Delaware law.
11.

Corporations 0

584

In calculating a corporation's fair value, the court considers
all elements of value that may be proved by any techniques generally
accepted in the financial community.
12.

Corporations 0

584

Merger discussions with other parties, by the target corporation, which are not tied to information known to the acquiring
corporation prior to the merger are irrelevant for purposes of determining the fairness of the merger price as of the date of the
merger.
Pamela Tikelis, Esquire, of Greenfield & Chimicles, Wilmington,
Delaware; Sidney B. Silverman, Esquire, and Joan Harnes, Esquire,
of Silverman & Harnes, New York, New York, for plaintiff.
A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire, and Vicki A. Hagel, Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

This is the decision after trial in a class action challenging the
December 16, 1980 merger between Wien Air Alaska, Inc. ("Wien")
and Household Acquisition Corp., a wholly-owned subsidiary of
Household Finance Corporation (collectively "Household"). The
class consists of the former minority stockholders of Wien, who
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were cashed out at $6 per share. Plaintiff Ruth Kahn alleges that
Household, the owner of approximately 88.4% of Wien's outstanding common stock, breached its fiduciary duties by manipulating
the timing of the merger, failing to make full disclosure and paying
the minority stockholders an unfair price.
I.
At the time of the merger, Wien, an Alaska corporation, was
the largest air carrier of passengers, freight and mail within the
state of Alaska. In the summer of 1979, Wien had approximately
3.7 million shares of common stock outstanding and, during the
first six months of 1979, the bid and asked prices for its stock
ranged from $3.50 to $6.00 per share.
The events leading to the merger began in June, 1979, when
Household initiated discussions with Wien's management regarding
a possible acquisition. Household stated that it was prepared to
make a tender offer for all of Wien's stock at $6 per share if Wien's
board of directors approved the offer and if Wien's directors and
officers agreed to sell their stock at the same price. Seven of Wien's
eleven directors voted in favor of the Household proposal at a
meeting on June 27, 1979. However, certain Wien directors with
substantial stockholdings (including Sigurd Wien, who owned 9.2%
of the outstanding shares) voted against the proposal. Accordingly,
the discussions with Household were discontinued.
On July 20, 1979, Wien announced that Mr. Wien had changed
his mind and decided to endorse the Household proposal. Six days
later, Alaska Airlines, Inc. ("Alaska Airlines") delivered a letter
to Wien proposing to purchase all of Wien's outstanding stock for
$6.50 per share in cash. Wien rejected the Alaska Airlines proposal
upon advice that an acquisition by Alaska Airlines would raise
serious antitrust questions and likely would involve substantial regulatory delays and uncertainties. At a Wien board meeting held
on July 27, 1979, a resolution approving the Household tender
offer was adopted by a vote of nine to two. A second resolution,
recommending that the Wien stockholders tender their shares, was
adopted by a vote of six to five. On the same day, Household
entered into a stock purchase agreement with certain Wien officers

and directors whereby Household acquired their holdings, totaling
approximately 18% of the stock, for $6 per share.
The Household tender offer commenced on July 31, 1979.
However, Alaska Airlines and its wholly-owned subsidiary (collec-
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tively "Alaska Airlines") began purchasing Wien stock in the open
market. According to SEC filings, Alaska Airlines' purpose was to
obtain a significant minority position and to block the acquisition
by Household. The open market purchases by Alaska Airlines drove
the market price for Wien's stock above $6 per share. (Alaska
Airlines paid from $5.875 to $7.125 per share.) As a result, Household responded on August 15, 1979 by raising its tender offer price
to $6.50 per share. Household acquired 1,644,201 shares of Wien's
stock, or approximately 44% of the outstanding shares, pursuant
to the tender offer and related stock purchase agreement. The other
major stockholders at that time were Alaska Airlines, which owned
approximately 30% of the outstanding shares, and a group of Wien
pilots, which owned approximately 18% of the outstanding shares.
In the fall of 1979, Household increased its ownership to approximately 56% by purchasing, at Wien's request, one million
shares at $6.50 per share. Wien informed Household at that time
that it was in breach of certain loan agreement covenants concerning
the ratio of Wien's current assets to current liabilities as well as
certain other covenants to senior debt holders. Wien was unable
to cure those breaches and advised Household that, if the Wien
debenture holders declared an event of default, the company would
be seriously adversely affected. Accordingly, Wien requested that
Household purchase the additional stock and the proceeds were
immediately applied to reduce Wien's long-term bank debt.
During the first quarter of 1980, Household made two small
stock purchases, one at $6.50 per share and the other at $6.25 per
share. In May of that year it purchased the stock held by Alaska
Airlines for $6.00 per share after the Civil Aeronautics Board
("CAB") found that Alaska Airlines' purchases of Wien's stock
violated the Federal Aviation Act. The CAB ordered Alaska Airlines
either to file an application for approval of its Wien holdings
(considered "control" for purposes of the Federal Aviation Act) or
promptly divest itself of the Wien stock. In August, 1980, Household
acquired the block of stock held by the pilots group and other
former employee stockholders for $6.00 per share in settlement of
litigation. As a result of these purchases, at the time of the merger
Household owned 4,192,062 Wien shares or approximately 88.4%
of the outstanding common stock.
In its July 31, 1979 Offer to Purchase, Household stated its
intent to propose a merger if Household acquired control of the
company, but less than all of its stock. The Wien stockholders were
advised that the merger probably would involve the payment of
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$6.00 in cash, "but could involve payment of more or less than
$6 per Share depending upon circumstances and prospects at that
time." Offer to Purchase, p. 13. Consistent with its stated intentions, on September 15, 1980, John B. Spring ("Spring") Household's Chief Financial Officer, prepared an internal memorandum
analyzing the price to be offered in the merger. Spring concluded
that there was both historical and theoretical support for a price
within the range of $4.75 to $6.50 per share and that the most
appropriate price would be "nearer the mid-point of this range."
Defendant's Ex. 13, p. 1. Donald C. Clark ("Clark"), then the
President of Household, discussed the Spring memorandum and
other factors bearing upon the value of Wien with Gilbert R. Ellis

("Ellis"), Household's Chairman and Chief Executive Officer. Clark
advised Ellis of his belief that Wien was a "less viable candidate"
in the fall of 1980 than it was in the summer of 1979, when the
acquisition proposal was made. Trans., Vol. II, p. 28. Clark concluded by recommending that the merger price be set at $6.00 per
share, a price he considered to be "eminently fair." Id. at 29. Ellis
agreed with Clark's recommendation and directed Clark to proceed
with the merger.

A special meeting of the Wien board of directors was held on
October 6, 1980 to consider the proposed merger, among other

matters. Clark and another Wien director, who is also an officer
and director of Household, discussed the reasons for the merger
and the basis upon which the $6.00 price was set. At the conclusion
of the two hour meeting, the Wien directors unanimously adopted
a resolution approving the proposed merger subject to receipt of a
fairness opinion from Wien's financial advisers, Salomon Brothers,
Inc. ("Salomon Brothers"). At a special board meeting held on
November 21, 1980, Roger Miller ("Miller"), of Salomon Brothers,
reviewed the investment banking firm's conclusion that the merger
price was fair to Wien's public stockholders from a financial point
of view. Following discussion of Salomon Brothers' opinion and

certain comparative statistical data distributed by Miller to the
directors, the Wien board approved the merger by a vote of five
to zero. Three of the four Wien directors who were also officers
or directors of Household did not attend this meeting and the fourth
abstained from voting. Stockholder approval of the merger was
assured by virtue of Household's stock ownership and the merger
was consummated following the December 16, 1980 special stockholders' meeting.
Wien's performance during the mid to late 1970's and its
prospects in the fall of 1980 were the subject of a fair amount of
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debate at trial. During the period from 1974 through 1976, Wien
operated at a profit. Its total revenues increased each year from
$38.4 million to $63.7 million and its book value went from $4.70
to $6.12. However, Wien's net income per share went down from
$1.01 to $.65. The high and low bid and asked quotations during
1975 and 1976 ranged from $8.375 to $3.875.
In May, 1977, Wien's pilots went on strike and the labor

dispute was not settled until March, 1979. There is no question
that the strike, and the consequent curtailment of operations, adversely affected Wien's performance in 1977. The company suffered
a loss of $742,000. In 1978, the company reported a modest net
income of $482,000 while the strike was still underway. During
1977 and 1978 the high and low bid and asked quotations for
Wien's common stock ranged from $5.25 to $3.00.
Although the strike was settled in March, 1979 on terms that
were deemed favorable to Wien, the company suffered a loss of
$1.7 million that year. Plaintiff emphasizes the impact of the strike
on Wien's 1979 performance and there is evidence that it cost
approximately $500,000 to retrain and recertify Wien's pilots when
the strike ended. However, other factors had a more significant
impact on Wien's earnings. Fuel costs rose from S.45 per gallon
in 1978 to $.70 per gallon in 1979, resulting in a $3 million increase
in fuel expenses. In addition, Wien increased its borrowing in order
to purchase three new airplanes and its interest rate on the loans
increased from 13.75 % to 17.5 %. The larger debt and rising interest
rates resulted in a $2.2 million increase in interest expense in 1979.
It should be noted that Wien's poor results in 1979 were not
anticipated at the time Household commenced its tender offer. For
the eight months ended August 31, 1979, Wien's net income was
$37,000. It was not until the fourth quarter of 1979 that Wien
posted its record loss of $1.5 million.
In 1980, Wien reported net income of $1.56 million. However,
the merger was consummated in December, 1980, before the year
end results were known. In the proxy statement, disseminated on
November 24, 1980, the Wien stockholders were advised that the
company's net income for the first nine months of the year was
$534,000. The proxy statement disclosed that Wien had projected
net income of $1.43 million for the year and went on to explain:
Most of the factors upon which the foregoing projections
are based are beyond the control of Wien and are subject
to significant uncertainties and contingencies. Such projections were merely estimates of expected results of op-
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erations for 1980, and there is no assurance that they will

be realized. It is currently anticipated that actual net
income for 1980 will be materially less than the amount
projected, unless Wien's subsidy or mail rate from the U.

S. Government, both of which are presently under review
by the CAB, is increased during 1980 substantially over
the amounts proposed by the CAB. .

.

. If a substantial

subsidy or mail rate increase were granted in 1980, actual
net income could reach, or even exceed, the amount projected, although there can be no assurance that this will
occur. Neither Wien, HFC nor HAG expects to furnish
updated projections to Wien shareholders.
Proxy Statement, p. 38.
Under the heading "Business of Wien," the proxy statement
discussed the company's historic reliance upon mail revenues and
the federal subsidy. For at least five years prior to 1979, Wien
held exclusive rights as the carrier authorized to carry U. S. Mail
on its intra-Alaska routes. Since 1975, Wien's mail revenues constituted at least 15% of its total operating revenues and in 1979
mail revenues represented 18.7% of the total. At the time the proxy
statement was issued, Wien was engaged in proceedings with the
CAB over the 1980 mail rate. The CAB had proposed an overall
decrease in the rate and Wien countered with a proposal for a
substantial increase. This information was disclosed, along with the
fact that the increase sought by Wien would result in approximately
$1-2 million in additional income and that the CAB was expected
to decide the matter by the end of the year. In fact, Wien was
notified in late December that the CAB had finalized the 1980 mail
rate and the company received an additional $1.9 million in February, 1981, for services rendered in 1980. Only $334,480 of this
additional mail revenue was included in Wien's 1980 year end
results. The remainder was recognized in 1981.
The other uncertainty with respect to federal revenues was the
amount of public service subsidy Wien would receive for its traditionally unprofitable service to isolated locations in Alaska. Wien
received such a subsidy every year for more than 30 years and for
the five years prior to the merger the subsidy represented between
3 and 4% of the company's total operating revenues. The proxy
statement disclosed that the CAB had proposed an annual rate of
approximately $4.9 million whereas Wien had originally requested
$11.3 million. It was reported that, in the opinion of Wien man-
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agement, a subsidy ranging from $7 - 10.7 million could be supported. As with the mail rate decision, it was expected that the
CAB would decide on the subsidy rate by the end of 1980 or early
the following year. On December 2, 1980, the CAB's subsidy staff
and representatives of Wien reached a tentative agreement on a
1980 subsidy rate of approximately $6.2 million. The company
made no supplemental disclosure of this tentative agreement.
Plaintiff presented evidence of the following post-merger events
over Household's objection.' In the section entitled "Fairness of
the Transaction," the proxy statement explained that Household
had no intention of liquidating Wien or selling its assets and, as
a result, neither Wien nor Household attempted to estimate Wien's
liquidation value. Proxy Statement, p. 14. Plaintiff argues that the
facts indicate otherwise. A Wien strategic planning document prepared early in 1981 discusses the possibility of a merger with a
seasonally compatible airline:
Each year Wien faces a major difficulty in matching airlift
capacity with the fluctuating seasonal demands of the Alaska
market. Historically, Wien has earned a profit four months
of the year and lost money the remaining eight months.
The greatest opportunity for growth, therefore, occurs
during those eight months when the excess airlift can be
used to generate new profits outside the Alaska market.
A merger or affiliation with a West Coast, Southwestern,
Hawaiian or foreign carrier whose business peaks during
the winter would diminish the need for Wien to add lift
each summer. Continuing growth in the Alaska summer
market makes it prohibitively expensive to obtain additional lift unless work is predictably available for the aircraft during the off-season.
Wien's Strategic Plan 1981, p. 7. Also in the early months of 1981,
Clark began exploring the possibility of swapping planes or merging
with Air Florida, whose seasonal needs appeared to complement
those of Wien. Clark testified that he was developing data on Air
Florida, but not with the intent of selling Wien; rather he was
trying to expand the company. Clark's idea "went nowhere" be-

1. The Court reserved decision on the objection and will discuss the

question of the admissibility of this evidence, where necessary, hereafter.
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cause of such problems as differences in unionization and incompatibility of aircraft. Trans., Vol. II, p. 71.
In the fall of 1981, apparently without any connection to his
earlier interest in Air Florida, Clark was approached by Bob Jepson
("Jepson"), of Continental Bank, about Air Florida's interest in
acquiring Wien. Clark told Jepson that Wien was not for sale, but
that if an attractive offer were made it would have to be considered.
Clark then spoke with Ellis and the two decided that an offer of
$50 million in cash would be so attractive that Household would
sell. Those terms were then communicated to Jepson, who arranged
a meeting between Clark and Air Florida's chief executive officer.
Air Florida was unable to obtain financing for the acquisition at
the price set by Wien. Accordingly, discussions between Air Florida
and Wien were terminated.
Air Florida's interest in Wien generated interest by others.
Certain members of senior management of Wien approached Household and were given the same response that was given to Air
Florida-Wien was not for sale, but Household would sell the
company for $50 million. Nothing developed with respect to senior
management's interest. A third inquiry was made on behalf of Neil
Bergt ("Bergt"). Household treated Bergt as it did the other potential acquirors. This time, however, the parties got as far as
entering into a letter of understanding executed on November 21,
1981. The Bergt acquisition was not consummated because the
CAB placed a condition upon its approval of the proposed transaction and that condition was not acceptable to Bergt.
II.
[1-2] The first legal issue to be resolved is whether plaintiffs
exclusive remedy is appraisal. Wien is an Alaska corporation and,
under Alaska law, its stockholders had the statutory right to seek
appraisal. See Alaska Stat. §§ 10.05.417 - 10.05.426. There appear
to be no Alaska decisions addressing the question of whether appraisal is a dissenting stockholder's sole remedy and the parties
agree that, under these circumstances, Delaware law controls. See
Bowl-Mor Company, Inc. v. Brunswick Corp., Del. Ch., 297 A.2d 61
(1972) (Court assumes that substantive law of another jurisdiction
is the same as Delaware's in the absence of argument as to the
law of the other jurisdiction.) Plaintiff argues that, under Weinberger
v. UOP, Inc., Del. Supr., 457 A.2d 701 (1983), the class is not
relegated to an appraisal remedy because Weinberger authorized the
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application of a "quasi-appraisal remedy" in cases such as this one
where the merger was consummated before the Weinberger decision
was handed down. Alternatively, plaintiff argues that her complaint
states as entire fairness claim as defined in Weinberger because the
wrongs alleged include elements of unfair dealing as well as unfair
price.
[3-4] I will not address the question of whether the "grandfather
clause" in Weinbergerapplies to stockholders of an Alaska corporation
because I find that the complaint states an entire fairness claim
and, therefore, appraisal is not plaintiff's exclusive remedy. Household allegedly failed to disclose material facts relating to the fairness
of the merger price and manipulated the timing of the merger.
These claims, if proven, would establish a breach of the duty of
entire fairness.
III.
Turning to the merits, plaintiff claims that Household breached
its duty of entire fairness by proposing and implementing the merger
at a time when Wien's financial prospects were uncertain and only
a short time before it was anticipated that those uncertainties would
be resolved. She argues that, given the problems Wien faced during
1977 through 1979, its year end financial statement for 1980 was
critical to an accurate appraisal of the merger price being offered
to Wien's minority stockholders. The extended pilots' strike did
not end until 1979 and in that year fuel costs and interest rates
increased sharply. Thus, the 1980 results represented the first opportunity in several years to assess Wien's strength and prospects.
Plaintiff acknowledges that Household was under no legal obligation
to postpone the merger. However, she contends that Household
deliberately timed the merger to take advantage of the uncertainties
as to whether Wien would meet its 1980 projections and obtain
favorable federal subsidy and mail rates. Under these circumstances,
plaintiff urges the Court to find that Household breached its duty
of entire fairness in the timing of the merger.
Household makes two points in response. First, it notes that
there is no evidence to suggest that Household manipulated the
timing of the merger. At the outset, Household announced its
intention to acquire 100% ownership of Wien through the tender
offer and, after acquiring control of Wien, through a merger. See
Offer to Purchase, pp. 12-13. It was not until May, 1980, when
Alaska Airlines sold its Wien stock to Household, that Household
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owned sufficient stock to accomplish the merger. 2 In August, 1980,
Household acquired the 18% block held by the pilots group. The
following month Household analyzed the price to be paid in the
merger and a few weeks later, on October 6, 1980, the merger
proposal was presented to Wien's directors. In short, the evidence
indicates that the merger was not purposely timed to occur just

before the end of the year. Rather, the timing was the result of
the sequence of events that led to Household's acquisition of control
of Wien and the short additional time necessary to formulate and
present the merger proposal.
In addition, Household argues that at any given time there
would be uncertainties as to an operating company's prospects. If
the merger were accomplished after Wien's fourth quarter results
for 1980 were reported, there would be uncertainty as to the company's results for the first quarter of 1981 and its projections for
that year. The same is true with respect to the federal subsidy and
mail rate. The evidence establishes that from April, 1980 through
January, 1981, Wien was continuously engaged in CAB subsidy
and rate reviews and that when the 1980 rates were established in
January, 1981, the rates for 1981 were expressly left open. Thus,
if the merger had been put off for a few months, the uncertainties
with respect to 1980 would have been resolved, but many of the
same questions would have been raised for the year 1981.
[5] I am not entirely satisfied with Household's suggestion that
the timing of this merger cannot be attacked because there is always
the potential that the future resolution of pending matters will be
important. However, the facts do not support the manipulation
theory advanced by plaintiff. There is no evidence that the merger
was timed to camouflage Wien's true value. It was proposed shortly
after Household acquired the last significant block of outstanding
stock and there is nothing to suggest that Household pressed to
have the merger consummated before any anticipated event that
would require the payment of a higher price. Accordingly, I find
that Household did not breach its fiduciary duty in this regard.
IV.
On the issue of disclosure, plaintiff complains that Household
failed in its obligation to fully inform Wien's stockholders, its

2. The affirmative vote of 662/3% of the outstanding shares was required
for approval of the merger.
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investment banker, its board of directors and this Court. Specifically, plaintiff argues that Household made the following material
omissions or misrepresentations: (1) failing to supplement the proxy
statement with disclosures of the tentative CAB agreement on the
1980 federal subsidy rate; (2) misrepresenting that Wien was financially dependent upon Household; (3) misrepresenting that
Household had no intention of liquidating Wien or selling its assets
after the merger; (4) misrepresenting to Wien's investment banker

that Wien was not expected to meet its 1980 earnings projection;
(5) failing to disclose that the advice of Wien's investment banker
was tainted; and (6) submitting false and misleading affidavits to
this Court in connection with the motion for a preliminary injunction heard on December 10, 1980.
I find that there was no misrepresentation in the proxy statement with respect to Household's intentions or Wien's financial
dependence upon Household. Plaintiff argues that,
contrary to the disclosures in the proxy statement, Household
must have been planning to sell Wien after the merger. She bases
this argument on the fact that, within a few months after the merger,
Clark began looking into the possibility of an airplane swap or
business combination between Wien and Air Florida. Plaintiff also
questions Household's explanation for the merger discussions that
took place in the fall of 1981. Clark testified that Wien was not
for sale but that, consistent with Household's fiduciary duties, it
set an extremely attractive price for Wien after Air Florida's unsolicited expression of interest. She notes that Clark went to the
effort of flying a company plane from Chicago to Houston to pick
up Air Florida's investment banker and the two men then discussed
the possible merger on a flight to Atlanta. Such conduct would
hardly be expected from a reluctant seller.
[6-7] Based upon the evidence, I think it is fair to say that
Household had developed some interest in selling Wien (at the right
price) by the fall of 1981. However, it does not follow that Household
was intending to sell Wien at the time of the merger. I accept
Clark's testimony that there was no such intent and that his exploration of a possible transaction with Air Florida was for the
purpose of expanding rather than selling Wien. The Wien strategic
plan suggested that a combination with a seasonally compatible
airline would be beneficial and Clark took preliminary steps with
an eye toward implementing the strategic plan. In addition, to the
extent that Household later explored a sale of Wien, the evidence
establishes that the prospective buyers were not solicited, directly
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or indirectly, by Household. Thus, I find that the relevant disclosures in the proxy statement were not misrepresentations. See Lewis
and Markewich v. Charan Industries, Inc., Del. Ch., Civil Action
No.7738, Berger, V. C. (September 20, 1984).
Plaintiffs claim with respect to Wien's financial dependence
on Household fails for the same reason. The proxy statement discloses that Wien was in "serious need of financial support" prior
to the merger and that, in the opinion of Wien's directors, the
future growth and profitability of the company would continue to
"depend significantly" on Household's financial assistance. Proxy
Statement, p. 8. The fact that Wien needed financial support from
Household prior to the merger is undisputed. As noted earlier,
Household invested $6.5 million in Wien during the fall of 1979
because Wien was then in breach of various covenants in its debt
securities and loan agreements. In addition, Household caused its
insurance subsidiary to make below-market loans to Wien and was
generally attempting to restructure Wien's debt, most of which was
subject to a floating interest rate. Given these facts, I find no basis
on which to question the accuracy of the disclosure that Wien had
required financial support from Household.
The only possible problem relates to the disclosure that Wien's
directors anticipated that Wien would continue to depend upon
financial assistance from Household. Plaintiff points out that Wien
paid a $2 million cash dividend to Household late in 1981. However,
she produced no evidence that the dividend was contemplated in
1980. To the contrary, Household established that the dividend was
part of a new corporate policy adopted in 1981. In addition, Clark
testified that Household continued to provide assistance in restructuring Wien's debt during 1981. On this record I find that the
evidence does not support the conclusion that the proxy statement
misrepresented the Wien directors' beliefs as to the company's
continued financial reliance on Household.

The remaining claimed omissions and misrepresentations
(whether to the stockholders or others) 3 focus on the 1980 subsidy
and mail rates. On November 21, 1980, Miller reported to the
Wien directors the opinion of Salomon Brothers that the proposed
merger price was fair from a financial point of view. In preparing

3. Because of the conclusions I reach, it is not necessary to address the
question of whether Household could be held liable for omissions or misrepresentations allegedly made to the Court.
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the fairness opinion, Miller had received Wien's financial projections
for 1980, but had been advised by Wien's management that the
company's earnings would be below those projections. 4 In fact,
Miller understood that the year end results would show a loss. As
it turned out, Wien's 1980 earnings were slightly higher than
projected, in part because of the 1980 federal subsidy granted by
the CAB. A tentative agreement as to the amount of that subsidy
was reached on December 2, 1980, but neither Miller nor Wien's
stockholders were given this updated information.
Plaintiff relies on these facts, in arguing that Household breached
its duty of complete candor. Lynch v. Vickers Energy Corp., Del.
Supr., 383 A.2d 278 (1978). As I understand her position, plaintiff
contends that Wien's stockholders were misled in two respects.
First, there was no supplemental disclosure of the tentative CAB
agreement. Second, neither Salomon Brothers nor the Wien board
reconsidered its evaluation of the fairness of the merger price in
light of the proposed subsidy rate. Thus, the fairness opinion was
tainted; the Wien directors' decision, likewise, was not fully informed; and the stockholders were left in the dark as to these
deficiencies.
[8] Given the disclosures made in the proxy statement and the
fact that Miller's fairness opinion would not have changed if he
had known about the subsidy rate, I find that these omissions were
immaterial. The fact that a tentative agreement was reached as to
the 1980 federal subsidy rate would only have to be disclosed if
that information would significantly alter the total mix of information made available to the stockholders. Rosenblatt v. Geto Oil
Co., Del. Supr., 493 A.2d 929, 944 (1985) (quoting TSC Industries,
Inc. v.Northway, Inc., 426 U.S. 438, 449 (1976)). The proxy statement disclosed that: (1) historically, the federal subsidy had amounted
to 3-4% of total operating revenues; (2) the 1979 subsidy was
approximately 4% or $3.4 million; (3) Wien had been granted a
temporary increase to $4.2 million effective April, 1979; (4) in
May, 1980 the CAB staff proposed an annual subsidy rate of
approximately $4.9 million; (5) in August, 1980, Wien submitted
additional analysis to the CAB which, "in the opinion of Wien

4. Plaintiff tried to establish, through hearsay, that management's pessimistic view constituted a misrepresentation. There was no admissible evidence

that management did not, in fact, hold the opinions expressed to Miller and the
Court.
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management, may support an annual subsidy rate in the range of
approximately $7-10.7 million." Proxy Statement, p. 4.; (6) it was
then anticipated that actual net income for 1980 would be materially
less than projected unless either the subsidy or mail rate were
increased substantially over the amount proposed by the CAB; and
(7) if either of those increases were granted, actual net income
could reach or exceed the amount projected.
In light of these disclosures, I conclude that the supplemental
disclosure of the December 2, 1980 agreement with the CAB staff
would not have significantly altered the total mix of information
available to the stockholders. First, the December agreement was
a tentative agreement. Thus, with a supplemental disclosure the
stockholders would only have known that there was a good chance
that the 1980 subsidy rate would be approximately $6.2 million.
A reasonable stockholder could have expected such a result from
the information that was disclosed since the CAB had proposed a
rate of approximately $4.9 million and Wien had countered with
a subsidy ranging from $7-10.7 million.
The fact that Miller was not advised about the tentative agreement, likewise, is immaterial. His fairness opinion did not turn
upon the amount of the federal subsidy and he testified that his
concerns about the subsidy and mail rate were not limited simply
to the amounts that would be set for 1980. Rather, he noted Wien's
comparatively heavy reliance upon those revenues and the fact that
the amount of those revenues was always subject to uncertainty as
negative factors in evaluating Wien's prospects. Thus, if he had
been told of the tentative agreement with the CAB staff in December, 1980, he would not have advised the Wien board differently.
V.
The final and probably most critical element of plaintiff's claim
is that the merger price was not entirely fair. Plaintiffs expert,
James E. Walter ("Walter"), concluded that the fair value of Wien's
stock at the time of the merger was
not less than $10 per share. Walters assumed that the value of
Wien's assets would constitute a "floor value" to a party interested
in acquiring the company. He calculated Wien's asset value by
making adjustments to its book value for such matters as accumulated depreciation and the appraised value of its airplanes and
real property. Using Wien's estimate that the airplanes were worth
approximately $70-80 million, Walter found that the adjusted asset
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value ranged from $11.28 to $13.39 per share. The same calculations, made with figures derived from "Avmark," a monthly
airplane periodical, yielded a value of $9.17 per share. Walter
decided that $10 per share, which is less than the average of the
three calculations, was an appropriate floor value for Wien's stock.
After arriving at the $10 figure, Walter tested his result against
other measures of value. He selected ten airlines that were not
cargo airlines and that had operating revenues of less than $300
million. He then averaged each company's reported operating revenues for 1979 through 1980 and obtained the ratio of that company's price (based upon the average of its high and low price for
each year) to its operating revenues. The same calculation was
performed for each company with respect to the ratio of its price
to book value, earnings and cash flow. The median values for the
ten airlines in question yielded ratios of 0.53 for operating revenues,
1.96 for book value, 8.5 for earnings and 4.8 for cash flow. Walter
performed the same calculation for the years 1979 through 1981 to
see whether the relationship remained relatively constant and the
results were reasonably close.
Walter applied the price ratios to Wien's results for 1980 and
1981. The per share values for 1980 were $14.16 based upon
operating revenues, $11.86 based upon book value, $2.79 based
upon earnings and $8.39 based upon cash flow. Walter did not
compute the per share values for 1981 for operating revenues or
book value, but did compute that Wien's 1981 value based upon
earnings was $8.57 and its value based upon cash flow was $13.75.
Walter thought it was appropriate to average the per share values
calculated from earnings and cash flow for the two years (1980 and
1981) because there was some question as to whether revenues had
been properly matched against expenses during 1980.5 The averaging yielded a per share value of $5.68 based upon earnings and
$11.07 based upon cash flow. Walter was satisfied that the ranges
obtained using these ratios were moderately consistent with his
original valuation and he concluded that $10 per share was "within
the ball park of an assessed floor value." Trans., Vol. I, p. 163.
Miller, Household's expert, opined that at the time of the
merger Wien's stock was worth between $4.25 and $4.75 per share.

5. For example, as noted earlier, Wien received $1.9 million in February,
1981 for mail service supplied in 1980. However, only $334,480 of this amount
was included in Wien's 1980 financial statements.
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He arrived at this conclusion by reconstructing the market price
and adding an appropriate merger premium (which, based upon
his experience, Miller decided should be 20-36%). Miller started
with Wien's actual market price in May, 19 7 9-approximately $3.50
per share. He explained that it is customary, when using market
data to select a date approximately 30 days prior to the first public
announcement of information relating to the transaction in order
to remove the "noise" generated by possible leaks about the transaction. Miller then analyzed the price at which Wien's stock would
have been trading on the merger date if Househpld had not intervened.
Miller reviewed the price changes in the common stocks of
comparable companies during the same time period and determined
that, on average, market prices increased approximately 5%. However, the market price of regional airlines, in general, dropped
approximately 5%. Miller felt that Wien's performance and pros,
pects were somewhat below the average of the comparable companies. Accordingly, he concluded that, at best, its stock price
would have remained the same at the time of the merger as it was
one and one half years earlier.
In comparing Wien to other airlines, Miller noted that Wien's
mail revenues constituted a much larger component of its operations
than did mail revenues for other regional airlines. As a result, the
uncertainties surrounding mail rates had a greater impact on Wien's
prospects. In addition, he found it "significant" that Wien's profit
margins compared unfavorably with those of the other selected
airlines; it had "unusually low" coverage ratios (which show the
ability of a company to meet its fixed obligations and service its
debt out of cash flow and income); and Wien had a high Direct
Cost Per Available Seat Mile and low Load Factor (essentially, the
airplane occupancy rate). Salomon Brothers Report, pp. 7-8. Finally, Miller noted that deregulation and increasingly high fuel costs
were creating difficulties for the entire airline industry.
Miller explained why he used a market-based analysis rather
than another valuation method. He testified that the use of a price/
earnings analysis was rejected first, because Wien had no earnings
during most of the period under review and second, because the
earnings of the comparable companies were too volatile to provide
meaningful data. A discounted cash flow analysis, likewise, was
inappropriate because Wien had no current earnings and Miller
felt that it would not be possible to project earnings or cash flow,
which would be necessary in order to perform such an analysis. A

1989]

UNREPORTED CASES

liquidation analysis was considered initially, but quickly abandoned.
Miller explained that "it would have been almost impossible as a
practical matter for Wien to liquidate." Trans., Vol. III, p. 79.
Neither Wien's management nor investment bankers at Salomon
Brothers believed that the CAB would allow Wien to go out of
service. Even if a liquidation were permitted, one would have to
consider severance costs, termination payments and the time and
uncertainty of the process in attempting to determine a liquidation
value. Miller concluded that it was not feasible to do so.
[9] The experts' approaches were criticized both conceptually
and specifically. Household argues that Miller's determination was
a liquidation value and should be rejected because the minority
stockholders of Wien are entitled to their proportionate share of
the value of Wien as a going concern. See Rosenblat v. Getty Oil
Co., Del. Supr., 493 A.2d 929, 942 (1985). Our courts have frequently recognized that a net asset value, or liquidation value, does
not generally reflect the company's going concern value. See, e.g.,
Tri-ContinentalCorp. v. Battye, Del. Supr., 74 A.2d 71 (1950); Robbins
and Co. v. A. C. Israel Enterprises, Inc., Del. Oh., Civil Action No.
7919, Berger, V. C. (October 2, 1985).
Even if the Court were to consider Wien's liquidation value,
Household argues that it would be necessary to adjust Walter's
analysis to account for the costs of liquidation. There was testimony
that $5 million in severance benefits would be payable as well as
$19.7 million in tax costs (assuming the aircraft are sold for $75
million and the real estate is sold for $13 million). In addition,
Household suggests that an appropriate discount must be taken for
the amount of time it would take to liquidate Wien (at least one
year). If all of these adjustments were made, the liquidation value
would range from $5.74 per share to $7.22 per share depending
upon the price at which the aircraft were sold.
Miller's market-based approach, arguably, is also flawed. Miller
started with the market price as of May, 1979. Although that date
may have been appropriate for purposes of eliminating any market
variations based upon Household's tender offer, it was a date that
was only two months after the end of a twenty-two month strike.
Miller made no effort to determine whether Wien's market price
in May, 1979 was artificially depressed by the effect of the long
strike. Moreover, in comparing Wien's performance against other
comparable airlines for purposes of determining how to adjust the
"base" market price, Miller relied heavily upon Wien's financial
results for the period from 1977 through 1979. Those were the
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years during which the strike was underway. Thus, it is not surprising that Wien's performance compared unfavorably with that
of the reference group. Finally, in analyzing Wien's 1980 performance, Miller only had financial results for the first nine months of
the year. In order to obtain twelve months of data, Miller incorporated Wien's fourth quarter 1979 results in an artificial twelve
month year ended September 30, 1980. As noted earlier, Wien
suffered an unprecedented loss of $1.5 million in the fourth quarter
of 1979. Under these circumstances, plaintiff argues that Miller's
reconstructed market value is unreliable and should be disregarded.
See In re Application of Creole Petroleum Corp., Del. Ch., Civil Action
No. 4860, Hartnett, V. C. (January 11, 1978).
There is some merit to each party's criticism of the opposing
expert's analysis. I reject Miller's market-based approach for several
reasons. First, and most importantly, his analysis focused on the
period during which Wien's pilots were on strike. One of the charts
of comparative data on which he relied contained information only
for 1977 through 1979 and several others covered only 1979 and
1980. The strike ended in 1979 and Wien suffered an extraordinary
loss in the fourth quarter of that year. The 1980 statistics are tainted
by the fact that they include the fourth quarter results from 1979.
Where data is supplied for the years prior to the strike (1976
and 1975), Wien's performance was well above average when measured against the comparison group. For example, in 1975, Wien's
operating income compared to its operating revenues was the highest
of the ten airlines analyzed and its net income compared to its
operating revenues was the second highest of the sample group.
During the same period, Wien's direct cost per available seat mile
was the lowest of the ten airlines. Finally, Wien's average market
price for those two years was $5.44 per share and it reached a high
of $8.375 per share.
I recognize that these figures may not be terribly significant
of themselves and that a company's past performance may not
necessarily provide an accurate gauge of its value several years
later. However, Miller's selection of these categories of data indicates that they are meaningful indicators of an airline company's
strength. By these yardsticks, Wien was performing very well in
the two years prior to the strike and relatively poorly during the
three years encompassing the strike. Under these circumstances,
Miller's failure to evaluate the impact of the strike raises a serious
question as to the validity of his conclusions.
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It also appears that Miller emphasized a negative factor-the
Airline Deregulation Act of 1978-without considering how deregulation might operate to Wien's benefit. His report stressed that
deregulation significantly increased the competitive pressures on
Wien because other air carriers had been granted intra-Alaska routes
that had formerly been serviced exclusively by Wien. Although
Miller acknowledged that Wien, likewise, had been granted new
authority on certain routes, he questioned Wien's ability to take
advantage of those opportunities. Moreover, it appears that Miller
did not consider the impact of any barriers to a competitor's entry
into the Alaska market. In Alaska, the airlines own the terminal
facilities. Thus, a competitor would either have to lease facilities
from the airline owner or build its own. In addition, the Alaska
Transportation Commission raised objections to the entry of new
carriers in the state. In short, while deregulation created uncertainties in the airline industry, it would appear that an Alaskan
airline, such as Wien, faced less risk from competition than did
airlines operating in the "lower 48" states. Miller did not consider
this potential "upside" to deregulation.
Walter's analysis is also unacceptable as presented. He insisted
that his calculation was a going concern value, but his stated premise
indicates that it was a liquidation value:
Well, to me [the book value adjusted for appraised
values chart] establishes a range of values which I determined to form what I would consider in a normal business
judgment a floor in the value of-in the fair market value
of Wien. I assumed that if acute businessmen were going
to buy Wien I suspect they would certainly want to run
it on the presumption that the value in operations might
be somewhat higher than the value in sales. But I also
assumed that if there is a floor value of this type it would
be taken into consideration, and I based my not less than
$10 on that assumption.
Trans., Vol. I, p. 143. In other words, as I understand Walter's
testimony, a prospective buyer would consider Wien's asset value
as a floor value because, if the company were not operating successfully, the buyer could always recoup his investment by selling
off Wien's assets. Such a floor value would not serve the prospective
buyer's purposes, however, unless the costs of liquidation were
included in the asset value analysis.
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I conclude that Walter's approach was an effort to arrive at
a liquidation value. That being the case, I find it appropriate to
make most of the adjustments suggested by Household to account
for the costs of liquidation. Using an assumed sale price for the
aircraft of $75 million (the middle of the range), the net asset value
according to Walter's calculations would be $58,509,000. The evidence establishes that severance and tax costs would total $24,029,000
and I find it appropriate to reduce the net asset value by that
amount. Household then discounted the result-$34,480,000-to
determine a present value on the premise that it would take at least
one year to liquidate the assets. I am not convinced that any discount
is appropriate. The evidence establishes that the value of the aircraft
was appreciating substantially in 1980 and there is nothing to suggest
that the appreciation would not continue. Accordingly, I think it
is reasonable to assume that any delay in the sale of Wien's assets
would have resulted in a sales price that would at least compensate
for the delay. Thus I conclude that Wien's asset value at the time
of the merger was $7.27 per share ($34,480,000 + 4,742,577 shares
outstanding).
[10-11] The fact that I have rejected Miller's reconstructed
market value and determined an asset value based upon Walter's
analysis does not end the matter. It is settled law that asset value,
being a liquidation value, cannot be used as the sole measure of
fair value. Under the teachings of Weinberger v. UOP, Inc., supra,
this Court must consider all elements of value as proved by any
techniques generally accepted in the financial community. In this
case, in addition to asset value, Walter calculated values based
upon operating revenues, book value, earnings and cash flow through
the use of median price ratios. There is also evidence of the actual
market value of Wien stock immediately prior to the announcement
of the merger. Those numbers are $14.16, $11.86, $2.79, $8.39
and $4.75 respectively.
Both experts agreed that an earnings value would not be meaningful, so I will not consider that figure. The remaining values that
were derived by Walter through the price ratio calculation deserve
very little weight. Walter did not rely upon those values other than
as a test of the accuracy of his asset valuation. Wien's actual market
value, likewise, provides very limited assistance in arriving at a
fair value. Wien was controlled by Household, only a small percentage of its shares were publicly owned and Household's plan to
acquire the minority interest at a price that would probably be set
at $6.00 had been announced at the time of the tender offer. Thus,
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neither side argues that the actual market price was an accurate
reflection of fair value. (Household contends that the market price
was supported by the knowledge of Household's intent to merge
and plaintiff argues that the market price was capped for the same
reason.)
After considering all the evidence, and recognizing that questions of valuation cannot be resolved by the application of a precise
formula, I conclude that the fair value of Wien's common stock at
the time of the merger was $7.27 per share. In reaching this result,
I note that the average of the three price ratio values is $11.47 per
share and that $7.27 is close to the mid-point of the range between
the average price ratio value and actual market value.
[12] I did not take into consideration the $50 million sale price
contemplated under the Bergt letter of understanding or the other
discussions about the possible sale of Wien in the fall of 1981.
There is no evidence to link the Bergt agreement and related
discussions with other parties to any knowledge or information as
to the fair value of Wien at the time of the merger. When Chancellor
Brown allowed discovery of post-merger financial matters, he recognized the possibility that such discovery would lead to admissible
evidence either as to Household's intentions at the time of the
merger (and, thus, the adequacy of the disclosures) or as to facts
known prior to the merger concerning the fairness of the merger
price. See Kahn v. Household Acquisition Corp., Del. Ch., Civil Action
No. 6293, Brown, C. (April 26, 1983), slip op. at 3. The 1981
merger discussions were considered as part of plaintiffs disclosure
claim. However, since those discussions were not tied to information
known to Household prior to the merger, they are irrelevant for
purposes of determining the fairness of the merger price as of the
date of the merger. Id. slip op. at 4. See also Robbins and Company
v. A. C. Israel Enterprises, Inc., supra.
The remaining question of pre-judgment interest was not addressed by Household in its post-trial brief. Accordingly, this Court
will permit briefimg on this point, on a schedule to be set by the
parties prior to the entry of judgment.

