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result of the claim of board negligence, I would still decline to
preliminarily enjoin IEP's consummation of its offer in this instance.
For the foregoing reasons, the application for preliminary injunction against consummation of IEP's tender offer is denied. It is
so ordered.

IN RE DIAMOND SHAMROCK CORP.
No. 8798 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
September 9, 1988
A board of directors, in trying to block a takeover bid, opted
for a restructuring of the company in lieu of a tender offer from
another company. Lawsuits were filed claiming breaches of fiduciary
duty and a waste of corporate assets. The parties, however, entered
into a formal stipulation of settlement. An essential part of this
settlement was that the company agreed to pay the plaintiffs' attorneys' fees and expenses as awarded by the court. Although no one
objected to the settlement, there was an objection to the application
for $1,075,000 in attorneys' fees and expenses. The court approved
the settlement, but deferred action on the fee application pending
the submission of supplemental briefs.
The court of chancery, per Vice-Chancellor Jacobs, held that
the present record still did not contain the information needed to
render judgment. The court further held that to perform its function
intelligently it would be necessary for counsel to submit supplemental
information, in affidavit form, disclosing: (1) whether all of the
claimed 2,000 hours represented attorney time or included time
expended by paralegal assistants, and, if so, how much; (2) the level
of experience and normal hourly rate of each attorney whose time
is included in the total; (3) the number of hours expended both
before and after the memorandum of understanding entered into in
January 1988; and (4) the number of hours expended in connection
with the preparation of the settlement papers.
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The standards governing the discretionary determination of a
reasonable attorney's fee are well established and undisputed.
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The plaintiffs, as the proponents of the fee application, have
the burden of establishing the value of the claimed benefit.
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The parties' inability to quantify the claimed benefit leaves the
court without any yardstick against which to measure the reasonableness of the fee request, other than on a quantum meruil basis.
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Under a quantum meruit approach the court would consider the
work the attorneys performed to achieve the benefit, and the amount
and value of attorney time required for that purpose, t"aking into
account the experience of counsel and the contingent nature of the
case.
5.

Attorney and Client
Corporations

0- 139, 140

0=, 189(14), 214

Delaware does not employ the "lodestar"
in determining a reasonable attorney's fee.

analytical approach

DELAWARE JOURNAL

6.

Attorney and Client
Corporations
Costs

0;

OF CORPORATE

LAW

[Vol. 14

C-139, 140, 141

189(14), 214

0= 171, 172

In some situations circumstances require the value of the attorneys' services to be more prominently considered to enable the
court to properly determine a fair and reasonable fee. In such cases
the court will require more detailed information as to work done,
the hours expended, and by whom.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware, for plaintiffs.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendants.
Stephen E. Jenkins, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for objector Grant Lewis.
JACOBS,

Vice-Chancellor

These consolidated class and derivative actions were filed during
January and February, 1987 against Diamond Shamrock Corporation, ("Diamond" or "The Company"),' its directors, and the
Prudential Insurance Company ("Prudential") claiming breaches of
fiduciary duty and waste of corporate assets. On June 14, 1988, the
parties entered into a formal Stipulation of Settlement. A hearing
on the motion to approve the settlement took place on August 2,
1988. No one appeared to object to the settlement; however, one
shareholder (Grant S. Lewis, P.C., Pension Trust) appeared to object
to the attorneys' fee application for $1,075,000 in attorneys' fees
and expenses. The Court approved the settlement, but deferred action
on the fee application pending the submission of supplemental briefs.
Supplemental briefing having been completed on September 9, 1988,
this is the decision of the Court on the plaintiffs' application for
attorneys' fees.

1. Diamond Shamrock Corporation has been renamed Maxus Energy Corporation.
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I.
To evaluate the attorneys' fee application and the Objector's
challenges thereto, a brief summary of the factual background leading
to the settlement, and of the settlement itself, is helpful.
On October 29, 1986, Diamond's Board of Directors adopted
a Common Share Purchase Rights Plan (the "1986 Rights Plan")
that would have enabled the company's shareholders, in the event
of a successful takeover, to exercise the Rights and acquire from the
surviving entity (or its parent) common stock of the surviving entity
(or its parent) at half price.
On December 3, 1986, Mesa Limited Partnership ("Mesa")
offered to exchange limited partnership interests in Mesa for all of
the Company's outstanding shares. A condition was that the Board
of Directors redeem the "poison pill" rights issued pursuant to the
1986 Rights Plan. On December 17, 1986, the Board voted to reject
the Mesa proposal, the Company's investment adviser having opined
that the proposal was inadequate. The next day, Mesa withdrew its
offer.
On January 7, 1987, Lucky Partners ("Lucky") an affiliate of
Mesa, announced an all cash two-tier tender offer for up to 20,000,000
Diamond shares (22% of Diamond's then outstanding common stock)
at $15 per share. The Company's Board of Directors concluded that
that offer was also inadequate and not in the shareholders' best
interests. The Board authorized management to explore alternatives
that promised greater value.
The Board ultimately decided to adopt a restructuring. That
transaction was approved by the Board on January 29, and was
publicly announced on February 2, 1987. The restructuring involved
(i) a self tender by the Company for 20,000,000 of its shares at $17
per share cash (ii) a sale of 3,800,000 shares of Diamond's $9.75
preferred stock to Prudential for $300 million, (iii) a spin-off to
shareholders of Diamond's refining and marketing business and (iv)
a reordering of Diamond's senior management.
Two days later, on February 4, 1987, Mesa countered with a
cash merger proposal involving a payment of $15 for each common
share, $22 for each $2.07 Preferred share, S44 for each S4.00 Preferred share, and $100 for each $9.75 Preferred share. Mesa asked
the Board to allow the stockholders to choose between its merger
proposal and the proposed restructuring. On February 8, 1987, the
Board reaffirmed its decision to pursue the-restructuring, based upon
its investment advisor's opinion that the Mesa proposal was inad-
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equate from a financial point of view. The Board also decided not

to submit the Mesa proposal to a shareholder vote. The following
day, February 9, 1987, Mesa announced that it was terminating its
offer, and two days later, it announced that its block of 5 million
Diamond shares had been sold. The restructuring was consummated
shortly thereafter.
During this period, these nine class and derivative lawsuits were
filed. The plaintiffs in those actions alleged, among others things,
that the defendants had breached their fiduciary duties by adopting
the 1986 Rights Plan, by refusing to redeem the Rights issued
thereunder, by adopting the restructuring, by refusing to negotiate
the sale of Diamond, and by approving and implementing other
allegedly wasteful or self dealing transactions.
In May, 1987, approximately three months after these actions
were filed, the parties commenced settlement discussions that continued until the year end. Those negotiations culminated in a memorandum of understanding, dated January 18, 1988, which provided
that the action would be settled, subject to plaintiffs' counsel being
satisfied that the proposed settlement was fair and reasonable after
completion of discovery. Thereafter, on June 14, 1988, the parties
entered into a formal Stipulation of Settlement.

The essential terms of the settlement were that: (1) the Company
would redeem the Rights pursuant to the terms of the 1986 Rights
Plan. That plan required the payment by the company of $.05 per
Right, the total distribution contemplated to redeem the rights being
approximately $4.48 million. 2 (2) The Company would adopt a new
Rights Plan (the "1988 Rights Plan") that would have a shorter
duration than the 1986 Rights Plan (7 years vs. 10 years), a higher
redemption price ($.10 vs. $.05 per share) and a more precise
delineation of the circumstances that would require the Board to
redeem the rights issued under the new Rights Plan. Finally, (3) the
Company agreed to pay plaintiffs' attorneys' fees and expenses in
the amount awarded by this Court, up to $41,075,000. As earlier
stated, the Court approved the settlement, reserving decision on the
attorneys' fee issue.

2. Approximately 89,622,342 Rights were outstanding. At a redemption price
of 5 cents per share, the aggregate amount distributed to shareholders was $4,481,117
(89,622,342 x S.05).
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II.
[1] The standards governing the discretionary determination of
a reasonable attorney's fee are well established and undisputed, and
need not be repeated here. Sugarland Industries, Inc. v. Thomas, Del.
Supr., 420 A.2d 142 (1980); In Re Maxxam Group, Inc. Stockholders'
Litigation, Del. Ch., C.A. No. 8636, Allen, 0. (April 16, 1987), In
Re Beatrice Companies, Inc. Litigation, Del. Ch., Consolidated C.A.
No. 8248, Allen, C. (April 16, 1986); Fox v. Chase Manhattan Corporation, et al., Del. Ch., C.A. No. 8192, Jacobs, V.C. (January 9,
1986). The issues raised by the Objector concern primarily the nature
and value of the benefit achieved by the settlement, and the fairness
of the requested fee in relation to the benefit achieved and the time
and effort expended by plaintiffs' counsel.
The plaintiffs contend that their efforts resulted in both financial
and intangible benefits to Diamond's shareholders, specifically: (i)
an immediate benefit of $4.48 million from the redemption of the
Rights under the 1986 Plan; (ii) a contingent benefit of S4.48 million,
represented by the increased redemption price payable if the Board
decides in the future, to redeem the Rights under the 1988 Plan;
and (iii) intangible benefits flowing from the substitution of the 1988
Rights Plan for the 1986 Plan, including enhanced management
accountability and an increased possibility of the stockholders receiving a takeover premium in the future. The plaintiffs argue that
the requested $1,075,000 fee is fair and reasonable, whether viewed
solely as a percentage of the $4.48 million immediate cash redemption
payment (24%), or as a percentage of the combined cash redemption
payment and the $4.48 million increase in the redemption price
under the 1988 Plan (12%). As additional support, plaintiffs' counsel
claim to have expended approximately 2,000 hours on discovery,
document examination, legal research and settlement negotiations.
The Objector contends, on various grounds, that the redemption
of the Rights and the substitution of the 1988 Rights Plan for the
1986 Plan created no compensable benefit whatsoever, and that
consequently, no fee should be awarded. Both procedurally and
substantively, the argument misses the mark. Procedurally speaking,
the Objector's argument, if correct, would be a valid reason for
disapproving the settlement in its entirety. Yet the Objector did not
directly challenge the settlement, and cannot now be heard to do so
indirectly in the guise of a challenge to the attorney's fee application.
Moreover, viewed substantively, the substitution of a Rights Plan
having more definite mandatory redemption guidelines and a shorter
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duration did confer a benefit. That benefit, when measured against
the infirmities of the plaintiffs' claim and the other risks of litigation,
was clearly sufficient to support the settlement. In short, the Objector's arguments are incorrectly thrusted, and are more properly
regarded as an attack upon the amount of the fee request, than as
a challenge to the plaintiffs' legal entitlement to an award altogether.
Viewed from that perspective, the Objector's arguments frame
the difficult question posed in this case: how the benefit achieved
by this particular settlement is to be valued. The precise issue is
whether the benefits created by the substitution of the 1988 Rights
Plan for its predecessor can be quantified in dollar terms. The
plaintiffs argue that they can be, and that the measure of that benefit
is (at the very least) the amount of cash placed in the shareholders'
hands by the redemption of the 1986 Rights ($4.48 million). The
difficulty with that argument is that the redemption created no new
value for shareholders. It simply converted assets that the shareholders
already owned (their proportionate interest in the corporation's net
worth) into a different form (a cash distribution). The Objector
contends that what the shareholders gained in the form of cash was
lost by the (offsetting) diminished net worth per share of their Diamond stock by reason of the distribution. The result, the Objector
argues, was a zero ($0) net gain.
The plaintiffs concede that the cash distribution converted an
asset of the shareholders into a different form. Their position is that
that change in form had significant measurable value. Plaintiffs argue,
plausibly, that cash in a stockholders' hands is more valuable than
an inchoate claim (having the lowest priority) against the corporation's assets. 3 The former may be spent; the latter cannot be. The
plaintiffs further contend that that benefit is not necessarily offset,
because the market value of the stockholders' shares would not
necessarily decline by the amount of the distribution. Therefore,
plaintiffs' argue, the Objector failed to support his assertion that any
value created by the cash distribution was offset by an identical
reduction in asset value resulting from the distribution. To that
assertion the Objector flatly responds that the post-redemption market
price of a corporation's stock will normally decrease by the exact
amount of the cash distribution.

3. That proposition cannot be viewed as axiomatic. If it were, then no
investor would ever part with cash to make an equity investment in a corporation.
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Both competing arguments are, in a sense, correct. The re-

demption of the Rights did create value insofar as it provided immediately spendable cash to shareholders. On the other hand, it is
equally true that the net asset value of the corporation was diminished
by that same amount. In that sense, the shareholders' remained in
the same financial position after the settlement as before. Thus, the
plaintiffs' benefit valuation argument necessarily rests upon their
proposition that the redemption distribution would not have affected
the market price of the Diamond shareholders' stock or (alternatively)
that any diminution in market price would have been less than the

amount of the redemption payment. Stated differently, plaintiffs
argue that the dollar benefit created by the redemption payment
would not be offset by a corresponding reduction in the market value
of Diamond's stock.
[2] The difficulty with that proposition is that it is empirical in
nature. The evidence submitted on both sides of the "offset" question
is at worst nonexistent, and at best, inconclusive. The plaintiffs, as
the proponents of the fee application, have the burden of establishing
the value of the claimed benefit. In this case that burden required
them to establish, by competent evidence, that the benefit created
by substituting the 1988 Right Plan for the 1986 Plan was worth at
least the amount of the redemption price. That burden was not met
here.4
[3-4] Since the benefit achieved here has not been shown to be
quantifiable, it must therefore be regarded as tangible but nonquantifiable. That leads the Court back to the point of beginning,
which is how a fair and reasonable fee is to be computed. The
parties' inability to quantify the benefit leaves the Court without
any yardstick against which to measure the reasonableness of the
$1,075,000 fee request, other than on a quantum mcruit basis. See
Sugarland Industries, Inc. v. Thomas, supra, 420 A.2d at 152, where
such an approach was upheld in valuing a nonmonetary benefit.
Under a quantum meruit approach, the Court would consider the work
the attorneys performed to achieve the benefit, and the amount and
value of attorney time required for that purpose, taking into account

4. Plaintiffs did proffer evidence that the announcemcnt of an extraordinary
dividend may increase the market price of a corporation's stock. Even if that were
so, that fact is of little assistance in resolving the question presented here, which
is whether (and to what extent) the market price will decline after the dividend is
paid.
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the experience of counsel and the contingent nature of the case.
The present record does not adequately disclose such information. The only evidence on that subject is an affidavit of one of

plaintiffs' New York counsel, which recites, in conclusory terms, that
plaintiffs' counsel collectively expended approximately 2,000 hours
and incurred expenses of $28,747.63. 5
[5-6] Delaware does not employ the Lindy Brothers6 or "lodestar"
analytical approach in determining a reasonable fee. As a result, the
value of attorney time expended does not normally occupy as central
a role in this Court as it does in courts that follow the Lindy Bros.
approach. Circumstances may arise, however, where the value of
the attorneys' services must be more prominently considered to enable
this Court properly to determine a fair and reasonable fee. In such
cases the Court will require more detailed information as to the work
done, the hours expended, and by whom. This is such a case. For
the Court to perform its function intelligently, it will be necessary
for counsel to submit supplemental information, in affidavit form,
disclosing (1) whether all of the claimed 2,000 hours represents
attorney time or includes time expended by paralegal assistants, and,

if so, how much, (2) the level of experience and normal hourly rate
of each attorney whose time is included in the total, (3) the number
of hours expended both before and after the memorandum of understanding entered into in January, 1988; and (4) the number of
hours (if any) expended in connection with the preparation of the
settlement papers, including the fee application.

This is not to suggest that the fee award will be based exclusively
upon attorney time expended or normal hourly rates. Rather, it is
simply to recognize that such information is a factor that may assume
greater significance where, as here, the benefit achieved by the
settlement cannot be independently quantified.

5. That time was apparently spent (i) reviewing documents obtained from
the defendants and Diamond's financial advisors, including the minutes of certain

Board meetings (ii) taking two depositions, (iii) reviewing the transcripts of the
depositions of ten individuals that were taken in a litigation brought in Texas and
(iv) negotiating the settlement.
6. See Lindy Bros. Builders, Inc. of Phila. et al. v. American Radiator & Standard
Sanitary Corp. et al., 487 F.2d 161 (3rd Cir. 1973).
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DOSKOCIL COS. INC. v. GRIGGY
No. 10,095
STEINER v. WILSON FOODS CORP.
No. 10,106
ELIAS v. WILSON FOODS CORP.
No. 10,107
BEHRENS v. WILSON FOODS CORP.
No. 10,108
Court of Chancery of the State of Delaware, New Castle
August 4, 1988
Plaintiffs sought a temporary restraining order to prevent defendants from employing an antitakeover device. Defendants planned
to make a public offering of convertible, exchangeable preferred stock
to make the target corporation less attractive for takeover. Plaintiffs
contended that the combined costs of redeeming the stock and satisfying the company's accelerated debt, in the event of an acquisition,
would work an irreparable hardship to the company without an
adequate remedy at law. Defendants claimed that the potential harm
in granting interim relief would be greater than the risk of harm in
denying it, and that plaintiffs' delay in bringing this motion constituted laches.
The court of chancery, per Vice-Chancellor Berger, granted
plaintiffs' application for a temporary restraining order and held that
the delay by plaintiffs did not constitute laches.
1. Injunction

C-- 136(1)

Where preferred stock is issued
the redemption option is unlawful,
an entirely adequate remedy at law
threat of immediate and irreparable
2.

Injunction

and it is later determined that
the court is unable to provide
and plaintiffs can establish the
harm.

0=- 140, 151

To assess the merits of an application for a temporary restraining
order, the test is whether the claims are colorable or truly litigable.
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0- 140, 151

The extremely limited record typically available on a motion
for a temporary restraining order generally does not permit a very
meaningful analysis of probability of success on the merits.
4.

Corporations

C=310(1), 312(5)

Before qualifying for the protections of the business judgment
rule, the defendant directors will have to establish that they had
reasonable grounds for believing that there was a threat to corporate
policy and effectiveness and that the response they adopted was
reasonable in relation to the threatened harm.
5.

Injunction

C==137(3)

Where an application for a temporary restraining order was
filed and approximately three weeks after a preliminary prospectus
was filed, the delay was not sufficient to constitute laches.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, and Matthew F. Boyer, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for Doskocil Companies Inc. and Doskocil
Acquisition Corp.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Lawrence A. Sucharow, Esquire, of Goodkind, Wechsler, Labaton & Rudoff, New York, New
York, of counsel; Kohn, Savett, Klein & Graf, P.C., Philadelphia,
Pennsylvania; Berger & Montague, Philadelphia, Pennsylvania; and
Abbey & Ellis, New York, New York, for plaintiffs, William Steiner,
Alma Elias, and Herbert Behrens.
R. Franklin Balotti, Esquire, and Kevin G. Abrams, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and David E.
Massengill, Esquire, of Simpson Thatcher & Bartlett, New York,
New York for Wilson Foods Corp.
BERGER,

Vice-Chancellor
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This is decision on applications for a temporary restraining order
in several lawsuits arising from the attempted takeover of Wilson
Foods Corporation ("Wilson Foods"). Plaintiffs in Civil Action No.
10,095, Doskocil Companies Incorporated, and its wholly-owned
subsidiary, Doskocil Acquisition Corp. (collectively "Doskocil"), currently own approximately 9% of the outstanding stock of Wilson
Foods, a Delaware corporation in the business of processing fresh
and frozen meat products. Plaintiffs in the other pending actions are
stockholders of Doskocil who raise essentially the same claims as
Doskocil on behalf of a class of stockholders they purport to represent.
On July 27, 1988, two days after the Doskocil complaint was
filed, Doskocil announced its offer to purchase all of the outstanding
shares of common stock of Wilson Foods at S12.50 per share. The
offer is conditioned upon, among other things, the valid tender of
at least two-thirds of the company's outstanding stock and is scheduled
to expire on August 23, 1988, unless extended. Doskocil anticipated
that the defendant directors of Wilson Foods will breach their fiduciary duties by using several alleged anti-takeover devices-a Stockholder Rights Plan and a Supermajority Vote Provision-to impede
its tender offer. However, the present application concerns another
alleged anti-takeover device-the company's plan to make a public
offering of 1.6 million shares of Convertible Exchangeable Preferred
Stock (the "Preferred Stock").
The Preferred Stock, although generally not redeemable prior
to 1991, will be subject to redemption at the holder's option in the
event of an acquisition. 1 Upon exercise of the option, the company
will be required to pay $25.00 per share plus accrued and unpaid
dividends to the redemption date. If more than one million of the
1.6 million share of Preferred Stock were redeemed pursuant to this
option, the company would be in violation of certain covenants,

1. Specifically, the redemption option may be exercised:
[i]n the event (i) any person, together with its affiliates or associates,
becomes the beneficial owner of more than 50% of the Company's Common
Stock or the Company is a party to a business combination, including a
merger or consolidation or the sale of all or substantially all of its assets
and (ii) as a result of such acquisition of shares of Common Stock thereafter
is not convertible into Common Stock of the Company or of the ultimate
parent of the Company which stock is traded on the New York Stock
Exchange, the American Stock Exchange or through the NASDAQ National Market System...
Preliminary Prospectus, p.12.
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found in its existing debt agreements, restricting the redemption of
capital stock.
Based upon the most recent available public information, Wilson
Foods' outstanding debt totals approximately $42.6 million, which
amount would become immediately due and payable upon violation
of the relevant covenants. According to Russell Greenberg ("Greenberg"), a director of Doskocil's investment banker, Prudential Bache
Capital Funding, the combined costs of redeeming the Preferred
Stock and satisfying the company's accelerated debt would "result
in a 'financial implosion' that would finally cripple the Company."
Greenberg Aff., § 6. Wilson Foods' most recent balance sheet lists
cash assets of less than $1.1 million which, when combined with the
approximately $38 million from the issuance of the Preferred Stock,
would leave the company with a funding deficit of approximately
$43 million. Greenberg concludes that, if the redemption option were
exercised, "[t]he value of the Company would be substantially reduced or eliminated, and the Company might be ultimately forced
into bankruptcy." Ibid.2
The Preliminary Prospectus was filed on July 11, 1988 and,
although in the normal course the Preferred Stock would not be
issued in less than five business days from today, counsel for Wilson
Foods acknowledged that the process theoretically could be completed
in one business day.
[1] Doskocil and the stockholder plaintiffs argue that the proposed
Preferred Stock issuance with the redemption option threatens immediate irreparable harm. The record at this point sufficiently establishes that the redemption option constitutes a substantial
impediment to any potential acquiror, regardless of the price it is
willing to pay Wilson Foods' stockholders. See Greenberg Aff.; Preliminary Prospectus, p. 12. There is no mechanism by which the
Wilson Foods directors could cancel the redemption option if presented with what they consider to be an attractive acquisition of
third party purchasers will have to be considered. Thus, if the
Preferred Stock were issued and it is later determined that the
redemption option is unlawful, it does not appear that this Court
could provide an entirely adequate remedy. Cf National Education
Corp. v. Bell & Howell Co., Del. Ch., Civil Action No. 7278, Brown,

2. In evaluating the threat of bankruptcy, it is noteworthy that in 1987
Wilson Foods emerged from a bankruptcy proceeding under Chapter 11 of the
United States Bankruptcy Code that had been filed by the company in 1983.
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C. (December 13, 1983). On this basis, I find that the stockholder
plaintiffs have established the threat of immediate and irreparable
harm .

3

[2-3] The next issue is an assessment of the merits of the claims.
The test, as articulated in Cottle v. Carr, Del. Ch., Civil Action No.
9612, Allen, C. (February 9, 1988), is whether the claims are colorable or truly litigable. More recently, this Court explained that
the merits analysis on a temporary restraining order application has
not been relaxed by recent decisions. Rather, this Court has merely
acknowledged that the extremely limited record typically available
on a motion for a temporary restraining order generally does not
permit a very meaningful analysis of probability of success on the
merits, even as a preliminary matter. See Robert M. Bass Group, Inc.
v. Evans, Del. Ch., Civil Action No. 9953, Jacobs, V.C. (June 10,
1988) (Bench Ruling).
I find that the complaints, as supported by the Greenberg Affidavit and the relevant publicly available information, do raise a
serious question as to the propriety of the redemption option provision
of the Preferred Stock. As noted above, the redemption option appears
to act as a strong deterrent to takeovers. In addition, the sequence
of events strongly suggests that the Wilson board decided to issue
the Preferred Stock in response to a perceived threat of a hostile
takeover by Doskocil. On March 18, 1988, Doskocil filed a Schedule
13D with the Securities and Exchange Commission reporting that it
had purchased over 9% of the company's common stock. The Schedule 13D reported that Doskocil was then evaluating the possibility

3. Wilson Foods argues that Doskocil, in its capacity as a tender offeror,
cannot be found to have satisfied this standard. Among the several conditions to
its offer is the requirement that Doskocil be satisfied that, "upon consummation
of the Offer, it will have the power to cause the Merger to be promptly completed
without the vote of any other stockholder and notwithstanding any provision of
Delaware law or the Company's charter documents.... ." Offer to Purchase, p.29.
If that condition is satisfied, Doskocil will have sufficient funds from its financing
commitments to pay Wilson Foods' accelerated debt. In addition, the tender offer
is conditioned upon the abandonment of the Preferred Stock offering. Wilson Foods
argues that Doskocil can make its own evaluation of the legality of the redemption
option and cannot be said to face irreparable harm because of the fact that it must
make this business risk calculation in deciding whether to take down shares. See
FIC Corp. and FMC Acquisition Corp. v. R. P. Scherer Corp., ti al., Del. Ch., Civil
Action No. 6889, Longobardi, V.C. (August 6, 1982). Neither of these arguments
need be addressed at this time inasmuch as the stockholder plaintiffs are seeking
the same interim relief as Doskocil and the redemption option impacts the stockholder
plaintiffs regardless of whether the Doskocil offer is consummated or not.
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of making an offer to acquire Wilson Foods either by tender offer,

merger or otherwise. An amendment to the Schedule 13D, on March
23, 1988, reported that Doskocil had, on the same day, filed a
Notification and Report Form under the Hart-Scott-Rodino Antitrust
Improvement Act of 1976 with respect to its potential acquisition of
Wilson Foods.
At the time these filings were made, Wilson Foods had in place
a provision for a staggered board of directors and 95% supermajority
vote requirement. On April 29, 1988, the defendant directors established a Stockholder Rights Plan which, like the staggered board
and supermajority vote provision, could deter hostile takeovers. Given
these facts, it is fairly inferable that the plan to issue the Preferred
Stock with the redemption option was a response to a perceived
threat posed by Doskocil.
[4] If this inference is correct, the defendant directors will be
required to satisfy the standards articulated in Unocal Corp. v. Mesa
Petroleum Co., Del. Supr., 493 A.2d 946 (1985) before qualifying for
the protections of the business judgment rule. They will have to
establish that they had reasonable grounds for believing that there
was a threat to corporate policy and effectiveness and that the response
they adopted was reasonable in relation to the threatened harm. Id.
at 954-956. Focusing solely on the second prong of the Unocal test,
there is a serious question as to whether the redemption option will
be found to be a reasonable response to the Doskocil offer. The
redemption option does not provide the Wilson Food stockholders
with a more valuable economic alternative and its apparent adverse
impact on all offers suggests that the director defendants chose a
defensive measure that is overboard. In short, the present sparse
record raises sufficient questions as to defendants' actions to satisfy

the showing on the merits necessary to grant temporary injunctive
relief.
The remaining questions are whether the potential harm in
granting interim relief is greater than the risk of harm in denying
it and whether plaintiffs are guilty of laches. The only threatened
harm to Wilson Foods if a temporary restraining order is granted
is the risk that the stock market will suffer a significant decline,
thereby making it impossible for Wilson Foods to issue the Preferred
Stock on the terms it now proposes. While I am not unmindful of
"Black Monday" in October, 1987, there is nothing to suggest that
a similar precipitous decline in the stock market will occur in the
short period of time before a preliminary injunction can be heard.
Accordingly, I find that the balance of harm tips in favor of plaintiffs.
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[5] Wilson Foods' laches argument is based upon the fact that
the Preliminary Prospectus was filed on July 11, 1988 and the
applications for a temporary restraining order was not filed until
August 1, 1988. I am not satisfied that this delay constitutes laches
under the facts presented. Although Doskocil was aware of the Preferred Stock offering at least by July 25, 1988, Doskocil apparently
believed that an accommodation could be reached with Wilson Foods
whereby the Preferred Stock would not be issued without sufficient
prior notice to allow an emergency application to be brought to the
Court. Doskocil was not satisfied with the amount of advance notice
Wilson Foods agreed to provide and, as a result brought on this
motion. Thus, this does not appear to be a case such as the hypothetical described in Cottle where a plaintiff waits for the eve of
an event before applying for a temporary restraining order on the
theory that such relief is more readily granted than a preliminary
injunction.
Based upon the foregoing, the stockholder plaintiffs' motion for
a temporary restraining order is granted. The Order is attached
hereto.

STEINER v. WILSON FOODS CORP.
No. 10,106
ELIAS v. WILSON FOODS CORP.
No. 10,107
BEHRENS v. WILSON FOODS CORP.
No. 10,108
TEMPORARY RESTRAINING ORDER
For the reasons set forth in this Court's decision in Doskocil
Companies Incorporatedand Doskocil Acquisition Corp. v. Kenneth J. Griggy,
et al.; William Steiner v. Wilson Foods Corporation, el al.; Alma Elias v.
Wilson Foods Corporation, et al.; and Herbert Behrens v. Wilson Foods
Corporation, et aL, Del. Ch., Civil Action Nos. 10,095, 10,106, 10,107
and 10,108, Berger, V.C. (August 4, 1988),
IT IS HEREBY ORDERED that Wilson Foods Corporation,
its directors, officers, agents and attorneys and all persons acting in
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concert with them are restrained and prohibited from taking any
action, directly or indirectly, to issue or distribute any shares of the
Convertible Exchangeable Preferred Stock described in the Company's preliminary prospectus dated July 11, 1988. This restraint
shall continue until this Court decides a preliminary injunction application to be heard on Monday, August 15, 1988 at 11:00 a.m.
or until further Order of the Court.
This Order is conditioned upon plaintiffs giving security by
filing a bond at or before 11:00 a.m. on August 5, 1988, which
bond need only be executed in the amount of One Hundred Fifty
Thousand Dollars ($150,000) for the payment of such costs and
damages as may be incurred or suffered by any defendants found
to have been wrongfully restrained.
Dated this 4th day of August, 1988.

DOSKOCIL COS. INC. v. GRIGGY
No. 10,095
STEINER v. WILSON FOODS CORP.
No. 10,106
ELIAS v. WILSON FOODS CORP.
No. 10,107
BEHRENS v. WILSON FOODS CORP.
No. 10,108
GRAULICH v. WILSON FOODS CORP.
No. 10,116
Court of Chancery of the State of Delaware, New Castle
August 18, 1988
In five related actions, plaintiffs, Doskocil Companies, Inc., its
wholly-owned subsidiary, Doskocil Acquisition Corp., and stockholders of Wilson Foods sought declaratory and injunctive relief to
prevent defendant directors of Wilson Foods from issuing convertible
exchangeable preferred stock in order to thwart Doskocil's plan to
acquire Wilson Foods.
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The court of chancery, per Vice-Chancellor Berger, denied the
preliminary injunction, holding that plaintiffs did not establish a
likelihood of success on the merits because: (1) the record did not
support a finding that the board's decision to issue the preferred
stock was made as a response to a potential takeover; (2) the record
did not support a finding that the defendant directors failed to exercise
due care or acted in bad faith; and (3) the original decision to issue
the preferred stock was tabled, and defendant directors had not
decided to take any action with respect to the preferred stock. The
defendants were ordered to inform plaintiffs if and when the board
decides to take any action with respect to the issuance of the preferred
stock or similar security.
1. Injunction

<

136(1)

To prevail on a motion for a preliminary injunction, plaintiffs
must establish a likelihood of success on the merits, the threat of
imminent irreparable harm and that a balancing of hardships tips
in favor of granting injunctive relief.
2.

0- 310(1)

Corporations

In analyzing the merits of a motion seeking a preliminary injunction, the first issue is whether director action is a defensive
measure adopted to protect stockholders from a perceived threat of
a hostile takeover.
3.

C=310(1), 320(11)

Corporations

A board of directors addressing a pending takeover bid, in order
to qualify for the protections of the business judgment rule, must
show that they had reasonable grounds for believing that a danger
to corporate policy and effectiveness existed, and the defensive measure must be reasonable in relation to the threat posed.
4.

C=310(1), 320(11)

Corporations
Injunction

0

137(1)
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Where the record showed that the issuance of preferred stock
was a form of financing meant to provide the company with liquid

assets to make cash acquisitions consistent with its business plan, a
put provision was required in order to market the public offering,

and the potential acquiror did not report that it had definitive plans
to attempt a takeover and had not directly or indirectly communicated
with the target for more than three months when the board approved
the preferred stock issuance, plaintiffs did not establish a likelihood
of success on the question of whether a decision to issue preferred
stock was made as a response to a perceived threat of a hostile
takeover.

5.

Corporations

C

310(l), 310(2)

Under business judgment analysis, the applicable standard for
director liability is one of gross negligence.
6.

Corporations
Injunction

0

310(2)

0= 137(1)

Where the record showed that the risk of bankruptcy posed by
issuance of preferred stock appeared to be remote, and the board
appeared to have recognized and evaluated that risk in deciding to
issue the preferred stock, plaintiffs did not establish a likelihood of
success on the claim that defendant directors failed to exercise due
care or acted in bad faith.
7.

Corporations

0

310(1), 320(11)

Where the original decision to issue preferred stock was tabled,
but remained under consideration, any decision defendant directors
may make while the tender offer remains outstanding would be subject
to the Unocal standards: directors must show that they had reasonable
grounds for believing that a danger to corporate policy existed, and
the defensive measure must be reasonable in relation to the threat
posed.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, Keith R.
Sattesahn, Esquire, and Matthew F. Boyer, Esquire, of Skadden,
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Arps, Slate, Meagher & Flom, Wilmington, Delaware, for Doskocil
Companies Inc. and Doskocil Acquisition Corp.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Lawrence A. Sucharow, Esquire, of Goodkind, Wechsler, Labaton & Rudoff, New York, New
York, of counsel; Kohn, Savett, Klein & Graf, P.C., Philadelphia,
Pennsylvania, of counsel; Berger & Montague, Philadelphia, Pennsylvania; and Judith L. Spanier, Esquire, of Abbey & Ellis, New
York, New York, for plaintiffs William Steiner, Alma Elias, Herbert
Behrens, Deidre Graulich, and Frederick Rand.
R. Franklin Balotti, Esquire, Kevin G. Abrams, Esquire, Nathan
B. Ploener, Esquire, JosephJ. Bodnar, Esquire, and James C. Strum,
Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and
David E. Massengill, Esquire, of Simpson Thatcher & Bartlett, New
York, New York, for Wilson Foods Corp. and individual defendants.
BERGER,

Vice-Chancellor

By opinion dated August 4, 1988, defendants, Wilson Foods
Corporation ("Wilson Foods") and its directors, were temporarily
restrained from issuing 1.6, million shares of Convertible Exchangeable Preferred Stock (the "Preferred Stock"). See Doskocil Companies
Incorporated, et al. v. Wilson Foods Corporation, et al.; Steiner v. Wilson
Foods Corporation, et al.; Elias v. Wilson Foods Corporation, el al.; and
Behrens v. Wilson Foods Corporation, et aL, Del. Ch., Civil Action Nos.
10,095, 10,106, 10,107 and 10,108, Berger, V.C. (August 4, 1988).
This is the decision on plaintiffs' motions for a preliminary injunction
that would extend that interim relief pending final disposition of
their claims. The first of the five related actions, brought by Doskocil
Companies Incorporated and its wholly-owned subsidiary, Doskocil
Acquisition Corp. (collectively, "Doskocil") seeks declaratory and
injunctive relief to prevent the defendant directors from using a series
of alleged anti-takeover devices to thwart Doskocil's plan to acquire
Wilson Foods. The four other actions, brought as class actions by
stockholders of Wilson Foods, raise similar claims.
At the time that the temporary restraining order was argued
and decided, there had been no discovery taken and defendants had
not submitted any affidavits in response to plaintiffs' claims. Thus,
the only record before this Court was the affidavit of Russell Greenberg ("Greenberg"), a director of Doskocil's investment banker,

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

Prudential Bache Capital Funding, and publicly available information
such as Wilson Foods' Preliminary Prospectus for the issuance of
the Preferred Stock, Doskocil's Offer to Purchase, several Schedule
13Ds and several Wilson Foods debt instruments. This evidence
provided some support for the claim that the planned issuance of
the Preferred Stock with a redemption option was a defensive measure
adopted to deter a hostile takeover by Doskocil. There was also
support for Greenberg's conclusion that the redemption option, if
triggered, could force Wilson Foods into bankruptcy. Accordingly,
the Court expressed reservations about the proposed public offering.
The record has now been supplemented with the depositions of two
of the defendant directors and the parties' investment bankers, several
affidavits and supporting documents. The relevant facts, as they
appear from this record, are as follows.
Wilson Foods, a Delaware corporation with its principal offices
in Oklahoma, is in the business of processing fresh and frozen meat
products. It has approximately 10 million shares of common stock
outstanding, which shares are traded on the over-the-counter market.
Over the past three years, the high and low sales prices have ranged
from $13.875 (during the third quarter of the fiscal year ended July
30, 1988) to $4.25 (during the second quarter of the fiscal year
ended August 2, 1986). Wilson Foods has a six member board of
directors. Kenneth J. Griggy ("Griggy") has served as Chairman
of the Board since 1981 and Chief Executive Officer since 1975.
Richard T. Berg ("Berg") was President from 1981 through 1984,
retired briefly, and returned as President in 1985. Since that time
he also served as Chief Operating Officer. The other four directors
of Wilson Foods hold no positions of employment with the company.
The company's certificate of incorporation and bylaws contain
several provisions that could deter hostile acquisitions. The certificate
requires a 95% stockholder vote for the adoption or authorization
of a business combination with a stockholder owning more than 30%
of Wilson Foods' stock unless specified price formulas and other
conditions are satisfied. The affirmative vote of 99% of the stockholders is required to amend or appeal the supermajority vote provision unless the amendment is recommended by all of the company's
continuing directors. In addition, the bylaws provide for a staggered
board of directors and further provide that a reduction in the number
of the directors will not remove a director from office prior to the
expiration of his term. Amendment of these bylaw provisions requires
the affirmative vote of 66 2/3 % of the stockholders.
In April, 1983, Wilson Foods filed a petition for bankruptcy
under Chapterll of the United States Bankruptcy Code. Since that
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time, the company has been reducing its hog slaughter and commodity pork activities and redirecting its business to value-added
pork products. In 1987, Wilson Foods emerged from bankruptcy and
had its first profitable year since 1984.
In the fall of 1986, Wilson Foods' management began discussing
financing techniques with the company's financial advisers, Smith
Barney, Harris & Upham, Inc. ("Smith Barney"). Various alternatives were considered including the issuance of common stock,
convertible debentures, convertible preferred stock and subordinated
debentures. Consistent with Smith Barney's advice, the board decided
to issue 2.875 million shares of common stock in March, 1987. The
proceeds were used to pay down the company's outstanding indebtedness.
Management recognized that additional funds would be needed
in order to facilitate strategic acquisitions consistent with Wilson
Foods' business plan. The possibility of issuing a preferred stock was
discussed by Smith Barney and management on a fairly regular basis
during 1987 and 1988. For approximately six months after the market
decline in October, 1987, Smith Barney was advising that it was
not a good time to issue equity or debt. However, by the spring of
1988, market conditions improved and steps were taken to issue the
Preferred Stock. According to Allen Lassiter ("Lassiter"), a Managing Director of Smith Barney, Wilson Foods' management decided
to go ahead with a public offering of the Preferred Stock at a meeting
held early in May, 1988 and attended by Lassiter, Griggy and
Vincent P. Cotter ("Cotter"), Chief Financial Officer of Wilson
Foods. At that meeting, Lassiter told the Wilson Foods representatives
that a redemption option or put provision, would have to be included
in the Preferred Stock to make it marketable. After being shown
sample language for the put provision, Cotter and Griggy indicated
to Lassiter that they would consider including the put provision if
it was Smith Barney's advice that such a provision was absolutely
necessary.
A proposal to issue the Preferred Stock was presented to and
approved by the Wilson Foods board at a special telephonic meeting
held on July 1, 1988. The Preferred Stock, although generally not
redeemable prior to 1991, will be subject to redemption at the holder's
option in the event of an acquisition.' Upon exercise of the option,

1. Specifically, the redemption option may be exercised:
[i]n the event (i) any person, together with its affiliates or associates,
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the company will be required to pay $25.00 per share plus accrued
and unpaid dividends to the redemption date. If more than one
million of the 1.6 million shares of Preferred Stock were redeemed
pursuant to this option, the company would be in violation of certain
covenants, found in its existing debt agreements, restricting the
redemption of capital stock.
Prior to July 1, 1988, Cotter had discussed the plan to issue a
convertible preferred stock with the two outside directors who had
the most experience in financial matters-Messrs. Meason and Records. However, it does not appear that this plan had been discussed
at any board meeting for at least one year and the two other outside
directors-Messrs. LeMaster and McNutt-apparently did not know
anything about the terms of the Preferred Stock or the put provision
until they received information describing the Preferred Stock one
week before the July1 board meeting.
That meeting lasted slightly more than one hour and was devoted
primarily to the proposed Preferred Stock issuance. Lassiter reviewed
the terms of the Preferred Stock and Griggy, Cotter and Lassiter
explained the put feature. The minutes indicate that there was extensive discussion about the put provision and, according to Meason,
most if not all of the outside directors expressed concern about it.
Lassiter explained that, in Smith Barney's view, the security
would not be marketable without the put provision. Lassiter advised
the board as follows:
What was conveyed to the members of the Board
beyond the fact that this issue couldn't be marketed without
a put provision, were the facts that most convertible securities contained put provisions; that the reason put provisions were required by the marketplace were related to
the circumstances surrounding the active merger and acquisition environment of the past couple years; and that
there were many circumstances with respect to older issues,

becomes the beneficial owner of more than 50% of the Company's Common
Stock or the Company is a party to a business combination, including a
merger or consolidation or the sale of all or substantially all of its assets
and (ii) as a result of such acquisition of shares of Common Stock or
business combination the Preferred Stock thereafter is not convertible into
Common Stock of the Company or of the ultimate parent of the Company
which stock is traded on the New York Stock Exchange, the American
Stock Exchange or through the NASDAQ National Market System...
Preliminary Prospectus, p. 12.
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that is issues let's say offered in the 1970s where put provisions weren't required by the marketplace, where holders
of the securities had been recently penalized as a result of
a leveraged buyout transaction, leaving them out there high
and dry and circumstances comparable to that.
Lassiter Dep., p. 101. Lassiter did not discuss any alternatives to a
put provision that might accomplish the goal of ensuring marketability
without threatening a breach of Wilson Foods' debt covenants. He
stated in an affidavit that one such alternative, suggested by plaintiffs,
was rejected by Smith Barney as inappropriate. That alternative
would eliminate the right to redeem in those circumstances where
the Wilson Foods board approves a transaction that otherwise would
trigger the redemption right. Lassiter explained that investors' concerns encompass friendly as well as hostile transactions where the
result of those transactions would be to leave the company highly
leveraged. However, Lassiter did not address other alternatives, including a net worth exemption and a redemption right limited to
the maximum amount available without violating existing debt covenants.
After discussing the put provision and other matters, the defendant directors unanimously voted to authorize the issuance of the
Preferred Stock. The Preliminary Prospectus was filed on July 11,
1988 and Wilson Foods and Smith Barney were in the midst of
pricing the Preferred Stock when Doskocil proposed to acquire Wilson
Foods by letter dated July 25, 1988 and followed that proposal with
a tender offer commenced two days later.
Doskocil's involvement with Wilson Foods apparently dates back
to the summer of 1987 when Griggy met with representatives of
Doskocil to discuss a possible business combination. Griggy suggested
the possibility of Wilson Foods acquiring Doskocil in a stock-forstock transaction. However, the Doskocil representatives suggested
that an acquisition of Wilson Foods by Doskocil, for cash, might be
more beneficial for both companies' stockholders. Nothing came of
those conversations.
On March 18, 1988, Doskocil filed a Schedule 13D with the
Securities and Exchange Commission reporting that it had purchased
over 91% of Wilson Foods' common stock. The Schedule 13D reported
that Doskocil was then evaluating the possibility of making an offer
to acquire the company either by tender offer, merger or otherwise.
An amendment to the Schedule 13D on March 23, 1988 reported
that Doskocil had, on the same day, filed a Notification and Report
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Form under the Hart-Scott-Rodino Antitrust Improvement Act of
1976 with respect to its potential acquisition of Wilson Foods. Other
than a courtesy call made to Griggy at the time of the second filing,
there was no contact between Doskocil and Wilson Foods until
Doskocil proposed to acquire the company in a letter delivered to
Griggy on July 25, 1988.
The tender offer, due to expire on August 23, 1988, is a cash
offer for all of the outstanding common stock of Wilson Foods for
$12.50 per share. Among other things, the offer is conditioned upon:
(1) the valid tender of at least two-thirds of company's outstanding
stock; (2) Doskocil being satisfied that it will have the power to cause
a second step merger to be promptly completed without the vote of
any other stockholder; (3) Doskocil being satisfied that, upon consummation of the offer, the rights issued pursuant to a Stockholder
Rights Plan, will have been validly redeemed or will otherwise be
inapplicable; and (4) the proposed Preferred Stock offering having
been abandoned. Doskocil's Offer to Purchase discloses that Chemical
Bank's financing commitment includes funds to provide for the refinancing of Wilson Foods' existing debt upon a merger. Given the
default provisions in Wilson Foods' debt instruments, Doskocil would
have to refinance that debt after completing a merger regardless of
whether or not the Preferred Stock is issued. However, Doskocil is
not prepared to take down tendered shares if the Preferred Stock is
issued.
On July 27 and 28, 1988, the directors of Wilson Foods held
a two day board meeting at which the Julyl authorization to issue
the Preferred Stock was "tabled" because of the impact of the
Doskocil offer. The directors were advised by Lassiter that institutional investors would not be interested in buying the Preferred Stock
while a tender offer was pending. Although arbitraguers continue to
be potential buyers, the board members were not comfortable with
the prospect of putting the Preferred Stock in those hands. Meason
testified that he considered this shift in the market to be a negative
factor because the Preferred Stock is convertible into common. If it
were purchased by arbitraguers, they would be more likely to convert
than would long term investors and they could possibly obtain a
control block of the company's common stock. If that were to happen,
Meason was concerned that the arbitraguers would obtain a control
block without paying any premium.
There was no proposal to price the Preferred Stock at this
meeting because Lassiter was recommending against the public offering at that time. Although the Preferred Stock issuance remains
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"tabled" as of this time, both Berg and Meason expressed a strong
desire to have the Temporary Restraining Order vacated. Berg acknowledged that the issuance of the Preferred Stock, if not restrained,
constitutes one of the "options" available to the directors in responding to the Doskocil offer.
At its most recent meeting on August 8, 1988, the defendant
directors unanimously adopted resolutions determining that the Doskocil offer is financially inadequate and not in the best interests of
the company or its stockholders. In reaching that conclusion, the
directors considered, among other things, Smith Barney's opinion
that the offer price is inadequate from a financial point of view and
the highly conditional nature of the offer. The board has authorized
management and Smith Barney to investigate alternatives that would
maximize stockholder values including, "remaining independent, a
sale of all or part of the Company, an infusion of additional equity
capital, one or more potential acquisitions, a leveraged buyout or a
recapitalization or other restructuring of the Company." Wilson
Foods Corporation Schedule 14D-9, dated August 9, 1988.
Finally, it is noteworthy that at a board meeting held on April
19, 1988, the defendant directors adopted a Stockholders Rights Plan
and reviewed and approved an engagement agreement with Smith
Barney. The engagement agreement provides that Smith Barney will
act as financial adviser to Wilson Foods for one year "with respect
to any present or future proposals for a tender offer, acquisition,
merger, exchange offer or other business combination involving the
Company ... or to any accumulation of securities of the Company
through open market or privately negotiated purchases by any Acquiror, including the recent accumulation by Doskocil Companies
Incorporated. . .

."

Smith Barney Engagement Letter, dated April

19, 1988, p. 1. Meason testified that the board's decision to adopt
a Rights Plan was not in response to any perceived threat from
Doskocil. Rather, he explained that the directors had been considering
the advisability of a Rights Plan since the summer of 1987 and had
deferred taking any action for nine months because it took that long
for certain of the directors to fully understand the operation and
effect of a Rights Plan.
[1-3] It is settled law that, to prevail on a motion for a preliminary injunction, plaintiffs must establish a likelihood of success on
the merits, the threat of imminent irreparable harm and that a
balancing of hardships tips in favor of granting injunctive relief.
Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535 A.2d 1334
(1987). In analyzing the merits, the first issue is whether the issuance
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of the Preferred Stock with the put provision is, in fact, a defensive

measure adopted to protect the Wilson Foods stockholders from a
perceived threat of a hostile takeover. In Unocal Corp. v. Mesa Petroleum
Co., Del. Supr., 493 A.2d 946 (1985), the Delaware Supreme Court
announced the standards to be applied when a board of directors
addresses a pending takeover bid. In order to qualify for the pro-

tections of the business judgment rule, the directors must show that
"they had reasonable grounds for believing that a danger to corporate
policy and effectiveness existed" and the defensive measure must be
"reasonable in relation to the threat posed." Id. at 955. In Unocal
there was no question but that the exchange offer there at issue was
a defensive measure. Thus, the Court did not address the preliminary
question of how to evaluate whether a particular action is or is not
a defense against a potential takeover.
Here, the two directors who were deposed testified that the plan
to issue the Preferred Stock was in no way related to Doskocil's
stated interest in acquiring the company. Rather, it was a form of
financing that had been under consideration for more than a year
as a means to provide the company with sufficient liquid assets to
make cash acquisitions consistent with its business plan. The put
provision was not suggested by Wilson Foods; it was required by
Smith Barney in order to market the public offering. Indeed, the
defendant directors were opposed to the put provision and only agreed
to it after being advised that such provisions had been used regularly

in recent months and are necessary to protect investors against the
risk that the security would lose its value following a leveraged buyout
or other similar transaction. Finally, defendants note that Doskocil's
Schedule 13D did not report that it had any definitive plans to
attempt a takeover and there had been no communications from
Doskocil (either direct or indirect) for more than three months when
the Wilson Foods board approved the Preferred Stock issuance on
July 1, 1988.
Defendants contend that, if the Court were to apply Unocal
under these facts, it would be disturbing settled principles governing
directors' discharge of their managerial responsibilities. In their view,
such a ruling would mean that any time there is a Schedule 13D
on file, no matter how old or how vague the statement of the
stockholder's intentions, directors would have to treat normal business
decisions as "defensive measures" if there were any anti-takeover
implications to the transaction under consideration.
Plaintiffs argue that the record belies the claim that defendants
were merely implementing a long standing financing plan. They
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point out that there was no discussion of the Preferred Stock at any
board meeting prior to July 1, 1988; there were no negotiations for
any specific acquisitions that would make additional funds more
necessary in July of this year than December of last year; and Wilson
Foods' President has conceded that the issuance of the Preferred
Stock is now one of the options available to Wilson Foods as a
response to Doskocil's tender offer. Moreover, plaintiffs suggest that
defendants are now using the threat that the Preferred Stock will be
issued in an effort to defeat Doskocil's offer. Smith Barney has
advised against issuing the stock in light of the pending tender offer
and the board has tabled its prior decision to go forward with the
public offering. Yet defendants are unwilling to defer action on the
Preferred Stock or give plaintiffs notice before issuing the stock if
they again decide to go forward.
[4] I am not satisfied from the present record that plaintiffs
have established a likelihood of success on the question of whether
the July 1, 1988 decision to issue the Preferred Stock was made as
response to a perceived threat from Doskocil. It is, as plaintiffs argue,
somewhat difficult to accept the "coincidence" explanation offered
by defendants. The adoption of a Rights Plan within a few weeks
after the Schedule 13Ds were filed and the Smith Barney engagement
letter strongly suggest that the defendant directors were operating in
a defensive mode. However, even assuming that the Rights Plan
was adopted as a defensive measure, it does not necessarily follow
that other corporate decisions were also made in response to a
perceived takeover threat. The plan to issue a preferred stock had
been under consideration for more than a year. The fact that this
plan was reactivated a few months ago is explained by the condition
of the market. Moreover, the defendant directors neither asked for
nor wanted the put provision.
The fact that the original decision to issue the Preferred Stock
may have not been a responsive tactic does not end the matter.
Plaintiffs argue that even under a business judgment analysis, the
board's decision would not be upheld. They say this because the
put provision threatens Wilson Foods with bankruptcy and the board
agreed to the Preferred Stock plan without investigating either alternative put provisions or alternative forms of financing. Plaintiffs
acknowledge that the defendant directors received and relied upon
the advice of an independent expert-Smith Barney. However, they
argue that, where the board undertakes a transaction that threatens
to destroy the company, mere reliance upon expert advice cannot
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satisfy the defendant directors' duty of due care. See Smith v. Van
Gorkom, Del. Supr., 488 A.2d 858 (1985).
"If the Preferred Stock plan posed a serious
risk of bankruptcy,
I would find plaintiffs' arguments more persuasive. However, the
evidence thus far indicates that the risk is largely theoretical. It is
true that, if the put provision were fully exercised, Wilson Foods
would be in default under its existing debt covenants. Thus, the first
question is whether it is likely that a large number of the Preferred
Stockholders would exercise the put. Cotter suggests that it is not.
He explains that any successful tender offer would likely be at a
higher price than the conversion price of the Preferred Stock because
the offeror would be paying a control premium to acquire the company's stock. Under those circumstances, Cotter presumes that the
Preferred Stockholders would exercise their conversion rights and
tender their shares rather than exercise their put. Even if the Preferred
Stockholders were to exercise their put, the company would be able
to refinance its own debt (assuming. the lenders decided to declare
a default). Lassiter confirms this view:
Even if that theoretical possibility [the acceleration of Wilson
Foods' debt] were to occur, I have no doubt whatever that
Wilson would be able to refinance the debt on the strength
of Wilson's own assets, earnings and cash flow. These are
sufficient in my judgment to support more than Wilson's
present level of debt. Moreover, a potential acquiror of
Wilson also should be able to refinance the debt on the
strength of Wilson's own assets, earnings and cash flow.
Indeed, the fact that Doskocil, a small and highly leveraged
company, was able to obtain a financing commitment from
Chemical Bank for a loan that was based primarily on
Wilson's own assets, earnings and cash flow and that includes refinancing of Wilson's present debt indicates that
almost any potential acquiror should be able to refinance
Wilson's debt. Thus, whether current Wilson management
or the acquiror is in control, the Wilson debt could be
refinanced.
Lassiter Aff.,
7.
[5-6] In short, the risk to Wilson Foods appears to be remote
and the board appears to have recognized and evaluated that risk
in deciding to issue the Preferred Stock. Given the fact that the
applicable standard is one of gross negligence, I cannot find from
this record that plaintiffs are likely to succeed on the claim that the
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defendant directors failed to exercise due care. I also note that the
evidence does not presently support a finding that the defendant
directors acted in bad faith.
[7] Having preliminarily determined that plaintiffs have not
established a likelihood of success on the merits as to their claims
with respect to the defendant directors' July 1, 1988 decision, the
question then becomes whether plaintiffs are entitled to interim relief
with respect to the circumstances as they now exist. There is a
pending tender offer, the original decision has been tabled and Berg
has conceded that the issuance of the Preferred Stock is now under
consideration as a defensive mechanism. From these facts, I am
satisfied that any decision the defendant directors may make while
the tender offer remains outstanding would be subject to the Unocal
standards. However, the defendant directors have not yet decided
to take any action with respect to the Preferred Stock. Thus, defendants argue that there is nothing for the Court to evaluate and,
if the Court were to anticipate a future board decision, it would be
rendering an advisory opinion and it would be assuming that the
board will act improperly. I find this argument persuasive. The very
fact that the board has tabled its prior decision suggests that it is
re-evaluating this plan in light of the tender offer. The board has
also announced that it is considering various alternatives that would,
to use the standard phrase, "maximize stockholder values."
Plaintiffs object that this result effectively allows defendants to
avoid judicial review by deferring a decision until it is too late to
seek relief. The Court is not unmindful of this concern. I assume
that any decision by the board to pursue the Preferred Stock plan
will be publicly announced as soon as the decision is made. Even
if there is no public announcement, plaintiffs will be entitled to
discovery with respect to such a decision. Accordingly, defendants

are ordered to provide plaintiffs, within one hour after the board
decides to take any action with respect to the issuance of the Preferred
Stock (or any other substantially similar security), all documents
reflecting the terms of the security, all resolutions or other forms of

authorization granted by the board and all documents considered by
the board in connection with its decision. I believe that this discovery
order will permit plaintiffs to make a timely application to the Court

if they deem it appropriate to seek relief.
Based upon the foregoing, plaintiffs' motions for a preliminary
injunction are denied without reaching the issues of irreparable harm
or balancing of hardships.
IT IS SO ORDERED.
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DOSKOCIL COS. INC. v. GRIGGY
No. 10,095
Court of Chancery of the State of Delaware, New Castle
October 7, 1988
Plaintiffs, bidders in a takeover contest, sought a preliminary
injunction" preventing the consummation of a merger with a rival
bidder. The plaintiffs also sought an order requiring the target to
deactivate certain takeover defenses so that they could complete their
higher-priced offer. 'The target had already agreed to waive the
defenses for the lower, competing offer.
The court of chancery, per Vice-Chancellor Berger, held that
injunctive relief was not appropriate at this time, where the auction
process had not yet concluded and where the directors intended to
bring the process to a close on a reasonable schedule.
1.

Corporations

C

310(1)

There is no question but that the board of directors has a
fiduciary duty to obtain the best possible price for the stockholders.
2.

Corporations

C

310(1)

A target board is not required to redeem rights issued under a
stockholder's rights plan in the face of a non-coercive all cash tender
offer.
3.

Corporations

= 310(i)

Where a target board has determined that the price offered by
a bidder is inadequate and has decided to conduct an auction, it
may be appropriate to keep rights in place in order to allow time
for higher bids to be made.
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Corporations

0-310(1)

Even where a target board has concluded that the price is not
inadequate, it may be appropriate to maintain the rights plan to
promote continuation of the auction.
5.

Corporations

C=310(1)

When conducting a Revlon auction, the target board may favor
one bidder over another if it, in good faith, believes shareholders'
interests would be advanced.
6.

Corporations

C

187, 297

Directors' personal preferences are irrelevant, and they cannot
be found to be acting in bad faith as long as they carry out their
duties as set forth in Revlon.
7.

Injunction

0

134

Injunctive relief is not appropriate where the auction process is
not yet concluded and the defendant directors intend to bring the
process to a close on a reasonable schedule.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, Keith R.
Sattesaln, Esquire, and Matthew F. Boyer, Esquire, of Skadden,
Arps, Slate, Meagher & Flom, Wilmington, Delaware, for plaintiffs.
R. Franklin Balotti, Esquire, Kevin G. Abrams, Esquire, Joseph J.
Bodnar, Esquire, and James C. Strum, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware; David E. Massengill, Esquire, of
Simpson Thatcher & Bartlett, New York, New York; and B.J.
Rothbaum, Jr., Esquire, of Linn & Helms, Oklahoma City, Oklahoma, for defendants.
BERGER,

Vice-Chancellor

[1] The pending motion for a preliminary injunction raises the
issue of whether the board of directors of a target corporation is
required to deactivate certain takeover defenses to allow an acquiror
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to complete its all cash tender offer where the board has already
agreed to waive those defenses with respect to a lower competing
offer. Under the present set of facts, there is no question but that
the directors have a fiduciary duty to obtain the best possible price
for the stockholders. Revlon, Inc. v. MacAndrews & Forbes Holdings,
Inc., Del. Supr., 506 A.2d 173, 182 (1986). The only question is
whether they must remove the obstacles to a higher competing offer
at this time.
I.

On July 25, 1988, Doskocil Companies, Incorporated and Doskocil Acquisition Corp. (collectively "Doskocil") filed this action
against Wilson Food Corporation ("Wilson Foods") and its six
directors. The original complaint, which sought declaratory and injunctive relief, challenged the defendant directors' anticipated refusal
to redeem a Stockholder Rights Plan (the "Rights Plan"); their
anticipated refusal to recommend the repeal of a 95% supermajority
vote provision contained in Wilson Foods' certificate; and the company's plan to issue a preferred stock with a redemption right.'
Two days after filing the complaint, Doskocil commenced a
tender offer for all of Wilson Foods' common stock for $12.50 in
cash per share. The offer, originally set to expire on August 23,
1988, is conditioned, among other things, upon: (1) the valid tender
of at least two-thirds of the company's outstanding stock; (2) Doskocil
being satisfied that it will have the power to cause a second step
merger to be promptly completed without the vote of any other
stockholder; (3) Doskocil being satisfied that, upon consummation
of the offer, the rights will have been validly redeemed or otherwise
be inapplicable; and (4) the proposed preferred stock offering having
been abandoned. On August 9, 1988, Wilson Foods rejected the
offer as financially inadequate relying, in part, upon the opinion of
Smith Barney, Harris Upham & Co. Incorporated ("Smith Barney"),
the company's financial adviser.

1. During the first few weeks of August, 1988, the litigation in this Court
focused on the proposed preferred stock offering. Defendants were temporarily
restrained from issuing the preferred stock, but Doskocil's subsequent motion for
a preliminary injunction was denied because this Court found that the defendant
directors had tabled their plans to issue the stock. See Doskocil Cos. Inc., el al. v.
Griggy, el al, Del. Ch., Civil Action Nos. 10,095, 10,106, 10,107, 10,108, 10,116,
Berger, V. C. (August 18, 1988).
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By August 23, 1988, the shares that had been tendered, together
with those already owned by Doskocil, totaled approximately 73%
of Wilson Foods' stock. However, Wilson Foods had not agreed to
redeem the rights and the offer was extended until August 30, 1988.
By that date, the number of shares tendered, combined with those
held by Doskocil, totaled approximately 86% of Wilson Foods' stock.
On September 1, 1988, Doskocil amended its tender offer by reducing
the offered price to $12.25 per share. In a cover letter sent with the
amended offer, Doskocil explained that the reduction in the offered
price was necessitated by the enormous costs Doskocil was incurring
in attempting to persuade defendants to let Wilson Foods' stockholders accept the offer. The amended offer was scheduled to expire
on September 15, 1988.
Within a few days after lowering its offer, Doskocil advised
Wilson Foods that it would still be willing to pay $12.50 per share
in a negotiated transaction if an agreement could be reached by
September 6, 1988. However, any delay beyond that time would
result in a reduction in the merger price at the rate of S.025 per
day to a floor of $12.25 per share. The parties and their advisers
met on several occasions during the week of September 5, 1988, but
did not reach an agreement. Instead, on September 10, 1988, Wilson
Foods entered into an Agreement and Plan of Merger with Soparind
Meat Packing Corporation, U.S.A. ("Soparind") and its indirect
wholly-owned subsidiary, HL Inc. ("HL") pursuant to which HL
agreed to commence a tender offer for all shares of Wilson Foods
at $13.50 in cash per share to be followed by a cash out merger at
the same price or any higher price offered in the HL tender offer
(the "Soparind Agreement").
The Soparind Agreement provides, among other things, that:
(1) the Wilson Foods' board of diretors has unanimously approved
the tender offer and merger and has determined that they are fair
to and in the best interests of the company's stockholders; (2) Wilson
Foods' investment adviser has opined that the offered price is fair;
(3) prior to the purcahse of shares, the company will redeem the
rights or amend the Rights Plan so that the rights will not be
exercisable and will unanimously recommend the deletion or amendment of the supermajority vote provision; (4) except under certain
limited circumstances, Wilson Foods will reimburse Soparind for up
to $7 million in expenses incurred in connection with the proposed
transaction in the event that the Soparind Agreement is terminated;
and (5) Wilson Foods will not provide any confidential information
to or engage in any discussions or negotiations with any other
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potential acquiror unless required to do so because of "fiducairy
obligations under applicable law as advised by counsel ...

"

So-

parind Agreement, § 7.5.
In conjunction with the execution of the Soparind Agreement,
the parties also executed the Fischer Option Agreement on September
10, 1988. Under the terms of this agreement, Wilson Foods granted
Soparind an exclusive and irrevocable option to purchase all of the
outstanding stock of Fischer Packing Company, a wholly-owned
subsidiary of Wilson Foods, for $35 million. There is no evidence
to suggest that the option price is anything but fair. The Fischer
Option Agreement recites that Soparind requested the option as a
condition to its willingness to enter into the Soparind Agreement.
Pursuant to the Soparind Agreement, HL commenced its $13.50
per share tender offer on September 16, 1988. That offer is currently
set to expire on October 14, 1988. On September 27, 1988, Doskocil
responded by increasing its tender offer to $14.50 per share. The
amended Doskocil tender offer is set to expire on October 7, 1988.
However, Wilson Foods' refusal to deactivate its takeover defenses
effectively precludes Doskocil from purchasing the tendered shares
on that date.
II.
[2-5] Several principles emerge from the recent decisions addressing the Revlon auction process and, particularly, the use of a
rights plan during that process. First, a target board is not required
to redeem the rights in the face of a non-coercive all cash tender
offer. Where the board has determined that the offered price is
inadequate and has decided to conduct an auction for the company,

it may be appropriate to keep the rights in place in order to allow
time for higher bids to be made. Facet Enterprises, Inc. v. Prospect
Group, Inc., Del. Ch., Civil Action No. 9746, Jacobs, V.C. (April
15, 1988). See also Nomad Acquisition Corp., et al. v. Damon Corp., et
al., Del. Ch., Civil Action No. 10,173, Hartnett, V.C. (September
16, 1988). Second, even if the offered price is not inadequate, it
may be appropriate to maintain the rights in order to promote the
continuation of the auction. CRFT Corp. v. FederatedDepartment Stores,
Inc., 683 F. Supp. 422 (S.D.N.Y. 1988). Third, when conducting
a Revlon auction, the target board may favor one bidder over another
"if in good faith and advisedly it believes shareholder interests would

be thereby advanced." In re Fort Howard Corp. Shareholders Litigation,
Del. Ch., Civil Action No. 9991, Allen C. (August 8, 1988). It is
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important to note, however, that these decisions did not involve
findings of bad faith by the target board.
Doskocil correctly points out that none of these cases addressed
the combination of circumstances presented here. By contrast to
Nomad, where the targer board determined that the offered price was
unfair, the defendant directors and their financial adviser have determined that Soparind's lower offer is fair. Thus, according to
Doskocil, there can be no argument that defensive measures are
necessary in order to protect against an inadequate bid. Facet, likewise
is distinguishable because the Wilson board has had ten weeks in
which to conduct the auction and arguably concluded that process
when it entered into the Soparind Agreement.
In addition, a majority of the Wilson Foods stockholders have
endorsed Doskocil's acquisition efforts by tendering into its earlier,
lower offer. Doskocil argues that a stockholder's right to sell his
shares is at least as important as his right to vote those shares and
that the defendant directors' should not be allowed to interfere with
the stockholders' right to sell where the stockholders have overwhelmingly expressed their desire to do so. See Blasius Indus., Inc.,
et al. v. Atlas Corporation, et al., Del. Oh., Civil Action No. 9720,
Allen, C. (July 25, 1988).
Finally, Doskocil questions the defendant directors' good faith.
From the time that Doskocil first reported its Wilson Foods stock
holdings in March, 1988 until the end of August, 1988, the defendant
directors repeatedly refused to meet with Doskocil to discuss a possible
acquisition. Even after Doskocil commenced its tender offer and
advised Wilson Foods of its continuing interest in negotiating an
acquisition agreement, Doskocil's efforts to meet with Wilson Foods
were rebuffed. It was not until August 23, 1988, the date on which
the original tender offer was set to expire, that Kenneth J. Griggy
("Griggy"), Chairman of the Board and Chief Executive Officer of
Wilson Foods, agreed to meet with his counterpart at Doskocil.
Doskocil also had great difficulty in obtaining the same confidential information that was revealed to Soparind, notwithstanding
Doskocil's stated willingness to consider an increase in its bid. After
Doskocil announced its $14.50 per share offer, Wilson Foods continued to refuse access to that information except upon terms that
Doskocil argues were unreasoanble. It was only after the parties
briefed and argued their positions on this point that Doskocil was
given access to the confidential information.
Wilson Foods repsonds that the auction is not yet over and that
the takeover defenses must remain in place in order to preserve for
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the stockholders the prospect of receiving even more than $14.50
per share. To demonstrate this point, Wilson Foods submtited the
affidavits of Richard W. Egan ("Egan"), a Vice President of Soparind and HL, and Griggy. Egan states that Soparind, through its
subsidiary, is "actively considering" increasing its offer to an amount
above $14.50 per share. Egan Aff.,
6. However, no decision had
been made as of October 5, 1988, because Soparind had not seen
any information demonstrating that Doskocil's offer is fully financed.
Without that information, Soparind apparently is unwilling to raise
its bid because it would be bidding against itself. [The Doskocil
financing information was supplied to Wilson Foods (and, thus,
indirectly to Soparind) later in the day on October 5, 1988.]
Griggy's affidavit, among other things, reports on the defendant
directors' deliberations at a special board meeting held on October
4, 1988. Griggy advised the board that, after Doskocil's $14.50 per
share offer was announced, he received an inquiry from the chairman
of the board of a third party about the possibility of acquiring Wilson.
Smith Barney reported Soparind's position to the board and advised
that it would be premature to make a final decision with respect to
the sale of the company at that time. The board discussed the fact
that the continuation of the Rights Plan would prevent Doskocil
from using its timing advantage to take down shares before Soparind
or a third party could make a higher offer and that it would also
prevent a street sweep by Doskocil or anyone else interested in Wilson
Foods. Based upon these discussions, the Wilson Foods board reportedly made the following decisions:
(1) [i]t affirmed its willingness to consider offers by
any parties, including Doskocil, Soparind or anyone else,
and to continue to attempt to maximize value for Wilson's
shareholders;
(2) [i]t authorized the financial and legal advisers to
Wilson to negotiate with Soparind and, subject to the company's obligations under the merger agreement, with Doskocil and other potential acquirors; and
(3) [i]t determined to maintain the Rights Plan to
protect and facilitate the value maximization process.
Griggy Aff.,
11.
In a press release issued last night, and provided to the Court
this morning, Wilson Foods announced its decision to remain neutral
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with respect to the amended Doskocil offer. This press release provides
in relevant part:

The Board determined that in light of the fact that it is
still engaged in discussions with interested parties, acceptance of the Doskocil tender offer is not in the best interests
of the Company and its stockholders at this time ...
Pending completion of discussions with Doskocil, [Soparind]
and another interested party to obtain the highest offer for
the Company's stockholders, and in light of the provisions
of the [Soparind Agreement], the Board has determined
that it is not in the best interests of the Company's stockholders to amend its recommendation with respect to the
[HL] tender offer. The Board expects that the discussions
will be completed by the end of next week and the Board
will make a recommendation with respect to any open tender
offers at that time.

[6-7] It may be, as Doskocil contends, that the defendant directors would prefer to sell Wilson Foods to anyone but Doskocil.
However, I cannot find that they are acting in bad faith and their
personal preferences are irrelevant as long as they carry out their
Revlon duties. Whatever the defendant directors' attitudes may have
been in the past, the present record suggests that the defendant
directors are, to use the words of their counsel, "confronting" their
fiduciary duties. There is evidence that the auction has not yet
concluded and that the defendant directors intend to bring the process
to a close on a reasonable schedule. Accordingly, I conclude that
injunctive relief is not appropriate at this time. It is difficult to

imagine that Wilson Foods will continue to block the Doskocil amended
tender offer if no higher bid is forthcoming. However, this Court
will be prepared to evaluate the circumstances and take appropriate
action if further developments indicate that Wilson Foods is not
acting in accordance with its fiduciary duties.
Based upon the foregoing, Doskocil's motion for a preliminary
injunction is denied without prejudice to its renewal. IT IS SO
ORDERED.
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EISENBERG v. CHICAGO MILWAUKEE CORP.
No. 9374
Court of Chancery of the State of Delaware, New Castle
October 25, 1988
Plaintiff, a shareholder, had obtained a preliminary injunction
to enjoin defendant corporation's, and its directors', self-tender offer
because the disclosures in the offering statement were misleading and
coercive. This injunction temporarily delayed the tender offer. Defendants never appealed the injunction yet settled the suit. Subsequently, plaintiff sued to recover $500,000 in attorneys' fees plus
expenses for the successful effort in pursuing the self-tender claims
and in causing a change in defendants' dividend policy.
The court of chancery, per Vice-Chancellor Jacobs, held that
plaintiff was entitled to both his claims. The court, establishing the
reasonableness of plaintiffs counsel's fees, granted attorneys' fees
and expenses for the self-tender claim and held that defendants must
pay such awards from the corporation, not from dividends on preferred stock as defendants desired. Regarding plaintiffs prayer to
recover attorneys' fees and expenses in connection with the dividend
claim, the court also granted plaintiff these awards. The court,
however, did not agree with plaintiff's choice of the source of these
awards and required that defendants pay these fees and expenses
from the semi-annual preferred stock dividends. The award was to
be paid from the dividends because the dividend claim only benefited
preferred shareholders.
1. Corporations

C

189(14), 214

In an action to enjoin a self-tender offer resulting in a subsequent
action to recover attorneys' fees and expenses, where plaintiff in a
preliminary injunction action achieves all its desired relief, if defendants choose not to seek an interlocutory appeal or a hearing, the
plaintiffs claim is considered adjudicated.
2.

Corporations

0=-189(14), 214

When defendants choose not to challenge plaintiff's preliminary
injunction for a self-tender claim, the plaintiff's petition for attorneys'
fees is not premature.
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Corporations

0- 189(14), 214

The award of $300,000 in attorneys' fees to a plaintiff in a
successful self-tender claim prosecution is reasonable given the importance of the benefit achieved, the novel and difficult issues presented, the highly professional manner that plaintiff's counsel presented
the case, the amount of time the attorneys expended on the case,
that plaintiff retained counsel on a contingent fee, risk basis, and
that counsel worked on the case at a high priority.
4.

Corporations
Costs

C--- 214

0- 172

Where a representative shareholder succeeds in correcting invalid
disclosures in connection with a transaction between the corporation
and its shareholders, Delaware case law recognizes that for fee awarding purposes, the corporation and all of its shareholders are benefited.
5.

Attorney and Client
Corporations
Costs

0

0-155

189(14), 214

0- 172

When a representative shareholder succeeds in correcting invalid
disclosures in connection with a transaction between the corporation
and its shareholders, and where plaintiff's efforts result in the creation
of a fund, attorneys' fees will be paid from the fund since it is the
most appropriate method for fairly spreading the costs of litigation
among those who benefited from it.
6.

Attorney and Client
Corporations
Costs

0= 155

0= 189(14), 214

C- 172

When a representative shareholder succeeds in correcting invalid
disclosures in connection with a transaction between the corporation
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and its shareholders, but no fund is created as a result of plaintiff's
efforts because the benefit is non-monetary and therapeutic, the

awarded attorneys' fees shall be paid by the corporation because the
corporation is the only vehicle through which the costs of obtaining
the benefit can be equally shared.

7.

Corporations
Costs

0

189(14), 214

0- 165

Where the benefit of disclosure and correcting disclosure inforniation is non-monetary, the court may permissibly award attorneys'
fees to be made payable by the corporation.
8.

Corporations

0-190, 214

Where a suit is settled, a causal connection between plaintiff's
efforts and the benefits achieved is a rebuttable presumption.
9.

Corporations

0

189(14), 214

Plaintiff's request for $200,000 in attorneys' fees for a successful
dividend claim, when the value of the dividends payable to the
stockholders is approximately $1.5 million, was reasonable and not
excessive.
10.

Corporations

C

189(14), 214

To serve as the basis for an attorneys' fee award, a claimed
benefit must have some basic relationship to the grievance which led
to the filing of the complaint.
William Prickett, Esquire, Wayne N. Elliott, Esquire, Michael Hanrahan, Esquire, and Philip B. Obbard, Esquire, of Prickett, Jones,
Elliott, Kristol & Schnee, Wilmington, Delaware; and Ronald Litowitz, Esquire, of Bernstein, Litowitz, Berger & Grossman, New
York, New York, for plaintiff.
R. Franklin Balotti, Esquire, James C. Strum, Esquire, and Daniel
A. Dreisbach, Esquire, of Richards, Layton & Finger, Wilmington,

1989]

UNREPORTED CASES

Delaware; and Dennis J. Block, Esquire, H. Adam Prussin, Esquire,
and Richard W. Slack, Esquire, of Weil, Gotshal & Manges, New
York, New York, for defendants.
JACOBS,

Vice-Chancellor

On December 1, 1987, this Court preliminarily enjoined the
CMC self-tender offer on the ground that the disclosures in the
Offering Statement were misleading and coercive. Eisenberg v. Chicago
Milwaukee Corp., Del. Ch., 537 A.2d 1051 (1987). As a result, the
tender offer was delayed for a short period to enable 0MC to
disseminate a Court ordered supplemental corrective disclosure. The
self-tender then went forward, and some (but not all) of OMO's
preferred shares were ultimately acquired in that tender offer. Because
the preliminary injunction order was not appealed, the result was

that the plaintiff had essentially achieved, as a practical matter, all
the relief he had sought with respect to the self-tender claim. Accordingly the plaintiff, on December 29, 1988, filed a fee application
for $300,000, plus expenses, for his successful effort in prosecuting
the self-tender claim. The Court deferred acting on that application,
because it was informed, in May, 1988, that the parties had agreed
to a settlement of the action that would be the subject of a separate,
additional fee request. Eventually both fee applications were heard
at the October 14, 1988 hearing held to approve the settlement.
While the defendants did not oppose the settlement, they vigorously
contested both fee applications.
The completion of the self-tender left only the plaintiff's dividend
claim remaining in the case. In late March, 1988, plaintiffs counsel
entered into protracted negotiations with the defendants' counsel in

an effort to persuade 0MC to change its dividend policy. On May
2, 1988, CMC's directors adopted a new dividend policy pursuant
to which CMC would pay dividends on the preferred stock, subject
only to present or future legal or contractual restrictions. CMC's
directors then declared a $2.50 per share dividend to CMO's preferred
shareholders of record as of May 15, 1988; they also declared, a
$2.50 per share dividend to be paid to preferred shareholders of
record as of November 15, 1988.
Negotiations to settle this action began before CMO's Board
formally decided to change its dividend policy. In April, 1988, CMC's
management approached plaintiff's counsel and advised them that
they would be proposing a dividend policy change to the CMC
Board. Management asked counsel whether the plaintiff would agree
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to settle this action on that basis. Before any firm agreement on that
subject could be reached, CMC's Board unilaterally changed CMC's
dividend policy. Thereafter, the parties reached an agreement to
settle on the basis of the changed dividend policy.'
In his applications, the plaintiff seeks two separate fees: (a)
$300,000 for his counsel's successful efforts in connection with the
self-tender claim and (b) $200,000 for his counsel's successful efforts
in causing the change in CMC's dividend policy which, plaintiff
contends, effectively mooted the dividend claim. Because those fee
requests involve distinct issues, they are separately addressed.
II.
The defendants oppose the fee application relating to the selftender claim on three grounds: (1) no fee is awardable, because no
final adjudication of that claim has occurred; (2) the injunctive relief
against the self-tender did not benefit the common stockholders or
the corporation as a whole, and therefore should be paid by the
preferred shareholders; and (3) in all events, the $300,000 fee amount
is excessive.
[1-2] The defendants' first two arguments may be disposed of
summarily, as they are patently without merit. First, the plaintiff
achieved everything by the preliminary injunction that he would have
achieved after a final hearing. Although the defendants were entitled
to seek an interlocutory appeal from that injunction, and to have a
final hearing on the self-tender claim, they sought neither. As a
result, there never will be a final hearing on that claim. The very
fact that the defendants elected to "quit while the plaintiff was ahead
and concede him the result he wanted on behalf of himself and the
other [preferred] shareholders" should foreclose any argument that
the attorney fee petition is premature. Roizen v. Multivest, Inc., Del.
Ch., C.A. No. 6535, Brown, C. (December 27, 1982), at 13.
[3] Second, the $300,000 fee amount requested is reasonable,
given the importance of the benefit achieved (a tender offer based
on corrected disclosures and free of coercive elements) as well as the
other factors normally considered by this Court in awarding attorneys'
fees. See, e.g., Rosen v. General Cinema Corp., Del. Ch., C.A. No.

7863, Hartnett, V.C. (September 18, 1985); Fox v. Chase Manhattan
Corp., Del. Ch., C.A. No. 8192, Jacobs, V.C. (January 9, 1986).

1. The self-tender claim was not made a part of the settlement.
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InReBeatriceCompanies,Inc. Litigation,Del. Ch., C.A. No. 8248, Allen, C.
(April 16, 1986). The issues presented by the self-tender claim were
in many respects novel and difficult. Plaintiff's counsel presented
their position in a highly professional manner, and the attorney time
they expended was on a contingent fee (i.e., an "at risk") and a
"drop everything" basis. Plaintiff's counsel are quite experienced
and highly regarded in this field. The first fee request, if granted
in full, would average approximately $285 per hour for all attorney
time expended. In these circumstances, the $300,000 amount requested, especially in today's legal environment, cannot be considered
excessive.
The defendants' third argument is that any benefit plaintiff
achieved ran solely to the preferred stockholders, and not to the
corporation or its common stockholders. Therefore, defendants argue,
any award must come only from the dividends paid to CMC's
preferred stockholders.
The fallacy in this approach is apparent if it is assumed, for
argumentative purposes, that the dividend claim had never been
asserted, or (alternatively) that the plaintiff had litigated the claim
to an unsuccessful conclusion. In such a case (all other facts remaining
constant), the plaintiff would have created an undoubted benefit by
causing the improper tender offer disclosures to be judicially corrected. Yet there would exist no separate fund out of which the
preferred shareholders could pay any fee award, since the benefit
achieved would be entirely non-monetary. In such a case, the defendants' position requires that the plaintiff, despite having created
a benefit, would be entitled to no counsel fee award. Such a result
would be inequitable and would not, in my opinion, comport with
Delaware law.
[4-7] Where a representative shareholder succeeds in correcting
invalid disclosures in connection with a transaction between the
corporation and its stockholders, our case law recognizes that for fee
awarding purposes, the corporation and all of its shareholders are
benefited. See, e.g., Roizen v. Multivest, Inc., supra, Brennan v. Automated
Marketing Systems, Inc, Del. Ch., C.A. No. 6745, Brown, C. (December 19, 1984). In such cases, where the plaintiff's efforts result
in the creation of a fund, the fee will normally be paid from the
fund, since that is the most appropriate method for spreading the
costs of the litigation fairly among those who benefited from it. See,
In Re Beatrice Companies, Inc. Litigation, supra, at 16; Weinberger v.
UOP, Inc., Del. Ch., 517 A.2d 653 (1986). But where no fund is
created because the benefit is non-monetary and "therapeutic," the
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awarded fee may be made payable by the corporation, because the
corporation is the only vehicle through which the costs of obtaining
the benefit can be equally shared. See Sugarland Industries, Inc. v.
Thomas, Del. Supr., 420 A.2d 142, 148-149 (1980). Any different
approach that could result in the payment of no fee, would discourage
the enforcement of Delaware's important policy requiring that corporate fiduciaries be entirely candid in their dealings with shareholders. See, e.g., Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701
(1983); Rosenblatt v. Gety Oil Co., Del. Supr., 493 A.2d 929 (1985).
Therefore, in cases where the disclosure-related benefit is nonmonetary, it is permissible to award attorneys' fees made payable
by the corporation, because that is an appropriate (and, most likely,
the only available) method for vindicating that principle. See Mills
v. Electric Auto Lite Co., 396 U.S. 375 (1970).
The instant case differs from the above described hypothetical
case only in that here the plaintiff's efforts resulted in an additional
benefit-the change in CMC's dividend policy. That distinction,
however, is not relevant, because the dividend policy change is
factually and legally unrelated to the benefit created by the resolution
of the self-tender claim. That is, CMC's decision to pay dividends
on the preferred stock is, for this purpose, fortuitous and causally
unrelated to the benefit for which attorneys' fees are being sought.
For that reason, this cannot appropriately be treated as a case where
a plaintiff's success in prosecuting his disclosure claim results in the
creation of a monetary fund.
Accordingly, the plaintiff will be granted $300,000 in attorneys'
fees, plus related expenses, for his counsel's successful efforts in
connection with the self-tender claim. Both the fee and the expenses
shall be paid by the corporation.
III.
Plaintiff's second application is for $200,000 attorneys' fees, plus
related expenses, for his counsel's successful efforts in connection
with the dividend claim. That application is likewise meritorious and
will be granted; however, in this case the fee and expenses must be
borne out of the dividends to be paid to the preferred shareholders.
The defendants oppose this latter fee request essentially on three
grounds: 2 (1) the changed dividend policy did not result from the
2. The defendants make other arguments, but they are subsidiary to those
addressed herein. Although not separately discussed, those arguments have been
considered and found to be without merit.
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litigation, (2) the new dividend policy benefited only the preferred,
and not the common, shareholders, and therefore must be paid (if
at all) out of the dividends to the preferred stockholders, and (3) in
all events, the $200,000 amount requested is excessive.
[8] The defendants' argument that the plaintiff's litigative efforts
did not cause the dividend policy change, borders on the frivolous.
Having themselves offered and agreed to settle the litigation on the
basis of a change in CMC's dividend policy, the defendants thereby
conceded that the changed dividend policy forms the consideration
for the settlement. Chrysler Corp. v. Dann, Del. Supr., 223 A.2d 384,
387 (1966). Clearly the dividend policy change was a benefit achieved
by the settlement and the defendants cannot be heard to contend
otherwise. In this case that benefit is also found to have been achieved
by the plaintiffs efforts. 3 Where a suit is settled, a causal connection
between plaintiffs efforts and the benefit is presumed. That presumption is rebuttable. McDonnell Douglas Corp. v. Palley, Del. Supr.,
310 A.2d 635 (1973); Mutual Shares Corporation v. Texas Air Corporation,
Del. Ch., Consol. C.A. No. 8650, Hartnett, V.C. (September 30,
1986), at 6; In Re Josephson InternationalInc. Shareholders Litigation, Del.
Ch., Consol. C.A. No. 9546, Hartnett, V.C. (October 19, 1988),
at 6-7. In this case there is no credible evidence to rebut that
presumption. On this record, the plaintiff's role in creating that
benefit cannot be seriously questioned.
[9] Nor, in these circumstances, is the plaintiff's $200,000 fee
request excessive, as the defendants contend. The value of the dividends payable to the preferred stockholders is approximately $1.5
million for 1988. On that basis alone, the requested amount, representing 13% of the 1988 dividend, is reasonable. If two years of
dividend payments are assumed, the fee would represent a correspondingly smaller percentage. Although the dividend payments are
not guaranteed, CMC's present liquid asset picture, and the relatively
small percentage of CMO's assets needed to pay the dividend in
any given year, make it not unlikely that the preferred dividends

3. The same conclusion obtains by application of the principle that where
a defendant takes action that moots the plaintiff's claim, and produces the same
or similar benefits sought by the plaintiff, counsel fees will be awardable if the
action was meritorious when filed and has a casual connection to the benefit thus
conferred. Baron v. Allied Artists Pictures Corp., Del. Ch., 395 A.2d 375 (1978), ajf'd,
Del. Supr., 413 A.2d 876 (1980); Burlington Northern, Inc. v. Sterman v. The El Paso
Company, Del. Ch., C.A. No. 7050, Brown, C. (December 7, 1984). Those criteria
are satisfied in this case.
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will continue to be paid over a period of years. For those reasons
I find the $200,000 amount requested to be reasonable.
The final issue is whether the fee must be paid by the corporation
or out of the fund represented by the semi-annual preferred dividend.
No one disputes that the dividends already paid and to be paid in
the future represent a financial benefit to the preferred shareholders.'
The plaintiff contends, nonetheless, that the corporation ought to
pay the fee, because the revised dividend policy also benefited CMC's
common stockholders. The common stockholders are said to have
benefited because: (i) the company became legally free to pay dividends to the common stockholders, (ii) the common shareholders
received a recent "spin-off" dividend of CMO's valuable real estate
assets, and (iii) two directors who, by reason of the default in the
payment of preferred dividends were required to be elected solely
by the preferred stockholders, could be (and were) eliminated from
CMC's Board.
[10] The difficulty with that argument is that these benefits did
not form an objective or a purpose for prosecuting this action. Those
benefits were not the subject of any of the plaintiff's claims, or his
requests for relief, or a part of the consideration for the settlement.
To serve as the basis for a fee award, a claimed benefit must have
some basic relationship to the grievance which led to the filing of
the complaint. Edelman v. Phillips Petroleum Co., Del. Ch., C.A. Nos.

7899 and 7972, Walsh, J. (June 3, 1986) at 17-18; (citing with
approval Baron v. Allied Artists Pictures Corp., supra). That relationship

is absent in this case. The plaintiff's objective in pressing the dividend
claim was solely to benefit the preferred shareholders. Any resulting
benefits to the common shareholders were an incidental and fortuitous
consequence of CMC's new dividend policy. Accordingly, those
benefits are too remote to be treated as having resulted from the
plaintiff's litigative efforts.
To conclude, the plaintiff is entitled to, and shall be awarded,
a $200,000 fee, plus related expenses, to be paid out of the dividend
to the preferred stockholders of record as of November 15, 1988.
Counsel shall submit an appropriate form of order.
4. The preferred dividend is unlike a dividend paid on common stock, which
(absent a showing to the contrary) would presumably be offset by a corresponding
reduction in per share net worth. (See In Re Diamond Shamrock Corp., Del. Ch.,
Consol. C.A. No. 8798, Jacobs, V.C. (September 9, 1988)). That is because, by
its very terms, the preferred stock will not share in the residual equity of the
corporation.
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IN RE FORT HOWARD CORP. SHAREHOLDERS
LITIGATION
No. 9991 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
August 8, 1988
As the first stage of a planned two-step leveraged buyout transaction, a tender offer was made for the shares of a target corporation
by an affiliation consisting of an investment group and the senior
management of the corporation. This action is for a preliminary
injunction to enjoin the closing of the public tender offer period.
The plaintiffs are a class of the target corporation's shareholders who
claim that the directors violated duties that arise when the sale of
the company is under consideration. The plaintiffs alleged a violation
of four duties: (1) the duty to show no preference when the company
is for sale, (2) the duty to adequately disclose the proprietary process
of the company, (3) the duty to provide adequate information to the
investment counsellor, and (4) the duty to disclose adequate information to the public during the tender offer period. The plaintiffs
seek to delay the dosing of the tender offer in order to require a
supplemental disclosure and also to require the investment counsellor
to issue a revised fairness opinion as to the value of the shares.
The court of chancery, per Chancellor Allen, denied the relief
requested as the plaintiffs did not show a reasonable probability of
success on the merits. The court held that while directors must make
their decisions on an informed basis, especially when the company
is up for sale, the directors are not automatically required to auction
the corporation to the highest bidder if the approach chosen was in
good faith and resulted in an informed view of the situation. The
court also ruled that while it is not the best management practice
to have the chief executive officer choose the members of the special
committee organized to decide the sale issue, and while it is not the
best practice to arrange a meeting between this committee and the
non-interested purchaser, these actions were not persuasive enough
to overcome the deference given to the committee under good faith.
Lastly, the court ruled that the proprietary processing facts omitted
in the disclosure to the investment counsellor and to the shareholders
were not material ones that would have affected the outcome of the
tender offer had these facts been available.
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C---307, 310(1)

Valid director action must be taken on an informed basis. The
greater the significance of the subject matter, the greater the need
to probe and consider the alternatives.
2.

Corporations

0'310(1)

When the directors' action is to sell the company, or to engage
in recapitalization that will change the control of the company, the
gravity of this transaction places a special burden upon the directors
to make sure that they have a basis for an informed view.
3.

Injunction

C--

132, 134, 135

The remedy in a motion for a preliminary injunction is discretionary. The plaintiff must show that there is a reasonable probability of success on the merits at trial and also that the plaintiff
will suffer irreparable injury before final relief would be available.
4.

Injunction

0=- 134, 136(3)

If the plaintiff has met his two-step burden for preliminary
injunctions, the court must decide the motion based on what injury
the defendant may face, the relation of that injury to the plaintiffs
injury, if a bond is available to offer adequate protection, and the
effects an injunction would have on innocent third parties.
5.

Injunction

0-132, 136(2)

No preliminary decision is needed on a class of shareholders
who will not be affected or disadvantaged by the action requested
to be enjoined. This class may still receive money judgments for
their injuries but this is not an issue for a preliminary injunction
motion.
6.

Corporations

0-310(1), 320(1), 320(11)

The Revlon decision does not constrain the functioning of a board
of directors acting without a conflicting interest and when undertaken
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competently and in good faith from considering a management buyout
group without making an announcement to the public of their interest
in a sale of the corporation.
7.

Injunction

0

147

A purely factual issue may not be resolved in a preliminary
injunction motion, but it may require a preliminary judgment concerning the bona fides of the factual situation.
8.

Corporations

C---320(11)

In a preliminary judgment on the bona fides of a fact situation,
since direct evidence of bad faith will rarely be available, due regard
for the protective nature of the shareholders' class action requires
the court to be suspicious and to exercise such powers as it may
possess to look beneath the surface of the apparent facts of the
board's decision.
9.

Corporations

0-310(1), 320(11)

Suspicion of bad faith in a preliminary judgment fact decision
is rebutted by evidence of alternative courses that were pursued by
the directors that were reasonably calculated to effectively probe the
market for alternate transactions from the management offer.
10.

Corporations

C=-310(1)

Whenever a corporation is for sale, and the directors have acted
in good faith, the Revlon decision does not automatically apply, but
the directors must be neutral as between offerors or the board must
maintain a "level playing field" or the board must not interfere
with the free working of an auction market.
11.

Corporations

==310(1)

In an auction setting, the directors may not favor one offeror
over another for a selfish or inappropriate reason, but they may
favor one offer if it was done for good faith motives including the
choice of a lower offer which has better financing.
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310(1)

In an auction setting, a board of directors need not be passive.
They may never appropriately favor one buyer over another for a
selfish or inappropriate reason, but the board may favor one buyer
over another if it does so in good faith and believes shareholder
interests would be advanced as a result.
13.

Corporations

0

310(1)

In an auction setting, the need to exercise judgment is put
inescapably on the board at points in an auction process and the
validity of their judgment is reviewed under the business judgment
rule.
14.

Corporations

C-310(1), 320(1), 583

Fiduciaries of management offerors in a buyout transaction bear
the duty to make full and complete disclosure of all material facts
within their knowledge relating to the proposed tender offer.
15.

Corporations

0-310(1), 320(1), 583

The duty of officers to disclose is realistically defined to include
material omissions or misstatements. A material fact is one that
would have had a substantial likelihood of actual significance in a
shareholder's decision as to whether or not to tender.
16.

Corporations

C-310(1), 320(11), 583

In a tender offer, the omission of future processing developments
by the company is not sufficient to constitute a material omission
when full financial predictions were provided. This omission may
rise to the level of a material one if the action is for the control of
the corporation and not a sale.
17.

Corporations

C- 320(11), 583

Hard financial data or other nonpublic facts are material with
respect to disclosure to shareholders, but mere analysis or sales
promotion omissions are not material omissions,
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Irving Morris, Esquire, and Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware; Victor F.
Battaglia, Esquire, of Biggs & Battaglia, Wilmington, Delaware;
Pamela Tikellis, Esquire, of Greenfield & Chimicles, Wilmington,
Delaware; Sidney B. Silverman, Esquire, of Silverman & Harnes,
New York, New York; Stanley Nemser, Esquire, of Wolf, Popper,
Ross, Wolf & Jones, New York, New York; Ralph Ellis, Esquire,
of Abbey & Ellis, New York, New York; and Lowell E. Sachnoff,
Esquire, of Sachnoff, Weaver & Rubenstein, Chicago, Illinois, for
plaintiffs.
Anthony W. Clark, Esquire, and David J. Margules, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware; and
Henry P. Wasserstein, Esquire, and David M. Aronowitz, Esquire,
of Skadden, Arps, Slate, Meagher & Flom, New York, New York,
for defendants, Thomas L. Shaffer, Paul D. Ziemer, James R. Cuene,
Diane D. Rees, and James J. Schoshinski.
Bruce M. Stargatt, Esquire, and Richard H. Morse, Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware, for
defendant, Fort Howard Corporation.
Charles F. Richards, Jr., Esquire, and Thomas A. Beck, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware; and Arthur
F. Golden, Esquire, and Julie O'Sullivan, Esquire, of Davis, Polk
& Wardell, New York, New York, for defendants, Morgan Stanley
Leveraged Equity Fund II, L.P., Morgan Stanley Group Inc., FH
Acquisition Corp., Paul J. Schierl, Donald H. DeMeuse, and Kathleen J. Hempel.
ALLEN,

Chancellor

Pending is a motion to preliminarily enjoin the closing of a
public tender offer for up to all of the currently outstanding shares
of Fort Howard Corporation at $53 cash per share. The offer has
been made by FH Acquisition Corp., an entity organized by Morgan
Stanley Group, Inc., a Delaware Corporation, through the Morgan
Stanley Leveraged Equity Fund II, L.P., a Delaware limited partnership (together, "Morgan Stanley"). The offer was extended on
July 1, 1988. Pursuant to its original terms, which are still in effect,
it may close no sooner than midnight August 8, 1988.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

The tender offer represents the planned first stage in a two step
leveraged buyout transaction. The CEO and other senior management of Fort Howard have affiliated themselves with Morgan Stanley
in extending the offer. The transaction is a large one. Morgan Stanley
and those affiliated with it will contribute $400 million and the balance
of the required $3.7 billion purchase price will be borrowed, largely
from banks.
Plaintiffs claim that the process followed by the directors of Fort
Howard in negotiating the agreement pursuant to which the offer
was made, and their conduct since, constitutes a violation of a duty
arising when a sale of the company is being considered. That duty
is said to require the directors to search, in good faith and advisedly,
for the best available d1ternative and to remain perfectly neutral as
between competing potential buyers. Plaintiffs claim that a realistic
assessment of what occurred here shows the board, acting through
a special committee, favored the management-affiliated prospective
buyer from the beginning of the process; did all it could to push
the transaction in its direction and to discourage the development
of an active and effective auction for the Company.
Plaintiffs also claim that the Morgan Stanley Offer to Purchase
omits material information and thus violates a duty of candor owed
by the management directors and, in this case, shared by their coventurer, Morgan Stanley.
The relief plaintiffs seek is delay in the closing of the tender
offer in order to permit (that is, to require) a supplemental disclosure.
They also seek an order requiring First Boston Corporation, the
financial advisor to the Special Committee, to render a new opinion
on the fairness of the $53 price after it has had access to certain
financial information that it has heretofore neither seen nor sought
to see.
Plaintiffs have not seriously attacked the $53 cash price as
unfairly low. They have, for example, put in no expert affidavit to
that effect. They do claim that it is an undependable price because
the market has not been effectively explored and, putting disclosure
points to one side, the correctness of that factual assertion is at the
core of the matter presented by this motion.
[1-2] It is essential for valid director action that it be taken on
an informed basis. Indeed, it is essential of any rational human
choice that alternatives to the proposed action be considered. The
more significant the subject matter of the decision, obviously, the
greater will be the need to probe and consider alternatives. When
the decision is to sell the company, or to engage in a recapitalization
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that will change control of the firm, the gravity of the transaction
places a special burden upon the directors to make sure that they
have a basis for an informed view. Here the Special Committee did
not conduct an auction of any kind before signing an agreement of
merger with Morgan Stanley. It did, however, negotiate provisions
purportedly intended to permit an effective check of the market
before the Morgan Stanley offer could close. For purposes of this
motion, I have concluded that this approach was adopted in good
faith and was effective to give the board an informed, dependable
basis for the view that the Morgan Stanley offer is the best available
transaction from the point of view of the Fort Howard shareholders.
(See Part IV, infra). So concluding, I may not issue a preliminary
injunction predicated upon plaintiffs' Revlon theory. See Revlon, Inc.
v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173
(1986).
As to the disclosure claims, I have considered them in the light
cast by Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944
(1985). I cannot conclude now that the matters raised by plaintiffs
would likely be of actual significance to shareholders. The reasons
for this view are set forth below. (See Parts V and VI, infra).
Thus, finding at this time that plaintiffs have not established a
reasonable probability of ultimate success, I will for the reasons more
filly set forth below decline to issue the remedy sought.
I.
Fort Howard is a Delaware corporation with its principal executive offices in Green Bay, Wisconsin. It is a manufacturer and
marketer of diversified lines of paper products, including tissues. In
fiscal year 1987 Fort Howard had net sales of $1.75 billion, net
income of $158 million and balance sheet assets of $2.19 billion. Its
stock price has not recovered from the market break of October 19,
1987 to the extent that the market generally has recovered, nor to
the extent others in the paper products industry have. In late May,
1988, just prior to the emergence of the Morgan Stanley interest,
its stock traded in the mid 30's. It had traded in the high 50's within
the prior year.
Fearing that a temporarily depressed stock price might render
the Company particularly vulnerable to an unfairly low and perhaps
coercive takeover attempt, the Company's management on March
30, 1988, met with representatives of Morgan Stanley at Morgan
Stanley's New York office and sought its advice concerning possible

