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Finally, the plaintiffs contend that the amount of damages may
be determined from the record as a matter of law. Because the
plaintiffs have failed to establish that any of the defendants are liable
as a result of the acts complained of, it becomes unnecessary to
address the damages question.
For the foregoing reasons, the defendants' motions for summary
judgment are granted, and the plaintiffs' cross motion for summary
judgment is denied.
IT IS SO ORDERED.

IN RE JOSEPHSON INTERNATIONAL, INC.
SHAREHOLDERS LITIGATION
No. 9546 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
October 19, 1988
Minority shareholders brought a series of class action suits challenging a proposed corporate merger. After a court approved settlement, plaintiffs on behalf of the minority shareholders moved for
an award of attorney's fees and disbursements. Plaintiffs requested
attorneys' fees of $550,000 plus $35,000 in disbursements based on
the attorneys' efforts and the resulting settlement benefit. The defendants countered that the settlement benefit was much smaller than
that alleged by the plaintiffs.
The court of chancery, per Vice-Chancellor Hartnett, granted,
in part, the plaintiffs' motion for attorneys' fees and disbursements
ordering that the plaintiffs' attorneys were entitled to an award of
$200,000 plus $35,000 in disbursements.
1. Pretrial Procedure

0

41

A stay of all discovery by plaintiff pending an opportunity for
the special committee to evaluate the corporate merger proposal is
consistent with Delaware corporate law.
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Corporations
Costs

0---189(14), 190, 214

C-165, 172

In calculating the proper amount of attorneys' fees where a class
action has been settled, the court should first ascertain the true
benefit to the stockholder class derived from the plaintiffs' efforts
and then determine, in its discretion, what part of that monetary
benefit should be awarded to the attorneys.
3.

Corporations
Costs

0-189(14), 190, 214

0-165, 172

In determining an award of attorneys' fees in a settlement of
a stockholder class action, the court must presume a causal connection
between the attorneys' efforts and the benefits of the settlement to
the class.
4.

Corporations
Costs

0-189(14), 190, 320(12)

0=165, 172

A court's presumption of a causal connection between an attorneys' efforts and the benefits of a settlement to the class may be
rebutted by a showing that the beneficial changes in the settlement
are attributable not to the plaintiffs' litigation efforts but to the efforts
of an independent committee meeting its legal responsibilities.
5.

Corporations

0

189(14), 190, 320(12)

The mere pendency of litigation does not indicate a causal
connection between plaintiffs' efforts and beneficial changes in the
merger terms.
6.

Corporations
Costs

<'-=189(14), 214, 320(12)

C-165, 172
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In setting an appropriate amount of attorneys' fees, a court, as
a matter of discretion, should not rely upon one fixed approach, but
should examine each case and determine an award of fees as the
circumstances warrant.
7.

Corporations
Costs

C7-189(14), 214, 320(12)

C--- 165, 172

Primary factors a court should consider in setting an appropriate
amount of attorneys' fees are: the benefits achieved by the litigation,
the time expended, the standing and ability of counsel, the complexity
of the lawsuit, and the need to provide incentive compensation for
attorneys who represent shareholders on a contingency basis.
8.

Corporations
Costs

C-189(14), 190, 214, 320(12)

C-- 172

In determining an appropriate amount of attorneys' fees, it is
only fair that the percentage of a monetary benefit awarded as
attorneys' fees should be lower where the monetary benefit is greater,
except in protracted and overly burdensome litigations.
9.

Corporations
Costs

0---189(14), 190, 214, 320(12)

0= 172

Attorneys who represent shareholders where there is a relatively
smaller aggregate monetary benefit and negotiate an acceptable settlement should not be deprived of a just award for their efforts and,
as a means of being paid their fair compensation, should sometimes
receive a slightly higher percentage of the smaller monetary benefit.
10.

Corporations
Costs

C-,189(14), 190, 214, 320(12)

0-172

Where defendants have not shown that attorneys' action had
no effect on a special committee's deliberations or negotiations and
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that plaintiffs' counsel spent approximately 765 hours preparing for
the pending litigation and eventually negotiating a settlement, an
award of reasonable attorneys' fees is appropriate.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware, for plaintiffs.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; E. Norman Veasey, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Robert K.
Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

Plaintiffs, who brought this class action on behalf of the minority
shareholders of Josephson International, Inc. ("JII"), moved for an
award of attorneys' fees in the amount of $550,000, plus $35,000
in disbursements, as part of the settlement approved by me on June
30, 1988. Plaintiffs predicate their claim for attorney's fees on their
assertion that their efforts resulted in a settlement benefit to the class
of $4.3 million. JII objects to the amount of the requested attorneys'
fees, arguing that the plaintiffs' efforts resulted only in a settlement
worth $1.17 million and that, commensurate with that result, the
plaintiffs' attorneys should be awarded no more than $117,000, or
approximately 10% of the alleged monetary benefit that accrued to
the class as a result of the activities of plaintiffs, plus $35,000 in
disbursements. I find that the plaintiffs' efforts resulted in a benefit
to the class of over $1.17 million, but significantly less than $4.3
million and that their attorneys should be awarded fees in the amount
of $200,000, plus $35,000 in disbursements.
I
Plaintiffs seek attorneys' fees arising from their contest of a
going-private merger proposal by defendant Marvin Josephson ("Josephson"), Chairman, Chief Executive Officer and founder of JII.
The essential facts are not disputed.
On January 7, 1988, Josephson publicly announced a proposed
merger of JII into LingPei, Inc., a newly formed Delaware corporation of which Josephson is the sole stockholder. The merger terms
provided that holders ofJII common stock would receive, in exchange
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for each share of their JII common stock, $11.50 in cash and a
$2.00 15% debenture, later valued by JII, to be worth in the
aggregate, $13.20 to $13.50 per share. In addition, Josephson expressly conditioned the merger upon the
approval of a Special Committee to be appointed by the directors
to consist of outside JII directors.
Later in the afternoon of January 7, 1988, the JII Board considered the merger proposal and established a Special Committee of
outside directors to appraise Josephson's offer. While advocating the
establishment of a Special Committee, Josephson's attorney stated
to the Board that an attorney representing certain minority shareholders had informed him that minority shareholders might bring
lawsuits alleging unfairness in the merger and challenging its consummation.
The next day, on January 8, 1988, certain minority shareholders
filed the first of seven putative class action suits challenging the
proposed merger as violative of the entire fairness standard for goingprivate mergers. All suits were filed before January 11, 1988. On
January 20, 1988, plaintiffs' attorney sent a letter to the Special
Committee setting forth the preliminary opinion of Colman Abbe,
an investment banker retained by the plaintiffs, who opined that the
proposed merger consideration ($11.50 cash plus debentures) which

he valued at approximately $12.70 per share, was unfair.
[1] On February 17, 1988, the seven separate class actions were
consolidated for all purposes. Shortly thereafter, plaintiffs began
serving discovery requests upon JII and its directors. The parties
agreed, however, that plaintiffs should stay all discovery until the
Special Committee had been given an opportunity to evaluate Josephson's proposal. This was consistent with this court's holding in

Kaplan v. Wyatt, Del. Ch., 484 A.2d 501 (1984), aff'd, Del. Supr.,
499 A.2d 1184 (1985).
On March 14, 1988, the Special Committee met with its investment banker, Bear Stearns & Co. ("Bear Stearns") and its legal
counsel, Cahill Gordon & Reindel ("Cahill Gordon") to discuss
Josephson's proposals. Bear Stearns advised the Special Committee

that, in its' opinion, the proposal as then constituted was unfair to
the stockholders. Based on this advice, the Special Committee unanimously declined to recommend approval of Josephson's offer.
Subsequently, Bear Stearns met with representatives of Josephson's investment adviser, Merrill Lynch Capital Markets, Inc.
("Merrill Lynch"), to negotiate a fair price. Around March 30,
1988, Merrill Lynch posited for consideration a price of $14.00 per
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share-all cash. Bear Stearns rejected this offer as inadequate without
presenting it to the Special Committee.
At this point, the Special Committee agreed to allow plaintiffs'
attorneys to take discovery and to negotiate with Josephson. For ten
days, plaintiffs' attorneys examined documents and negotiated with
Josephson. During this same time, Bear Stearns advised Josephson
that a $14.50 all cash offer might be acceptable. On April 11, 1988,
plaintiffs' attorneys and Josephson reached an agreement in principle
that a $14.50 all cash offer would be a fair settlement which the
plaintiffs would agree to accept upon confirmatory discovery.
Upon Bear Stearns' recommendation, the Special Committee
approved the $14.50 offer and the full JII Board approved it on
April 20, 1988.
From May 23, 1988, to May 26, 1988, plaintiffs' counsel completed their confirmatory discovery. On June 30, 1988, after a hearing, I approved the substantially unopposed settlement as fair and
reasonable but withheld decision on attorneys' fees.
II
In support of the requested attorneys' fees of $550,000, plaintiffs
claim credit for increasing the settlement price from their initial
valuation of $12.70 to the $14.50 agreed to in the settlement. Plaintiffs
then multiplied the 2.34 million outstanding shares of JII by the
$1.80 per share alleged benefit to arrive at an aggregate $4.3 million
benefit. Plaintiffs assert that 14% of the $4.3 million, or $550,000,
is an appropriate fee for the collective efforts of their 13 law firms.
In response, defendants urge that the only benefit resulting from
the plaintiffs' efforts and this litigation is $.50 per share: the amount
that the settlement price increased after Bear Stearns rejected Merrill
Lynch's $14.00 per share offer. If the benefit was S.50 per share,
then the aggregate benefit to the class would be $1.17 million.
Defendants assert that 10% of $1.17 million, or $117,000, is a
generous attorney fee in view of plaintiffs' minimal efforts and impact
on the final settlement price.
III
[2] In calculating the proper amount of attorneys' fees where
a class action has been settled, this Court should first ascertain the
true benefit to the stockholder class derived from the plaintiffs' efforts
and then determine, in its discretion, what part of that monetary
benefit should be awarded to the attorneys. See In Re CROCKER
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SHAREHOLDERS LITIGATION, Del. Ch., C.A. No. 7405, Hartnett, V.C. (May 21, 1985). The rule for determining the amount
of a benefit conferred on the class was recently set forth in In re
MAXXAM Group, Inc. Stockholders Litigation, Del. Ch., C.A. No. 8636,
Allen, C. (April 16, 1987) and restated in In Re Anderson Clayton
Shareholders Litigation Claims, Del. Ch., C.A. No. 8387, Allen, C.
(Sept. 19, 1988).
[3-4]
In determining an award of attorneys' fees in a settlement of a stockholder class action, this Court must presume a
causal connection between the plaintiffs' efforts and the benefits of
the settlement to the class. McDonnell Douglas Corp. v. Palley, Del.
Supr., 310 A.2d 635 (1973); Initio Partners v. Tandycrafts, Inc., Del.
Ch., C.A. No. 8697, Hartnett, V.C. (May 23, 1988); Mutual Shares
Corp. v. Texas Air Corp., Del. Ch., C.A. No. 8650, Hartnett, V.C.
(Sept. 30, 1987). This presumption, however, is rebuttable by a
showing that the beneficial changes in the settlement are attributable
not to the plaintiffs' litigation efforts but to the efforts of an independent Special Committee meeting its legal responsibilities. In re
MAXXAM Group, Inc. Stockholders Litigation, supra. See Mutual Shares
Corp. v. Texas Air Corp., supra.
It is clear from the record here that although the attorneys
sought an active role and did promptly negotiate a settlement once
given the opportunity, the primary monetary benefit attributable to
the attorneys' efforts is the $.50 per share increase in the price which
occurred after Bear Stearns rejected the $14.00 price.
[5] There is no evidence that the Special Committee, Bear
Stearns or Cahill Gordon were more than marginally influenced by
the existence of the litigation or the opinions of the plaintiffs' financial
advisor in their negotiations with Josephson and Merrill Lynch. The
mere pendency of litigation does not indicate a causal connection
between plaintiffs' efforts and beneficial changes in the merger terms.
In re MA4XXAM Group, Inc. Stockholders Litigation, supra.
On March 14, 1988 the Special Committee, on Bear Stearns'
advice, rejected the Josephson offer as inadequate and requested
continued negotiations between Bear Stearns and Josephson. On
March 30, 1988 Bear Stearns unilaterally rejected a $14.00 all cash
suggestion made by Merrill Lynch, on behalf of Josephson.
Only at this point did plaintiffs' attorneys become actively involved in the discussions which ultimately led to settlement. Over
the next 10-12 days, the attorneys analyzed the forwarded documents
and negotiated a $14.50 per share cash settlement. The earlier ne-
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gotiations between Bear Stearns and Merrill Lynch dearly provided
the primary basis for the ultimately negotiated settlement.

Thus, I find that the defendant has sustained its burden of
showing that the monetary benefit to the class resulting from the
efforts of plaintiffs is much less than the $4.3 million claimed by
plaintiffs. The primary aggregate monetary benefit which accrued
from the efforts of the attorneys for the plaintiffs is approximately
$1.17 million, ($.50 per share for 2.34 million shares).
IV
[6-7] In setting an appropriate amount of attorneys' fees, this
Court, as a matter of discretion, does not rely upon one fixed
approach, but will examine each case and determine an award of
fees as the circumstances warrant. SugarlandIndustries v. Thomas, Del.
Supr., 420 A.2d 142 (1980); Tuckman v. Aerosonic Corp., Del. Oh.,
C.A. No. 4094, Hartnett, V.C. (Apr. 21, 1983); In Re Anderson
Clayton ShareholdersLitigation Claims, supra. Primary among the factors
to be considered are the benefits achieved by the litigation, the time
expended, the standing and ability of counsel, the complexity of the
lawsuit and the need to provide incentive compensation for attorneys
who represent shareholders on a contingency basis. SugarlandIndustries,
supra; Rosen v. Smith, Del. Ch., C.A. No. 7863, Hartnett, V.C.
(Sept. 18, 1985).
Here, the plaintiffs' filed their suit without awaiting the report
of the Special Committee although they obviously knew of the Committee's existence and their efforts consisted primarily in the filing
of a complaint, hiring a financial advisor to appraise the merger
proposal, examining documents, taking five depositions and performing other confirmatory discovery, and negotiating a favorable
settlement. For compensation, the plaintiffs request 14% of the difference between the original offer and the price arrived at after the
Special Committee acted and the suit was settled by negotiation.
The defendant, JII, which has agreed to pay any attorney fees
awarded, objects to paying more than $117,000 as attorney fees,
arguing that in other cases, where the plaintiffs have expended only
ordinary amounts of time and effort, this Court has limited the fees
to below 10% of the aggregate monetary benefit. Cf. In re North
American Phillips Litigation, Del. Ch., C.A. No. 9178, Jacobs, V.C.
(Dec. 10, 1987); In re MAXXAM Group, supra.
[8-9] Defendant, however, ignores that it is only fair that the
percentage of the monetary benefit awarded as attorney fees should
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be lower where the monetary benefit is greater, except in protracted
and overly burdensome litigations. Compare Fox v. Chase Manhattan
Corp., Del. Ch., C.A. No. 8192, Jacobs, V.C. (Jan. 9, 1986) with
Smith v. VanGorkum, Del. Ch., C.A. No. 6342, Berger, V.0. (Oct.
11, 1985). Conversely, attorneys who represent shareholders where
there is a relatively smaller aggregate monetary benefit and negotiate
an acceptable settlement should not be deprived of a just award for
their efforts and, as a means of being paid their fair compensation,
should sometimes receive a slightly higher percentage of the smaller
monetary benefit. Schreiber v. Hadson Petroleum Company, Del.

Oh.,

C.A. No. 8513, Hartnett, V.0. (Oct. 29, 1986); Stepak v. Ross, Del.
Ch., C.A. No. 7047, Hartnett, V.0. (Sept. 5, 1985). Cf. Order in
Kronfield v. Continental Airlines Corp., Del. Supr., 542 A.2d 357 (1988).

[10] After considering all the facts and circumstances, I find
that an award of attorneys' fees in the amount of $200,000 plus
disbursements of $35,000 is appropriate in this case. In reducing the
award, I have taken in consideration that only one day after the
merger announcement, lead counsel filed this action before giving
the Special Committee an opportunity to perform its duty although
the initial announcement stated that a Special Committee would be
appointed. On the other hand, after a period when discovery was
stayed and fruitless negotiations took place between Bear Stearns
and Josephson, plaintiffs became actively involved in the settlement
of this action and settled it within a matter of days at $.50 per share
above the $14.00 already offered by Josephson's advisors. As stated
in their affidavits, plaintiffs' counsel spent approximately 765 hours,
before the settlement hearing, preparing for the litigation and eventually negotiating a settlement. I have also taken into consideration
that it has not been shown that plaintiffs' action had no effect on
the Special Committee's deliberations or negotiations. See In re
MAXXAM Group, Inc. Shareholders Litigation, supra. Thus, I find that

an award of $200,000 in attorneys' fees is reasonable given the time,
effort and the success of the attorneys and the amount of the benefit.
See In re Crocker Shareholders Litigation, supra.

V
In summary, I find that the plaintiffs' attorneys are entitled to
an award of $200,000 plus $35,000 in disbursements.
IT IS SO ORDERED.
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IN RE KDI CORP. SHAREHOLDERS LITIGATION
No. 10,278 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
November 1, 1988
Plaintiffs, minority shareholders in a target corporation, sought
a preliminary injunction against an impending tender offer and a
removal of contractual impediments against third party bidders. In
support of their motion, plaintiffs alleged (1) that a special committee
formed by the board of directors to evaluate the tender offer failed
to carry out its fiduciary obligations to the shareholders; (2) that the
special committee failed to reasonably inform itself whether the pending tender offer represented the highest possible price; (3) that the
special committee improperly favored the management tender offer
and as a result, there was no fair auction for the corporation; and
(4) that the merger agreement and the stock purchase agreement,
together, constituted an impermissible lock up.
The court of chancery, per Vice-Chancellor Berger, found that
(1) plaintiffs failed to demonstrate a preliminary finding of bad faith
as to the special committee's violation of its fiduciary duties to the
shareholders; (2) the special committee was adequately informed of
the value of the corporation when it made its decision to accept the
tender offer; (3) the merger agreement and the stock purchase agreement, together, did not create an impermissible lock up; and (4) the
special committee did not improperly favor the management tender
offer.
1. Corporations

C

310(1)

In the absence of any significant challenge to the board of
directors' good faith, actions taken by the board in evaluating a
tender offer are not in bad faith and are consistent with the fiduciary
standards of Delaware law.
2.

Corporations

C---310(1), 320(11)

In the absence of any significant challenge or direct evidence
that a board of directors was not fully informed regarding decisions
reached in evaluating a tender offer, the actions taken by the board
are consistent with the fiduciary standards of Delaware law.
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C-310(1), 320(11)

A merger agreement and a stock purchase agreement, when
taken together, do not necessarily foreclose a higher bid for a company
and do not constitute an impermissible lock up.
4.

Corporations

<'-310(1), 320(1), 320(11)

Absent a showing that a non-independent director dominated
or controlled other independent members of a special committee
which was formed by the board of directors to evaluate a tender
offer, there can be no finding that the non-independent director
unduly influenced the special committee.
Irving Morris, Esquire and Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware; Stuart H.
Savett, Esquire and Katharine M. Ryan, Esquire, of Kohn, Savett,
Klein & Graf, P.C., Philadelphia, Pennsylvania; Ralph L. Ellis,
Esquire, of Abbey & Ellis, New York, New York; of counsel, Berger
& Montague, P.C., Philadelphia, Pennsylvania; Strauss & Troy,
Cincinnati, Ohio; and Wolf, Popper, Ross, Wolf & Sons, New York,
New York, for plaintiffs.
Edward P. Welch, Esquire, Andrew J. Turezyn, Esquire, and Stuart
M. Grant, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for defendant Cafiero.
Allen M. Terrell, Jr., Esquire, William F. Mongan, Esquire, Anne
C. Foster, Esquire, and Frederick L. Cottrell, III, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and L. Clifford
Craig, Esquire, of Taft, Stettinius & Hollister, Cincinnati, Ohio,
for defendants Yeager, Angeloff, Ehrnschwender, Kemp, Edwards,
Strange, Maloney, Corlett, and KDI Corporation.
BERGER,

Vice-Chancellor

This is the decision on the motion by plaintiffs, stockholders,
of KDI Corporation ("KDI"), to preliminarily enjoin a management
leveraged buyout of KDI. Pursuant to an Agreement and Plan of
Merger dated September 21, 1988 (the "Merger Agreement."), a
wholly-owned subsidiary of KD Holdings, Corp. ("Holdings") com-
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menced a tender offer for all of the outstanding stock of KDI at
$19.00 per share. The tender offer is set to expire on November 1,
1988 and will be followed by a merger at the same price in cash.
Plaintiffs seek preliminary relief requiring that the tender offer be
extended for at least forty-five days and that defendants remove all
alleged impediments to third party bidders in order to permit a
higher bid to be made during that time. For the reasons that follow,
I find that plaintiffs' motion must be denied.
I.
KDI, a Delaware corporation headquartered in Ohio, and its
subsidiaries manufacture and sell a diversified line of electrical and
electronic components for use in defense, aerospace, transportation
and communications; swimming pools and equipment; and custom
products and services for a broad spectrum of industries. The company has approximately 9.7 million shares of stock outstanding, which
have traded on the New York Stock Exchange during the past three
years at prices ranging from a high of $19.63 during the third quarter
of 1987 to a low of $8.50 during the fourth quarter of 1987. As of
June 7, 1988, the last trading day prior to the events described
hereafter, the dosing price was $11.625 per share.
At all relevant times, there were nine directors of KDI. Eugene
A. Cafiero ("Cafiero"), the President, Chief Executive Officer and
Chairman of the Board, is a principal of Holdings. Messrs. Edwards,
Maloney, Strange and Corlett are also directors or officers of Ariadne
Australia Limited ("Ariadne") or affiliated companies. Ariadne and
its affiliates collectively own approximately 49.5% of KDI's outstanding stock. Prior to July 1, 1988, Cafiero was the Chief Executive
Officer of Ariadne.
On June 8, 1988, Ariadne informed the KDI directors that it
had decided to explore alternatives to maximize the value of its
investment in KDI, including the possible sale of its 49.5% block
of stock. Cafiero advised the board that he was considering making
a proposal to purchase the company. In response to these developments, the board appointed a special committee (the "Special
Committee") to evaluate alternatives that would maximize stockholder values, including the possible sale of KDI. A press release
describing these events was issued on the same day.
The Special Committee, as originally constituted, consisted of
seven non-management directors including Corlett, Edwards and
Strange. However, after certain members of the Special Committee
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expressed concern about the presence of three directors affiliated with
Ariadne on the Special Committee, the board met on July 7, 1988
and reconstituted the Special Committee by making Edwards and
Strange alternates for Corlett. Immediately following the board meeting, the Special Committee met and Corlett advised the other members that he, Edwards and Strange recognized their fiduciary duties
to all the stockholders of KDI. He reported that Ariadne had not
yet formed any view as to the best way to maximize the value of
its investment in KDI and that Ariadne had no present intention of
selling its KDI shares separately from a transaction providing equal
treatment to all of the company's stockholders.
By July 20, 1988, the Special Committee had retained independent counsel, Taft, Stettinius & Hollister, and a financial adviser,
Salomon Brothers, Inc. ("Salomon"). On July 26, 1988, the Special
Committee's legal and financial advisers met with Cafiero and his
advisers. Cafiero proposed that, if the Special Committee would
agree to certain procedures, he would make an acquisition offer.
The procedures included an agreement that the buyers would receive
reimbursement for fees and expenses as well as a contract termination
fee and that the company would not actively solicit other proposals
during the pendency of the tender offer. Cafiero was not willing to
state the price at which an offer would be made until an agreement
was reached as to the "procedures." The Special Committee was
advised of Cafiero's proposal by letter dated July 27, 1988 and a
committee meeting was scheduled for August 3, 1988. At that meeting, the Special Committee considered Cafiero's proposal as well as
a preliminary report prepared by Salomon. In light of the fact that
Salomon was going to be able to report on strategic alternatives by
August 5, 1988, the Special Committee decided to defer any decision
with respect to Cafiero's proposal until it had received Salomon's
full report.
On August 5, 1988, the Special Committee met again to discuss
Salomon's "Preliminary Summary of Selected Strategic Alternatives." The Salomon report identified as strategic alternatives: (1)

the continuation of KDI as an independent company; (2) sale of the
company, as a whole or in pieces, to third parties or a management-

led group; and (3) a leveraged recapitalization. After reviewing the
Salomon report with its financial and legal advisers, the Special
Committee decided that Salomon should carry out an active solicitation of prospective purchasers of the company. In light of that
decision, the Cafiero proposal was rejected, but Cafiero was advised
that he was welcome to make an offer for the committee to consider.
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The decision to solicit prospective buyers was publicized in a press
release issued immediately after the meeting concluded.
On August 9, 1988, Cafiero's investment advisers, Wasserstein,
Perella & Co., Inc. ("WP"), advised Salomon that Cafiero would
be willing to pay $18.00 in cash if the Special Committee indicated
that such an offer would be acceptable. Under this proposal, KDI
would have to agree to pay a fee of $7.5 million plus expenses if
the transaction were not consummated plus 20% of the difference
between $19.00 per share and the amount of any higher offer ultimately accepted by the company. The Cafiero proposal also required
that Ariadne agree to sell its stock on the same terms and allowed
the company to receive but not solicit competing bids.
Cafiero's $18.00 per share proposal was considered and rejected
at a Special Committee meeting held on August 10, 1988. Corlett,
both as a member of the Committee and as a representative of
Ariadne, indicated that he found the proposal to be unacceptable
and Michael Carr ("Carr") of Salomon expressed the same view.
Carr felt that there had not been sufficient time to market the
company and that, based upon Salomon's analysis, a higher price
might be available.
At a meeting held one week later, Carr reported that Salomon
had contacted fifty entities that might be potential buyers. Salomon
received indications of interest from forty-three of those entities and
executed confidentiality letters were obtained from approximately
twenty of them. Carr reported that a Confidential Information Memorandum would be ready to be mailed to interested parties by August
18, 1988. He also noted recent changes in the economy that could
adversely affect an acquisition proposal by a leveraged buyout purchaser. Specifically, interest rates had risen and the stock and bond
markets had weakened. In light of these circumstances, Corlett suggested that it would be advisable to negotiate with Cafiero. The
Committee discussed price ranges and concluded that an offer of at
least $20.00 per share should be accepted and one below $19.00 per
share should be rejected. Salomon was then authorized to contact
Cafiero to determine if he would pay at least $20.00 per share and
agree to a substantially reduced fee package. The next day, Salomon
reported WP's position that the parties were "very far apart on
price"

and that the $18.00 per share Cafiero proposal would be

withdrawn on August 22, 1988. Plaintiffs' Ex. 30.
The Special Committee met again on August 23, 1988 and
agreed that Salomon should continue to solicit potential purchasers.
By September 13, 1988, when the Committee held its next meeting,
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no other offers had been received. Mr. Mestre ("Mestre"), another
representative of Salomon, reported on recent conversations he had

with representatives of WP. WP informed Mestre that Cafiero might
be willing to make an offer at $19.00 per share if the parties were
able to agree upon reimbursement of expenses and break up fees.

Mestre advised the Committee that Salomon was reasonably confident
that it could obtain an offer between $18.50 and $19.00 per share
but that it was not confident that it could obtain an offer above
$19.00 per share. Salomon also anticipated that it would take at
least two months to complete the marketing process and to obtain
a solid offer from a third party. After some discussion of the proposed
offer price, an appropriate level of fees and expenses, Ariadne's
position with respect to a $19.00 per share offer and the prospects
of obtaining a higher offer from another party, the Special Committee
unanimously authorized Salomon to negotiate with Cafiero with
respect to the provisions for fees and expenses.
At a meeting on September 20, 1988, the Special Committee
unanimously voted to recommend that the board of KDI approve
the Merger Agreement. During the two hour meeting, counsel to
the Special Committee explained the terms of the Merger Agreement
and summarized the provisions of a separate Stock Purchase Agreement between Holdings and Ariadne. As noted at the outset, the
Merger Agreement provides for a $19.00 per share tender offer
followed by a merger at the same price. The tender offer, which
would commence within five business days after the public announcement of the execution of the Merger Agreement, would be
open for twenty-five business days and would be conditioned upon
at least 60% of the outstanding shares being tendered. During the
tender offer, the Committee and Salomon would be permitted to
supply information about KDI to, and negotiate with, anyone who
expressed interest in acquiring KDI or who made contact with KDI
after announcement of the Merger Agreement. The company would
be able to terminate the Merger Agreement if the Committee were
to accept a more favorable unsolicited proposal. Under the Merger
Agreement, Holdings would be entitled to no more than $8 million
in fees and expenses upon termination.
The Stock Purchase Agreement provides that Ariadne will sell
its stock to Holdings for $19.00 per share. In addition, there is what
plaintiffs call an "override" provision whereby Holdings will pay
Ariadne one-half of the difference between $19.00 per share and any
higher price that Holdings may obtain if it sells the stock acquired
from Ariadne at a higher price within one year from the date of
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closing. The Stock Purchase Agreement automatically terminates
upon termination of the Merger Agreement. However, as long as
the Stock Purchase Agreement remains in effect, Ariadne may not:
"directly or indirectly solicit, initiate or encourage any
inquiry, proposal or offer from any person, or furnish any
non-public information to, negotiate with, enter into any
agreement with or conduct any discussions with any person,
relating to the purchase of the Shares, any acquisition or
purchase of the business or property or capital stock of the
Company or any subsidiaries of the Company, or any
acquisition or purchase of all or a material amount of the
assets of, or any equity interest in, the Company or any
of the subsidiaries of the Company, whether by merger,
consolidation, purchase of assets, tender offer or any other
transaction or series of transactions."
Plaintiffs' Ex. 13, p. 13-14.
In deciding to recommend acceptance of the Merger Agreement,
the Special Committee considered, among other things, Salomon's
solicitation of other prospective purchasers and its opinion that $19.00
per share is fair from a financial point of view;* possible alternatives
to the Merger Agreement; the terms and conditions of the Merger
Agreement; the fact that, under the Merger Agreement, the Committee would not be precluded from negotiating with other prospective
purchasers; and the timing of the proposed sale of the company.
The Merger Agreement was executed on September 21, 1988
and a press release of the same date included a statement that Salomon
and the Special Committee continue to be available to receive inquiries and negotiate as to a possible acquisition. By letter dated
September 22, 1988, the chairman of the Special Committee received
a letter from Johnsen Wallace, Inc. ("Johnsen") indicating that
company's interest in an acquisition for at least $20.00 per share.
Counsel for the Special Committee responded on the same day with
a letter enclosing a copy of the September 21, 1988 press release
and directing attention to the paragraph that allows Salomon and
the Special Committee to continue to receive inquiries from interested
parties. Johnsen Wallace, Inc. made no further contact with Salomon
* Plaintiffs complain that $19.00 per share is inadequate. However, since
it appears that Salomon made a thorough and unbiased analysis of the company,
I am not prepared to disregard Salomon's opinion on the present, limited record.
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or the Special Committee and no other offers have been forthcoming.
II.
Plaintiffs argue that the tender offer should be enjoined because
the Special Committee did not carry out its fiduciary responsibilities
and because the Offer to Purchase does not satisfy the standards of
complete candor. They claim that the Special Committee improperly
favored management with the result that there was no fair auction
for KDI. In addition, plaintiffs charge that the Special Committee
failed to reasonably inform itself as to whether the Holdings proposal
represented the highest possible price before recommending its acceptance. On the issue of disclosure, plaintiffs argue that the Offer
to Purchase is deficient because it fails to disclose Ariadne's special
interest in disposing of its KDI stock or the Johnsen inquiry and
provides no explanation as to why the tender offer is conditioned
upon 60% of the shares being tendered.
Plaintiffs point out that in considering whether the Special Committee acted in good faith, this Court should look suspiciously at the
Committee's conduct to determine whether seemingly appropriate
decisions were improperly motivated. In re Fort Howard Corporation
Shareholders Litigation, Del. Ch., Civil Action No. 9991, Allen, C.
(August 8, 1988). They argue that careful scrutiny of the overall
situation leads to an inference of bad faith in this case. First, at the
same time that the company was put "in play" in early June ,
Cafiero's interest in acquiring the company was disclosed. Thus,
plaintiffs say that any third party interest was discouraged from the
outset. In support of this proposition, plaintiffs note that some of
the comments Salomon received from prospective purchasers indicated that they would not be interested in working against management.
Second, plaintiffs find the timing of the Special Committee's
actions highly suspicious. Although the Special Committee was formed
in early June , 1988, it did not retain investment or financial advisers
for more than one month. Even after Salomon was retained, another
full month went by before Salomon began distributing internal information about KDI to prospective buyers. Thus, Cafiero, who was
intimately familiar with KDI in any event, was given substantially
more time to consider the terms of a proposal and arrange financing
for it than were outsiders.
Third, the Special Committee approved the Merger Agreement
with knowledge that Ariadne was receiving the additional benefit of
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the "override" provision in the Stock Purchase Agreement and
apparently without seeking that same benefit for the public stockholders. Finally, plaintiffs argue that the Special Committee's failure
to pursue the Johnsen Wallace inquiry following execution of the
Merger Agreement indicates that the Committee had no real interest
in obtaining the highest possible price; rather it was there only to
bless a transaction with management.
[1] Although the conduct of the Special Committee bears scrutiny, the evidence at this point does not support a preliminary finding
of bad faith. There is no evidence that the June 8 disclosure of
Cafiero's possible interest was improperly motivated and the fact
that Salomon received many inquiries after that disclosure tends to
refute any argument that KDI was locked up from the outset. The
fact that the Special Committee did not take any action for one
month is explained, in part, by the concerns raised about its membership. It may be that those concerns should have been addressed
more promptly, but, again, there is no reason to suspect that the
delay was a stalling tactic. There was no firm offer made to the
Special Committee during the month of June and, therefore, no
apparent reason why the Special Committee needed to act expeditiously. There is, likewise, no reason to suspect that Salomon's
dealings with the Special Committee or with third parties were timed
to advantage Cafiero. The evidence indicates that Salomon began
its assignment promptly and made a diligent search for potential
acquirors during the month of August and thereafter.
The manner in which the Special Committee negotiated the
Merger Agreement and its response to a subsequent inquiry do not
add very much to plaintiffs' claim of bad faith. The Special Committee made no effort to obtain a price above $19.00 per share or
even to obtain the same "override" given to Ariadne. It did, however, negotiate significantly better terms with respect to termination
fees than had been offered by Holdings thereby making it more
likely that a third party would remain interested in topping Holdings'
bid. While it is easy to say that the Special Committee could have
or should have been more aggressive, the fact that others might have
negotiated differently does not give rise to an inference of bad faith.
The same is true with respect to the Special Committee's response
to the Johnsen inquiry. Counsel's response to Johnsen was formal
and terse. However, it was an immediate response and it did indirectly inform Johnsen that the Special Committee would consider
an offer if one were made. There is no reason to believe that Johnsen
lost interest in KDI because the letter from the Special Committee's
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counsel was not more encouraging. In sum, I find that the evidence
does not support plaintiffs' claim that the Special Committee acted
in bad faith.
[2] Alternatively, plaintiffs argue that the Special Committee is
not entitled to the protections of the business judgment rule because
its decisions were not fully informed. Aronson v. Lewis, Del. Supr.,
473 A.2d 805 (1984). According to plaintiffs, the Special Committee
decided to accept the Holdings $19.00 per share offer without having
the most vital piece of information-the price the company would
bring in a fair and open auction. The Special Committee did know
that Salomon had been soliciting other bidders and that no other
offers had been made as of September 20, 1988. Yet plaintiffs seem
to be saying that this knowledge was insufficient and that the Special
Committee was somehow obligated to wait until another offer surfaced, if ever, before recommending a merger with Holdings. No
authority cited to this Court requires such a result.
Contrary to plaintiffs' assertions, the evidence indicates that the
Special Committee was adequately informed before making its decision. It knew that (1) Salomon had solicited numerous possible
bidders without success; (2) Salomon was not confident that it could
obtain an offer over $19.00 per share; and (3) Salomon considered
$19.00 per share to be fair from a financial point of view. By midSeptember the company had been in play for more than three months
and the committee had deliberated for more than two months on
nine separate occasions. In short, this record does not support a
finding that the Special Committee reached a hasty or uninformed
decision.
[3] Plaintiffs' argument that the Merger Agreement and Stock
Purchase Agreement constitute an impermissible "lock up" under
Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506
A.2d 173 (1986) also misses the mark. The two agreements, by their
terms, do not foreclose a higher bid. Although the Stock Purchase
Agreement prohibits Ariadne from sellings its KDI stock to anyone
but Holdings, the agreement terminates automatically upon termination of the Merger Agreement. If defendants were to terminate
the Merger Agreement upon receipt and acceptance of a higher offer,
as they are free to do, Ariadne then would be able to sell its stock
to the new acquiror. Plaintiffs suggest that another bid is highly
unlikely in the face of the Stock Purchase Agreement. They say that
no one would be willing to make an offer without first knowing that
the 49.5% stockholder will agree to it.
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Plaintiffs offer no evidence to support their theory that the two
agreements constitute a lock up and, as a matter of logic, their
theory is flawed. Ariadne has already demonstrated its willingness
to sell at $19.00 per share. That being the case, one would think
that Ariadne would readily agree to sell to another buyer at a higher
price. Accordingly, the evidence does not support a preliminary
finding that defendants failed in their obligation to seek the highest
possible price for KDI.
[4] Finally, plaintiffs complain that the Special Committee was
tainted because its membership included a representative from Ariadne. Some months before June , 1988 (and perhaps as early as
January , 1988) Ariadne wrote off $500 million in assets in the wake
of serious business problems. Thus, according to plaintiffs, Ariadne
was "cash-hungry" and willing to accept less than fair value to
quickly dispose of its KDI stock. Under these circumstances, plaintiffs
say that Ariadne's interests were different from those of the other
KDI stockholders and that Ariadne should not have been represented
on the Special Committee. There are several problems with this
argument. First, the record indicates that Ariadne was not willing
to accept less than fair value for its KDI stock, notwithstanding any
business problems of its own. See Plaintiffs' Ex. 29. Second, Ariadne
has no financial interest in the merger in the sense of standing on
both sides of the transaction. Finally, Ariadne had only one representative on the Special Committee and there is no evidence that
the Ariadne representative dominated or controlled the other disinterested members. Plaintiffs' attack on the composition of the
Special Committee, therefore, does not appear to be well founded.
Plaintiffs devote less than one page of their brief to their disclosure claims-a lack of emphasis that seems appropriate on the
present record. They contend that the Offer to Purchase should have
disclosed Ariadne's severe financial problems and its "divergent
interests" from those of the public stockholders. As noted above,
plaintiffs' theory is that Ariadne was forced to sell at any price to
shore up its own operations. If, in fact, Ariadne was a forced seller,
this Court would have to consider whether the omitted information
is material. However, as previously noted, the record does not support
plaintiffs' factual premise. Plaintiffs also complain that the Offer to
Purchase does not disclose the reason why the tender offer is conditioned upon at least 60% of the shares being tendered. Plaintiffs
have no knowledge as to the purported significance of this condition
and merely suggest that the stockholders should have been told why
it was imposed. Without more, this claim has no merit. See Rosenblalt
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v. Getty Oil Co., Del. Supr., 493 A.2d 929 (1985). Finally, plaintiffs
object to the fact that there is no disclosure of the Johnsen inquiry.
That expression of interest, like many others, did not lead to a firm
offer and plaintiffs have not explained why its disclosure would have
been material to the stockholders of KDI. In sum, plaintiffs have
not demonstrated a likelihood of success on the merits on any of
their disclosure claims.
Based upon the foregoing, plaintiffs' motion is denied without
reaching the issues of irreparable harm or balancing of hardships.
See Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535 A.2d
1334 (1987). IT IS SO ORDERED.

KOLBE v. POLAROID CORP.
No. 10,079
Court of Chancery of the State of Delaware, New Castle
October 12, 1988

Plaintiffs presented a motion for leave to file a second consolidated and amended complaint. The court of chancery, per ViceChancellor Berger, denied plaintiffs' motion due to the threatened
prejudice to defendants and plaintiffs' unnecessary delay in presenting

their motion. The court held that the addition of a derivative claim
arising from the same set of facts alleged in the first complaint would
prejudice defendants because only a few days remained before trial,
and there was insufficient time to retain separate counsel for the
corporation and defendant directors as is customary in derivative
actions.
1. Pleading

('--236(2)

Generally, leave to amend pleadings is freely granted; however,
the court has the discretion to deny a motion to amend where it
would result in prejudice to the defendants.
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Corporations

C-210

In a derivative action, it is the practice to have separate counsel
for the corporation and the defendant directors.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware, for plaintiffs.
Gregory V. Varallo, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for defendants.
BERGER,

Vice-Chancellor

On October 12, 1988, one week before the scheduled trial in
this action, plaintiffs presented their Motion for Leave to File a
Second Consolidated and Amended Complaint (the "Second Complaint"). The only significant difference between the Second Complaint and plaintiffs' First Consolidated and Amended Class Action
Complaint (the "First Complaint"), which was filed on August 9,
1988, is the addition of a derivative claim arising from the same set
of facts as were alleged in the First Complaint. Defendants claim
that they would be prejudiced if the Second Complaint were filed
and, therefore, oppose the motion.
[1]
Because of plaintiffs' delay in filing this motion, the
Court has not had the benefit of any briefing and, because of the
imminence of trial, there is no time to consider this motion on a
more complete record. I am not unmindful of the general principle
that leave to amend pleadings is freely granted. See Chancery Court
Rule 15(a); Bowllor Company, Inc. v. Brunswick Corp., Del. Ch., 297
A.2d 61, 63 (1972). However, this Court has discretion to deny a
motion to amend where it would result in prejudice to the defendants.
Ibid. In this case, I find that defendants have made a sufficient
showing of prejudice to warrant denial of the motion.
[2]
This Court has recognized that, in a derivative action,
it is the practice to have separate counsel for the corporation and
the defendant directors. Essential Enterprises Corp. v. Dorsey Corp., Del.
Ch., 182 A.2d 637, 654 (1952). See also 13 Fletchers Cyc. Corp. § 6025
(1984 Perm. Ed.). Thus, if the Second Complaint were permitted
to be filed, it appears that certain of the defendants would have to
retain separate counsel. With only a few days remaining before trial,
it would not be reasonable to expect that new counsel could become
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sufficiently familiar with the facts and legal issues to provide meaningful legal assistance prior to and at trial.
Plaintiffs suggest that the retention of separate counsel is in the
nature of a formality and that the time constraints, therefore, do
not impose any hardship on defendants. It may be that an attorney
for one of the defendants would decide not to take an active role in
the litigation. However, for that decision to be meaningful, the
attorney must have an opportunity to familiarize himself with the
claims. Under the present circumstances, any new attorney would
be forced into the role of a passive observer due to lack of time.
Accordingly, plaintiffs' motion is denied because of the threatened
prejudice to defendants and plaintiffs' unnecessary delay in presenting
their motion.
IT IS SO ORDERED.
[start-revised-October 18, 1988]

MILLS ACQUISITION CO. v. MACMILLAN, INC.
No. 10,168
Court of Chancery of the State of Delaware, New Castle
October 17, 1988
Revised October 18, 1988
[end-revised-October 18, 1988]
Plaintiffs, Maxwell Communications Corporation (MCC), and
a class of shareholders moved for a preliminary injunction claiming
that MCC was inequitably deprived of the opportunity to submit
its highest bid in an auction for control of Macmillan, Inc. Plaintiffs
contended that the auction conducted by the defendant, Macmillan,
Inc., violated the defendant's fiduciary duties under the Revlon decision to exercise informed business judgment and to achieve, in a
sale of the company, the best possible price or transaction for the
shareholders. Plaintiffs requested that the court of chancery (1) invalidate and enjoin the lock-up option and break-up fee and expense
reimbursement provisions of an agreement entered into between
defendant, Kohlberg Kravis Roberts & Company (KKR), and the
target company, Macmillan, Inc., and (2) direct the Macmillan Board
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to redeem the poison pill rights issued under the Macmillan rights
plan or otherwise to exempt MCC's offer from its coverage.
The court of chancery, per Vice-Chancellor Jacobs, denied plaintiffs motion as to all claims except the poison pill removal claim.
A preliminary injunction was granted as to this latter claim, conditioned upon MCC proceeding with its offer. The court found that
plaintiffs did not demonstrate a reasonable probability of success on
the merits of the break-up fee and expense reimbursement claims
because they could not establish that these provisions were excessive
or that they represented a roadblock to Macmillan shareholders'
condition of the MCC offer. As to the validity of the lock-up option
claim, the court held that the defects in the auction process were
not, in a legal sense, so material as to deprive MOO of a fair
opportunity to submit its highest offer. Finally, the court held that
maintaining the poison pill rights in this case would cause the Macmillan shareholders irreparable harm, depriving them of the opportunity to consider MOC's bid. The plaintiffs' motion on this claim
was granted on the condition that MCC proceed with its offer.
1.

Injunction

0-14, 136(1)

To obtain a preliminary injunction, a plaintiff must demonstrate
a reasonable probability of success on the merits and that irreparable
harm will occur absent the injunction. Additionally, the plaintiff must
show that the harm it would suffer absent an injunction outweighs
the harm to the defendants if relief is granted.
2.

Corporations

C-307, 310(1)

Break-up fees and related compensation arrangements are permitted where their adoption is untainted by director interest or other
breaches of fiduciary duty.
3.

Corporations

C==310(1)

Break-up fees and related compensation arrangements are valid
and will not be stricken where they enhance rather than foreclose
further bidding, and where they promote rather than end an active
auction.
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0-137(1), 154
0-310(1), 320(11)

Plaintiffs failed to show a probability of success on the merits
of a break-up fee and expense reimbursement claim, where the fees
approved were not shown to be excessive.
5.

Corporations

C

310(1), 312(5)

A lock-up is not per se illegal under Delaware law.
6.

Corporations

0

312(5)

To determine the validity of an asset lock-up, its features and
their effect must be analyzed in the context of the entire negotiated
transaction.
7.

Corporations

0

310(l), 312(5)

If a lock-up is tainted by director interest or some other breach
of fiduciary duty, it will not be upheld.
8.

Corporations

0-

310(1), 312(5)

If a lock-up is approved by a disinterested board, acting in good
faith and in an informed manner, that arrangement will not be
disturbed if its intended effect is to promote, not impede, the shareholders' interests.
9.

Corporations

0-310(1), 310(2), 320(10)

Whether a defendant's chosen manner of conducting an auction
inequitably or improperly deprived the stockholders of the opportunity
to achieve the highest available price is not a question answered
solely by considering the fairness of the auction to the losing bidder;
however, the relevant inquiry must be based upon the fairness of
the auction process insofar as it succeeded in promoting the shareholders' interest in achieving the highest available price.
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10.

Corporations

C-310(1)

A board of directors may never appropriately favor one buyer
over another for a selfish or inappropriate reason, but it may favor
one over another if in good faith and advisedly it believes shareholders' interests would be thereby advanced.
11.

Corporations

0-310(1)

Board of directors has discretion to exercise, in good faith, its
independent, informed business judgment to fashion appropriate auction procedures.
12.

Corporations

C-310(2), 320(10), 320(11)

To establish that an auction is so defective as to require the
intervention of equity would require a showing that the auction
procedures employed operated to mislead or otherwise wrongfully
induce a bidding party not to submit its best and highest bid.
13.

Injunction
Corporations

C=137(1), 154
C

3 10(1)

Plaintiffs failed to establish that they would probably succeed
on the merits of their lock-up option claim where the deficient auction
procedures were not responsible, in a legal sense, for defendant not
receiving plaintiff's highest bid before the auction gavel fell.
14.

Corporations

C--

310(1), 310(2)

A board of directors does not have unfettered discretion in
refusing to redeem poison pill rights issued under a rights plan.
15.

Corporations

C-= 310(1), 310(2)

A board of directors has a duty not to use a rights plan for an
improper purpose that would inflict harm upon the shareholders.
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C---310(1), 310(2), 320(11)

At what point a corporation's directors become no longer entitled
to maintain "poison pill" rights in place is necessarily a fact-specific
determination.
17.

Corporations

0-310(1)

Courts have recognized that it may be appropriate for a coproration's board of directors to maintain "poison pill" rights to
promote the continuation of an auction, particularly if necessary to
protect shareholders against an inadequate offer.
[start-revised-October 18, 1988]
Rodman Ward, Jr., Esquire, Keith R. Sattesahn, Esquire, and Andre
G. Bouchard, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware; Stuart L. Shapiro, Esquire, of Skadden,
Arps, Slate, Meagher & Flom, New York, New York; and Thomas
J. Dougherty, Esquire, George J. Skelly, Esquire, and Dennis M.
Kelleher, Esquire, of Skadden, Arps, Slate, Meagher & Flom, Boston,
Massachusetts, for plaintiffs.
Joseph A. Rosenthal, Esquire of Morris, Rosenthal, Monhait &
Gross, Wilmington, Delaware; Richard Bemporad, Esquire, of Lowey,
Dannenberg & Knapp, P.C.; and Wolf, Popper, Ross, Wolf & Jones,
New York, New York, for intervening shareholder class plaintiffs.
[end-revised-October 18, 1988]
E. Norman Veasey, Esquire, and Allen M. Terrell, Jr., Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Dennis J.
Block, Esquire, of Wel, Gotshal & Manges, New York, New York,
for defendants Macmillan, Inc., Edward P. Evans, and William F.
Reilly.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Bernard W. Nussbaum, Esquire,
of Wachtell, Lipton, Rosen & Katz, New York, New York, for
individual defendants other than Edward P. Evans and William F.
Reilly.
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Robert K. Payson, Esquire, and Michael D. Goldman, Esquire, of
Potter, Anderson & Corroon, Wilmington, Delaware; and Charles
E. Koob, Esquire, Mark G. Cunha, Esquire, Gregory A. Ritter,
Esquire, Nicholas N. Even, Esquire, and Michael Isby, Esquire, of
Simpson, Thacher & Bartlett, New York, New York, for defendants
Kohlberg, Kravis, Roberts & Co., MI Acquisition Corporation, and
MI Holdings, Inc.
JACOBS,

Vice-Chancellor
I.

PROCEDURAL BACKGROUND

The pending motion for a preliminary injunction marks this
Court's third involvement in the ongoing contest for control of
Macmillan, Inc., ("Macmillan").
In June, 1988, Robert M. Bass Group, Inc., ("Bass") brought
an action to enjoin a defensive restructuring adopted by Macmillan
in response to a Bass takeover bid. That restructuring was preliminarily enjoined on July 15, 1988, Robert M. Bass Group, Inc. v.
Edward P. Evans, et al., Del. Ch., C.A. Nos. 9909 and 9953, Jacobs,
V.C. (July 14, 1988). The restructuring was later abandoned when
Macmillan's directors decided, on September 12, 1988, that the
Company should be sold. That decision led to a bidding war between
the plaintiffs, Maxwell Communications Corp., PLC, an English
corporation, together with other affiliated entities controlled by Mr.
Robert Maxwell (collectively "MCC"), and defendant Kohlberg
Kravis Roberts & Co. ("KKR"), a prominent New York partnership
that specializes in leveraged buyout acquisitions.
During the initial bidding, MCC moved for an injunction requiring the Macmillan Board to redeem the "poison pill" rights
issued under the Macmillan Rights Plan.' MCC argued that its offer

1. MCC originally filed this action on August 12, 1988, simultaneously with
its commencement of a tender offer to Macmillan for $80 per share cash. Since
then, MCC has twice amended its complaint to conform to an cvcr-evolving factual
picture. MCC presently seeks the following relief in connection with its current
$90.25 per share all cash offer: (1) a declaratory judgment that 8 Del. C. § 203 is
inapplicable to MCC's current offer, (2) an injunction requiring Macmillan's Board
to redeem the "poison pill" rights, or otherwise to exempt MOO's offer from those
rights, and (3) an order invalidating and enjoining the cffectuation of a "lock-up"
asset option granted to KKR, as well as the payment of certain "break-up" fees
and reimbursement of expenses to KKR called for by the merger agreement. MCC's
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(and not KKR's) was superior, and that the continued application
of the rights to MCC was inequitable. Before MCC's motion could
be decided, it was superseded by the Macmillan Board's decision to
conduct another auction. Three additional rounds of bidding ultimately ensued. Macmillan concluded the auction on September 27,
1988, when its Board declared KKR (whose offer was facially valued
at $90.05 per share) as the successful bidder. After Macmillan and
KKR executed a merger agreement, KKR commenced a $90.05 per
share cash tender offer for 91% of Macmillan's shares.
MCC responded by increasing its all-cash tender offer for Macmillan to $90.25 per share.2 MCC and a class of shareholders also
filed a second preliminary injunction application, claiming that MCC
had been inequitably deprived of the opportunity to submit its highest
bid in an unfairly conducted auction. Plaintiffs request this Court
(i) to invalidate and enjoin the lock-up option and break-up fee and
expense reimbursement provisions of the KKR/Macmillan agreement'
and (ii) to direct the Macmillan Board to redeem the poison pill
rights or otherwise to exempt MCC's offer from the Rights plan.
After expedited discovery and briefing, the plaintiffs' motion was
argued on October 10, 1988. Supplemental memoranda were submitted on October 12 and 13. This is the decision of the Court on
that motion.
II.

APPLICABLE LEGAL STANDARDS

(1] To obtain a preliminary injunction, a plaintiff must demonstrate a reasonable probability of success on the merits and that
irreparable harm will occur absent the injunction. Additionally, the
plaintiff must show that the harm it would suffer absent an injunction
outweighs the harm to the defendants if relief is granted. Ivanhoe

motion for a preliminary injunction implicates all of its claims for relief, except for
the claim relating to 8 DeL C. § 203.
After a hearing on the pending injunction motion was scheduled, certain
shareholders, representing a class of Macmillan public shareholders, were permitted
to intervene as additional plaintiffs and to join in MCC's motion.
2. Both MCC's and KKR's offers are now scheduled to close on Wednesday,
October 19, 1988 at 12:01 a.m.
3. The Macmillan/KKR agreement (i) grants to KKR an option to acquire
four of Macmillan's important divisions for $865 million (the "lock-up option") in
the event another entity such as MCC acquires 50% of Macmillan's stock or
consummates a merger; and (ii) provides for payment of a "break-up fee" and
reimbursement of KKR's expenses, in the event that Macmillan accepted a proposal
from another party, thereby abandoning the Macmillan/KKR agreement.
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Partners v. Newmont Mining Corp., Del. Supr., 535 A.2d 1334, 1341
(1987); Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr.,
506 A.2d 173, 179 (1986) ("Revlon").
The pivotal issue is whether the auction conducted by defendants
properly discharged the Macmillan Board's bedrock fiduciary duty
under Revlon, to achieve, in a sale of the company, the best possible
price or transaction for the shareholders. Revlon, 506 A.2d at 182;
In ReJ.P. Stevens & Co., Inc., Del. Ch., 542 A.2d 770, 781 (1988).
The question that has arisen in this and several other post Revlon
cases is how specifically to conduct an auction that satisfies the Revlon
mandate. To that question, no categorical answer can be given,
because it normally calls for the sound exercise of the directors'
business judgment, which necessarily must vary with each case. See,
e.g., In Re J.P. Stevens & Co., Inc., supra; In Re Fort Howard Corporation
Shareholders' Litigation, Del. Ch., Consol. C.A. No. 9991, Allen, C.
(August 8, 1988).
Plaintiffs contend that MCC's current offer-S90.25 per share
cash for all shares-represents the highest price available to shareholders, and that Macmillan's directors have violated their fiduciary
duties by erecting improper roadblocks to Macmillan shareholders'
consideration of the MCC offer. These roadblocks are: (i) the breakup fee and expense reimbursement provisions of the Macmillan/
KKR agreement, (ii) the "lock-up" option, and (iii) the continued
application of the "poison pill" rights to MCC.
Specifically, plaintiffs first argue that the break-up fee and expenses provision should be invalidated, because the amounts are
unreasonable and excessive in relation to the overall acquisition price.
Second, plaintiffs contend that the "lock-up" provision (indeed, the
entire KKR/Macmillan agreement) was the product of a defective
auction process that inequitably precluded MCC from submitting its
highest bid and improperly enabled KKR to win by offering a
marginally higher amount. Finally, plaintiffs urge that the continued
interposition of the poison pill rights against MCC's offer (but not
KKR's) serves no valid corporate purpose and will improperly deter
MCC's offer, which promises the highest available value to Macmillan stockholders.
For the reasons later discussed, I conclude that the plaintiffs'
motion for preliminary injunctive relief must be denied, except as
to the poison pill removal claim, as to which injunctive relief will
be conditionally granted. With respect to their first two claims,
plaintiffs have not established a probability of success on the merits,
because (a) no sufficient showing has been made that the break-up
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fee and expense reimbursement provisions are excessive or inequitably
impeded the auction, and (b) while the auction process employed
here leaves much to be desired and was deficient in certain respects,
it has not been shown that the defects were so material as to deprive
MCC of a fair opportunity to submit its highest offer. As to the
poison pill removal claim, no valid corporate purpose has been shown
for continuing to maintain the poison pill in place as an obstacle to
MCC's offer.
To address those claims properly, a somewhat detailed recital
of the factual background is required. That is done in Part III infra.
The merits of the plaintiffs' claims are addressed in parts IV through
VI thereafter.
III.

FACTUAL BACKGROUND

The factual evolutions and convolutions that generated the issues
addressed here began relevantly in early June , 1988 and concluded
on October 4, 1988. The most critical events occurred during the
two day period, September 26 and 27, 1988.
A.

Pre-Auction Events

Macmillan is a publicly held corporation engaged primarily in
the publishing and information services and educational businesses.
As of September 11, 1988, Macmillan had 27,869,961 outstanding
shares of common stock that are listed and traded on the New York
Stock Exchange. Macmillan's Board consists of thirteen directors,
eleven of whom are independent, outside directors. The remaining
two directors are Edward P. Evans ("Evans") and William F. Reilly
("Reilly"), who are, respectively, Macmillan's Chairman and Chief
Executive Officer and its President and Chief Operating Officer.
The contest for Macmillan was first set in motion on May 17,
1988, when Bass proposed to acquire Macmillan for $64 per share.
Macmillan responded on May 30, 1988 by adopting a defensive
restructuring, valued at $64.15 per share, that would split Macmillan
into two separate companies, one of which would be 39% owned
by senior management. Bass then increased its cash offer to $73 per
share, and, together with various Macmillan minority stockholders,
brought actions in this Court to enjoin the restructuring. On July
14, 1988, the restructuring was preliminarily enjoined. Robert M.
Bass Group, Inc. v. Edward P. Evans, et al., supra. Macmillan and its
directors immediately appealed to the Delaware Supreme Court.
Macmillan, Inc. v. Robert M. Bass Group, Inc., Del. Supr., No. 283/
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1988. Macmillan continued to prosecute its appeal until September
12, 1988, when it formally notified the Supreme Court that the Board
had decided to abandon the restructuring because the company was
going to be sold.
Macmillan's management began exploring the possibility of selling the company on July 14, the day the restructuring was enjoined.
That process continued into September . During that period, Macmillan, through its financial advisors, contacted or met with over 30
companies that had expressed an interest. By September , the field
had narrowed to six potential acquirors, including Bass, K.KR, and
MCC.
After KKR first contacted Macmillan on July 14, 1988, the two
firms held extensive discussions concerning a possible leveraged buyout of all of Macmillan's stockholders, in which Macmillan senior
management would participate. After KKR executed a confidentiality
agreement, Macmillan's management afforded KKR access to company personnel and nonpublic information, including formal presentations by senior and operating management on August 4 and
5, 1988.
On July 18, 1988, Bass commenced a $75 per share cash tender
offer for Macmillan.4 On July 21, Mr. Robert Maxwell, on behalf
of MCC, wrote to Mr. Evans and proposed a consensual merger at
a price of $80 per share for all Macmillan shares. MaxweU also
offered to discuss all aspects of the proposal, including price, and
advised Evans that MCC had sufficient cash and existing bank lines
to finance the acquisition.
Macmillan did not respond, either formally or informally, to
MCC's letter for five weeks. During that period, Macmillan's management continued to explore a possible leveraged buyout transaction
with KKR. Having heard nothing from Macmillan, MCC announced, on August 12, 1988, that it was commencing an all cash
tender offer for all Macmillan shares at $80 per share. Alternatively,
MCC also proposed to acquire Macmillan Information Company
for $1.1 billion cash, subject only to being furnished the same nonpublic information that Macmillan had furnished to KKR.
On August 25, 1988, the Macmillan Board met and decided to
reject MCC's offer, based in part upon its financial advisors' advice
that that offer was inadequate.
4. Bass never increased its offer above $75 per share, and subsequently
withdrew its offer in September , 1988 in the face of significantly higher bids by
MCC and KKR.
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On August 30, at Evans' request, Macmillan and MCC representatives met to discuss MCC's offer and a possible MCC purchase
of certain Macmillan assets. Representing Macmillan were Evans,
Reilly, and Beverly Chell, Macmillan's Secretary and General Counsel; representing MCC were Maxwell and Robert Pirie ("Pirie"),
the Chairman and President of Rothschild, Inc., which was MC's
investment banker. During that meeting, Macmillan and MCO entered into a confidentiality agreement and MOC was furnished with
some, but not all, of the confidential information that Macmillan
had furnished to KKR. 5 At that meeting, Mr. Evans was unwilling
to discuss MCC's bid for the whole of Macmillan, but he did indicate
a willingness to discuss asset sales of up to $1 billion in value.
MCC's senior management then met with KKR's representatives on September 2, to discuss a proposed leveraged buyout of
Macmillan wherein management could acquire up to 20% of the
equity to be issued. At a second meeting held on September 6,
Macmillan's senior management indicated that if KKR made a
specific proposal, they were prepared to endorse its concept and
structure to the Macmillan Board, subject to negotiating the consideration payable to Macmillan's shareholders. KKR responded that
it would make a firm offer by the end of that week.
The very next day, Macmillan's investment bankers, Lazard
Freres & Co. ("Lazard"), and Wasserstein Perella & Co., Inc.
("Wasserstein Perella"), told the six remaining potential suitors for
Macmillan 6 that "the process seems to be drawing to a close" and
that any bids should be submitted by Friday afternoon, September
9.
On September 8, a meeting was held among Evans, Maxwell,
and other MCC and Macmillan representatives. At that meeting,
Evans told Maxwell that Macmillan's management had decided to
endorse a management leveraged buyout. Accordingly, Macmillan
was prepared only to discuss a possible sale of $400 to $750 million
of assets to help finance the proposed management buyout transaction, but was unwilling to discuss or consider Maxwell's pending
7
offer for the entire company.
5. MCC was not furnished with the balance of the nonpublic information
until September 25, 1988.
6. I.e., Bass, MCC, KKR, Gulf & Western, News America Corp., and
McGraw-Hill. Following the first round of bidding on September 9, 1988, only
MCC and KKR remained as contestants for Macmillan.
7. At that same meeting (and also at a later meeting held on September
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The "First Round" of The Auction

Shortly before the close of business on September 9, MCC, in
a letter from Mr. Maxwell, formally offered to increase its bid to
$84 cash per share for all Macmillan shares. 8 In his letter, Maxwell
also withdrew many of the conditions to MCC's earlier offer. Mr.
Maxwell further stated that "If you have a financed binding alternative proposal which will generate a greater present value for your
shareholders, I will withdraw my bid." Macmillan's advisors concluded from this statement that MCC would not be willing to bid
over $84 per share.
By 5:00 p.m. on September 9, only two relevant bids had been
submitted: MCC's $84 all cash offer, and an oral bid from KKR.
K.KR's oral bid was then further negotiated throughout that evening
and reduced to writing the following day, September 10. As finalized,
KKR's written proposal called for KKR to acquire Macmillan in a
two tier leveraged buyout transaction, consisting of a cash tender
offer for 94% of Macmillan's shares at $85 per share, to be followed
by a merger where the remaining nontendered shares would be
purchased for a package consisting of subordinated debentures and
warrants. In addition, KKR would receive a "break-up" fee of $29.3
million if any higher bid were accepted, and its expenses would be
reimbursed if the merger agreement were terminated. 9 Under KKR's
bid, several of Macmillan's senior managers would be offered the
opportunity to acquire 20% of the equity of the KKR-controlled
entity that was to serve as the acquisition vehicle.
These two offers set the stage for what ultimately evolved into
three more rounds of bidding. From that point forward, MCC and
KKR were the only bidders. Although the price and certain other

13, 1988), Macmillan's representatives advised MCC that any sale of the divisions

comprising Macmillan's information business must be structured as an installment
sale, so that any resulting tax liability could be deferred. MCC's representatives
were informed that the installment transaction structure was essential to enable
Macmillan to defer taxes, because any gain from the sale would be substantial due

to the low tax basis of the assets in question.
8. Before being advised of the September 9 bidding deadline, Mr. Maxwell
had written to Macmillan, increasing MCC's offer to acquire eleven listed Macmillan
divisions to $1.4 billion.
9. It is undisputed that KKR would not have made its $85 bid unless
Macmillan had agreed to the break-up fee and expense reimbursement provisions.
KKR also demanded a "lock-up" option to acquire certain of Macmillan's businesses, but Macmillan was unwilling to grant such an option at that point. KKR
"backed down" on its option demand.
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variables in their bids changed, the essential structure of the bids
did not. That is, each of MCC's subsequent bids was for "all cash,"
and each of KKR's subsequent bids contemplated a two tier transaction, namely, a partial cash tender offer, to be followed by a
merger involving a package of subordinated debentures, and war-

rants.
On September 10 and 11, 1988, the Macmillan Board met to
consider both bids. The KKR bid was nominally for $85, but Macmillan's financial advisors valued it at $84.76 per share, discounting

the non-cash "back-end"

for the time delay in consummating a

"second step" merger. KKR's offer, even as discounted, was considered as the highest bid. Macmillan's financial advisors also opined

formally that the KKR proposal was fair from a financial point of
view. Moreover, they understood from Maxwell's September 9, 1988
letter that MCC would not bid more than $84 per share. Based
upon those considerations, the Macmnillan Board approved the KKR
two tier proposal and determined to recommend that Macmillan's
shareholders accept the KKR "first tier" tender offer.' 0

C.

The Second Round

The Macmillan/KKR agreement was publicly announced on
September 12, 1988. The following day, Macmillan announced that
it would take all action necessary to ensure that the "poison pill"
rights would not be applicable to the KKR tender offer. However,
Macmillan did not similarly commit to exempt MCC's competing
cash offer from the Rights Plan.
In response to the KKR/Macmillan agreement, and despite its
earlier suggestion that it would not bid over $84, MCC increased

its tender offer to $86.80 per share cash-$1.80 per share more than
the $85 face amount of KKR's bid. Simultaneously, MCC moved
for a preliminary injunction to require Macmillan's Board to redeem
the "poison pill" rights or otherwise to take appropriate steps to
exempt MCC's offer from the Rights Plan."
10. At that meeting, the Board also determined to abandon the restructuring
and the pending appeal to the Delaware Supreme Court.
11. It is undisputed that if the rights issued pursuant to the Rights Plan were
"triggered," the investment of any person who acquires 15% or more of Macmillan's
outstanding shares would be severely diluted. The rights will be triggered if MCC
(or any other acquiror subject to the Rights Plan) acquires 15% or more of
Macmillan's shares. Accordingly, unless redeemed or otherwise made inapplicable
to MCC, the rights would effectively deter MCC from acquiring Macmillan shares
tendered into its offer.
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On September 22, 1988, the Macmillan Board met to review
MCC's revised offer. Acting on the advice of Wasserstein Perella,
Lazard, and its legal advisors that a higher bid might be obtained,
the Board decided to continue the auction. Accordingly, the Board:
(1) withdrew its recommendation of the KKR offer, (2) affirmed its
willingness to consider all offers, by MCC or anyone else, (3) directed
its financial and legal advisors to contact KKR and MCC to ascertain
their best offer, and to negotiate with any other potential acquiror
to obtain maximum value for the company's shareholders, and (4)
decided to maintain the Rights Plan in effect to protect and facilitate
the auction.
On September 23, at a hearing on MOO's motion for preliminary injunctive relief, Macmillan's counsel reported the Board's
recent actions and advised the Court that auction procedures would
begin within the next few days. In fact, that process began and
ended on a far more accelerated basis, resulting in a third round of
bidding. Because those developments superseded and temporarily
mooted the poison pill issue, the Court deferred ruling on MOO's
injunction motion.
D.

The Third Round

On Friday, September 23, 1988, Wasserstein Perella and Lazard,
together with counsel for the outside directors, developed an auction
procedure under which bids would be submitted by 5:30 p.m. on
Monday, September 26, 1988. By this point, MOO had an unshakeable belief, and grave concerns, that K.KR was the favored
bidder and that the auction that would be "rigged" in KKR's favor.
Aware of MOO's suspicions, the financial advisors developed a
"script" (an identical written message) that was read by Steven
Golub (of Lazard) and Bruce Wasserstein (of Wasserstein Perella),
over the telephone, to MOO and KKR. Both bidders were advised
that "the process appears to be drawing to a close" and that any
amended bids should be submitted by 5:00 p.m. on Monday, September 26.
That advice prompted discussions between Mr. Pirie and Macmillan's representatives on Sunday, September 25. As a result of
those discussions, MOO was furnished the balance of the confidential
information that had earlier been furnished to KKR. MOO remained
skeptical, however, about the fairness of the bidding process, and
reiterated its concerns in a letter from Mr. Pirie delivered to Macmillan on September 25. In his letter, Piie advised Macmillan that
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if it was necessary to exceed a higher competing offer from KKR
or any third party, MOC was prepared to submit a substantially

higher bid., 2
Macmillan's investment bankers responded to Pirie in a letter

dated September 26, which, in addition to answering his specific
questions, advised Pirie that:
With respect to bidding procedures, we have advised you
that [MCC] should deliver its best proposal by 5:30 p.m.
on Monday, September 26. The Macmillan Board of Directors will evaluate any offers submitted and will continue
to proceed in such manner as it determines will maximize
value for Macmillan shareholders.
In closing, we urge you to communicate to Mr. Maxwell
that he come in now with his best bid....
By Monday, September 26, at 5:30 p.m., bids had been received
from MCC and KKR. MOO's bid was for $89 per share cash for
all shares; KKR's bid was for a face amount of $89.50 per share,
consisting of $82 cash, and the balance in debentures and warrants.
The KKR bid had a higher face value than MCC's bid and was
made subject to three conditions: (1) KKR must receive an "asset
option" to acquire eight of Macmillan's businesses for a total of
$950 million, (2) definitive agreements must be executed and approved by the Macmillan Board by Tuesday, September 27, 1988
at 12:00 noon, and (3) KKR's bid must not be "shopped," otherwise,
it would automatically expire.
Because of its impact upon the conduct of the auction, the KKR
"no-shop" condition is briefly discussed at this point. That condition
finds written expression in KKR's September 26 letter transmitting
its 5:30 p.m. bid, which pertinently stated:
As we are sure you can appreciate, the offer to amend the
Merger Agreement as set forth herein is made on a strictly
confidential basis, and will expire automatically, without
any action by or notice from MI Holdings, Inc., immediately upon the disclosure of the contents thereof to any
person, other than the members of Macmillan's Board of
Directors, executive officers of Macmillan, and representatives of your financial and legal advisors.
12. MCC also deleted from its offer the right to bid for less than all shares
at less than $86.80 per share in cash.
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By its terms, that condition was narrow. On its face, it prohibited

only disclosure of the contents of KKR's bid, and did not expressly
preclude disclosure to a competing bidder of other information that
an auctioneer could use to elicit a higher competing bid, e.g., disclosing that KKR's bid was higher and/or that the competing bidder
(MCC) would have to bid more to win the company. However,
KKR's representatives interpreted their "no shop" condition very
broadly, and they had communicated their position on that subject
to Macmillan's representatives the day before (September 25). According to Michael Tokarz, KKR's lead representative:
•

.

. [Macmillan] could not disclose anything about our bid

other than that we had made one, and that any other
reference to our bid would result in an automatic revocation
of the bid. We understood this condition to mean that the
Company and its advisors could not provide Maxwell with
any information about our bid, including whether it was
higher or lower than any bid Maxwell might submit.
After both bids were received, neither bidder was told of the
other's bid. Wasserstein Perella and Lazard proceeded to analyze
both bids, and concluded that KKR's was worth "slightly more"
than MCC's. Nonetheless, Macmillan's financial advisors concluded
that the bids were so close that they (the advisors) were not in a
position to recommend either bid to the Board. Accordingly, Macmillan's advisors decided to conduct a final round of bidding. Their
chosen manner of conducting that final round is what has generated
the present controversy.
E.

The Final Round

Before Macmillan's financial advisors notified MCC and KKR
that there would be renewed bidding, Evans, Reilly, and an unidentified attorney, made an unauthorized telephone call to KKR at
7:00 p.m. on September 26. Neither Lazard, Wasserstein Perella,
nor the outside Macmillan directors knew that that call was being
made. In the telephone conversation, Evans advised Mr. Tokarz of
KK.R that MCC's bid was for $89, all cash. Tokarz responded,
"Great, we have won." After an awkward silence, Evans and Reilly
responded, "Well, it's a little close." At that point, Mr. Tokarz
suspected that the telephone call was not a legitimate official communication intended formally to announce the results of the auction.
He then abruptly terminated the conversation.
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Neither Evans, Reilly, nor KKR disclosed to Macmillan's financial or legal advisors, or its outside directors, that Evans had
"tipped" MCC's bid to KKR. Nor did Evans and Reilly so inform
their fellow directors at the Macmillan Board meeting held the next
day to approve the winning bid. That information was apparently
not disclosed to MCC's outside directors until sometime after September 27,'13 and was not disclosed to the public until September
29, when the Supplement to KKR's Offer to Purchase was filed
with the Securities Exchange Commission.
Having decided to conduct another round of bidding, Macmillan's advisors (unaware at that time of the earlier Evans/Reilly
telephone call to KKR) faced a problem. In the defendants' words:
Wasserstein was in a bind: he wanted to resolicit both KKR
and MCC, yet he could not violate KKR's no-shop condition, and risk losing KKR's bid entirely. (Defendants'
Br. p. 2 5 )
To escape this quandary, Wasserstein developed a second script to
be read to both bidders, and that was designed to accomplish both
purposes. The script, which was read first to KKR at 8:15 p.m.
and then to MCC at 8:20 p.m., stated as follows:
We are not in a position at this time to recommend any
bid. If you would like to increase your bid price, let us
14
know by 10:00 p.m.
However, that script also called for the following additionalinformation
which was read solely to KKR:
TO KKR: focus on price but be advised that we do not
want to give a lockup. If we'granted a lockup, we would
need: (1) a significant gap in your bid over the competing
bid; (2) a smaller group of assets to be bought; and (3) a
higher price for the assets to be bought.
At 10:00 p.m. that same evening, Pirie telephoned Wasserstein
to inquire whether Macmillan had received a bid higher than MC's.
The exchange, in substance, was as follows:

13. Nor did Evans or Reilly disclose to MCC the amount of KKR's bid.
That is hardly surprising: Evans and Reilly had a self interest in ensuring a successful
KKR bid, since they and other members of senior management would be equity
owners in the new KKR-controed company.
14. At Mr. Pirie's request, the 10:00 p.m. deadline was changed to 12:00
p.m.
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Pine: If you have a higher bid, then please inform us of
that bid and we will tell you promptly whether we will
raise our bid to top their bid.
If you don't have a higher bid, then regard this as our
highest bid.
Will you get back to us?
Wasserstein: We have gotten back to you. If you have anything further to say, tell us by midnight. We reserve the
right to get back to you, but you should assume we won't
unless we hear from you.
Wasserstein knew that he had not directly answered Pirie's
question, but Wasserstein felt that he had no other choice. As he
viewed it, to disclose that KKR's bid was higher than MCC's might
be regarded by KKR as "shopping" KKR's bid. That would risk
KKR's bid being withdrawn, leaving MCC as the only bidder. Since
Piie had not promised to top a higher bid, but had stated only that
MCC might do so, Wasserstein faced the risk of losing an "inhand" superior bid and getting nothing in return. After concluding
his conversation, Wasserstein consulted with counsel for the independent directors for advice as to whether his response to Pirie was
appropriate. The attorney told Wasserstein to call Pirie back and
tell him that he (Wasserstein) was not in a position to inform him
which bid was higher, but that Pirie should call in his highest bid
by midnight. Wasserstein called Pirie back and conveyed that information.
Although the reasons for MCC's actions are disputed, it is not
disputed that MCC did not submit any other further bid, either by
midnight on September 26, or at anytime before the Board met on
September 27, 1988.
F. KKR is Declared the Successful Bidder
At 11:50 p.m., KKR submitted a revised bid for $90 (face
amount) per share, payable in cash, debentures, and warrants. The
KKR bid had the same three conditions-a lock-up option, a no
shop clause, and a by-noon-on-Tuesday, September 27, formal acceptance requirement. However, in the revised bid, the lock-up option
covered only four businesses, rather than eight, and was for $775
million.
Macmillan's advisors then negotiated with KKR to increase its
bid well into Tuesday morning, September 27. By 8:00 a.m., KKR
had increased its offer by $.05 per share, bringing its final bid to
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a face amount of $90.05. KKR had also increased its exercise price
for the optioned assets'" to $865 million. However, the option would
not be structured as an installment sale. 16 As a result, the option,
if exercised, would generate an immediate $250 million tax liability
that would reduce the net amount that Macmillan would receive, to
$615 million.
Macmillan representatives also continued to negotiate the unresolved terms of MCC's proposed merger agreement with MCC
until 1:30 a.m. on Tuesday. During these negotiations, no effort
was made to solicit MCC to increase its bid. 7
At 9:00 a.m. on Tuesday, September 27, the Macmillan Board
met with its financial and legal advisors. Mr. Wasserstein described
his communications with MCC and KKR and the process that the
Company's financial advisors had carried out over the preceding
days. Wasserstein explained that the advisors had "[run] a level
playing field auction, where both parties had an equal opportunity
to participate." He then announced the results of the auction, i.e.,
KKR's $90.05 face amount offer and MCC's $89 cash offer. Wasserstein and his associates then analyzed both bids. They valued the
KKR bid, after an appropriate discount for the time delay and for
its non-cash components, at between $89.67 and $89.80 per share.
They also analyzed the asset "lock-up" option, explaining that if it
were to be exercised, Macmillan would have to pay approximately
$250 million in taxes, the result of which would be to make Macmillan
less attractive to other potential acquirors. Wasserstein Perella opined
that the $89.67 to $89.80 per share value of the KKR bid and the
$865 million asset option price were both fair from a financial point
of view. Lazard concurred in both opinions.
The Board then discussed which offer to accept. Their choice
was (i) to reject the KKR ($89.67 to $89.80) offer, because of its

15. The optioned assets are: The Michie Co., the Directories Division, Berlitz
Language Center, and the Direct Marketing Group.
16. Macmillan's representatives had previously taken the position with MCC's
representatives that any sale of assets to MCC would have to be structured as an
installment sale that would defer the payment of taxes. Although Macmillan's
advisors attempted to structure the KKR lock-up option as an installment sale, that
was not acceptable to KKR.
17. MCC contends that these negotiations (which, by way of hindsight, were
superfluous) were intended to lull MCC into not increasing its bid by the midnight
deadline. The Macmillan defendants assiduously deny this, They contend that the
post-bidding negotiations were appropriate efforts to insure that the Board had two
fully documented bids before the next morning.
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lock-up option, in which case the auction would conclude at $89,
or (ii) to accept KKR's higher bid, in which case the grant of the
lock-up option might well end the auction at $89.67 to $89.80 per
share. Under the circumstances, the directors decided to accept the
higher KKR proposal. Although the Board recognized that there was
a possibility that MC might increase its bid if the company
"shopped" the KKR bid, it concluded that the risks of doing so
outweighed the possible reward.
The official notes of the September 27 meeting indicate that
Macmillan's advisors had told the Board that the two bids were the
result of an auction process intended to give both sides a fair opportunity to submit their best bids. One Board member sought
reassurances that the playing field was level and the auction was not
tilted towards KKR. In that regard, the directors were advised that
"KKR and Maxwell were both told the same thing." (Apostolakis
Dep. 85-86) and that "each side was told exactly the same thing,
read the same script . . ." (Ibid., pp. 31-32)
In fact, however, the directors did not know that Evans and
Reilly had surreptitiously disclosed to KKR the precise amount of
MCC's bid, with no comparable information having been provided
to MCC. Throughout the meeting, Evans and Reilly remained silent
about their telephone call to KKR. There is also no evidence that
at the meeting the directors were told that after 8:00 p.m., different
scripts had been read to MCC and KKR, respectively, and that the
script read to KKR was more extensive and specific in its instructions
than was the script read to MCC.
G. Post-Auction Developments
The transaction that the Macmillan Board approved contemplates a leveraged buyout of Macmillan, in a two step transaction,
by a KKR controlled entity of which senior Macmillan management
will own approximately 18%. The first step is a tender offer for
91% (up to 25,267,460 shares) of Macmillan's outstanding common
stock for $90.05 per share cash. The remaining shares will be acquired
in a second step merger for a package of debentures and warrants.
K.KR amended its tender offer to offer the $90.05 increased
price on September 29, 1988. That same day, MOO increased its
pending tender offer to $90.25 per share cash for all Macmillan
shares. 18 MCC conditioned its offer upon the KKR lock-up option
18. Alternatively, MCC offered to acquire from Macmillan, in an installment

sale, the same assets covered by the KKR lock-up option, for $900 million.
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being declared invalid and upon the "poison pill" rights being
redeemed or otherwise made inapplicable to MCC's offer. MCC
also brought on the instant motion for a preliminary injunction. 9
On October 4, 1988, the Macmillan Board met to determine
the Company's response to MCC's amended offer. After a discussion
in which management was absent, the Board concluded that the
asset option was a valid, binding obligation that Macmillan could
not unilaterally abrogate. Accordingly, the outside directors rejected
the MCC offer on the ground that it contained conditions that
Macmillan could not fulfill. The directors also discussed with counsel
(again, with the management directors not present) Evans' September
26th call to KKR. They concluded that that event was not material
to the fairness of the bidding process or to their acceptance of the
$90.05 offer, because Wasserstein's 8:00 p.m. phone calls were superseding events that gave KKR and MCC the opportunity to engage
in a final round of bidding wherein neither knew what the other
would bid. The directors further concluded that their ignorance
(during the September 27 meeting) of the Evans' telephone call was
not material to the Board's deliberative process and did not provide
grounds to reject the KKR/Macmillan merger agreement.
IV.

THE BREAK-UP FEE AND EXPENSE CLAIM

The plaintiffs attack the break-up fee and expense reimbursement
arrangement on narrow grounds. Accordingly, that claim will be
addressed first.
The KKR/Macmillan merger agreement entitles KKR to a
break-up fee of $29.3 million (approximately $1 per share). It further
entitles KKR to reimbursement of expenses actually incurred in good
faith up to the termination of the agreement. Those expenses are
estimated at $40 million ($1.32 per share). Plaintiffs argue that the
amount of these fees and expenses are unprecedented and excessive,
and that their sheer magnitude demonstrates their intended effect,
which was to deter MCC from bidding more to win the company.
[2-3] Those contentions are not supported by the record. Breakup fees and related compensation arrangements such as those involved
here, are permitted where their adoption is untainted by director
interest or other breaches of fiduciary duty. Revlon, 506 A.2d at 176.

19. At the request of the Court, both MCC and KKR have agreed to extend
the expiration dates of their respective offers to Wednesday, October 19, 1988 at
12:01 a.m.
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Where such arrangements enhance the bidding by inducing bidders

to enter the battle and thereby promote an active auction, they
benefit shareholders and are valid. Where such agreements end an
active auction and foreclose further bidding, they operate to the
shareholders' detriment and will be stricken. Revlon, 506 A.2d at
183; Cottle v. Storer Communication Incorporated, 849 F.2d 570, 575-576
(11th Cir. 1988); CRTF Corporation v. FederatedDepartment Stores, Inc.,
683 F. Supp. 422, 440 (S.D.N.Y. 1988); Samjens PartnersI v. Burlington
Industries, Inc., 663 F. Supp. 614, 624 (S.D.N.Y. 1987).
In this case, the clear effect of the break-up fee and expense
reimbursement provisions was to draw KKR into the bidding and
to enhance, not end, the auction. At the time that the fee/expense
agreement was reached, Macmillan had only one other bidderMCC, which had bid $84 per share and had indicated that it would
pay no more. The break-up fee/expense reimbursement agreement
was necessary to induce KKR to enter the bidding and to submit
its $85 (face amount) offer. KKR's entry onto the scene created an
auction that ultimately increased the value offered to shareholders
from $84 to approximately $90 per share. Finally, the fee/expense
reimbursement agreement did not deter MCC from bidding more:
MCC thereafter raised its bid to $86.80, then to $89, and most
recently, to $90.25.
[4] In any event, the fees approved here have not been shown
to be excessive. Plaintiffs argue that, if viewed as a percentage of
the transaction price, the fees are excessive because they amount to
51%-more than any court has heretofore approved. That argument
incorrectly assumes that KKR's expenses would be $110 million. In
fact, if the KKR merger agreement is terminated, KKR's estimated
expenses would approximate $40 million. If those expenses are combined with the $29.3 million break-up fee, their sum is $69.3 million.
While that is a large amount, it represents 2.5% of the total transaction price, which is not inconsistent with the fees (on a percentage
basis) agreed to in other cases. See, e.g, Samjens PartnersI v. Burlington
Industries Inc., supra (fees and expenses totalling 2% of transaction
price). But most pertinent is the fact that MCC is willing to abide
up to $70 million of fees and expenses. In MCC's letter transmitting
MCC's September 26 $89 bid, Mr. Maxwell stated that so long as
the total break-up fees and expenses did not exceed $70 million,
MCC's offering price would remain at $89. Only if the fees exceeded
$70 million would MCC's price be reduced pro rata by the excess
amount.
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Plaintiffs have thus failed to show a probability of success on
their break-up fee/expense claim.
V.

THE LOCK-UP OPTION CLAIM

At the core of the plaintiffs' case is their attack upon the validity
of the KKR "lock-up" option. That option entitles KKR to purchase
four of Macmillan's most valuable businesses for $865 million if
MCC or some other bidder succeeds in acquiring the company.
MCC claims that the option is a "show stopper", i.e., an absolute
deterrent to its offer, because those assets form part of MC's very
business rationale for acquiring Macmillan. That is, a Macmillan
without those businesses would have little value to MOO. Moreover,
the option exercise price is claimed to have been made economically
unfair and improvident to any acquiror of Macmillan other than
KKR, because the option, if exercised, would maximize Macmillan's
tax liability and minimize the net proceeds Macmillan would receive.
[5-8] As the Supreme Court has held in Revlon, a lock-up is
not per se illegal under Delaware law. 506 A.2d at 183. To determine
the validity of an asset lock-up, its features and their effect must be
analyzed in the context of the entire negotiated transaction. Cottle v.
Storer Communication, Inc., supra, 849 F.2d at 576. If the lock-up is

tainted by director interest or some other breach of fiduciary duty,
it will not be upheld. Revlon, 506 A.2d at 176. But if a lock-up is
approved by a disinterested board, acting in good faith and in an
informed manner, that arrangement will not be disturbed if its
intended effect is to promote, not impede, the shareholders' interests.
In Re Fort Howard Shareholders Litigation, supra, at 35. In this, as in

all such cases, the inquiry is necessarily fact specific.
A.

In a purely factual sense, it is not inaccurate to say that Macmillan's directors did not achieve the highest available price. MC's
current bid is indisputably worth between 45 to 58 cents per share
more than KKR's bid. The question, however, is whether the directors achieved the highest available price in the legal sense. To
answer that question, the fairness and efficacy of the auction procedures must be considered. As a starting point, the parties' contentions are now briefly summarized.
The defendants argue that the directors conducted a fair auction
that afforded MCC a fair opportunity to bid. They contend further
that MCC's decision to submit its highest bid after the auction had
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already ended is neither a relevant nor a fair way to evaluate the
directors' achievements. The defendants stress that an auction must
end sometime, and had MCC bid $90.25 while the auction was
ongoing, MCC would have won. But MCC did not. Its bid remained
at $89, while KKR's offer was increased by 67 to 80 cents per share
over MCC's. But to secure KKR's higher bid, a lock-up option
would have to be granted. Macmillan's outside directors knew that
granting the lock-up would probably end the bidding. However, they
also had every reason to believe that the bidding had already ended
and that MCC had made its best and final offer. Accordingly, the
Board concluded that granting the option could only be beneficial,
since it would secure the higher (and final) KKR bid. On that basis,
the defendants argue that the option was a valid agreement and the
directors acted properly in granting it.
Those being the circumstances, the defendants conclude that the
directors discharged their obligations under Revlon: they acted in
good faith, they acted on an informed basis, and they achieved the
best price available at that time. Therefore, it is argued, Macmillan's
outside directors can hardly be faulted if, after the auction process
had concluded, MCC unilaterally chose to reopen it and offer a
higher price. By that point, the directors were no longer free to
accept MCC's late offer: to do so would require them to abrogate
the KKR lock-up option, and that they were not legally free to do.
The plaintiffs counter that the defendants' entire position rests
upon the false premise that the Macmillan directors' decision to grant
the lock-up option was fully informed. In fact, plaintiffs contend,
the directors were not fully informed; indeed, they were misinformed,
because they incorrectly believed that: (i) MCC had submitted its
highest bid in a fairly conducted auction, and that (ii) the economic
terms of the option (in particular, the exercise price) were fair to
Macmillan's shareholders. On the contrary, plaintiffs insist, MCC
would have submitted its highest ($90.25 per share) bid if only it
had been told that that would be necessary to win. But the auction
here was conducted in a manner calculated to mislead MCC into
believing that a higher bid was not necessary, and that MCC was
the high bidder. The directors, it is claimed, were not aware of those
facts. Moreover, the directors were either unaware of, or misled as
to, the significance of the $250 million post-exercise tax liability to
Macmillan-a tax that would reduce the sales proceeds from $865
million to only $615 million. That fact is claimed to be significant,
because Macmillan's financial advisors had advised the Board only
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that the pre-tax exercise price was fair, but had not similarly opined

20
as to the after-tax price.
The factual premise of the plaintiffs' position is that the auction
was conducted in an inequitable manner, .e, while designed to
masquerade as a fair auction, was in reality fatally imbalanced in
favor of KKR. Plaintiffs argue that that imbalance inevitably resulted
from: (i) Evans' telephone call to KKR "tipping" the amount of
MCC's bid, but with MCC not having comparable information, (ii)
Wasserstein's reading a specially prepared script to KKR (but not
to MCC) that drew a veritable roadmap for KKR to formulate its

successful bid, 21 (iii) Wasserstein's refusal to tell MCC (which had
specifically inquired) whether Macmillan had received a higher bid,
and (iv) Wasserstein's omission to tell MCC in a pointed way that
it would have to raise its bid in order to win. That information
imbalance, plaintiffs insist, misled MCC into believing that it had
already won and that Macmillan's advisors were simply trying to
obtain more value by coaxing MCC to bid against itself, which
MCC was not willing to do. All the while, plaintiffs argue, Macmillan's advisors were clearing the path for KKR by instructing it
how to submit the lowest possible winning bid.
The legal consequence, plaintiffs conclude, is that the auction
was corrupted and that its product, the lock-up option, must be
invalidated. Injunctive relief is said to be compelled under any and
all the following legal theories: (a) the Evans/Reilly telephone call
to KKR, and those individuals' subsequent concealment of their
actions were disloyal acts committed by Evans and Reilly to further
their personal self interest at the expense of the shareholders; (b) the
business judgment rule is inapplicable because of the Board's uninformed decision, and the validity of the option must therefore be
evaluated under the entire fairness test or (alternatively) the standard
of Unocal Corp. v. Mesa Petroleum Corp., Del. Supr., 493 A.2d 946
(1985); (c) under either test, the option fails; and (d) in all events,

20. The plaintiffs also contend that the outside directors were not disinterested,
because their primary loyalty was to Macmillan's management, which had a conflicting self-interest in the KKR transaction. While the Macmillan Board has demonstrated in the past a certain receptiveness to management's wishes, the record
does not justify a conclusion that the independent directors were motivated in these
circumstances to favor KKR, management's favored bidder, at the expense of
achieving the best available price for Macmillan's stockholders.
21. That is, the portion of the script advising KKR to focus on price and,
if a lock-up were being demanded, to increase the exercise price and decrease the
amount of optioned assets.
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the defendants' conduct of the auction process violated the Macmillan
Board's duties under Revlon.
To that the defendants reply that the Board was fully apprised
of all material facts at its September 27th meeting and that none of
the challenged procedures affected the integrity of the auction. The
defendants argue that the Board's ignorance of the Evans telephone
call was not material, because the final round of bidding eliminated
whatever advantage KKR may have gained from that call. As for
the "bidding instructions" given by Wasserstein to MOO, the defendants claim that the KKR "no-shop" condition precluded them
from being more specific in their communications to MOO. They
insist, nonetheless, that the information given to Pirie was adequate
to inform him clearly and fully that MCC should make its best offer.
No one misled MCC into doing otherwise, and MC's decision not
to submit its best bid can only have been caused by Maxwell's
deliberate tactical choice, not by any wrongful act of the Board or
its advisors.
B.

[9-10] The peculiar circumstances involved here, and the nature
of the plaintiffs' challenges thereto, make this claim an especially
difficult one to decide. If measured in terms of abstract fairness to
bidders, the auction was hardly evenhanded or neutral. The deficiencies of certain of the procedures employed by Macmillan's advisors raise significant concerns. On the other hand, if measured in
terms of the result to shareholders, the auction did achieve significant
value. Even now the value differential between the two bids, is, at
most, $.58 per share. The broad question is whether the defendants'
chosen manner of conducting the auction inequitably or improperly
deprived the stockholders of the additional value offered by MCO's
current bid. To answer that question, the Court cannot focus solely
upon the fairness of the auction to the losing bidder. The relevant
inquiry must be based upon the fairness of the auction process insofar
as it succeeded in promoting the shareholders' interest in achieving
22
the highest available price.

22. As the Chancellor has aptly put it:
. . . [A] board... may never appropriately favor one buyer over another
for a selfish or inappropriate reason, such as occurred in Rerlon, but it
may favor one over another if in good faith and advisedly it believes
shareholders interests would be thereby advanced...
In Re Fort Howard Corporation Shareholders Litigation, supra, at 35.
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That being the analytical framework, the validity of the plaintiffs'
claim depends upon the answer to a single fact question: did the
conduct of the auction deter MC from submitting its highest bid?
If so, then the Board's approval of the KKR bid was not appropriately
informed and would therefore not be protected under the business
judgment rule. That is because the independent directors had been
led to (and did) believe that the auction had been fairly conducted
and calculated to elicit MC's highest bid.23 Smith v. Van Gorkom,
Del. Supr., 488 A.2d 858, 872 (1985); Aronson v. Lewis, Del. Supr.,
473 A.2d 805, 816 (1984). If not, then any auction-related deficiencies
must be deemed not material, because they did not cause MCC not
to submit its highest bid, or cause Macmillan's outside directors to
grant the option based upon misinformation.
Whether MCC was misled, as it claims, into not making its
best offer, is a close question. On the one hand, MCC had a clear
distinct information disadvantage relative to KKR. That disadvantage
was caused in part by the auction process and in part by Evans'
unauthorized call advising KKR of MC's $89 bid. Evans' telephone
call gave important information to KKR (the amount of the opposing
bid) that MCC did not have. Such information, if made available
to MCC, would have been a material (if not definitive) inducement
for MCC to raise its own bid. KKR's advantage (and MCC's
concomitant disadvantage) was exacerbated by Evans' and Reilly's
nondisclosure of their actions to Macmillan's financial and its legal
advisors and independent directors. As fiduciaries, Evans and Reilly
were obliged to disclose what they had done, if only to enable
Macmillan's representatives to take appropriate steps to preserve the
integrity of the auction in furtherance of the shareholders' best
interests 24
MCC's information disadvantage resulted also from the auction
process itself, namely, the different scripts read by Wasserstein to
MCC and KKR, respectively. The "long" script read to KKR
23. Plaintiffs also argue that the Board was fatally uninformed about the
economic merits of the lock-up option, specifically, the impact of the $250 million
tax upon the fairness of the exercise price. The record does not adequately support
that contention. The directors were aware of the potential tax and its impact upon

any outside bidder, including MCC. Their decision to grant the option was based
upon the judgment that a tax risk was minimal or immaterial, because the auction
was over and there would be no further bidders or bidding.

24. For example, by taking steps to assure that MCC had the same or
comparable information as KKR. That information might well have induced MC

to increase its bid.
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(which already knew that MCC had submitted an $89 bid) effectively
signalled to KKR that it would have to bid more to win, and
suggested how KKR might do so. Viewed in isolation, Wasserstein's
detailed advice to KKR can hardly be faulted. Wasserstein was doing
only what any rational auctioneer should do: exhorting and cajoling
a bidder to put more "on the table." Wasserstein's and his colleagues'
efforts did cause KKR to bid more. But Wasserstein's advice cannot
be viewed in isolation: in these circumstances, his and his colleagues'
efforts were not exerted evenhandedly, since the "short script" read
to Pirie did not deliver comparable "exhortative" information to
MC.
In defense of this procedure, the defendants argue that the
message read to Pirie (i.e., that Macmillan's advisors were "not in
a position to recommend any bid") clearly meant that the two bids
were "substantially equivalent." But those carefully chosen words
were susceptible of various meanings. They did not unambiguously
convey the clear, message that the defendants ascribe to them. The
"signal" given to KKR that ultimately led KKR to raise its bid,
was not similarly provided to MCC. And Wasserstein's decision
during the 10:00 p.m. telephone conversation not to tell Pirie whether
Macmillan had received a higher bid, can only be viewed as another
missed opportunity to induce MCC, directly and straightforwardly,
to increase its offer.
The defendants do not seriously dispute that Wasserstein's disclosures to MOO were not as explicit as they could have been. Their
position is that the information given to MCC, while not perfect,
was good enough, and that KKR's "no-shop" condition prevented
Macmillan's advisors from saying more. Defendants insist that the
"no-shop" condition severely constrained what Macmillan's advisors
were able to tell Pirie. To say that the bids were "substantially
equivalent," or that KKR's bid was higher, would have risked the
automatic withdrawal of KKR's higher bid. That risk was unacceptable. Instead, Macmillan's advisors crafted the scripted disclosures to MOO that defendants say were designed to minimize that
risk, yet at the same time provide information sufficient to solicit
MOO to raise its bid. That judgment, the defendants argue, had to
be made on the spot, was reasonable, was made in good faith, and
should not be second-guessed.
The defendants' "no-shop" argument cannot be accepted for
two reasons. First, even if one were to accept as valid KKR's broad
interpretation of its "no-shop" condition (i.e., nothing about KKR's
bid could be disclosed except that a bid was made), that condition
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would still not have prevented Macmillan's representatives from
exhorting MCC (as they did KKR) to "raise your price" or "focus
on price." A message so worded would have disclosed no prohibited
information about KKR's bid.
[11] Second, and more fundamentally, Macmillan's representatives should not have bound themselves to conduct the auction by
KKR's one sided rules. If the scope of KKR's "no-shop" condition
had been limited to its written expression in KKR's September 26
letter, no one could take exception. That written condition prohibited
only a disclosure of "the contents" of KKR's bid. However, KKR
had verbally enlarged that condition into a blanket prohibition against
any disclosure that might arguably be regarded as conveying proscribed information about the "contents" of KKR's bid. 25 The result
was to maximize Macmillan's advisors' uncertainty as to what they
could say to induce a higher competing bid. The result was the
highly conservative form of words used in the scripted message to
MCC. The no-shop condition thus came perilously close to tying
Macmillan's advisors' hands so tightly that they could not function
effectively as auctioneers. To be sure, the Macmillan Board (or, as
here, its representatives) had discretion to exercise, in good faith,
their independent, informed business judgment to fashion appropriate
auction procedures. But that discretion was necessarily constrained
by the directors' duties under Revlon. In that case, the Delaware
Supreme Court recognized that, "the shareholders interests necessitated that the board remain free to negotiate" in order to fulfill
its duty to achieve the best available price. 506 A.2d at 184. Although
this Court finds that KKR's overbroad "no-shop" condition was
not fatal in these peculiar circumstances, it created an infirmity that,
in other auction settings, could well have been.
[12] The foregoing evidence satisfies the Court that (a) Wasserstein's communications to Pirie fell short of being model disclosures
designed to maximize the likelihood of MCC raising its bid, and
(b) KKR, which was management's favored bidder, received communications that, in this respect, were more pointed and explicit.
Those facts establish that the auction was not evenhanded. But do
they establish that the auction was so defective as to require the
intervention of equity? That would require a showing that the auction

25. KKR and the Macmillan defendants both argue that a disclosure to MOO
that the bids were "substantially equivalent" or "too close to call" would have
violated the no-shop condition.
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procedures employed here operated to mislead or otherwise wrongfully induce MCC not to submit its best and highest bid. It is on
that crucial point that the evidence, in my opinion, founders.
Messrs. Pirie and Maxwell are highly sophisticated businessmen,
experienced in the corporate takeover field. They knew that to win
the auction, MCC would have to submit the highest bid. Whatever
may have been its other defects, the auction did afford, and did not
preclude, the opportunity for MCC to submit its best offer. During
those critical final hours MCC's representatives were repeatedly told
that MC should submit its highest bid. Macmillan's representatives
could have been more pointed or emphatic, but they did convey
that message. The advice to Pirie-that MCC should submit its best
offer-was truthful and could not have deceived a reasonable bidder.
It may be that if Pirie had been told that KKR had submitted an
equivalent or higher offer, MCC would have increased its bid. But
Macmillan's representatives did not, in these circumstances, violate
any duty by not disclosing such information. And it has not been
shown that their conduct misled or otherwise inequitably induced
6
MCC into standing on its $89 bid.2
MCC chose not to make its best offer because Maxwell and
Pirie believed that MCC had already submitted the winning bid,
and that Wasserstein was simply trying to extract more money from
MOO by inducing it to bid against itself. But that belief was not
induced by any wrongful act of the defendants and cannot excuse
MCC's decision to bid no more. No one on Macmillan's side either
told or intimated to MCC that it was the high bidder. Indeed, when
Pirie asked Wasserstein to disclose whether Macmillan had received
a higher bid, Wasserstein replied he was not in a position to inform
Pirie which bid was higher, and that MOC should call in its highest
bid by midnight. That information should have put MCC's representatives on notice that MCC might not be the high bidder, and
that MCC should protect itself by offering the most it was willing
to pay.

26. That is not to suggest that Macmillan's auctioneers properly could have
told KKR the amount of MCC's bid without providing comparable information
to MCC. On that ground, plaintiffs argue that the EvanslReilly telephone call

fatally compromised the auction. However, the decision of Macmillan's advisors to
conduct a final round of bidding eliminated KKR's temporary information advantage, because, at that point both bidders were bidding "blind," i.e., against potentially higher bids, the amount of which were unknowable in advance. Those
circumstances would provide an incentive for each bidder to offer the maximum it
was prepared to pay.
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That comes down to what, I believe, goes to the heart of the
problem: MCC's position that it was justified in not bidding more,
because MCC believed that it was unfair for Macmillan to require
MCC to bid against itself. But that position overlooks the nature of
a "blind auction," the procedure employed here. It is the very
nature of a blind auction that the bidders do not know the amount
of the competing bids. Hence, they must "bid against themselves"
in the sense that they have a strong inducement to offer the highest
amount they are prepared to pay. To the extent that MCC believed
that Macmillan was trying to extract more money in that manner,
its belief was not misleading; indeed, it was consistent with the
purpose of a blind auction. Mr. Maxwell may not have liked these
auction rules, but he was not misled as to what those rules were:
MCC should submit its best and highest bid.
[13] In summary, the auction procedures were deficient in several
respects. Those deficiencies are in no way condoned by this Court.
However, the evidence is not sufficient to persuade the Court that
those infirmities were responsible, in a legal sense, for Macmillan
not receiving MC's highest bid before the auction gavel fell. Accordingly, the plaintiffs have failed to establish that they will probably
succeed on the merits of their lock-up option claim.
VI.

THE "POISON PILL" REMOVAL CLAIM

Finally, plaintiffs contend that the Court should direct Macmillan
to redeem the "poison pill" rights or, alternately, to take appropriate
steps, by amending the Rights Plan or otherwise, to exempt MCC's
offer from its coverage.
[14-15] It is well established that a board of directors does not
have unfettered discretion in refusing to redeem rights issued under
a Rights Plan of the kind involved here. Moran v. Household International, Inc., Del. Supr., 500 A.2d 1346, 1354 (1985); Facet Enterprises,
Inc. v. The Prospect Group, Inc., supra, Del. Ch., Civil Action No.
9746, Jacobs, V.C. (April 15, 1988) at 15. By assuming the role of
plenary negotiator for the shareholders, a board assumes a "great
degree of responsibility by providing a substitute for the marketplace
which ordinarily would judge the merits of ...

[any] potential

acquiror's tender offer." MacAndrews & Forbes Holdings, Inc. v. Revlon,
Inc., Del. Ch., 501 A.2d 1239, 1247 (1985), aff'd, Del. Supr., 506
A.2d 173 (1986). That responsibility includes a duty not to use a
rights plan for an improper purpose that would inflict harm upon
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the shareholders. Moran v. Household International, Inc., Del. Oh., 490
A.2d 1059, 1083 (1985), aff'd, Del. Supr.., 500 A.2d 1346 (1985).
[16-17] At what point a corporation's directors become no longer
entitled to maintain "poison pill" rights in place, is necessarily a
fact specific determination. Facet Enterprises, Inc. v. Prospect Group,
Inc., supra. This Court and other courts have recognized that it may
be appropriate to maintain the rights to promote the continuation
of an auction (CRTF v. Federated Department Stores, Inc., supra), particularly if necessary to protect shareholders against an inadequate
offer. Doskocil Companies, Incorporated v. Griggy, Del. Oh., O.A. No.
10,095, Berger, V.0. (October 7, 1988); Nomad Acquisition Corp., et.
al. v. Damon Corp., et al., Del. Oh., C.A. No. 10,173, Hartnett,
V.0. (September 16, 1988).
In this case, MCC argues that no longer is any corporate purpose
served by maintaining the rights in place, because the auction is
over and the two highest bids are now on the table. Moreover, both
bids are fair: Macmillan's advisors have opined that KKR's $90.05
per share bid is fair; a fortiori, MC's $90.25 bid must be fair as
well. Thus, keeping the rights in place will only cause the shareholders
irreparable harm, since they will be deprived of the opportunity to
consider, as an alternative to the KKR offer, MOO's higher bid.
I concur. If MCC intends to proceed with its $90.25 offer,
either by waiving its condition that the lock-up be declared invalid,
or by successfully invalidating that option on appeal, then MCC
should be permitted to do so. Stated differently, the fact that the
auction has concluded should not deprive the shareholders of the
opportunity to consider an alternative cash transaction for a fair

(indeed higher) price. See Robert M. Bass Group, Inc. v. Edward P.
Evans, supra.
VII.

CONCLUSION

For the foregoing reasons, the plaintiffs motion for a preliminary
injunction is denied as to all claims except the poison pill removal
claim. As to that latter claim, the motion is granted on the condition
that MCC proceed with its offer.
Counsel shall submit an appropriate form of order consistent
with this Opinion.
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NEAL v. ALABAMA BY-PRODUCTS CORP.
No. 8282
Court of Chancery of the State of Delaware, New Castle
October 11, 1988
Drummond Holding Corporation was merged into Alabama ByProducts Corporation and all outstanding shares of Alabama ByProducts Corporation Class A and Class B common stock were
converted into the right to receive $75.60 per share. This demand
for an appraisal proceeding and interest on the value of the beneficial
owner's shares was brought by PaineWebber, the account holder,
in the name of the beneficial owners. Alabama By-Products Corporation objected to these demands as the stockholder of record was

CEDE, PaineWebber's nominee.
The court of chancery, per Vice-Chancellor Berger, held that
no right of appraisal existed as to these shares as the demand was
not made in the name of the owner of record. Further, plaintiffs
were not entitled to interest in equity as they were not entitled to
interest at law.

1. Corporations

0:-182.4(4), 584

In order to qualify for an appraisal of one's shares, the demand
must be made by the stockholder of record. DEL. CODE ANN. tit.
8, § 262 (1983).
2.

Corporations

0-

182.4(4), 584

Only a stockholder of record may qualify for appraisal rights.
3.

Corporations

- 182.4(4), 584

Under Delaware law, only a stockholder of record may demand
an appraisal.
4.

Corporations

0-182.4(4), 182.4(6)

Where the demand letter for an appraisal is internally inconsistent and the corporation would be forced to bear the burden of
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determining which record stockholders were demanding appraisal,
the demands must be rejected since the result would be to promote
confusion and uncertainty.
5.

Corporations

0-182.4(4), 182.4(6)

An account holder can state that it is the agent for its nominee
in the demand letter when shares are held on account for beneficial
shareholders by a nominee.
6.

Corporations

C---182.4(4), 584

The fact that one corporation may have waived its objection to
an invalid demand does not mean that potential merger corporations
must, likewise, waive their objections.
7.

Equity

C--62

Equity, as a general rule, follows the law. A court of equity
will follow the legislative and common-law regulations of appraisal
rights.
8.

Corporations

0= 182.4(4), 584

Appraisal rights are governed by statute and Del. Code Ann.
tit. 8, § 262 does authorize an award of interest to those who perfect
their appraisal rights. DEL. CODE ANN. tit. 8, § 262 (1983).
9.

Corporations

C---182.4(4), 584

Where beneficial owners may have been harmed by account
holder's failure to properly perfect appraisal rights, that dispute is
properly between those parties in an appropriate forum and is not
relevant to merging corporations.
John H. Small, Esquire, and Joseph Grey, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware, for plaintiffs.
Charles S. Compton, Jr., Esquire, and Arthur L. Dent, Esquire,
of Potter Anderson & Corroon, Wilmington, Delaware, for defendant.
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Vice-Chancellor

This is an appraisal proceeding arising from the merger between
Drummond Holding Corporation ("Drummond") and Alabama ByProducts Corporation ("ABC") whereby Drummond was merged
into ABC and all outstanding shares of ABC Class A and Class B
common stock were converted into the right to receive $75.60 per
share. ABC objects to demands for appraisal with respect to 3,910
shares. For the reasons that follow, I find that the disputed demands
do not satisfy the requirements of 8 Del. C. § 262(a).
I.
On August 21, 1985, ABC issued a Notice of Merger of Drummond with and into ABC. As required by § 262(d), ABC's Notice
of Merger informed stockholders that demands for appraisal must
be made by or for the holder of record:
Under Delaware law, only the holder of record of Class
A Common Stock or Class B Common Stock (as the case
may be) is entitled to seek appraisal of the fair value of
the Class A Common Stock or Class B Common Stock (as
the case may be) registered in such holder's name. Stockholders who were the beneficial but not registered owners
of Shares as of the effective time of the Merger and who
wish to exercise such appraisal rights are advised to consult
promptly with their record owners as to the timely exercise
of such rights.
The demand for appraisalmust be executed by orfor the holder
of record, fully and correctly, as such holder's name appears on the
holder's stock certificates. If the Shares are owned of record in a
fiduciary capacity, such as by a trustee, guardian or custodian, the
demand should be made in that capacity, and if the Shares are owned
of record by more than one person, as in a joint tenancy or tenancy
in common, the demand should be made by or for all owners of
record. An authorized agent, including one or more joint
owners, may execute the demand for appraisal for a holder
of record; however, such agent must identify the record
owner or owners and expressly disclose in such demand
that the agent is acting as agent for the record owner or
owners.

