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A record holder such as a broker who holds Class A
Common Stock or Class B Common Stock as nominee for
beneficial owners, some of whom desire to demand appraisal, must exercise appraisal rights on behalf of such
beneficial owners with respect to the Shares held for such
beneficial owners. In such case, the written demand for
appraisal should set forth the number of shares of Class A
Common Stock and Class B Common Stock covered by it.
Unless a demand for appraisal specifies a number of shares
of Class A Common Stock or Class B Common Stock, such
demand will be presumed to cover all Class A Common
Stock or Class B Common Stock (as the case may be) held
in the name of such record owner. (Emphasis in the original).
A.

The Montis Demand

George P. Montis and his wife, Elizabeth G. Montis, beneficially
owned 1,750 shares of ABC Class B Common Stock. Their shares
were held on account at PaineWebber Incorporated ("PaineWebber") and were held of record by PaineWebber's nominee,
CEDE & Co. ("CEDE"), a central depository for shares held by
brokers, banks and other financial institutions.
By letter dated August 26, 1985, Mark L. Clyne, an authorized
representative of PaineWebber, purported to demand an appraisal
of the Montis' stock. The demand letter, states in relevant part:
Dear Sir:
...The undersigned hereby demands an appraisal of
all of my shares of Alabama By-Products Corporation. The
undersigned is a record owner of shares of Alabama ByProducts Corporation on and prior to August 13, 1985.
Yours very truly,
Is/ Mark L. Clyne
(Sign name exactly as it appears on stock certificate including fiduciary capacity, if
applicable.)
This dissent is for 1,750 shares of Alabama By-Products
Corporation Class B Stock. These shares are registered in
the name of our nominee CEDE & Co. This dissent is
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being made by PaineWebber on behalf of our client(s) the
beneficial owner(s) of the shares in question. Address further
correspondence to the beneficial owner with copies to
PaineWebber.
Client - Beneficial Owner

1) George P. Montis &
Elizabeth G. Montis
3938 Bonnington Ct.
Atlanta, Georgia
30341
1,750 Shares
B.

The Gibbons Demand

Catherine Gibbons beneficially owned 1,750 shares of ABC Class
B Common Stock, on account at PaineWebber, and held of record
by CEDE. By letter dated August 26, 1985, PaineWebber purported
to demand appraisal of Gibbons' stock using language identical to
the Montis' demand letter.
C.

The Montis/Gibbons Demand

Mr. & Mrs. Montis and Ms. Gibbons also jointly owned 500
shares of ABC Class A Common Stock. Of these shares, 450 were
held of record by CEDE and 50 were registered in the name of
Paine Webber Jackson & Curtis, Inc. By letter dated August 1985,
PaineWebber demanded appraisal of this stock using language identical to the Montis and Gibbons demand letters, with an added clause
below the signature line indicating that 50 shares were registered in
the name of Paine Webber Jackson & Curtis Inc.
By letter dated October 1, 1985, ABC responded to the August
26, 1985 demand letters by notifying PaineWebber that the demands

for appraisal of the 3,500 Class B and 450 Class A shares were a
nullity, as PaineWebber was not the stockholder of record of those
shares. PaineWebber notified ABC by letter dated October 21, 1985
that neither PaineWebber nor the disputed claimants had received

notice of the effective date of the merger as required by 8 Del. C.
§ 262(d)(2). By letter dated November 4, 1985, ABC repeated its
position that the August 26, 1985 demands for appraisal were a
nullity, except for the 50 Class A Shares held of record by
PaineWebber.
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On December 3, 1987, ABC filed with this Court a Summary
of Objections to the entitlement to appraisal of certain ABC stockholders. ABC reached agreement as to certain shares held by persons
not parties to this dispute. On December 22, 1987, ABC notified
this Court that it continued to object to the demands for appraisal
made by PaineWebber on August 26, 1985.
ABC has conceded the validity of the demand for appraisal with
respect to the 50 shares of ABC Class A Common Stock held of
record by PaineWebber and PaineWebber has conceded that 40 shares
of the beneficial owners' ABC stock was held of record by an entity
other than CEDE. Thus, the dispute now centers on 3,910 shares
of ABC stock.
II.
[1-2] In order to become entitled to the appraisal of one's shares,
a stockholder must satisfy the requirements of 8 Del. C. § 262.' The
operative section for purposes of this decision provides:
(a)
Any stockholder of a corporation of this State who
holds shares of stock on the date of the making of a demand
pursuant to subsection (d) of this section with respect to
such shares, who continuously holds such shares through
the effective date of the merger or consolidation, who has
otherwise complied with subsection (d) of this section and
who has neither voted in favor of the merger or consolidation
nor consented thereto in writing pursuant to § 228 of this
title shall be entitled to an appraisal by the Court of Chancery of the fair value of his shares of stock under the
circumstances described in subsections (b) and (c) of this
section. As used in this section, the word "stockholder" means a
holder of record of stock in a stock corporation and also a member
of record of a nonstock corporation; the words "stock" and
"share" mean and include what is ordinarily meant by
those words and also membership or membership interest
of a member of a nonstock corporation. (Emphasis added).

1. The burden of proof of compliance with the requirements of § 262 is on
the stockholder objecting to the merger. See, e.g., In re Hilton Hotels Corp., Del. Ch.,
210 A.2d 185, 187 (1965), aff'd sub nom. Carl A. Loeb Rhodes & Co. v. Hilton Hotels
Corp., Del. Supr., 222 A.2d 789, 793 (1966); Schneger v. Shnandoah Oil Corp., Del.

Ch., 316 A.2d 570, 573 (1974).
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8 Del. C. § 262. Accordingly, only a stockholder of record may
qualify for appraisal rights. Olivetti Underwood Corp. v. Jacques Coe &
Co., Del. Supr., 217 A.2d 683 (1966); Salt Dome Oil Corp. v. Schenck,
Del. Supr., 41 A.2d 583 (1945).
[3] The Delaware Supreme Court recently reaffirmed the longstanding principle that under Delaware law only a stockholder of
record may demand an appraisal. Enstar Corp. v. Senouf, Del. Supr.,
535 A.2d 1351 (1987). See also Raynor v. LTV Aerospace Corp,, Del.
Ch., Civil Action No. 4044, Quillen, C. (December 31, 1974); Carl
M. Loeb, Rhodes & Co. v. Hilton Hotels Corp., Del. Supr., 222 A.2d
789 (1966). In Enstar, two individuals (the "plaintiffs") were the
beneficial owners of shares of Enstar stock, held on account at two
brokerage firms. In each case, the shares were actually registered in
the name of CEDE, the nominee of the respective brokerage firms.
Plaintiffs brought appraisal actions against Enstar following a merger
between Enstar and Unimar Subsidiary, Inc. Their demands for
appraisal were made by an individual acting under general power
of attorney in one case and by a brokerage firm in the other. Neither
demand was made by or on behalf of the actual holder of record,
CEDE.
This Court ruled that plaintiffs' demand letters were valid since
the corporation had "reasonable constructive notice" that plaintiffs'
shares were held by a nominee. In the Matter of the Appraisal of Enstar
Corp., Del. Ch., Civil Action No. 7802, Hartnett, V.C. (July 17,
1986). The Supreme Court reversed on the ground that the demand
letters had not been executed by or for the stockholder of record:
[I]n the interest of promoting certainty in the appraisal
process.. .a valid demand must be executed by or on behalf
of the holder of record, whether that holder is the beneficial
owner, a trustee, agent or nominee. Any other result would
embroil merging corporations in a morass of confusion and
uncertainty, none of which was of their making.
Id. at 1356.
PaineWebber argues that its demands for appraisal were made
"on behalf of" the stockholder of record and, therefore, satisfy §
262(a). It points out that, unlike the demand letters rejected in Enstar,
PaineWebber's demand letters identified CEDE as the record holder.
In addition, the demand letters referred to CEDE as PaineWebber's
"nominee," named the beneficial owners and stated that PaineWebber was authorized to act on behalf of the beneficial owners.
According to PaineWebber, the only arguable defect in the demand
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letters was the failure to state, in so many words, that the demand
was being made "on behalf of" CEDE. PaineWebber argues that
for this Court to invalidate the demands because of the absence of
"magic words" would constitute an inappropriate glorification of
form over substance.
[4] In advancing this argument, however, PaineWebber fails to
address the fact that its demand letters are internally inconsistent.
In the body of the letters, PaineWebber states that the "undersigned
is a record owner" and in the postscript, PaineWebber states that
the shares are "registered in the name of our nominee Cede & Co."
One of these two statements must be inaccurate and, if PaineWebber's
argument were to prevail, ABC would be left with the burden of
trying to decide what record stockholders were demanding appraisal.
Because such a result would promote confusion and uncertainty, the
PaineWebber demands must be rejected. See Enstar Corp. L. Senouf,
supra at 1356.
PaineWebber's attempts to explain the confusion in its demand
letters are unpersuasive. First, it argues that this Court knows full
well the function of CEDE as a mere holder of stock. Thus, ABC
must have known that PaineWebber had the authority to order CEDE
to demand appraisal and under "any reasonable interpretation" the
demands must be deemed to have been made on behalf of CEDE.
Opening Memorandum, p. 7. However, as I read Enstar, the Supreme Court has rejected the idea that the corporation must interpret
ambiguous demand letters to determine whether they were made on
behalf of record stockholders.
[5] Alternatively, PaineWebber argues that the demand letters

are "authorized by a fair reading of the Notice of Merger." Opening
Memorandum, p. 10. The Notice of Merger states that a demand

may be made by the authorized agent of a record holder as long as
the agent identifies the record holder and expressly discloses that it
is acting as agent. In this case, PaineWebber contends that it is the
principal and CEDE is its agent. Thus, PaineWebber could not
accurately state in the demand letters that it was acting as the agent
for CEDE, as required by the Notice of Merger. Instead, PaineWebber
identified CEDE and the beneficial owners in an effort to comply
as fully as possible with the requirement in the Notice of Merger.
I do not understand how the nature of PaineWebber's relationship with CEDE prevented PaineWebber from making a proper
demand. It would seem that if PaineWebber were acting as agent
for or on behalf of CEDE, an express statement of that fact could
have been included in the demand letters.
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[6] Finally, PaineWebber argues that its demand letters should
be accepted because in Enstar the corporation apparently accepted
demand letters submitted by brokers or others as long as the letters
made reference to CEDE. The argument seems to be that, since
Enstar accepted demands similar to those made by PaineWebber,
the PaineWebber demands must be valid. There are two problems
with this argument. First, it appears that the demands that were
accepted in Enstar were made by the brokers and CEDE. See In the
Matter of the Appraisal of Enstar Corporation, supra, (slip op. at 7).
Second, even if Enstar did not object to demands made by brokers
where those demands only made reference to CEDE, it does not
necessarily follow that the Enstar demands were valid. Enstar did
not object to those demands and, as a result, the validity of those
demands was not determined. The fact that another corporation may
have waived its objection to an invalid demand does not mean that
ABC must, likewise, waive its objections.
III.
PaineWebber argues that, if the demand letters are held to be
invalid, this Court should ameliorate the injustice done to the beneficial owners by requiring ABC to pay interest on the merger
consideration from the date of the merger. The merger took place
in 1985 and, since that time, ABC has been holding almost $300,000
(3,910 shares x $75.60 per share) that indisputably belongs to the
beneficial owners. If no interest payment were required, PaineWebber
argues that ABC would be unjustly enriched by having had the use
of those funds for more than three years. PaineWebber cites no
direct authority that would justify such an award. Instead, it argues
that the equities of this case call for an adjustment between the
parties similar to that imposed in a recent specific performance action,
Mumford v. Long, Del. Ch., Civil Action No. 906 (Sussex), Jacobs,
V.C. (February 21, 1986). In Mumford, plaintiff was awarded specific
performance of a contract for the sale of land in an action that took
over four years to come to trial. During that time, the value of the
land had increased and this Court found it to be somewhat unfair
to require that defendant convey the property at the original purchase
price. Accordingly, as a matter of equity, the grant of specific performance was conditioned upon plaintiff paying interest on the purchase price.
[7-8] PaineWebber recognizes that the Mumford decision does
not really serve as precedent for the award of interest in a case such
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as this and it correctly points out that lack of precedent is not a bar
to the exercise of this Court's equitable powers. See Severns v. Wilmington Medical Center, Inc., Del. Supr., 421 A.2d 1334, 1347 (1980).
However, lack of precedent is not the only obstacle to the relief
PaineWebber is seeking. Equity, as a general rule, follows the law.
In other words, this Court "will recognize and give effect to all legal
rules in their proper sphere. . . ." Delaware Trust Co. v. Partial,Del.
Ch., 517 A.2d 259, 262 (1986). See also Dunkin' Donuts of Amer., Inc.
v. Middletown Donut Corp., N.J. Supr., 495 A.2d 66, 74 (1985) ("[Als
a rule a court of equity will follow the legislative and common-law
regulations of rights ... ."); Giverson v. First Nat. Bank of Spring Lake,
N.J. Ch., 136 A. 323, 325 (1927) ("[E]quity follows the law more
circumspectly in the interpretation and application of statute law
than otherwise."). Appraisal rights are governed by statute and §
262 does authorize an award of interest to those who perfect their
appraisal rights. 8 Del. C. § 262(h). The statute does not authorize
the award of interest in other circumstances such as those presented
here. Moreover, the Notice of Merger advises the ABC stockholders
that they are entitled to receive the merger consideration, without
interest, upon surrender of their stock certificates. Thus, in following
the law, both statutory and contractual, I fird that PaineWebber is
not entitled to an award of interest.
[9] Even if this Court were to ignore the law and consider only
the equities, the result would be the same. ABC has not wrongfully
withheld money due to the beneficial owners and there is no evidence
that ABC has been unjustly enriched. The beneficial owners may
have been injured by PaineWebber's failure to properly perfect appraisal rights and/or by the lost use of the merger consideration
during the pendency of this proceeding. However, as the Supreme
Court noted Enstar, "[t]he dispute, if any, is between [PaineWebber]
and [its] client." Enstar Corp. v. Senouf, 535 A.2d at 1355. If the
beneficial owners choose to pursue that dispute, their interest claims
could be presented to an appropriate tribunal.
Based upon the foregoing, ABC's objections to the PaineWebber
demands for appraisal with respect to 3,910 shares are sustained and
PaineWebber's application for an award of interest is denied.
IT
IS SO ORDERED.
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NOMAD ACQUISITION CORP. v. DAMON CORP.
No. 10,173
IN RE DAMON CORP. STOCKHOLDERS LITIGATION
No. 10,189 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
September 16, 1988
Revised September 20, 1988
The plaintiffs, consisting of partnerships and corporations, collectively "Nomad," and certain public stockholders of Damon Corporation sought a preliminary injunction to enjoin the antitakeover
defense adopted by defendant Damon Corporation. The plaintiff,
Nomad, claimed that if the injunction was granted, it would be
unable to complete its tender offer and, as a result, it would suffer
irreparable harm.
The court of chancery, per Vice-Chancellor Hartnett, denied
the preliminary injunction and held that the board of directors of
defendant Damon Corporation was entitled to the benefit of the
business judgment rule. Plaintiff Nomad had to show that the directors were primarily motivated by entrenchment motives or breached
their duty of loyalty or care. If this was not shown, the court could
not substitute its judgment for that of the board of directors. The
court held that the plaintiffs did not meet their burden of proof.
They did not show that the defensive measures were taken to entrench
management or that the board was unreasonable in considering the
amount of plaintiffs' offer. The plaintiffs did not show that irreparable
harm would occur if the preliminary injunction was not granted.
1. Injunction

C--14, 134, 136(1), 137(2), 151

In order to obtain a preliminary injunction, the plaintiffs must
demonstrate that they have a reasonable probability of success on
the merits and that, absent the injunction, they will suffer irreparable
harm. In addition, the plaintiffs must show that the harm it will
suffer absent an injunction outweighs the harm to defendant is relief
is granted.
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C:: 132, 133, 151

Where a preliminary mandatory injunction is sought, the plaintiffs have an even greater burden because the legal right sought to
be protected must be dearly established.
3.

Corporations
Injunction

C-310(1)
C-139

In considering whether plaintiffs have met their burden to be
granted a preliminary injunction, the court must take into consideration that the ultimate responsibility for managing the business
and affairs of a corporation falls on its board of directors.
4.

Corporations

C

307, 310(1)

In discharging its responsibility, the board of directors owe
fiduciary duties of care and loyalty to the shareholders.
5.

Corporations

0-310(1), 320(1)

When the business judgment rule applies to corporate decision
making, there is a presumption that the board has acted in informed
good faith and in the honest belief that its action was in the best
interests of the stockholders.
6.

Corporations

C---310(1), 310(2)

A higher duty is imposed on a board in connection with the
adoption or implementation of antitakeover measures.
7.

Corporations

0:-310(1)

The Delaware Supreme Court has recognized, that a rights plan
can be validly adopted where a board reasonably believes that the
corporation may be vulnerable to coercive acquisition techniques.
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C-307, 310(1)

A board is held to the same fiduciary standards in deciding
whether to accept or reject a tender offer as it had when it adopted
a rights plan.
9.

Corporations

C:- 310(1)

The actions of a compensation committee, comprised of independent directors, are prima facie subject to the protections of the
business judgment rule.
10.

Corporations

0

310(1), 320(10)

Unless the plaintiffs can show that the independent directors
were primarily motivated by entrenchment motives or otherwise
breached their duty of loyalty or care, the court cannot substitute
its judgment for that of the board of directors.
11.

Injunction

C-137(1), 151

The court cannot grant a preliminary injunction where the basis
of the claim is mere speculation.
12.

Injunction

Cz-137(1), 151

For the court to grant the requested preliminary injunctive relief,
any prospective irreparable harm must be "imminent," "unspeculative," and "genuine."
13.

Corporations

0

307, 310(1)

In evaluating whether a board of directors satisfied its fiduciary
duty of candor, the question is one of materiality.
14.

Corporations

0- 310(1), 320(10)

Materiality is shown where, under all the circumstances, an
omitted fact would assume actual significance in the deliberations of
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a reasonable shareholder with regards to making an investment
decision.
15.

Corporations

C

310(1), 320(10)

There must be a substantial likelihood that the disclosure of the
omitted fact would have been viewed by a reasonable investor as
having significantly altered the total mix of information needed.
16.

Corporations

=-310(1)

It is well settled that management need not disclose legal theories
or plaintiffs' characterization of the facts.
17.

Corporations

C--310(1)

Corporate officials are not required to draw inferences, engage
in "self-flagellation," or speculate as to alleged improper motives.
18.

Corporations

C7=310(1), 320(10)

The primary tests of whether a particular defense mechanism
or a series of defense mechanisms are reasonable is whether the
tender offer price is fair to the stockholders and whether the directors'
actions are untainted by any impropriety.
R. Franklin Balotti, Esquire, JosephJ. Bodnar, Esquire, and Gregory
V. Varallo, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and IrwinJ. Sugarman, Esquire, of Schulte Roth & Zabel,
New York, New York, of counsel, for plaintiffs in No. 10,173.
Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware, for plaintiffs in No. 10,189.
Thomas J. Bamonte, Esquire, of Sachnoff, Weaver & Rubenstein,
Ltd., Chicago, Illinois, for individual stockholders.
Lawrence A. Hamermesh, Esquire, and Michael Houghton, Esquire,
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Paul
Rowe, Esquire, of Wachtel, Lipton, Rosen & Katz, New York, New
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York, of counsel; and Nancy Watters, Esquire, of Nutter, McClennen
& Fish, Boston, Massachusetts, of counsel, for the defendants.
HARTNETT,

Vice-Chancellor

Plaintiffs, Nomad Acquisition Corporation, Ballantrae Partners,
L.P., American Magnetics Corporation and Noman Partners (collectively "Nomad") and certain other public stockholders of Damon
Corporation (the "Class Plaintiffs"), seek preliminary injunctive and
other declaratory relief seeking to negate the effect of certain antitakeover defenses adopted by Damon Corporation in response to
Nomad's bid to acquire Damon. Nomad has underway a cash tender
offer of $24 per share for Damon's common stock, and Nomad
claims that if relief is not granted, it will be unable to successfully
complete its tender offer and, therefore, both it and Damon's other
public shareholders will suffer irreparable harm.
I find that plaintiffs have not borne their heavy burden of
showing the reasonable probability that the defensive measures were
taken to entrench management or that they are unreasonable considering the amount of plaintiffs' offer. They have also not shown
that they will likely suffer irreparable harm if a preliminary injunction
is not granted.
I therefore find that the applications for preliminary injunctive
relief must be denied.

Nomad seeks to enjoin Damon and its Board from effectuating
a recently adopted stockholders' rights plan ("poison pill") that
Noman believes interferes with Nomad's tender offer, or from taking
any action to privately place any of its securities so as to block
Nomad's tender offer. In addition, the Class Plaintiffs seek to have
Damon enjoined from taking any action to enforce certain recent
amendments to the corporate by-laws.
Nomad also seeks a mandatory injunction directing Damon and
its Board: (1) to redeem all the rights associated with the poison pill
rights plan; (2) to cure alleged disclosure deficiencies with regards
to the poison pill and a restructuring plan; (3) to take all necessary
action to exempt the Nomad tender offer from the provisions of 8
Del. C. § 203; and (4) to give plaintiffs five days prior notice of any
issuance of private placement securities in the event the Court does
not enjoin their issuance.
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Lastly, Nomad seeks a declaration that certain amendments to
Damon's Severance Agreement and other employee benefit plans
("golden parachutes") are invalid.
II
The current dispute had its genesis on April 5, 1988 when
Nomad filed a Schedule 13D with the Securities and Exchange
Commission (the "SEC") disclosing that it had purchased 9.975
of the outstanding common stock of Damon and that it was considering a variety of options relating to its investment, including the
seeking of control of Damon through a negotiated transaction, a
tender offer, or by some other means. Damon responded to this
perceived threat by retaining independent financial advisors, Goldman, Sachs and Co. ("Goldman, Sachs"), and special legal counsel,
Wachtell, Lipton, Rosen & Katz ("Wachtell, Lipton"), a law firm
well-known for its defensive activities in takeover matters.
The Board met on April 15, 1988 to consider Nomad's Schedule
13D filing and discuss what responses might be appropriate. At this
meeting, Goldman, Sachs and Wachtell, Lipton recommended the
adopting of a "poison pill" stock rights plan (the "Rights Plan")
and made a presentation concerning its advantages and disadvantages. According to Damon, the Rights Plan was recommended by
its advisors as a means of protecting shareholder interests by encouraging potential acquirors to negotiate with the Board in order
to ensure that Damon's stockholders receive full value for their shares
if the company were sold, and to discourage abusive takeover strategies by would-be acquirors. It is Nomad's position, however, that
the Rights Plan represents nothing more than an entrenchment device
by management to ensure their continued job security and that the
adoption of the Rights Plan was an unreasonable response by the
Board to Nomad's expression of interest in Damon.
In addition to the Rights Plan, the Board discussed several
proposed amendments to Damon's by-laws and its employee benefit
plans. Although it adopted the challenged by-law amendments at
this meeting, the Board declined to take any immediate action on
the Rights Plan or the employee benefit plans pending further review.
Lastly, the Board also addressed a previously discussed plan to spin
off the shares of Damon's 61%-owned subsidiary, Damon Biotech
("Biotech"), to Damon's stockholders. With regards to this matter,
the Board decided to retain the services of Goldman, Sachs.
The Board met again on April 22, 1988 at which time it
unanimously adopted the Rights Plan and approved certain amend-
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ments to Damon's existing employee benefit plans. These amendments, which provide additional termination protection ("golden
parachute") for employees in the event of a change of corporate
control, increased Damon's potential severance liability by $4,000,000.
Nomad claims that these amendments are a further example of the
Board's entrenchment motives while Damon stresses that the amendments' economic impact with regards to a takeover is immaterial.
The most troubling aspect of the Board's action, however, is
the possibility that Damon may lose a significant tax deduction as
the potential golden parachute payments may exceed the limitations
specified in Internal Revenue Code Section 280G. Lastly, Nomad
claims that Damon has engaged in a pattern of purposeful nondisclosure with regards to previous amendments to the employee benefit
plans' stressing that such nondisclosures are violations of the Federal
Securities laws.
At the April 22nd meeting, the .Board also heard from Goldman,
Sachs with regards to its proposed spin-off of Biotech (the "Restructuring") and issued a press release indicating its intention to do so.
According to the April release, the purported objectives of the Restructuring are: (1) to enhance the value of each stockholder's investment in Damon; (2) to provide financing for Biotech's future,
and (3) to focus more sharply on the business goals of each company.
Noman, however, argues that the Restructuring is nothing more
than a device to induce Damon's public shareholders to refrain from
tendering their shares. Nomad also claims that Damon has not been
candid in its disclosure of the Restructuring and that there is not
enough public information available for its shareholders to make an
informed decision. The Restructuring Plan was approved in principal
by the Board on August 30th.
On June 9, 1988, Robert L. Rosen, on behalf of Ballantrae
Partners, L.P., one of the Nomad entities, wrote to David I. Kosowsky, Damon's Chairman of the Board and Chief Executive Officer, proposing that Ballantrae and plaintiff-American Magnetics
Corporation ("AMC") acquire Damon in a negotiated business
transaction. Pursuant to that offer, Ballantrae and AMC would have
purchased all of the outstanding common stock of Damon for $21.50
per share in cash plus a continuing equity participation in Damon
and Biotech.
The Board considered the Ballantrae Offer at its June 24, 1988
meeting. Although plaintiffs claim that the value of the Ballantrae
Offer was over $30 per share, Damon's financial advisor, Goldman,
Sachs, reported that, in its opinion, the offer had a true worth of
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only $26. Goldman, Sachs opined that Damon's stock had a per
share value in the low to mid $30 range. After hearing the report
of its financial advisor, the Board voted to reject the proposed as
being inadequate and not in the best interests of Damon's stockholders. Nevertheless the Board did authorize management and its
advisors to determine whether Nomad would make an improved bid.
These discussions subsequently floundered, however, when Nomad
refused to enter into a restrictive confidentiality/standstill agreement
with Damon as a precondition to receiving confidential information.
On July 6, 1988, Rosen wrote Kosowsky to inform him that the
Ballantrae Offer was being withdrawn and that plaintiffs might be
inclined to either increase its equity position in Damon or to seek
representation on the Board. Finally, on August 16, 1988, Nomad
announced that it was commencing the current cash tender offer for
all of the outstanding shares of Damon at a price of $24 per share
(the "Nomad Offer"). Damon's stock dosed the day previous to
this announcement at $18-7/8.
The Nomad Offer is conditioned upon, inter alia: (1) Damon's
redemption of the rights issued pursuant to the Rights Plan; (2)
Nomad and Damon entering into a merger agreement; (3) Nomad
obtaining the financing to consummate the offer; (4) a declaration
that the Delaware anti-takeover statute, 8 Del. C. § 203, is inapplicable to the transactions; (5) Nomad being satisfied that the Massachusetts Control Share Acquisition Act and the Massachusetts
Disclosure Act are invalid or inapplicable to the Nomad Offer and
contemplated merger; and (6) tender of at least 41% of Damon's
outstanding stock.
On August 30, the Board met to consider the Nomad Offer.
After receiving written and oral reports from its financial advisors,
the Board unanimously recommended that its shareholders reject the
Nomad Offer. Consistent with this recommendation, the Board also
voted not to redeem the rights under the Rights Plan. The Board
claims that it acted to protect the stockholders from an inadequate
offer as is evidenced by the fact that Damon's shares traded at $255/8 the day before the meeting and that its action was premised on
the information presented to it by its expert advisors. In the opinion
of Goldman, Sachs and Dillon Read & Company, Inc., the cumulative value of Damon's individual businesses is between $29.88
to $35.10 per share, while on a present value basis, they value
Damon's shares at $35.60 to $37.40. Additionally, the record indicates that Nomad's own financial advisor, Drexel Burnham Lam-
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bert, Incorporated estimated Damon's "Net Break-Up Value" at
$28.70 to $34.72 per share.
As disclosed in the Schedule 14D-9 filed with the SEC, the
Board also authorized management and the company's financial
advisors to continue exploring possible "financial alternatives" to
the Nomad Offer, including the private placement of equity or debt
securities with third parties. Nomad argues that such prospective
private placements would serve no financial purpose other than to
defeat the Nomad Offer by placing a significant block of voting
power in hands that are friendly to management. According to
Nomad, this "white squire" defense is another example of the entrenchment motives of Damon's management and board.
III
[1] In order to obtain a preliminary injunction, the plaintiffs
must demonstrate that they have a reasonable probability of success
on the merits and that, absent the injunction, they will suffer irreparable harm. In addition, the plaintiffs must show that the harm
it would suffer absent an injunction outweighs the harm to defendant
if relief is granted. Allen v. Prime Computer, Del. Supr., 540 A.2d
417 (1988); Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535
A.2d 1334 (1987); Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.,
Del. Supr., 506 A.2d 173 (1986).
[2] Where a preliminary mandatory injunction is sought, the
plaintiffs have an even greater burden because the legal right sought
to be protected must be clearly established. Steiner v. Simmons, Del.
Supr., 111 A.2d 574 (1955); Richard Paul, Inc. v. Union Imp. Co.,
Del. Ch., 86 A.2d 744 (1952); David v. Shell Oil Co., Del. Ch., C.A.
No. 7923, Walsh, V.C. (June 12, 1985); See also SLC Beverages, Inc.
v. Burnup & Sims, Inc., Del. Ch., C.A. No. 8860, Hartnett, V.C.
(August 20, 1987).
IV
[3-4] In considering whether plaintiffs have met their burden,
I must take into consideration that the ultimate responsibility for
managing the business and affairs of a corporation falls on its board
of directors. 8 Del. C. § 141(a); Ivanhoe Partners v. Newmont Mining
Corporation, Del. Supr., 535 A.2d 1334 (1987); Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173 (1986).
However, in discharging this responsibility, the directors owe fiduciary duties of care and loyalty to the shareholders. Aronson v. Lewis,
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Del. Supr., 473 A.2d 805 (1984). These same principles are the
bedrock of Delaware law regarding corporate takeover issues. Revlon,
supra, at 179; Moran v. Household International, Inc., Del. Supr., 500
A.2d 1346 (1985).
[5-6] When the business judgment rule applies to corporate
decision-making, there is a presumption that the board has acted in
informed good faith and in the honest belief that its action was in
the best interests of the stockholders. Polk v. Good, Del. Supr., 507
A.2d 531 (1986); Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984).
A higher duty is imposed on a board, however, in connection with
the adoption or implementation of anti-takeover measures. Unocal
Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985). In
Unocal, the Delaware Supreme Court noted that corporate directors
face an inherent conflict when confronted with a possible loss of
corporate control. This potential for conflict places upon the directors
the burden of proving that in adopting or implementing takeover
defense measures they had reasonable grounds for believing that
there was a danger to corporate policy and effectiveness. This burden
is satisfied by a showing of good faith and reasonable investigation.
Unocal, 493 A.2d at 955. In addition, the directors must show that
the responsive action taken was reasonable in relation to the threat
posed. Revlon, supra; Unocal, supra.
As in the present case, however, where a majority of a board
favoring a takeover defensive proposal is comprised of disinterested
directors, the burden of persuasion falls upon the plaintiffs to show
a breach of the directors' fiduciary duties. Moran, supra.
V
[7] In seeking to meet its burden, Nomad first asserts that the
Board's adoption of the Rights Plan represents a breach of the
directors' fiduciary duties to Damon's stockholders because the Board
inadequately investigated whether or not Nomad's Schedule 13D
disclosures posed a threat to Damon's corporate policy and effectiveness. Plaintiffs, however, ignore that, under Delaware law, a board
need not be faced with a specific threat before adopting a rights
plan. The Delaware Supreme Court has recognized that a rights
plan can be validly adopted where a board reasonably believes that
the corporation may be vulnerable to coercive acquisition techniques.
Moran, supra. See Tate & Lyle PLC v. Staley Continental, Inc., Del.
Ch., C.A. No. 9813, Hartnett, V.0. (May 9, 1988). In fact, the
flip-in flip-over plan approved in Moran is very similar to the Rights
Plan presented here.
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Nomad's reliance on Robert M. Bass Group, Inc. v. Evans, Del.

Ch., C.A. Nos. 9953, 9909, Jacobs, V.C. (July 14, 1988), appeal
pending, Del. Supr. No. 283 (1988) is misplaced because in that case
the record showed the reasonable probability that the board acted
with an entrenchment motive. The record here, however, indicates
that the Board had a genuine concern about general conditions in
the merger and acquisition market, and that it perceived a specific
threat from Nomad's Schedule 13D filing. Nor is there any evidence
in the record that shows that the directors were uninformed. To the
contrary, the record indicates that the directors heard a detailed
presentation by their financial and legal advisors on the Rights Plan
at their April 15, 1988 meeting and that they received additional
written materials concerning the plan. The fact that the Board delayed
a week in approving the Rights Plan also tends to show that the
Board gave this decision more than cursory inspection.
Despite plaintiffs' assertions to the contrary, a Board need not
delay action on the adoption of a rights plan until coercive techniques
are being employed by a hostile acquiror. Here the Board adopted
the Rights Plan as a means of protecting the interests of Damon's
shareholders after receiving expert advice and duly deliberating. I
find, therefore, that the plaintiffs have not borne their burden of
showing the reasonable probability that the Board's action in adopting
the Rights Plan was unreasonable.
[8] Nomad also seeks to have this Court order the Board to
redeem the rights associated with the Rights Plan. In Moran, the
Delaware Supreme Court held that the adoption of a rights plan
does not give a board of directors the right to subsequently arbitrarily
reject all tender offers presented to it. A board is held to the same
fiduciary standards in deciding whether to accept or reject a tender
offer as it had when it adopted a rights plan. Moran, supra, at 1354.
A board, therefore, does not have unfettered discretion in refusing
to redeem Rights. Id. However, the Board here has shown the
reasonable probability that it acted reasonably in rejecting the Nomad
Offer and in refusing to redeem the Rights because the financial
advisors for both Nomad and Damon valued Damon's shares in
excess of $30 per share. Moreover, the market price of Damon's
stock on the eve of the Board's rejection of the Nomad Offer was
higher than Nomad's tender price of $24. Under Delaware law, the
Board has both the duty and responsibility to oppose inadequate
offers. Ivanhoe Partners v. Newmont Mining Corporation, supra. This
Court, therefore, should not order the redemption of rights where
the effect of the redemption would negatively impact the shareholders'
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ability to realize full value for their shares. See Tate & Lyle PLC v.
Staley Continental, Inc., supra; Facet Enterprises, Inc. v. The Prospect
Group, Inc., Del. Ch., C.A. No. 9746, Jacobs, V.0. (April 15, 1988).
This is so even if the tender offer is for all cash. See Revlon, supra.
VI
Nomad also seeks to have this Court invalidate the amendments
to the various employee benefit plans approved by the Board's independent compensation committee at its April 22, 1988 meeting.
The compensation committee is made up of Damon's four independent directors. Nomad claims that the sole purpose of the amendments is to deter a takeover by significantly increasing its cost by
ensuring that the directors receive lucrative severance packages in
the event they cannot successfully defend against a takeover. While
it is true that the management directors stand to benefit from these
amendments, the independent directors, who approved the amendments, do not.
[9-10] The actions of the compensation committee, comprised
of Damon's independent directors, are prima facie subject to the
protections of the business judgment rule. 8 Del. C. § 141, Polk v.
Good, supra; Puma v. Marriott, Del. Ch., 283 A.2d 693 (1971); Tate
& Lyle PLC v. Staley Continental, Inc., supra. Thus, unless the plaintiff
can show that the independent directors were primarily motivated
by entrenchment motives or otherwise breached their duty of loyalty
or care, this Court cannot substitute its judgment for that of the
Board. Ivanhoe Partners v. Newmont Mining Corp., supra; Unocal, supra.
The most troubling aspect of the amendments to the employee
benefit plan relates to the allegedly adverse tax consequences resulting
from payments to employees in the event of a change in control of
Damon. Nomad asserts that the structuring of the amendments
intentionally violates Section 290G of the Internal Revenue Code.
Under this Section a corporation will be denied a tax deduction for
a sizable portion of any golden parachute payment where the payment
exceeds three times the employee's annual average compensation.
Nomad claims that Damon could hypothetically lose up to $6 million
in tax deductions in the event all potential benefits are paid.
While this possibility, if true, would be unsettling, Nomad has
not met its burden of showing that the independent directors acted
other than in informed good faith with regards to these amendments.
Damon's chief financial officer testified in a deposition that an accounting firm advised him that the payments could be deducted by
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the corporation. It was the accountant's opinion that these payments
would not be categorized as "golden parachutes" and, therefore,
would not fall within the purview of Section 280G. In any case, no
employee will be entitled to severance payments under the amended
plans unless they remain with Damon for six months following any
change in control. It seems likely that if entrenchment were the
primary goal, the parachutes would have been devised to take effect
immediately upon a change of control and would likely have been
immediately funded. I find, therefore, that plaintiffs have not borne
their burden of showing the reasonable probability that the employee
benefits amendments are improper.
VII
Nomad also seeks to have Damon enjoined from taking any
action in furtherance of a "white squire" defense or, in the alternative, to order Damon to give five days prior notice to Nomad of
any issuance of private placement securities. Nomad bases this claim
on Damon's Schedule 14D-9 filing which states it is in the preliminary
stages of negotiations with third parties concerning a possible private
placement of debt or equity securities.
[11-12] Nomad's motion must be denied because it concedes
that it is "not in a position at this time to make a showing as to
the unfairness of the terms of the securities Damon proposes to sell
and/or [sic] issue, nor as to the degree of management control such
a transaction would achieve." And, Nomad's allegations as to the
improper motives of Damon or the irreparable injury to Nomad are
purely speculative. This Court cannot grant a preliminary injunction
where the basis of the claim is mere speculation. See Silverzweig v.
Unocal Corp., Del. Ch., C.A. No. 9078, Berger, V.C. (July 22,
1987); Frazer v. Worldwide Energy Corp., Del. Ch., C.A. No. 8822,
Jacobs, V.C. (February 19, 1987). For this Court to grant the
requested relief, any prospective irreparable harm to Nomad must
be "imminent," "unspeculative," and "genuine." Frazer v. Worldwide Energy Corp., supra, at 16. Nomad's admission further demonstrates that it has not shown, on the present record, that the Board
has breached any fiduciary duty as to this issue. Any order enjoining
a possible private placement of securities by Damon would also be
premature.
Likewise, it would be inappropriate for this Court to require
the giving of 5 days notice with regards to a prospective private
placement. Not only are Nomad's claims premature and speculative,
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but such an order would impinge upon the Board's managerial
functions. 8 Del. C. § 141(a); see also UIS., Inc. v. Walbro Corp.,
Del. Ch., C.A. No. 9323, Allen, C. (October 6, 1987).
Nomad's application on this issue is therefore without merit.
VIII
The Class Plaintiffs seek to have enjoined the enforcement of
the by-law amendments adopted by the Board at its April 15, 1988
meeting regulating actions by stockholder consents pursuant to 8 Del.
C. § 228. Here again, however, the relief sought is based on a purely
speculative harm. The Class Plaintiffs evidently realize the weakness
of their claim because, at the preliminary injunction hearing, Class
counsel focused his attention on the Rights Plan and virtually ignored
the by-law amendments. Additionally, Nomad seeks no present relief
with regards to these amendments.
I find it unlikely that the Class Plaintiffs would prevail on the
merits on this issue. The notice provisions contained in Section 8(B)
of the amended by-laws do not appear to directly conflict with 8
Del. C. § 228 as claimed by the Class Plaintiffs. Amended Section
8(a) provides a reasonable mechanism for the setting of a record
date to determine who is a shareholder entitled to give effective
written consent. Additionally, this mechanism will aid the corporation
in its ministerial review of the consents as authorized in Datapoint
Corp. v. Plaza Securities Co., Del. Supr., 496 A.2d 1031 (1985), and
it does not unreasonably delay the effectiveness of any consents. Nor
have the Class Plaintiffs made any showing as to how they will be
irreparably harmed by this by-law amendment and it has not been
shown that this provision subverts the shareholders' voting franchise.
The Class Plaintiffs also attack amended Section 9 of the bylaws requiring the giving of 60 days notice prior to the submitting
of a nomination for the Board. They claim that this provision serves
no valid business purpose and is simply a transparent attempt to
manipulate corporate electoral procedures to help incumbents defeat
their challengers. Damon responds that the amended provision is a
valid method of giving the Board and shareholders time to review
the qualifications of a nominee before election at a meeting. Plaintiffs
have failed to show, on the present record, the reasonable probability
of ultimate success on this issue and, more importantly, they have
failed to articulate how they will suffer any irreparable harm from
this by-law provision.
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Ix
Nomad's motion to compel Damon to cure certain alleged deficiencies in its disclosures with regards to the adoption of the Rights
Plan and the proposed Restructuring announced on April 22, 1988
must be denied because the record fails to support Nomad's claims
of material non-disclosure.
[13-17] In evaluating whether the Board satisfied its fiduciary
duty of candor, the question is one of materiality. Bershad v. CurtissWright Corp., Del. Supr., 535 A.2d 840 (1987); Smith v. Van Gorkom,
Del. Supr., 488 A.2d 858 (1985). Materiality is shown where, under
all the circumstances, an omitted fact would assume actual significance in the deliberations of a reasonable shareholder with regards
to making an investment decision. Bershad v. Curtiss-Wright Corp.,
supra at 846 (citing TSC Industries, Inc., v. Northway, Inc., 426 U.S.
438, 449 (1976)). Put another way, there must be a substantial
likelihood that the disclosure of the omitted fact would have been
viewed by a reasonable investor as having significantly altered the
total mix of information needed. Id. However, it is also well settled
that management need not disclose legal theories or plaintiffs' characterization of the facts. Williams v. Geier, Del. Ch., C.A. No. 8456,
Berger, V.C. (May 20, 1987). Corporate officials are not required
to draw inferences, engage in "self flagellation" or speculate as to
alleged improper motives. Williams v. Geier, supra, at 12, citing Fisher
v. United Technologies Corp., Del. Ch., C.A. No. 5847, slip op. at 9,
Hartnett, V.C. (May 12, 1981).
Nomad alleges that Damon did not disclose its true intentions
or purposes with regards to the proposed Restructuring. However,
these allegations are mere conjecture. Additionally, Nomad asserts
that Damon has misrepresented the value of the Restructuring to
Damon's shareholders by not forthrightly disclosing the transactions'
alleged tax effects and by neglecting to recite facts supporting Nomad's contention that Biotech is to be inadequately financed. The
record however indicates that Nomad's allegations of non-disclosure
are based more on legal theory than on fact. It is merely Nomad's
opinion that Biotech is being inadequately financed. The record shows
that Biotech's independent directors, acting on the advice of their
independent financial advisors (Smith Barney) and local counsel
(Ropes & Gray), made a determination that the financing was adequate. Finally, Nomad disputes Damon's tax-free characterization
of the transaction although the Restructuring is by its terms contingent upon a satisfactory ruling by the Internal Revenue Service or
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a written opinion of counsel as to the tax consequences of the
transaction.
As to the Rights Plan, Nomad has failed to allege any factual
non-disclosures material or otherwise. Nomad's claims of material
non-disdosures are therefore nothing more than conclusory allegations
and cannot support preliminary injunctive relief.
X
Next, Nomad makes the novel request that the Court enter a
mandatory injunction compelling the Board to take action to exempt
the Nomad Offer from the provisions of 8 De. C. § 203.
Section 203 was recently adopted by the Delaware General
Assembly as a means of protecting the interests of stockholders in
Delaware corporations from unfair tender offers. If Nomad's request
were granted, this Court would usurp the managerial powers of the
Board by forcing it to approve a Nomad Offer which the Board has
found to be inadequate.
This application is without merit and must be denied.
XI
Plaintiffs also, in effect, argue that none of the defensive measures adopted by Damon could be a reasonable response to Nomad's
tender offer because it is an all cash non-coercive offer which each
stockholder can judge on its merits. They also assert that even if
some of the defensive measures are appropriate, when all the measures
are taken together they are an unreasonable response to a cash tender
offer.
[18] The Delaware Supreme Court in Revlon, supra, however,
approved lock-ups and related agreements "where their adoption is
untainted by director interest or other breaches of fiduciary duty."
The primary tests of whether a particular defense mechanism or a
series of defense mechanizing are reasonable therefore is whether the
tender offer price is fair to the stockholders and whether the directors'
actions are untainted by any impropriety. Cf. Revlon, supra; Unocal,
supra. The fact that the tender offer is a cash offer is not controlling.
Revlon, supra.
In summary, plaintiffs have not met the heavy burden placed
upon them to justify preliminary injunctive relief and, therefore, all
of their applications are denied.
IT IS SO ORDERED.
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IN RE RESORTS INTERNATIONAL SHAREHOLDERS
LITIGATION
No. 9470 (Consolidated)
RESORTS INTERNATIONAL, INC. v. MURPHY
No. 9605
Court of Chancery of the State of Delaware, New Castle
September 7, 1988
The parties, comprised of Resorts International, Inc., Donald
Trump, the Trump Hotel Corporation, and various stockholders in
the corporations, sought the court's approval of an amended settlement for a consolidated class action and derivative suit, pursuant to
Delaware Chancery Court Rules 23(e) and 23.1. The claims asserted
included the alleged mismanagement of Resorts International, Inc.,
the alleged wasting of Resorts' corporate assets by certain current
and former officers and directors, and the alleged breaches of fiduciary
duty, by Donald Trump, to the Resorts' stockholders.
The court of chancery, per Vice-Chancellor Hartnett, held that:
(1) the proposed $36 per share tender offer price to the public
stockholders of Resorts was generous and fair, (2) the amended
settlement must be approved notwithstanding several objections, and
(3) the separate economic concerns of the Class B stockholders were
not adequately represented by the plaintiffs and, therefore, the Class
B stockholders must be given an opportunity to be excluded from
the class and the effect of the judgment entered.
1.

Compromise and Settlement

0-2

The voluntary settlement of litigation is clearly favored under
Delaware law.
2.

Compromise and Settlement

0-57

Prior to determining whether a settlement should be approved,
it is neither necessary nor desirable for the court to try the case or
decide any of the issues on the merits; rather, the court should look
to the facts and circumstances upon which the claim is based and
the possible defenses thereto. The court must then exercise its own

1989]

UNREPORTED CASES

business judgment and determine the overall reasonableness of the
settlement.
3.

Corporations

C--310(1), 320(11)

Where a disinterested board or special committee, fully informed
and expertly advised, makes a considered business decision, that
decision will be entitled primafacie to the presumptions and protections
of the business judgment rule.
4.

Corporations

C

310(2), 320(10)

The burden of overcoming the protections of the business judgment rule falls squarely on the shoulders of the objectors, who would
have to show a lack of good faith or gross negligence on the part
of a disinterested board in approving the transactions.
5.

Corporations

0-310(1)

The protections of the business judgment rule apply to decision
making on the part of committees made up of disinterested directors.
6.

Compromise and Settlement

0

70

A nontendering shareholder is bound by the terms of a settlement
where it is determined that he received a benefit resulting from the
settlement.
7.

Corporations

4--310(1), 320(11)

Under Delaware law, where a disinterested board or special
committee, fully informed and expertly advised, makes a considered
business decision, that decision will be entitled prima facie to the
presumptions and protections of the business judgment rule.
8.

Compromise and Settlement

0=- 4, 55, 56, 63

In reviewing a proposed class action settlement, the court must
act as a fiduciary whose essential function is to protect the interests
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of the absent class members. To pass this scrutiny, the court must
be convinced that in its judgment the settlement is fair and reasonable
to all in the class.
9.

Federal Civil Procedure

- 187

The presence of conflicting economic interests is a major factor
in the determination of the adequacy or inadequacy of class representation.
10.

Corporations

C-202, 207

A stockholder derivative plaintiff must be a shareholder at the
time of filing of a suit and must remain a shareholder throughout
the litigation.
11.

Corporations

C- 202, 211(2), 320(1)

Actions charging corporate mismanagement which results in the

decline of a corporation's stock price alleges a wrong to the stockholders collectively.
Pamela S. Tikellis, Esquire, and R. Bruce McNew, Esquire, of
Greenfield & Chimicles, Wilmington, Delaware; Richard D. Greenfield, Esquire, of Greenfield & Chimicles, Haverford, Pennsylvania;
and Sidney B. Silverman, Esquire, of Silverman & Harnes, New
York, New York, for Resorts International Litigants in No. 9470.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; and Stuart H. Savett, Esquire,
of Kohn, Savett, Klein & Graf, Philadelphia, Pennsylvania, for
plaintiffs in No. 9605.
Thomas G. Hughes, Esquire, of Hughes & Sisk, Wilmington, Delaware, for plaintiff Liberman.
A. Gilchrist Sparks, III, Esquire, and Kenneth J. Nachbar, Esquire,

of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
defendants Bariscillo, Druz, and Sviridoff.
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Januar D. Bove, Esquire, of Connolly, Bove, Lodge & Hutz, Wilmington, Delaware, for defendants Thomas S. Murphy and Henry
B. Murphy, as executors of the estate of James M. Crosby, and
Henry B. Murphy, Charles E. Murphy, William M. Crosby, and
John F. Crosby.
Robert K. Payson, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and John Barry, Esquire, of Clapp & Eisenberg,
Newark, New Jersey, for defendants Resorts International, Inc.,
Davis, Peloquin, Norton, Kearney, and Donnelly.
Bruce M. Stargatt, Esquire, and David C. McBride, Esquire, of
Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and
Richard L. Posen, Esquire, of Wilikie Farr & Gallagher, New York,
New York, for defendants Donald J. Trump, Robert S. Trump,
Harvey I. Freeman, The Trump Hotel Corporation, and The Trump
Organization, Inc.
Allen M. Terrell, Jr., Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Thomas J. Fleming, Esquire, and Morris
Orens, Esquire, of Olshan, Grundman & Frome, for objector-Scutti
and certain other objectors.
Edward M. McNally, Esquire, and Lewis H. Lazarus, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware, for
objector Dion.
Henry A. Heiman, Esquire, of Heiman & Aber, Wilmington, Delaware; and Avrom S. Fischer, Esquire, Brooklyn, New York, for
objectors Networth Partners and Alvin Abrams.

Fred Lowenschuss, Philadelphia, Pennsylvania, pro se.
Tobias Weiss, Stamford, Connecticut, pro se.
HARTNETT,

Vice-Chancellor

Pursuant to Chancery Rules 23(e) and 23.1, the parties seek
the Court's approval of the Amended Settlement of this consolidated
class action and derivative suit in which there are asserted claims
as to the alleged mismanagement of Resorts International, Inc. and
the wasting of its corporate assets by certain of its current and former
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officers and directors. There are also asserted in the consolidated
action alleged breaches by Donald Trump of his fiduciary duty to
Resorts' stockholders resulting from Trump's role in having Resorts
enter into a long-term Comprehensive Services Agreement with his
wholly-owned Trump Hotel Corporation and his bid to take Resorts
private.
I find, after considering all the facts and circumstances, that
the $36 per share tender offer price now being offered to the public
stockholders of Resorts is both generous and fair and that the settlement must be approved notwithstanding several objections to it.
I also find, however, that the separate economic interests of the Class
B stockholders were not adequately represented by plaintiffs and
therefore the Class B stockholders must be given an opportunity to
be excluded from the Class and the effect of the judgment to be
entered.
I also find that the other objections to the settlement are without
merit.

This litigation and its settlement has had an unusual course. A
prior proposed settlement (the "Original Settlement") was presented
to this Court on March 18, 1988. Under that proposal Trump agreed
to purchase, for cash, all of Resorts' outstanding Class A common
stock for $22 per share in exchange for a release of all outstanding
stockholder claims. The offer also contemplated a subsequent merger
whereby each outstanding share of Class A and Class B stock was
to be cancelled and converted into the right to receive $22 in cash.
However, a series of unsolicited offers to purchase Resorts' stock by
The Griffin Company, a corporation wholly-owned by the entertainer
Merv Griffin, led to the Original Settlement's eventual withdrawal
while its approval was being considered by the Court. The Amended
Settlement now before me for approval is primarily the result of an
agreement entered into between Trump and Griffin whereby Resorts'
Class A and B common shareholders will be effectively cashed-out
at a price of $36 per share-a sum 63% greater than the proposed
price in the Original Settlement.
This saga began on March 8, 1987, when Trump entered into
an agreement with the Estate of Resorts' founder James M. Crosby
and other Crosby family members to purchase 585,067 shares of
Class B common stock of Resorts (collectively known as the "Crosby
Shares") for the purchase price of $135 per share, or a total of
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$78,984,045. Resorts' Class B shares are identical to its Class A
stock except that each Class B share entitles its holder to 100 times
the voting power of each Class A share. Therefore, Trumps' purchase
of the Crosby Shares on July 21, 1987, resulted in his acquisition
of approximately 72.3 % of the voting power of the outstanding voting
securities of Resorts. Pursuant to this agreement, Trump, his brother
Robert S. Trump, and Harvey I. Freeman, an executive with the
Trump organization, were elected to Resorts' Board of Directors.
Three other directors serving at the time of Trump's acquisition,
George Bariscillo, Jr., William Druz, and Mitchell Sviridoff were
not affiliated with Trump, but continued to serve as directors. No
evidence has been adduced which shows that these three directors
have any personal interest in the transactions in question.
Following negotiations between Resorts' three disinterested directors and Trump and his representatives, Resorts and Trump Hotel
Corporation ("THC"), a wholly-owned Trump corporation, entered
into a controversial Comprehensive Services Agreement dated October 16, 1987. Pursuant to this Comprehensive Services Agreement,
THC was to provide Resorts with a comprehensive range of financial,
promotional, planning, construction, and development services in
exchange for what appears to be a very generous annual fee equal
to 1-3/4% of Resorts' "adjusted net income". Additionally, Resorts
agreed to pay THC an amount equal to 3% of the "construction
cost", as defined in the Comprehensive Services Agreement of the
as-yet unfinished Taj Mahal Casino project in Atlantic City which
required an enormous amount of money to complete. The Comprehensive Services Agreement as originally drafted, however, was
amended in order to obtain the approval of the New Jersey Casino
Control Commission. THC was forced to waive all rights to management fees under the Comprehensive Services Agreement (but not
the construction fee) until the Taj Mahal was completed and opened
for casino gaming. Final Casino Control Commission approval of
the Comprehensive Services Agreement occurred on February 24,
1988, but not before the first of the many suits comprising this
consolidated action was filed attacking the Comprehensive Services
Agreement.
In an earlier action, the Casino Control Commission raised the
ire of certain Resorts' shareholders by approving Trump's plan for
Resorts to consolidate the operations of its Resorts Casino Hotel
with the under-construction Taj Mahal Casino so that the facilities
could be integrated and operated as a single casino for licensing
purposes. Under New Jersey law, an operator is permitted to control
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a maximum of three casinos. Therefore, Trump had to find a way
to reduce the number of casinos he controlled by one. Instead of
surrendering one of the licenses associated with his Trump's Plaza
or Trump's Castle casinos, he decided instead to consolidate Resorts'
facilities with his own to the obvious chagrin of its shareholders.
On November 2, 1987, while the above-described proceedings
before the Casino Control Commission were underway, Trump commenced an offer to purchase all of the remaining publically-held
Class B shares for $135 per share. This offer gave the minority
holders the same control premium paid to the Crosby Family for
their shares. Upon the expiration of the offer on January 11, 1988,
Trump owned almost 95 % of the outstanding Class B shares. Prior
to the expiration of this offer for the Class B shares, however, Trump
submitted a written merger proposal to the Board of Directors pursuant to which Trump would make a cash tender offer for all
outstanding Class A shares at a price of $15 per share, to be followed
by a merger between Resorts and a wholly-owned Trump affiliate.
The significance of the timing of these two offers will be discussed
later in connection with the objection to the settlement of some of
the Class B stockholders. The Board of Directors thereafter appointed
a special committee comprised of the three disinterested directors
(the "Special Committee") to consider the fairness of the proposal.
On January 11, 1988, after brushing aside Trump's statements as
to the imminent demise of Resorts if his offer was not accepted, the
Special Committee refused to recommend approval of the Trump
proposal, stating that the offer was grossly inadequate.
Beginning with an action filed on November 6, 1987, fourteen
separate suits were filed against a variety of defendants, including
various past and current directors and officers of Resorts, alleging
inter alia, breaches of fiduciary duty and common law fraud with
regards to the Comprehensive Services Agreement, the consideration
of Resorts' casino gambling operations, and Trump's tender offer
and merger proposal. On January 27, 1988, all then existing actions
were consolidated under the caption: In Re RESORTS INTERNATIONAL SHAREHOLDER LITIGATION, Civil Action #9740-NC.
By agreement of certain of the parties, a second shareholders derivative and class action suit was subsequently filed under a separate
caption (Civil Action #9605-NC). Collectively, these two suits are
referred to as the "Delaware Actions".
Shortly after the filing of the Delaware Actions, settlement discussions commenced, culminating in a Memorandum of Understanding (the "Memorandum") signed by plaintiffs' counsel, counsel for

1989]

UNREPORTED CASES

certain substantial Resorts' shareholders not parties to the litigation,
and counsel for Trump, his associates and corporate affiliates. The
Memorandum provided, in part, for a cash tender offer by Trump
for all of Resorts' outstanding Class A stock at $22 per share followed
by an agreement of merger by Resorts with a new wholly-owned
Trump subsidiary. After meeting with its financial and legal advisors,
the Special Committee unanimously recommended, on February 3,
1988, that the Board approve Trump's proposal as being in the best
interests of Resorts' shareholders. Trump then commenced his tender
offer on February 5 with the parties, on February 11, requesting
this Court's approval of the settlement. A hearing on the proposed
settlement was held on March 18, 1988.
The first offer by the Griffin forces was received by the Board
of Resorts on March 17, the day preceding the settlement hearing
(the "First Griffin Proposal"). This Proposal, at best, was illusory
because it was predicated on Trump's voting his Class B shares in
favor of a proposal that would have required him to voluntarily sell
his Class B stock at a loss of $100 per share and cancel the potentially
lucrative Comprehensive Services Agreement without consideration.
Not surprisingly, the Special Committee rejected the First Griffin
Offer and reaffirmed its support of the Original Settlement.
The hearing date of March 18, 1988, apparently marked the
commencement of public open hostilities between Trump and Griffin.
Battles were waged both in the media and by the filing of claims
and counterclaims in the U.S. District Court for the Southern District
of New York. During the next two weeks, Griffin submitted two
further proposals which were summarily rejected by Trump and the
Board. Nevertheless, despite the obvious animosity between the two
adversaries, Resorts' Board eventually announced that it had agreed
to meet, through a four-member Joint Committee composed of two
interested and two non-interested directors, with Griffin's representatives to determine whether an acceptable offer could be made.
Thereafter, the Trump and Griffin forces met in on-again, off-again,
negotiations culminating in the execution on May 27, 1988, of a
merger agreement (the "Griffin Merger Agreement"). On June 2,
the Special Committee unanimously determined, after receiving and
considering the report of its financial advisor, Chilmark Partners,
that the Griffin Merger Agreement and the transactions contemplated
by it were in the best interests of Resorts' shareholders and should
be approved by the Board. The Board subsequently approved and
adopted the findings of the Special Committee, ratified execution of
the Griffin Merger Agreement and recommended the adoption of it
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by Resorts' shareholders. Griffin then commenced his $36 offer for
Resorts' shares on June 7. After the Court inquired of the attorneys
of the status of the Original Settlement, not having been informed
of its withdrawal, the parties filed the Amended Settlement with the
Court on July 12.
During and following Griffin's efforts to enter into a buy-out
agreement with Resorts, two putative class action suits were filed in
the U.S. District Court for the District of New Jersey (the "New
Jersey Actions") alleging, inter alia, violations of section 14(e) of the
Federal Securities and Exchange Act through alleged misrepresentations and non-disclosures with regards to Trump's $22 per share
merger proposal and the Griffin Merger Proposal.
A hearing was held in this Court on August 18, 1988, on the
Amended Settlement at which time the parties and various Objectors
to the Amended Settlement were heard. While it is obvious that
Donald Trump has taken good care of himself with little apparent
concern for the hapless small shareholder who mistakenly viewed
him as a Messiah, I find, in my business judgment, considering all
the facts and circumstances and the present law of Delaware, that
the Amended Settlement is fair to the stockholders of Resorts and
must therefore be approved. I also find, however, that certain Class
B stockholders must be given an opportunity to be excluded from
the effect of the judgment to be entered.
II
The Amended Settlement provides for the dismissal with prejudice of all current and prospective claims arising from or related
to the transactions underlying the Delaware and New Jersey actions.
In return for the release of claims, the parties have agreed that:
1. Griffin will make an offer to purchase all of the outstanding
Class A stock of Resorts for $36 per share;
2. Griffin and Resorts will effectuate the Griffin Merger in
accordance with the terms and conditions set forth including, inter
alia, the sale of the Taj Mahal Casino and certain other assets by
Resorts to Trump for $250,000,000;
3. A payment of $63,000,000 will be made by Resorts to Trump
in order to terminate the Comprehensive Services Agreement prior
to the consummation of the Griffin Merger;
4. Griffin will purchase Trump's Class B shares for $135 per
share;
5. At a future date any remaining Class A and Class B shares
will be converted by merger into $36 cash;
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6. The Delaware and New Jersey actions will be dismissed with
prejudice, the parties agreeing to take all steps necessary to effectuate
those dismissals; and
7. Co-lead Counsel, on behalf of themselves and other plaintiffs'
attorneys, will be free to seek counsel fees of up to $3,250,000 to
be paid in equal part by Trump and Griffin.
III
[1-2] The standards which this Court must follow in deciding
whether to approve or withhold approval of a proposed settlement
of a class or derivative action are well-settled. Delaware law dearly
favors the voluntary settlement of litigation. Polk v. Good, Del. Supr.,
507 A.2d 531 (1986); Neponsit Investment Co. v. Abramson, Del. Supr.,
405 A.2d 97 (1979); Rome v. Archer, Del. Supr., 197 A.2d 49 (1964).
Therefore, it is not necessary nor desirable for this Court to try the
case or decide any of the issues on the merits prior to determining
whether a settlement should be approved. Polk v. Good, supra; Gladstone v. Bennett, Del. Supr., 153 A.2d 577 (1959). Rather, the Court
must look to the facts and circumstances upon which the claim is
based, and the possible defenses thereto, and must then exercise its
own business judgment and determine the overall reasonableness of
the settlement. Polk v. Good, supra; Neponsit Investment Co. v. Abramson,
supra; Rome v. Archer, supra. In short, it is the Court's function to
assess whether the proposed settlement is fair and reasonable under
all the circumstances.
The $36 offer to the Class A shareholders, although considerably
below the historic high price at which the stock sold, appears to be
fair and reasonable for a number of reasons. First, the offer is almost
three times the market price of the Resorts' shares prior to the
original $15 per share offer by Trump, without there having been
any improvement in the precarious financial condition of Resorts.
Second, while Trump's original $15 offer was rejected by the independent Special Committee, Griffin's $36 offer represents almost
a 64% premium over Trump's later $22 offer which was approved
by the Special Committee as being fair and in the best interests of
Resorts' shareholders. Third, there is considerable doubt whether
Resorts could ever obtain sufficient funds to be able to complete the
Taj Mahal Casino project and, even if it could, there is considerable
doubt that the project will ever be financially successful considering
its high construction cost. Finally, one need not be a professional
investment advisor to deduce that Resorts has a severe cash flow
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problem and is, therefore, presently a poor investment. In its present
operating condition, the long-term solvency of Resorts certainly cannot even be assured. Nevertheless, a number of objections to the
Amended Settlement were raised at the August 18th hearing. These
objections are discussed seriatim.
IV
Objecting Class A stockholders David Dion and Fred Lowenschuss (collectively referred to as the "Dion Objectors"), first attack
the Amended Settlement on the grounds that the timing of Resorts'
sale of the Taj Mahal Casino and Resorts' payment of the $63,000,000
Comprehensive Services Agreement termination fee to Trump pursuant to the Griffin Merger Proposal strips Resorts of valuable assets
thereby negatively impacting the value of their appraisal rights.
While this claim may have some conceptual appeal, there are
no facts in the record which support it. Although the terms of the
Comprehensive Services Agreement seem to me to be improvident,
there is no evidence suggesting that the Special Committee which
approved the Comprehensive Services Agreement, its termination
and fee payment, and the sale of the Taj Mahal Casino, acted in
anything other than informed good faith or that the transactions will
have the alleged detrimental effect. The Special Committee was
composed of Resorts' three disinterested directors.
[3-5] The Delaware Supreme Court has consistently held that
where a disinterested board or special committee, fully informed and
expertly advised, makes a considered business decision, that decision
will be entitled prima facie to the presumptions and protections of the
business judgment rule. Polk v. Good, supra; Moran v. Household
International, Inc., Del. Supr., 500 A.2d 1346 (1985); Smith v. Van
Gorkom, Del. Supr., 488 A.2d 858 (1985); Aronson v. Lewis, Del.
Supr., 473 A.2d 805 (1984). The burden of overcoming the protections of the business judgment rule falls squarely 6n the shoulders
of the Objectors who, in order to successfully challenge the sale of
the Taj Mahal Casino and the payment of the Comprehensive Serv-

ices Agreement termination fee, would have to show a lack of good
faith or gross negligence on the part of a disinterested board in
approving these transactions. Polk v. Good, supra; Unocal Corporation
v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985). The protections of the business judgment rule likewise apply to decisionmaking on the part of committees made up of disinterested directors.
Moran v. Household International, Inc., supra; Tate & Lyle PLC v. Staley
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Continental, Inc., Del. Ch., C.A. No. 9813, Hartnett, V.C. (May 9,
1988).
The Dion Objectors have presented no evidence that the members of the Special Committee are not disinterested, are under any
legal disability, or that they acted with gross negligence. Aronson v.
Lewis, supra. Under current Delaware law, therefore, the possibility
that the actions of the disinterested Special Committee could be
successfully challenged are doubtful.
I therefore find that the actions of the Special Committee and
the Board in approving the timing of the Taj Mahal Casino sale
and payment of the Comprehensive Services Agreement termination
fee are entitled to the protections of the business judgment rule and
therefore the objections of the Dion Objectors would likely fail at
trial if this Amended Settlement is not approved.
Second, Dion asserts that he and other non-tendering Class A
shareholders should be excluded from the settlement class due to a
lack of adequate representation of them by the class representatives
and their attorneys. In the alternative, he argues that the proposed
judgment should be modified to permit the non-tendering shareholders to pursue their breach of fiduciary duty claims. See Cede &
Co. v. Technicolor, Inc., Del. Supr., 542 A.2d 1182 (1988); Rabkin v.
Philip A. Hunt Chemical Co., Del. Supr., 498 A.2d 1099 (1985).
I am not persuaded by the Dion Objectors' argument in favor
of exclusion from the Class. They premise their claim that they
should be excluded from the Class on their assertion that plaintiffs'
counsel acted solely in the interests of the tendering Class A shareholders to the detriment of the non-tendering Class A shareholders.
They reason that because plaintiffs' counsel had originally endorsed
Trump's $22 offer, any bid over that amount would receive their
automatic blessing, without further consideration of the collateral
terms of the Griffin proposal. While this scenario could have occurred,
there is no evidence in the record, after discovery, to show that it
did. If Dion's argument is taken to its logical extreme, any nontendering shareholder seeking an appraisal could virtually derail any
settlement or exclude himself from it and there never would be a
settlement of a class action to the detriment of all the other members
of the class.
Nor is there any validity to the claim that there exists two
separate sub-classes of Class A shareholders. The interests of all the
Class A shareholders are the same in that they all desire to maximize

the value of their investments. The fact that each shareholder will
make his own determination whether to tender his shares or seek
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appraisal does not alter the fact that each shareholder seeks the same
underlying goal. Therefore, while this Court has the power to alter
or amend a class for purposes of settlement where the circumstances
dictate, I find that the interests of the non-tendering Class A shareholders have not been shown to be sufficiently adverse to the interests
of the tendering Class A shareholders as to warrant their exclusion
from the Class.
Objector Dion also argues that the portion of the proposed
judgment which bars future litigation is overbroad. As proposed, the
judgment would have the effect of barring all class members' unfair
dealing claims brought pursuant to Rabkin v. Philip A. Hunt Chemical
Co., supra. Dion's specific assertion is that he will be giving up his
rights to a Rabkin claim without having received any consideration
in return, if he seeks an appraisal.
[6] In Joseph v. Shell Oil Co., Del. Ch., C.A. No. 7450, Hartnett,
V.C. (April 19, 1985), aff'd by order, Selfe v. Joseph, Del. Supr., 501
A.2d 409 (1985), this Court held that a non-tendering shareholder
was bound by the terms of a settlement where it was determined
that he had received a benefit resulting from the settlement. In that
case, the terms of the settlement provided for an additional $2 per
share to be paid to those shareholders who tendered their shares in
return for the settling of all claims, including claims for breach of

fiduciary duty. The non-tendering shareholders were also foreclosed
from including in any appraisal proceeding any claim for breach of
fiduciary duty.
Dion argues, however, that he has received no benefit as Griffin's
$36 offer will remain open and the Griffin Merger will be consummated whether or not the Court approves the Amended Settlement.
This assertion is speculative. Dion also ignores the fact that, if the
Amended Settlement is approved, he and the others similarly situated,
will be entitled to receive $36 per share, whereas, if approval is not
forthcoming, they have no such assurance. The opportunity afforded
the non-tendering shareholders to waive their appraisal rights and
receive the $36 per share is an economic benefit resulting from the
settlement. I therefore find that the non-tendering shareholders have
received a benefit consistent with the rationale of Selfe v. Joseph,
supra. Cf. American General Corp. v. Continental Airlines Corp., Del.
Ch., C.A. No. 8390, Hartnett, V.C. (January 26, 1988).
Dion finally argues that it would be improper for this Court to
foreclose a dissenters' Rabkin breach of fiduciary duty claim because
the claim relates to events subsequent to those underlying the Delaware Actions, and plaintiffs never conducted any discovery on those
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claims. While it is true that the Delaware Actions pertain only to
events occurring prior to the offers of Griffin, there is nothing in
the record to indicate that plaintiffs' counsel did not give consideration
to both the appraisal rights and the Rabkin claims of the non-tendering
shareholders. Unlike the statutory appraisal remedy, a Rabkin claim
is a judicially-created remedy which may be bargained-away in the
settlement negotiation process. See Sefe v. Joseph, supra. The Dion
objections therefore are without merit.
V
Objectors Julien J. Studley, Inc. and Joseph Gutstein (collectively known as the "Termination Fee Objectors") oppose the settlement on the grounds that Resorts' $63,000,000 payment to Trump
to terminate the Comprehensive Services Agreement is an improper
siphoning of Resorts' assets. They allege that, absent payment of
the termination fee, Resorts' shareholders would somehow receive
$46 per share-not $36.
[7] The Termination Fee Objectors first claim that the Comprehensive Services Agreement is invalid per se. Like the Dion Objectors, however, they ignore the fact that the Comprehensive Services
Agreement was approved by a committee composed of the disinterested members of Resorts' Board and that it received New Jersey
Casino Control Commission approval. As stated in the previous
discussion, the Delaware Supreme Court has consistently held that
where a disinterested board or special committee, fully informed and
expertly advised, makes a considered business decision, that decision
will be entitled primafacie to the presumptions and protections of the
business judgment rule. See Polk v. Good, supra; Moran v. Household
International, Inc., supra; Smith v. Van Gorkom, supra; Aronson v. Lewis,
supra. Therefore, notwithstanding that Trump may have profitted
at the expense of Resorts' other shareholders, there is a total lack
of evidence in the record suggesting impropriety on the part of the
disinterested committee, either in initially approving the Comprehensive Services Agreement or in later approving the termination
fee.
The Termination Fee Objectors also attack the Comprehensive
Services Agreement on the basis that it no longer has any value
because if Trump buys the Taj Mahal Casino, he will be precluded
under New Jersey law from rendering performance to Resorts as he
already operates three casinos. This argument, however, is highly
speculative as there has been no showing that Trump might not
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decide to divest himself of one of his other properties. In any case,
the Special Committee fully considered the opinion of experts in
approving the payment of the termination fee as part of the Griffin
Merger Agreement and Amended Settlement. I find, therefore, that
the payment of the $63,000,000 termination fee appears to be fair
and reasonable under all the facts and circumstances as presented
in the record. Polk v. Good, supra. The claims of the Termination
Fee Objectors are therefore without merit.
VI
Objectors Networth Partners, Alvin Abrams, G. Russel Schweiker and Tobias Weiss (collectively known as the "Class B Objectors")
claim that the Amended Settlement unfairly compromise the interests
of Resorts' Class B shareholders because their interests are dissimilar
to the claims of the Class A stockholders. The proponents of the
Amended Settlement, however, in response, point out the practical
similarity of the interests of the public Class A shareholders and the
minority Class B shareholders. They correctly state that both groups
have the same rights (or lack of real rights) vis-a-vis Trump and his
control block of Class B stock. The minority Class B shareholders
as a practical matter do not enjoy any preference or effective voting
advantage vis-a-vis the public Class A shareholders because as long
as one stockholder has effective voting control of Resorts, both classes
of stock are functionally equivalent. This point was reiterated and
reinforced at the August 18, 1988 hearing by the submission by the
proponents of the settlement of the stock market trading histories of
the two classes of stock. The two classes have always traded essentially
at the same price except when the 100 times greater voting power
of the Class B shares might have influenced the control of Resorts
or while Trump's $135 offer for all the outstanding public Class B
shares was outstanding. Under different circumstances this might
indicate that the interests of the Class A and minority Class B
shareholders were identical and, thus, were adequately represented
by the class representatives and plaintiffs' counsel.
Nevertheless, after considering all the facts and circumstances,
I find that a sufficient divergence of interests exists to mandate a
modification of the class to exclude those public Class B shareholders
who desire to opt-out of the class and not be bound by the release
provisions of the judgment.
[8] In reviewing a proposed class action settlement, this Court
must act as a fiduciary whose essential function is to protect the
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interests of the absent class members. In Re AMaxxam Group Stockholders
Litigation, Del. Ch., C.A. No. 8638, Allen, C. (April 16, 1987). To
pass this scrutiny, the Court must be convinced that in its judgment
the settlement is fair and reasonable to all in the class. Neponsit
Investment Co. v. Abramson, supra. This Court has recognized that
conflicts may arise between sub-classes of plaintiffs, resulting in the
amendment or alteration of an order originally certifying a class.
Joseph v. Shell Oil Co., Del. Ch., C.A. No. 7450, Hartnett, V.C.
(February 8, 1985), or in the modification of the composition of a
class for purposes of a proposed settlement and release of claims.
Shingala v. Becor Western Inc., Del. Ch., C.A. No. 8858, Berger, V.C.
(February 3, 1988).
While the question is a close call, from all the unusual facts
and circumstances present here, it appears that the Class B shareholders were inadequately represented by the class plaintiffs and their
counsel. The Amended Settlement, as submitted to this Court for
approval, would have the effect of releasing and barring all claims
by Resorts' Class B shareholders-even those who opt-out of the
Class and seek an appraisal although no class representative is, or
ever was, a Class B shareholder. Although the proponents argue
that both classes of shareholders have identical interests, approximately six months ago, Trump offered $135 for all outstanding Class
B shares while at the same time he was offering $15 for the Class
A shares. It therefore seems possible that the Class B shareholders
might be entitled to a higher price for their shares than the $36 now
being paid to the Class B shareholders under the Amended Settlement. Moreover, since any additional consideration paid to the Class
B shareholders might come from the fund created for the Class A
shareholders, an obvious divergence of economic interest exists.
There is also no evidence in the record that at any time during
the negotiations and settlement processes the separate interests of the
Class B shareholders were advocated by anyone. The great disparity
between Trump's $135 offer made earlier this year and the present
$36 offer makes the lack of any advocate for the Class B stockholders
particularly troublesome.
[9] The proponents stress that the Class B shareholders rejected
Trump's January $135 offer to them with the knowledge that Trump
intended to thereafter treat all Class A and Class B shareholders
identically. Trump's statement, however, could not shape the future
nor constitute a legal conclusion that the interests of the Class A
and Class B shareholders are identical. The fact remains that pursuant
to the terms of the Amended Settlement and the Griffin Merger
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Agreement, Trump will receive $135 for his Class B shares while
the public Class B holders will receive only $36. The class representatives, all being Class A shareholders, had no economic reason
to assert any claims or represent in any way the separate interests
of the Class B shareholders. The presence of conflicting economic
interests is a major factor in the determination of the adequacy or
inadequacy of class representation. See Shingala v. Becor Western Inc.,
supra; Schreiber v. Hadson Petroleum Corp., Del. Ch., C.A. No. 8513,
Hartnett, V.C. (October 29, 1986). From the present record it
appears that the Class B stockholders' interests were not represented
at all.
The proponents of the settlement also argue that the Amended
Settlement must be fair to the Class B shareholders because the
independent board members approved the apportionment of the
merger consideration. See Phillips v. Instituform of North America Inc.,
Del. Ch., C.A. No. 9173, Allen, C. (August 27, 1987). While the
business judgment rule may ordinarily protect an apportionment of
merger consideration, it should not be used as an offensive weapon
to bind purported class members with divergent economic interests
to the terms of a settlement just to effectuate a settlement. It would
be inappropriate for me to permit an overly inclusive class definition
to foreclose Class B shareholders from bringing any future claims,
however weak.
Under these unusual circumstances, in my discretion, I decline
to bind the Class B shareholders to the terms of the Amended
Settlement. It would, of course, be manifestly unfair for the Class
B stockholders to both receive the $36 and then retain a right to
bring a future lawsuit. Therefore, only those Class B stockholders
who perfect their appraisal rights pursuant to the contemplated merger
will be excluded from the release to be entered as part of the
judgment.
VII
The final group of Objectors to the Amended Settlement is
composed of William R. Kahn, Ronald Beff, Jack Wilen, Trustee,
and Ruth Wilen, Trustee. These former Class A shareholders owned
shares prior to Trump's gaining control of Resorts but sold the shares
after the filing of the first of the consolidated actions on November
6, 1987. These Objectors (collectively referred to as the "Kahn
Objectors") seek modification of the Class to include only those
people holding Resorts' stock on or after May 28, 1988, the day
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following the signing and announcement of the Griffin Merger Agreement. The Kahn Objectors object to their inclusion in the proposed
class because they desire to preserve their right to bring actions in
the future against Trump and the other defendants for alleged improprieties with regards to the tremendous price decline in Resorts'
Class A stock from October 1, 1987 ($53-1/8 per share) to December
21, 1987 ($13 per share). The basis of their objection is that they
will receive no benefit from the Amended Settlement.
It is troublesome that the Kahn Objectors should be bound to
the Amended Settlement without receiving any tangible consideration
and it would have been preferable if the Amended Settlement had
made some provision for them. Nevertheless, under the facts as
contained in the record, I find that such a result is not unfair.
The Kahn Objectors cite no legal authority for their claim that
they should be excluded from the Class, nor do they assert that they
were not adequately represented by the plaintiffs. Nor do they allege
they did not have notice of the three suits already filed in this Court
before they sold their shares which set forth the same acts of misconduct on the part of current and former directors and officers of
Resorts as would constitute the basis of any future suits by the Kahn
Objectors. The first suit was filed on November 6, 1987, over seven
weeks prior to the first sales of the Kahn Objectors' stock on December 21, 1987. Moreover, the facts underlying these actions were
widely reported in the various media. Therefore, the Kahn Objectors'
reliance on the concerns raised by Vice Chancellor Berger in Shingala
v. Becor Western Inc., supra, is misplaced. As opposed to the facts in
Shingala, where a proposed settlement would have bound shareholders
who sold their stock without knowledge of possible claims they might
have, the Kahn Objectors apparently had notice that potential claims
and possible recoveries existed. It therefore appears that the Kahn
Objectors made a conscious business decision to sell their shares into
a market that implicitly reflected the value of the pending and any
prospective lawsuits.
[10] The claims of the Kahn Objectors are also so remote that
they appear to have no real economic value. To have standing to
bring a suit against the various defendants, the Kahn Objectors
would have to allege an individual injury, distinct from any injury
resulting from a wrong to the corporation. If their claim is derivative
in nature, the Kahn Objectors will be precluded from maintaining
an action because a stockholder derivative plaintiff must be a shareholder at the time of the filing of a suit and must remain a shareholder
throughout the litigation. See Kramer v. Western Padfi Indus., Inc.,
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Del. Supr., No. 328, 1987, Horsey, J. (August 22, 1988); Moran v.
Household International, Inc., supra; Lewis v. Anderson, Del. Supr., 477
A.2d 1040 (1984).
[11] The obstacles which the Kahn Objectors would have to
overcome to maintain a suit are formidable. In Kramer v. Western
Pacific Indus., Inc., supra, the Delaware Supreme Court recently noted
that Delaware courts have long recognized that actions charging
corporate mismanagement which results in the decline of a corporation's stock price alleges a wrong to the stockholders collectively.
The Court stated:
"A claim of mismanagement resulting in corporate
waste, if proven, represents a direct wrong to the corporation
that is indirectly experienced by all the shareholders. Any
devaluation of stock is shared collectively by all the shareholders, rather than independently by the plaintiff or any
other individual shareholder. Thus, the wrong alleged is
entirely derivative in nature." Kramer at 16.
Therefore, in order to have standing to bring a suit, the Kahn
Objectors would have to allege that something other than corporate
mismanagement or waste caused the decline in Resorts' stock price.
They would also have to show that the injury suffered was not
suffered by Resorts' stockholders collectively. It should be noted that,
after a full evidentiary hearing on February 24, 1988, the New Jersey
Casino Control Commission ruled that Trump had not engaged in
any market manipulation with regards to the events leading up to
his $15 offer for Resorts. Without ruling upon the resjudicata effect
of the Casino Control Commission's ruling, the ruling at least indicates that the value of any potential claims by the Kahn Objectors
is virtually nil.
I therefore find that the objections of the Kahn Objectors are
without merit and it is therefore not unfair to include them in the
class for purposes of the Amended Settlement.
VIII
At the Amended Settlement Hearing plaintiffs requested the
Court to approve their application for $3,250,000 in attorney fees.
Another application for attorney fees on behalf of a non-party was
also made. These applications raise serious concerns which it would
be better to address after the judgment approving the Amended
Settlement becomes final.
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SCHERER v. R.P. SCHERER CORP.
No. 10,204
DOW v. SOURIS
No. 10,205
Court of Chancery of the State of Delaware, New Castle
October 5, 1988
Two actions, brought pursuant to section 225 of the Delaware
General Corporation Law, were consolidated to determine which of
two contending candidates was elected to a seat on the board of
directors at the annual meeting of a Delaware corporation. Independent inspectors of the election determined that the respondent
was the winning candidate, but the chairman of the annual meeting
did not accept the report of the inspectors.
The court of chancery, per Chancellor Allen, held that the
inspectors of the election made the correct, legal determination in
not counting the votes purportedly cast by the trustee.
1. Corporations

0-196, 283(2)

While the role of election inspectors may be merely ministerial,
the role of the court in reviewing an election contest may not sensibly
be limited to a review of ministerial acts.
2.

Corporations

C

196, 283(3)

Due to the pressing need for corporations to have promptly
resolved any question concerning who constitutes its rightful board,
the court should expeditiously resolve actions brought under section
225. DEL. CODE ANN. tit. 8, § 225 (1988).
3.

Corporations

C

196, 283(3)

Courts have tended to decline to stay section 225 actions unless
a real efficiency can be expected from the granting of such a stay
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and no undue delay will result.
4.

Statutes

DEL. CODE ANN.
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tit. 8, § 225 (1988).

C--174

Construing the legal meaning of orders is not so different a
process from construing statutory commands or prior case authorities.
5.

Contracts

0-151, 168

If the purpose of contract law is to enforce the reasonable
expectations of parties induced by promises, then at some point it
becomes necessary for courts to look to the substance rather than
to the form of the agreement, and to hold that substance controls
over form.
6.

Contracts

0=-147, 151, 221(1)

In the interpretation of the meaning and effect of contracts, the
circumstances surrounding the choice of the words used may give
rise to obligations not specifically set forth in the document.
7.

Injunction

(,-205, 215, 232

One who obtains an injunction, in appropriate circumstances,
may thereafter be awarded a decree nullifying or reversing an act
done in violation of that order.
8.

Injunction

0=- 228

While transfers and agreements in violation of injunctions are
invalid as to complainant or those claiming under him, except as to
innocent third persons, and may be set aside, it is the rule that
rights of persons not parties to the action are not affected thereby.
9.

Injunction

C--- 228, 232

Contracts

0

108(2)

The usual remedy for breach of an injunction is by proceeding
against the offending party for an attachment for contempt and where
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the violation has taken the form of a transference of the subject
matter of the litigation, the person guilty of such violation may be
required to restore the status quo to purge himself of contempt.
10.

Contracts

0--108(2), 135, 138(7)

Declaring a contract made in violation of an injunction void,
which is merely a means of restoring the status quo, is not for the
protection of the court, but is for the benefit of the person injured
by the forbidden act.
Gregory P. Williams, Esquire, Robert J. Shaughnessy, Esquire, and
Nathan B. Ploener, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for plaintiffs in No. 10,204 and respondents in
No. 10,205.
Lewis S. Black, Jr., Esquire, Martin P. Tully, Esquire, Thomas C.
Grimm, Esquire, and Leone L. Ciporin, Esquire, of Morris, Nichols,
Arsht & Tunnell, Wilmington, Delaware; and Paul Vizcarrondo,
Jr., Esquire, of Wachtell, Lipton, Rosen & Katz, New York, New
York, for defendants in No. 10,204 and petitioner in No. 10,205.
ALLEN,

Chancellor

Pending are consolidated cases brought pursuant to Section 225
of the Delaware General Corporation Law to determine which of
two contending candidates was elected to a seat on the board of
directors at the August 17, 1988 annual meeting of R.P. Scherer
Corporation, a Delaware company. The cases have now been tried.
R.P. Scherer Corporation has a board of directors composed of
11 members who serve staggered terms. At the recent annual meeting,
three directors were to be elected. The question who was to serve
in these offices was warmly and actively contested. Shareholders
aligned with Karla Scherer Fink, the daughter of the Company's
founder, proposed three nominees: John Scherer, a son of the Company's founder and a director since 1961, Frederick Frank, an officer
of Shearson Lehman, Inc., and Theodore Souris, an attorney. Management of the Company, including Peter Fink, the CEO of the
finm and the now estranged husband of Karla Scherer Fink, proposed
three persons, including John Scherer and Peter Dow, plaintiff in
Civil Action No. 10205 and a director since 1985.
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The meeting was held in Troy, Michigan on August 17, 1988.
On August 24, 1988, the independent inspectors of election reported
the results of their tabulation of the vote. They reported that all
nominees of the Karla Scherer Fink group had been elected to office.
The only controversy that remains is whether this report is correct
as to the seat for which Mr. Souris and Mr. Dow stood for election.
According to the report of the inspectors, 3,019,449 votes had been
duly cast for Mr. Souris, and 2,670,876 votes for Mr. Dow were
received.
The chairman of the meeting purported not to accept the inspectors' report. These suits were promptly filed by each side seeking
a determination of the outcome of the election. Preliminary relief
was denied on August 25, 1988, and the matter set down for final
hearing on October 3, 1988. The parties then stipulated that neither
Mr. Souris nor Mr. Dow would participate in the board's deliberation, pending this court's resolution of these cases.
The facts have been largely stipulated and, as relevant to this
opinion, are set forth below. The parties raise three areas of legal
issues. It is necessary for Mr. Dow to succeed on each of these issues
in order for his position-that he was elected to another term on
the board-to be vindicated.
The first legal issue relates to the treatment accorded by the
inspectors of election to an order entered by the Court of Appeals
of the State of Michigan in a proceeding relating to the voting of
some 235,200 shares of R.P. Scherer common stock owned by Manufacturers National Bank of Detroit as trustee for the benefit of Karla
Scherer Fink, John Scherer and others. That order, issued shortly
before the meeting was to commence, "stayed" the voting of shares
held in the trust. The inspectors of election sought to give effect to
their understanding of that order by not counting the 235,200 votes
that were cast by the trustee shortly before learning of the entry of
the order. Those votes were cast in favor of the Company slate. The
action of the inspectors is said by Mr. Dow to have been in error.
[1] The second issue relates to the counting of 75,000 votes for
the Karla Scherer Fink slate cast by SLH, Inc., a subsidiary of
Shearson Lehman. Those shares were registered on the books of
Depository Trust Company to the name of Boston Safe Deposit,
who in turn held for SLH. SLH sold its shares in a transaction that
settled on June 22, 1988. The record date for the meeting was June
20, 1988. Those shares were (I am satisfied from the evidence)
purchased by Bessemer Trust Co. Bessemer did not seek a proxy
from SLH with respect to the voting of those 75,000 shares until
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the day of the August 17, 1988 shareholders meeting, and then only
through the agency of R.P. Scherer's legal counsel. SLH, who had
earlier submitted a proxy in support of the insurgent group, did not
accede to that request. Mr. Dow contends that SLH had a legal
obligation, in the circumstances, to do so, and that this court should
intervene now to disallow the vote SLH cast, and to require that
those shares be deemed to have been voted for him, as Bessemer
would have done.
The third issue relates to 243,800 shares that were attempted
to be cast for Mr. Souris, but which the inspectors did not count.
The attempted vote of those shares was, in each case, pursuant to
a telecopied portion of the proxy card distributed by the Karla Scherer
Fink group. Each copy of the proxy cards was signed, but each
included only the side of the proxy card upon which the signature
appears. The reverse side, which included the language granting the
proxy and specifically naming the nominees of that group, was not
included in the transmission at the time of the vote. It is contended
by Mr. Dow that, in this instance, the inspectors were correct in
their determination not to count such purported proxies.
As more fully set forth below, I conclude that the effect of the
order of the Michigan Court of Appeals was to prohibit Manufacturers National Bank from voting the 235,200 shares it held in trust
for the benefit of Karla Scherer Fink, John Scherer and others; that
in failing to withdraw its vote (as it had a legal right to do while
the polls remained open), the trustee violated the clearly deducible,
indeed the obvious, intent of that order; that in the circumstances
of this judicial review, any decision of the inspectors of election to
either count or disallow that vote is immaterial, as the court itself
must now determine the legal effect of the Court of Appeals order;
and that, in all events, the inspectors of election made the correct
legal determination in not counting the votes purportedly cast by
the trustee. So concluding, I need not decide the remaining issues,
as even if Mr. Dow is correct with respect to the SLH shares, and
the form of proxy point, the resulting vote would leave Mr. Souris
with a majority of those shares voted.
I.
The facts are largely stipulated. Those stipulated facts pertinent
to the ground for the decision of the issue decided are as follows:
1. John Scherer and Theodore Souris are shareholders of R.P.
Scherer Corporation ("RPS"). John Scherer has served as a director
since 1961.
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2. Peter A. Dow is a shareholder of RPS and has been a director
of RPS since 1985.
4. RPS is a Delaware corporation, with its principal place of
business and executive offices in Troy, Michigan.
5. On July 15, 1988, RPS noticed its 1988 annual meeting of
shareholders. June 20, 1988 was the record date set by RPS to
determine those shareholders entitled to notice of and to vote at the
meeting.
6. The annual meeting was convened on August 17, 1988.
7. At the meeting, the RPS shareholders voted for election of
three of the eleven members of the classified board of directors of
RPS.
8. The RPS board of directors nominated John Scherer, Richard
Manoogian and Peter Dow for election as directors at the meeting.
9. The Karla Scherer Fink Shareholders Committee nominated
John Scherer, Frederick Frank and Theodore Souris for election as
directors at the meeting. Frederick Frank is a managing director of
Shearson Lehman Hutton, Inc., the investment banking firm hired
by the Karla Scherer Fink Committee.
10. The polls were opened at the commencement of the meeting
at 2:00 p.m. on August 17, and closed after receipt of votes for the
election of directors and other proposals.
11. The meeting was adjourned until August 24, 1988.
12. On August 22, Vincent Love and James Galla of Arthur
Young & Company, the independent inspectors of election appointed
by RPS (the "Inspectors"), disclosed to representatives of RPS and
the Karla Scherer Fink Committee their trial tally of the votes, which
indicated that the three nominees of the Karla Scherer Fink Committee had received a majority of the votes tallied. On August 22
and 23, RPS and the Karla Scherer Fink Committee presented
challenges to the Inspectors with respect to certain proxies.
13. At a reconvened session of the shareholders meeting on
August 24, the Inspectors presented their final report, stating that
Scherer, Frank and Souris had received a majority of votes cast at
the meeting and entitled to vote with respect to their election.
15. The Inspectors announced at the meeting on August 24 that
3,019,449 votes were cast for Souris and that 2,670,876 votes had
been cast for Dow. The Inspectors also announced that a proxy for
235,200 shares in favor of Dow had not been counted.
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16. RPS accepted the report of the Inspectors as to Scherer's
and Frank's election and as to the failure of three proposals relating
to stock incentive plans to be approved, and does not contest in this
litigation the election of Scherer or Frank or the failure of the three
proposals. RPS refused to accept the Inspectors' report as to Souris'
election.
21. The Inspectors did not count 235,200 shares which had been
voted for Dow, and which are held in trust by Manufacturer's
National Bank of Detroit (the "Bank" or "Trustee"), which, under
a trust agreement, has voting authority over the shares.
22. The Bank delivered its proxy, dated August 16, 1988, in
favor of Dow to a representative of RPS who had been appointed
as proxy agent for the RPS board of directors, who in turn delivered
it to the Inspectors on August 17, 1988.
23. A ballot representing, in part, the Trustee's proxy and
voting of the 235,200 shares in favor of Dow, was delivered to the
Inspectors at the commencement of the August 17 meeting.
24. The Inspectors did not count the Trustee's shares in favor
of Dow because of their interpretation of an Order of the Michigan
Court of Appeals dated August 17, 1988 (the "August 17 Order")
which stated that the "voting of the shares is stayed pending further
order of the Court."
25. The August 17 Order was communicated orally to the Trustee after the Trustee's proxy was delivered to RPS on August 16
and after the ballot reflecting the proxy had been cast on August
17, but while the polls were still open.
26. Merritt Jones, RPS's secretary and general counsel and one
of the board of directors' proxies, announced to the stockholders at
the August 17 meeting, while the polls were still open, that it was
his understanding that the Michigan Court of Appeals had issued
an "injunction to the effect that the [Trustee] should not vote" its
235,200 shares but stated that the effect of the order would be
determined later. Representatives of the Bank were present when
the announcement was made.
27. The August 17 Order was issued in connection with proceedings brought on August 5, 1988 in probate Court in Wayne
County, Michigan by Karla Scherer Fink, John Scherer and Hadley
Anne Fink McKenzie, seeking a mandatory injunction directing the
Trustee to vote for that Committee's slate of directors or, alternatively, for an order removing the Trustee and appointing a special
fiduciary to vote the stock at the annual meeting. The Probate Court
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conducted a hearing on August 11 and 12, 1988, and by order dated
August 12, 1988 appointed a special fiduciary.
28. The Trustee and one of the trust beneficiaries took an
emergency appeal to the Wayne County Michigan Circuit Court
(the "Circuit Court") seeking to have the August 12 order set aside
on the ground that they had been denied a fair hearing before the
Probate Court. Following a hearing held on August 16, 1988, the
Circuit Court entered an order vacating the order of the Probate
Court. That order, in turn, was appealed by the petitioners in the
Probate Court to the Michigan Court of Appeals. Without deciding
the merits of the appeal which is still pending, the Court of Appeals
issued the August 17 Order.
Additional facts pertinent to the Michigan proceedings can be
derived from documents admitted into evidence. From those documents, the following further detail emerges.
The trust in question is apparently two trusts, each established
under Michigan law by the will of R.P. Scherer for the benefit of
his daughter, Karla Scherer Fink, and John Scherer, who are income
beneficiaries, and three grandchildren of the settlor who are holders
of remainder interests. The corpus of these trusts includes R.P.
Scherer Corporation stock constituting approximately 9.3% of the
voting power of each class of the Company's stock. Manufacturers
National Bank, which serves as trustee, had a number of commercial
relationships with R.P. Scherer Corporation from which it earns
substantial income (more than $500,000 in the last fiscal year and
apparently $5,000,000 in the last five years). The chairman of the
board of the bank also serves on the board of the R.P. Scherer
Corporation. He is aligned with Mr. Fink in the struggle between
incumbent management and the Karla Scherer Fink group.
On August 5, the two income beneficiaries, together with one
of the two adult remaindermen, filed an action in the Probate Court
for the County of Wayne, Michigan seeking (1) the removal as
trustee of Manufacturers National Bank of Detroit, or (2) a direction
by the court to the trustee requiring it to vote for the nominees
supported by the Karla Scherer Fink group. Expedited proceedings
were sought in light of the August 17 date for the annual meeting.
An evidentiary hearing was held on August 11 and 12. The
court interrupted that hearing before the trustee had had an opportunity to call all of its witnesses. The court denied the application
to remove the trustee and denied the request to direct the voting of
the shares (it was for that reason no doubt that the Probate Court
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pretermitted the hearing). However, the court did, in light of the
apparent conflicting interests of the trustee, announce that it would
appoint a special fiduciary whose sole responsibility would be to hear
each side's presentation, and then to exercise the vote of the shares
held in trust. The order to this effect was entered on Friday, August
12.
An immediate appeal was taken to the Circuit Court for the
County of Wayne on Monday, August 15. The gist of the appeal
was that, in terminating the hearing before all interested parties had
been fully heard, the Probate Court had denied due process of law
to the trustee and the one remainderman who sided with the trustee.
On August 16, the Circuit Court vacated the Probate Court order
concluding that the trial court had not found facts constituting a
breach of fiduciary duty and had not accorded procedural rights to
the trustee.
On August 16, the date before the annual meeting, the plaintiffs
sought expedited review in the Court of Appeals. The following day,
shortly before the scheduled start of the annual meeting, the Court
of Appeals entered the following order:
The Court orders that the motion for immediate consideration be and the same hereby is GRANTED.
The Court further orders that the motion for peremptory
reversal is DENIED.
The Court further orders that the application for leave to
appeal is HELD IN ABEYANCE and the voting of the
shares is STAYED pending further order of the court.
It is this order that was announced about halfway through the
annual meeting, and upon which the inspectors acted in refusing to
count the vote cast by the bank as trustee.
II.
As I understand Mr. Dow's position, it can be restated either
as a technical argument of Delaware corporation law (i.e., the inspectors, in performing their function, are not permitted to act upon
information not disclosed by the face of the proxy or the company's
books, as they did in disallowing the trustee's vote), or a technical
argument of the law of injunctions (i.e., the Court of Appeals order
required neither the trustee to rescind a vote already cast, nor the
inspectors to act as if the trustee had done so).
I first turn to clear away what I see as not involved in this
case. I do not think that this case can be made to turn, as Mr.
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Dow would have it, upon any teaching contained in Williams v.
Sterling Oil of Oklahoma, Inc., Del. Supr., 273 A.2d 264 (1971). That
case involved an attempt by inspectors of election to resolve a conflict
in proxies from the same registered owner by resorting to extrinsic
evidence, an affidavit. The Supreme Court there summarized its
holding:
The policy favoring correction of mistake must be limited
to corrections that can be made from the face of the proxy
itself or from the regular books and records of the corporation. The acceptance and consideration of extrinsic evidence for the purpose, especially when questioned and
controverted as here, improperly take the inspectors over
the line from the realm of the ministerial to that of the
quasi-judicial.
Williams v, Sterling Oil of Oklahoma, Inc., Del. Supr., 273 A.2d at
265-66.
From this authority, Mr. Dow draws the teaching that an inspector of election may not consider or act upon information that
does not appear upon the face of the proxy itself or within the
company's books and records. The order of the Michigan Court of
Appeals is said to be precisely such information. Therefore, that
order is said to be legally immaterial to the ministerial counting-up
function of the inspectors.
I regard Williams as inapposite here for two reasons. First, that
case did not deal with the effects of a court order. Its holding limits
the inspectors, in construing the meaning of proxy cards, to the face
of the card; it clearly does not purport to require those officers to
ignore valid court orders simply because their content may not be
derived from the face of the proxy or the books of the company.
The inapplicability of Williams, of course, would be unquestioned if
the order involved had purported to actually enjoin the inspectors
themselves. But the order involved here did not do so and thus,
there is dispute as to whether it can be acted upon at all by the
inspectors. But this is only a dispute about the scope and effect of
the order, not about whether it may be acted upon if its scope would
reach the inspectors. Thus, the real question is not whether the
inspectors could act upon the command of a valid injunction, even
though it is not in the Company's books and records, but is rather:
what was the effect of this order?
The second reason that Williams is inapposite is more fundamental. Williams deals only with the proper role of the inspectors of
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election. It does not address the role of the court in a Section 225
proceeding. While the role of the inspectors may be merely ministerial, the role of the court in reviewing an election contest may not
sensibly be limited to a review of ministerial acts-unless we choose
to have a system that deliberately eschews deciding legal issues that
arise in connection with a shareholder vote. Thus, the effect of the
Court of Appeals order upon the calculation of the vote raises a
legal issue for this court, regardless of how the inspectors chose to
respond to notice of the issuance of the injunction.
Accordingly, I do not regard the Williams case as a meaningful
authority here. Rather, as I see this issue of the treatment of the
trustee's vote, it turns entirely upon the meaning and effect of the
Court of Appeals order in the circumstances presented.
The first question in connection with the consideration of this
issue, is whether this court should attempt to construe the legal
meaning of the Court of Appeals order at all. The action in which
that order was entered is still pending, and the plaintiffs in that
action have apparently sought a hearing on contempt. Determining
whether an action constitutes a contempt of a court order is, of
course, in the first instance, exclusively a function of the court issuing
the order involved. However, this Section 225 action, while involving
the question whether an order had been violated, is not an action
for contempt. The remedies available in a contempt action are not
available here, nor is the party subject to the order present in this
litigation. The question of compliance with the order has another
legal consequence, and it is that consequence that this court may
properly address.
[2-4] The question remains, however, should this court address
the question of violation of another court's order now. For the
following reasons, I am persuaded that it would be unwise and
unnecessary to stay this action in order to permit the Court of
Appeals a further opportunity to construe the meaning of its order.
I mean not the slightest disrespect in this. The circumstances, however, in my opinion, do counsel determining the issues presented
by these now fully litigated cases. Most importantly, due to the
pressing need for corporations to have promptly resolved any question
concerning who constitutes its rightful board, this court has repeatedly
held that actions under Section 225 must be resolved expeditiously.
Cavenderv. Curtiss-Wright Corp., Del. Oh., 60 A.2d 102 (1948); Grynberg
v. Burke, Del. Ch., C.A. Nos. 5198 and 6480, Brown, V.C. (July
13, 1981). While we have stayed 225 actions, the tendency is to
decline to do so unless a real efficiency can be expected from the
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granting of such a stay and no undue delay will result. Compare
Goldman v. Aegis Corp., Del. Ch., C.A. No. 6463, Brown, V.C.
(August 3, 1981) with Pulver v. Stafford Holding Co., Del. Ch., C.A.
No. 8567, Hartnett, V.C. (April 2, 1987). A judgment concerning
efficiency in this setting involves, at least, an assessment of the
complexity of the problems to be faced by whatever court is to answer
the question, and an assessment of the procedural posture of both
actions. Here, I am frank to say I do not regard the question (the
meaning of the Court of Appeals order) as very complex or subtle.
In this instance, I conclude that the need for prompt resolution of
the pending case, the procedural posture of this litigation, and the
uncomplicated nature of the question, counsel proceeding with the
question here. Deferring would entail delay, as the Michigan Court
could in no event settle the current dispute concerning the rightful
outcome of the election. That matter would have to be taken up
after further Michigan proceedings. This seems unnecessary. Construing the legal meaning of orders is not so different a process from
construing statutory commands or prior case authorities-which is,
of course, the typical grist of the judicial mill.
Turning then to the substance of the Court of Appeals order,
I note first that in "staying"

voting of the shares in question, that

order plainly intended to prevent the trustee from voting the stock
held in the Scherer trusts. Moreover-given the imminence of the
meeting, the disagreement on the merits of the election between the
trustee and a majority of the trust beneficiaries, the cloud of conflicting interests that hung over the trustee, and the impossibility of
implementing the sensible remedy fashioned by the Probate Courtit is impossible to conclude that the Court of Appeals was not
intending simply to deprive either the trustee or the beneficiaries of
the power to direct the vote at the 1988 annual meeting. Since the
beneficiaries would in no event have the power to direct the voting,
this really means that the court plainly was intending to deprive the
trustee of the power to exercise its legal right to vote the trust stock.
This would seem apparent. The issue becomes rather more
complex by the fact that the trustee's proxy was delivered to the
inspectors of election promptly upon the opening of the meeting,
and some minutes before the meeting was notified of the Court of
Appeals order.
The question then becomes whether the trustee had a legal duty,
upon learning of the Court of Appeals order, to take such steps as
were freely available to it to withdraw its vote. In answering this
question, I note a most important factor: when the trustee learned
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of the order, the polls had not dosed; voting was still possible,
including a withdrawal of its earlier vote. Thus, the trustee could
have complied with the rather dear intent of the order with no
adverse consequences to itself (and certainly with no adverse consequences that the issuing court had not had occasion to consider
when issuing the order). It chose not to do so, apparently relying
upon the fortuity that it had managed to cast its vote prior to notice
of the injunction. Are there good grounds that justify such action?
What is the source of any duty to do otherwise?
In my opinion, this course of action cannot be justified. I am
of the view that the trustee, having received notice of the order,
was, in the circumstances, under an obligation to take such steps as
were freely available to it, to cause the vote it had cast to be
withdrawn. What then is the source of this duty? It cannot lie in
the express words of the order itself, for it is the very basis of the
trustee's position that those words do not require it to rescind, but
rather only "stay" it from acting. I agree that the duty I detect
does not come from the words used in the order; it arises from
something more-those words interpreted in the full context of their
use.
[51 In the context of construing the existence and extent of legal
duties arising from written commercial agreements, the law has long
since recognized that obligations may exist and be enforced that are
not referable to any particular language the parties to the agreement
choose to include in their contract. When such obligations are found,
they are said to arise by implication. This process, in the setting of
negotiated documents, is described by a leading authority as follows:
If the purpose of contract law is to enforce the reasonable
expectations of parties induced by promises, then at some
point it becomes necessary for courts to look to the substance
rather than to the form of the agreement, and to hold that
substance controls over form. What courts are doing here,
whether calling the process "implication" of promises, or
interpreting the requirements of "good faith," as the current
fashion may be, is but a recognition that the parties occasionally have understandings or expectations that were so
fundamental that they did not need to negotiate about those
expectations. When the court "implies a promise" or holds
that "good faith" requires a party not to violate those
expectations, it is recognizing that sometimes silence says
more than words, and it is understanding its duty to the
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spirit of the bargain is higher than its duty to the technicalities of the language.
Corbin on Contracts (Kaufman Supp. 1984), § 570, quoted in Katz v.
Oak Industries, Inc., Del. Ch., 508 A.2d 873 (1986).

[6] This principle that, in interpreting the meaning and effect
of contracts, the circumstances surrounding the choice of the words
used may give rise to obligations not specifically set forth in the
document, has been widely recognized. See, e.g., Van Gemert v. Boeing
Co., 520 F.2d 1373 (2d Cir.), cert. denied, 423 U.S. 947 (1975), appeal
after remand, 553 F.2d 812 (1977); Gilbert v. The El Paso Company,
Del. Ch., 490 A.2d 1050 (1984); Stark v. Budwarker, Inc., Mich.
App., 181 N.W.2d 298, 301 (1970). It is a principle that any tribunal

required to construe the effect of written words of obligation will be
forced ultimately to recognize if it seeks to secure the reasonable
expectations of the draftsmen. It is a principle that, in my opinion,
certainly may have pertinence beyond the negotiated commercial

settings, to written documents creating civil' obligations.
A test for implying obligations under negotiated documents was
set forth in Katz v. Oak Industries, Inc., supra. It focused upon the

unstated expectations of the parties. Where the document in question
creating an obligation is unilaterally created, such as an injunction,
an appropriate test for implying obligations would focus upon the
reasonable interpretation of the intention of the authority imposing
the obligation.
Here, the intention of the court issuing the order is to my mind
clear and easily discernible from the language of its order and the
circumstances leading to its issuance. The particular words employed,
however, (".

.

. the voting of the shares is STAYED .

. . . ")

was

predicted upon a state of facts (the trustee having not yet voted)
that, due to the intervening action of the trustee, had materially
changed by the time notice of the order was received by all. In these
circumstances, fidelity to authority of the Court of Appeals required
the trustee, upon notice of the order, to ask the commonsensical

1. The creation of categories of action that may render one criminally liable
is an enterprise that may require more specificity than a process of implication
permits, even under an exacting legal test. Given the threat that such liability poses

to liberty, the notice requirement will be more demanding in that setting than in
this one, where no such fundamental interest is involved. I need not address an
intermediate case-civil contempt proceedings-which, in some respects, presents
issues quite similar to this case, but in material respects (remedy and parties), is
quite different.
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question: if the court had understood the facts as they are at the
time that the trustee got notice of the court's order (the trustee now
having voted, but having still the right to retract its vote) would the
court have required the trustee to exercise its legal right to rescind
its vote?
As to this question, there can hardly be any answer other than
one in the affirmative. The entire point of the Court of Appeals
order was certainly to remove these shares from the contest given
the apparent conflict and the unavailability of time for a more finely
crafted judicial response. To contend that the Court of Appeals might
not have ordered the trustee to rescind, while it still had the right
to do so, is to war against the overwhelming circumstantial evidence.
Thus, I conclude that the Court of Appeals order did impose by
implication a dearly discernible duty on the part of the trustee, in
these circumstances, to take steps freely available to it to rescind its
vote and to leave the shares in the Scherer trusts unvoted.
This duty was breached and plaintiff in Civil Action No. 10204,
John Scherer, who was a plaintiff in the Michigan action, is threatened with injury thereby. Mr. Souris is threatened with injury as
well, but his standing to complain about the violation of the spirit
of the order (or its implied terms) is less clear than is Mr. Scherer's.
I need not pause on this distinction as John Scherer does here seek
relief that would render the vote of the trustee a nullity.
The theory upon which Mr. Scherer can be awarded relief of
the kind sought here is uncomplicated. The Court of Appeals order,
even though it may be considered preliminary in the sense that it
did not purport to resolve legal issues finally, did give rise to rights
of his part (i.e., the right to have the stock in the Scherer trusts not
voted at the 1988 annual meeting). Those rights have been violated,
he says, and, in the circumstances, money damages could provide
no adequate measure of or compensation for the resulting injury.
The equitable relief sought might be characterized variously, but,
however articulated, it reduces to a declaration that votes cast by
the trustee ought to be deemed not cast.
[7-8] This theory is supported in the decided cases. In Candler
v. Wallace Candler, Inc., supra, the Supreme Court of Michigan cited
a number of authorities establishing the proposition that one who

(1962).

2. See, e.g., Candler v. Wallace Candler, Inc., Mich. Supr., 113 N.W.2d 901

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 14

obtains an injunction, in appropriate circumstances, 3 may thereafter
be awarded a decree nullifying or reversing an act done in violation
of that order. The Michigan Supreme Court quoted a number of
courts whose brief statements adequately sketch out the applicable
principle and its limitations:
"[W]hile transfers and agreements in violation [of injunctions] are invalid as to complainant or those claiming under
him, except as to innocent third persons, and may be set
aside (Powell v. Bank of Lemoore, 125 Cal. 468, 58 P. 83;
Springfield Marine v. Peck, 102 Ill. 265; Union Trust Co. v.
Southern Co., 130 U.S. 565) it is the rule that rights of
persons not parties to the action are not affected thereby."
Cohan v. Shibley, Cal. App., 289 P. 169.
Candler v. Wallace Candler, Inc., supra, at 904.
[9-10] The Candler court also quoted Judge Morris' opinion in
Standard Roller Bearing Co. v. Hess-Bright Mfg. Co., 264 Fed. 516 (D.
Del. 1920), aff'd, 275 Fed. 916 (3d Cir. 1921):
...
the usual remedy for breach of an injunction is by
proceeding against the offending party for an attachment
for contempt and where the violation has taken the form
of a transference of the subject matter of the litigation ...
the person guilty of such violation may be required to restore
the status quo to purge himself of contempt ....
Declaring
a contract made in violation of an injunction void, which
is merely a means of restoring the status, is not for the
protection of the court . . . but is for the benefit of the
person injured by the forbidden act.

Candler v. Wallace Candler, Inc., supra, at 905.
These principles have equal application to this action under
Section 225 of our corporation law, even though the trustee is not
a party to the action. Within the contours of such an action, it is
unnecessary for the offending party to be in court, for it is not
necessary to require it to rescind an action. It is sufficient, in an
election review proceeding, for the court, at the instance of one who
has obtained an injunction against the voting of shares from a court

3. The intervening rights of innocent third parties may, for example, preclude
relief from transactions in violation of an injunction.

