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with jurisdiction, to determine that the injunction was violated and
to declare the offending vote to be without legal consequence.
The elements of this action have been proven. I therefore conclude that Mr. Scherer, at the least, is entitled to the assistance of
this court in rendering effective the Court of Appeals order of August
17. A declaration, consistent with the determination of the inspectors
of election, that the shares voted by the trustee are not to be included
in the tabulation of the vote, is an effective and appropriate remedy
in these circumstances. So concluding, I will grant judgment in favor
of plaintiffs in Civil Action No. 10204, and against plaintiff in Civil
Action No. 10205. An appropriate form of order may be submitted
to the prevailing parties on notice.

SHAH v. SHAH
No. 904K
Court of Chancery of the State of Delaware, Kent
August 3, 1988
Defendant, a majority partner in a general partnership, sought
to modify a previous court opinion directing the winding up of the
partnership and denying defendant's motion to compel the assignment
of the minority partners' interests in partnership property.
The court of chancery, per Vice-Chancellor Jacobs, modified
the previous ruling and refused to enforce an agreement between
the partners that would compel the defendant to purchase the partnership property because the terms of the agreement were too unambiguous to form the basis of an order.
1.

Contracts

0=15, 22(1), 147(1)

In interpreting a contract, the court must look to the objectively

manifested, not the subjective, intent of the parties.
2.

Contracts

C7=143(2), 151, 152

When interpreting an agreement, the court must give clear
contractual language the force and effect that such language demands.
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27, 28(1)

Specific performance of a contract will not be granted, unless
its terms are sufficiently certain to form the basis of an enforceable
order.
William A. Denman, Esquire, of Schmittinger and Rodriguez, Dover,
Delaware, for plaintiff.
Judith Nichols Renzulli, Esquire, of Duane, Morris & Heckscher,
Wilmington, Delaware, for defendants.
JACOBS,

Vice-Chancellor

On June 28, 1988, the Court issued an Opinion granting the
motion of Mahendra Shah ("Mahendra") to direct the winding up
of the partnership and denying the motion of Shashi Shah ("Shashi")
to compel the assignment of the minority partners' interest in the
partnership assets. Now arguing that the June 28 Opinion is premised
upon a serious factual error (as well as upon a misperception of the
prejudicial effect of his proposal on the minority partners) Shashi
has moved the Court: (i) to modify its Opinion to reflect the accurate
facts, (ii) to reconsider its ruling, or (iii) alternatively, to grant
rescission on the ground of unilateral mistake.
This is the Opinion of the Court on Shashi's motion.
I.
The undisputed facts are set forth in the Court's June 28, 1988
Opinion, and will not be repeated at length. The parties formed a
Delaware general partnership to own and operate the Capitol City
Motor Lodge in Dover, Delaware. Shashi has a sixty percent interest,
and Mahendra has a twenty percent interest, in that partnership.'
After serious disagreements, the parties entered into a Stipulation
that provided for the appraisal, to be followed by the sale, of the
partnership property to one of the partners or to a third party.
Thereafter, the parties conducted an auction at which Shashi was
the high bidder for the partnership property at $1 million.

1. The remaining minority partner, Rajnikant Mehta, has a twenty percent
interest.
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The parties could not, however, agree upon how the sale was
to be structured. Shashi proposed to buy the minority partners'
"interest" in the partnership property; Mahendra wanted the transaction structured as a sale of the partnership property itself. These
two distinct structures would have quite different tax consequences
for Shashi. By purchasing the partnership assets, Shashi would have
to pay income tax on his pro rata share of the realized gain. However,
by structuring the sale as a sale of the minority partners' "interest"
in those assets, Shashi could defer that tax liability. Because Shashi
failed to establish any legal or equitable basis for his proposal to
buy his (minority) partners' interest in the assets, the Court rejected
his position. Shashi's pending request for reconsideration requires
the Court to decide: (i) whether the Stipulation can be construed to
permit a sale of the minority interest in the partnership assets, and
(ii) if so, whether the Stipulation can be specifically enforced to
compel Shashi to pay the $1 million that he bid for the partnership
property.
II.
The question of whether the Stipulation authorizes a sale of the
minority partners' interest in the partnership assets, was addressed
in the June 28 Opinion. There the Court held that Shashi had failed
to demonstrate either that (i) it was legally permissible to structure
the transaction as a sale of the minority partners' interest in the
partnership assets, or that (ii) the transaction, if structured as an
outright sale of the assets, would be inequitable or unconscionable.
As already noted, the Stipulation dearly and unambiguously provides
for the sale of "partnership property" or "partnership assets" to a
partner or to a third party. The Stipulation further provides that
"the property . . . [would] be sold to the partner . .. [offering] the
highest cash price for the partnership property." Nowhere does the
Stipulation refer to or contemplate a sale of the "interest" of any
partner in those partnership assets.
Shashi now asks the Court to find otherwise, based on his private,
subjective understanding of what he intended. Shashi argues that
the Court misstated the facts when it found that Shashi chose to
agree to an outright sale of the partnership assets, but subsequently
changed his position after learning of the adverse tax consequences.
Shashi insists that he intended to "buy out" his partners' interest
in the partnership assets, based on the advice of his former counsel,
and that the Stipulation is consistent with that intent. As supporting
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evidence, Shashi relies upon the affidavit of his former counsel,'
dated May 9, 1988, which states:
That during the negotiation and drafting of the Stipulation,
it was always his [counsel's] understanding, and he so
advised Mr. Shashi Shah, that if the property were not
sold to an outside purchaser, the partner having the successful bid would buy out the shares of the other two
partners in the partnership assets.
On that basis, Shashi asks the Court to interpret the Stipulation
contrary to its plain, objective language in order to effectuate his
subjective understanding, which he never communicated to anyone
before signing the Stipulation. That the Court will not do.
[1-2] It is hornbook law that in interpreting a contract, the
Court must look to the objectively manifested-and not the subjective-intent of the parties. 4 Williston, A Treatise on the Law of
Contracts § 600A (3d ed. 1961), Farnsworth, Contracts § 7.10-.11
(1982); see, e.g., Industrial America, Inc. v. Fulton Indus., Inc., Del.
Supr., 285 A.2d 412, 415 (1971); Leeds v. First Allied Conn. Corp.,

Del. Ch., C.A. No. 8594, Allen, C. (Dec. 8, 1986), at 1-2. While
former counsel's affidavit may provide evidence of Shashi's subjective
intent, it does not prove the contracting parties' objectively manifested
intent. Only the Stipulation proves that objective intent. Moreover,
when interpreting an agreement the Court must give clear contractual
language the force and effect that such language demands. "In the
absence of ambiguity, there is no room for interpretation or a search
for the intent of the parties." Myers v. Myers, Del. Supr., 408 A.2d
278 (1979). Here the Stipulation is not ambiguous: it clearly calls
for the sale of the partnership property, not of the minority partners'
"interest" in the partnership assets.
The June 28 Opinion is hereby deemed modified to include
reference to Shashi's subjective intent or belief. However, that uncommunicated belief cannot operate to alter the clear language or
meaning of the Stipulation. Accordingly, no basis has been shown

2. Shashi submitted to the Court an opinion of tax counsel that postdated
the Stipulation. (Defendant's Response, March 31, 1988, Exh. 1). Since the commencement of this action, Shashi has been represented (sequentially) by four different
law firms. The Stipulation was negotiated by his second set of attorneys, and the
tax opinion was requested by his third.
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for altering the Court's June 28, 1988 ruling that the contract requires
3
a sale of the partnership assets.
III.
I turn next to whether the Stipulation can be specifically enforced
so as to compel Shashi to pay $1 million for the partnership property.
That question was not directly addressed in the June 28 Opinion,
because the issue was not defined or properly delineated in the terms
now discussed.
As previously stated, the relevant terms of the Stipulation are
clear and unambiguous. That does not mean, however, that the
Stipulation is sufficiently precise or inclusive so as to support a decree
of specific performance. At least one critical term is not spelled out:
the Stipulation fails to address how the transaction will be structured
with respect to the payment of the consideration. That document
might be read to permit Shashi to pay $1 million cash and, in return,
for him to receive the assets and his pro rata cash distribution of the
partnership profits. That agreement might also be read to permit
Shashi to receive an appropriate credit (representing his 60% ownership interest) against the $1 million purchase price. The parties
presumably contemplated that details of this kind would be negotiated
and embodied in a subsequent agreement of sale. But, consistent
with these parties' history of implacable recalcitrance, no subsequent
agreement was reached. As a result, the Court is unable to determine
what particular form of asset sale the parties would have ultimately
negotiated. Compounding the uncertainty is the fact that none of
the bidding pursuant to the Stipulation was in writing. Thus, there
is no documentary evidence conclusively establishing what agreement,
if any, was reached during the bidding process.
[3] Specific performance of a contract will not be granted, unless
its terms are sufficiently certain to form the basis of an enforceable
order. Farnsworth, Contracts § 12.7 (1982); See also, Wilmont Homes,
Inc. v. Weiler, Del. Supr., 202 A.2d 576, 579 (1964), Ryan v. Ocean
Twelve, Inc., Del. Ch., 316 A.2d 573, 575 (1973). Absent clear
evidence of the terms of the actual bid or a fully executed post-

3. Shashi's subjective intent may support a claim that he entered into the
Stipulation as a result of a unilateral mistake. However, Shashi has failed to establish
that the -unilateral mistake was of a kind that would relieve him of his contractual
obligations. Home Ins. Co. v. Honaker, Del. Ch., C.A. No. 6635, Hartnett, V.C.
(November 2, 1983).
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bidding agreement of sale, the Stipulation, standing alone, is not
sufficiently complete to form the basis of an enforceable order directing an asset sale in a particular, structured form.' Accordingly,
the request for specific performance of the Stipulation must be denied,
and to that extent, this Court's June 28, 1988 Opinion will be
modified.
IV.
The result reached by the Court here essentially reverses that
reached in its June 28 Opinion. That is because the specificity of
the contractual terms sought to be enforced, was not fairly raised
or argued. Had that been done, the need for yet another Opinion
in this bitterly contested case might have been avoided.
The parties are now, once again, in the position of having to
sell the partnership property to a partner or, failing that, to a third
party. In any future sale, all bids shall be in writing and shall be
accompanied by a form of contract of sale signed by the bidder.
Should the parties be unable to agree upon arrangements to sell the
property in accordance with the Stipulation, this Court will entertain,
and will be inclined to grant, an application to appoint a liquidating
receiver, and to tax the costs against Shashi and Mahendra.
For the foregoing reasons, Shashi's motion for reconsideration
is granted.
IT IS SO ORDERED.

IN RE TRANS WORLD AIRLINES, INC. SHAREHOLDERS
LITIGATION
No. 9844 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
October 21, 1988
Plaintiff, a class composed of minority shareholders of Trans
World Airlines, Inc. (TWA) sought a preliminary injunction against
4. That is not to say, however, that the Stipulation is not a binding contract.
I hold only that specific performance is not an appropriate remedy for any breach
of that contract.
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a proposed merger of TWA with entities controlled by Carl Icahn,
TWA's majority shareholder. Plaintiff class asserted that: (1) the
price proposed was unfairly low, (2) the special committee of disinterested directors appointed to represent the interest of minority
shareholders misunderstood its responsibility to negotiate the best
available transaction and received inadequate information from an
investment banker retained to provide such information, and (3)
material facts were not disclosed to the shareholders concerning the
proposed transaction and TWA's current assets in the proxy statement which could have affected the shareholders' decision.
The court of chancery, per Chancellor Allen, held that although
substantial questions had been raised by the plaintiffs, they did not
sufficiently demonstrate that the price was unfair, that any breach
of fiduciary duty occurred, or that disclosure was inadequate. Also,
the court noted that, were plaintiffs able to establish their claim at
trial, an award of damages with interest would be available to fully
compensate them for any losses.
1.

Injunction

C:=132, 139, 151

A motion for preliminary injunction presents no occasion to
resolve finally the factual and legal issues raised by the pleadings.
Rather, the court is required to make a preliminary assessment of
the probability that plaintiffs will be able, at trial, to establish the
wrongs alleged.
2.

Injunction

C---15, 132, 139, 151

On a motion for preliminary injunction, the court is required
to determine whether the act sought to be enjoined preliminarily
will, if accomplished, result in an injury to plaintiffs that may not
be adequately remedied thereafter, either through an award of money
or a decree of equitable relief.
3.

Injunction

0-132, 139, 151

In concluding that a situation is one in which preliminary equitable relief is appropriately granted, it is essential for the court to
consider all of the circumstances of the cases as they then appear,
to balance the equities, in order that it be reasonably content that
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the risk of any harm its order may create does not out outweigh
the good that the remedy seeks to achieve.
4.

Injunction

C--- 132

In Delaware, the judiciary has not typically stated the test for
preliminary injunction in a way that calls attention to an interrelationship between the preliminary assessment of how grievous the
threat of irreparable injury may seem and just how strong a showing
of a probability of ultimate success plaintiff is able to make.
5.

Injunction

0-135, 139

It is an inevitable fact about the exercise of judicial discretion
that a trade-off between the threat of irreparable injury and the
probability of ultimate success will occasionally enter into the process
of exercising judgment on an application for a preliminary injunction.
6.

Corporations

0-299, 310(1)

The use of the device of a special negotiating committee of
disinterested directors and the device of a merger provision requiring
approval by a majority of disinterested shareholders are each designed
to assure non-judicial protections to minority shareholders in the
setting of an interested merger.
7. Corporations

0-299, 310(1), 320(10)

Both the device of special negotiating committees of disinterested
directors and the device of a merger provision requiring approval
by a majority of disinterested shareholders, when properly employed,
have the judicial effect of making the substantive law aspect of the
business judgment rule applicable and, procedurally, of shifting back
to plaintiffs the burden of demonstrating that the transaction infringes
upon the rights of minority shareholders.
8.

Corporations

0-299, 310(1), 320(10)

The use of special negotiating committees of disinterested directors to shift the burden back to the plaintiffs will not occur where
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the special committee did not adequately understand its functionto aggressively seek to promote and protect minority interests-or
was not adequately informed about the fair value of the firm and
the minority shares in it.
9.

Corporations

C

174, 307

A controlling shareholder also has rights that may not be ignored,
including the right to effectuate a merger so long as the terms are
intrinsically fair.
10.

Corporations

C-174, 182.3, 182.4(2)

A controlling shareholder attempting to effectuate a self-interested merger has a principal, but not sole, obligation to pay a price
that is completely fair to the minority considering all relevant circumstances.
11.

Corporations

(,- 182.3

While a court does seek to protect the rights of minority shareholders who are subject to the power of a dominant shareholder, it
does not seek to be a partisan on their behalf.
12.

Corporations

C182.4(1)

Securities Regulation

28, 118

The legal standard for disclosure under Delaware law is essentially the same as that developed under the federal securities law.
13.

Corporations

C=,182.4(4)

A finding of materiality, with respect to information that is
available for disclosure, requires a showing of a substantial likelihood
that, under all of the circumstances, the omitted fact would have
assumed actual significance in the deliberations of a reasonable shareholder. Put another way, there must be a substantial likelihood that
the disclosure of the omitted fact would have been viewed by the
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reasonable investor as having significantly altered the total mix of
information available.
14.

Corporations

C7-182.4(4)

Failure to disclose a material fact is not cured by asserting that
it could be uncovered by an energetic shareholder by reading an
SEC filing.
15.

Corporations

C-310(1), 320(11)

While corporate directors surely have no duty to adopt in corporate disclosure documents plaintiffs' characterizations or legal conclusions with respect to relevant facts, they do operate under a duty
to assure that all relevant facts are disclosed, including facts relating
to their own actions and motives if they are truly relevant to the
decision to be made.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Stanley M. Grossman, Esquire,
of Pomerantz Levy Haudek Block & Grossman, New York, New
York; Robert M. Kornreich, Esquire, of Wolf Popper Ross Wolf &
Jones, New York, New York; and Sherrie R. Savett, Esquire, and
Stephen D. Ramos, Esquire, of Berger & Montague, P.C., Philadelphia, Pennsylvania, for plaintiffs.
R. Franklin Balotti, Esquire, and Nathan B. Ploener, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; Dennis J. Block,
Esquire, and Joseph S. Allerhand, Esquire, of Weil, Gotshal &
Manges, New York, New York; and Gordon Hurwitz Butowsky
Weitzen Shalov & Wein, New York, New York, for defendants
Trans World Airlines, Inc., Carl C. Icahn, Mark A. Buckstein, D.
Joseph Corr, Morton Ehrlich, Alfred D. Kingsley, and M. Elliot
Schnall.
Grover C. Brown, Esquire, and Lewis H. Lazarus, Esquire, of
Morris, James, Hitchens & Williams, Wilmington, Delaware; and
Harold G. Levison, Esquire, and Michael C. Harwood, Esquire, of
Mudge Rose Guthrie Alexander & Ferdon, New York, New York,
for defendants Edward J. Crane and Lester Cox.
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ALLEN, Chancellor
On September 7, 1988, the minority shareholders of Trans
World Airlines, Inc. ("TWA"), a Delaware corporation, voted by
an overwhelming majority to approve a proposed merger transaction
by which entities controlled by TWA's dominating shareholder, Carl
C. Icahn, would acquire all of the voting stock of the Company
(excepting 10% to be owned by an Employee Stock Ownership Plan).
In the proposed merger, each share owned by the public shareholders
would be converted into the right to receive $20 per share in cash
and $30 in principal amount of a new 12% subordinated debenture
due in 2008. The vote was pursuant to a commitment from Mr.
Icalm, who controls 77 % of TWA's common stock, to vote his shares
in the same proportion as the public shares were voted. Over 96%
of the public shares voting approved the transaction.
These consolidated class action cases seek to enjoin the effectuation of this going private transaction. Plaintiffs offer several theories to justify this strong medicine. Those theories may be divided
into two classes: substantive fiduciary duty theories and adequacy
of disclosure theories. As to the claim of substantive unfairness,
plaintiffs claim, in summary, that (1) the price proposed is unfairly
low; (2) that the transaction was timed to mask the upward trend
of TWA's earnings; and (3) that a special two member committee
of the TWA board that purported to represent the interests of the
public shareholders in the negotiation process with Mr. Icahn, (a)
misunderstood its responsibility to seek to negotiate the best available
transaction, (b) as a result, was passive, and (c) relied entirely upon
an investment banker who, as it knew, had a material conflict of
interest, and who never proceeded with its own analysis of value far
enough to reduce its view to a single range of fair value. The special
committee, therefore, is said to have had no dependable basis to
determine that the price offered was in the best interests of the
minority shareholders and the members of the special committee
knew or should have known that fact.
Plaintiffs' disclosure theories claim that the resounding approval
of the proposed transaction is an undependable indicia of public
shareholder preference because critical (or at least material) facts
were not disclosed to the shareholders in the proxy solicitation materials. Five specific points are focused upon.
First, it is said there was a failure to disclose that the merger
consideration was "on the lowest edge of fairness" although that
was, assertedly, the view of the special committee.
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Second, it is said that it was not disclosed that the special
committee had not determined the value of TWA shares or a range
of such values before reaching its conclusion that the price now
proposed is "fair" and the merger "in the best interests" of the
minority shareholders.
Third, it is said that a figure generated by the investment banker
in its work purporting to show a "consolidated net worth value"
should have been disclosed but was not.
Fourth, it is said that the investment banker's estimate of the
value of the debenture that will form part of the consideration in
the merger ($16.50 to $19.50) was not disclosed even though, they
say, management's more optimistic estimate ($20) was disclosed.
Finally, it is said that TWA's plans for a massive financing
($1.5 to $2 billion) of aircraft, while at a preliminary stage, are
highly material to the decision that the shareholders were required
to make and were not adequately disclosed.
[1-3] These matters, now consolidated, are before the court on
plaintiffs' motion for a preliminary injunction. Such a motion, of
course, presents no occasion to resolve finally the factual and legal
issues raised by the pleadings. Rather, the court is required to make
a preliminary assessment of the probability that plaintiffs will be
able, at trial, to establish the wrongs alleged. More fundamentally,
the court is required on such a motion to determine whether the
act sought to be enjoined preliminarily will, if accomplished, result
in an injury to plaintiffs that may not be adequately remedied
thereafter, either through an award of money or a decree for equitable
relief. In addition, in concluding that a situation is one in which
preliminary equitable relief is appropriately granted, it is essential
for the court to consider as well all of the circumstances of the case
as they then appear, to balance the equities, as it is customarily
said, in order that it be reasonably content that the risk of any harm
its order may create does not outweigh the good that the remedy
seeks to achieve. The legal test is well settled and noncontroversial.
See, e.g., Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535

A.2d 1334 (1987).
[4-5] In this jurisdiction, we have not typically stated the test
for preliminary injunction in a way that calls attention to an interrelationship between the preliminary assessment of how grievous the
threat of irreparable injury may seem and just how strong a showing
of a probability of ultimate success plaintiff is able to make. (The
threat of a shockingly severe harm, for example, requiring a less
persuasive preliminary assessment of plaintiffs' likelihood of ultimate
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success than would a milder, albeit irreparable, injury). The Second
Circuit Court of Appeals, for example, has for a very long time
expressly recognized that interrelationship. See, e.g., Brill v. U.S. Arm),
Corps of Engineers, 769 F.2d 84, 88 (2d Cir. 1985). Our law has on
occasion, however, alluded to this interrelationship. See, e.g., Allen
v. Prime Computer, Inc., Del. Supr., 540 A.2d 417, 419 (April 8,
1988). It is, in all events, an inevitable fact about the exercise of
judicial discretion that a trade-off of this type will occasionally enter
into the process of exercising judgment on an application for a
preliminary injunction. Here, in summary, I have concluded that
the claims asserted are plausible and do have some reasonable likelihood of success, but that likelihood is not such, given the small
risk of any truly irreparable injury, to justify the entry of a preliminary injunction. As a practical matter, the claims of unfair dealing,
given the stock ownership of the Icahn interests, relate ultimately to
the fairness of the price offered and to a determination of which
party will bear the burden to demonstrate that the price is or is not
entirely fair. Thus, I am of the view that the essential interest of
the class, in these circumstances, may be fully protected after trial
by an award of compensatory damages, if shown to be warranted.
See American General Corporation v. Texas Air Corporation, Del. Ch., C.A.
No. 8390, Hartnett, V.C. (February 5, 1987).
I.
The background of the proposed merger begins in 1985 when
Carl C. Icahn and entities controlled by him acquired a large block
of stock in TWA. The incumbent board attempted to resist Mr.
Icahn by arranging an alternative merger, but failed in this attempt.
Once the TWA board's resistance was overcome, it was envisioned
by all involved that the Icahn entities would arrange a merger
transaction that would eliminate the public shareholders from TWA.
Such a transaction was first proposed in the spring of 1985. Mr.
Icahn proposed to pay the minority shareholders S19.50 in cash and
$4.50 in face amount of a new series of preferred stock. This proposed
merger was abandoned when TWA announced disappointing financial results in December , 1985. It is said that Mr. Icahn's financing
for the proposed merger was withdrawn by his investment banker
necessitating his withdrawal of the proposal.
The merger was again proposed on July 22, 1987 when Mr.
Icahn announced an offer to purchase shares of TWA common stock
for $20 in cash and $20 in principal amount of a 20-year 12%
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subordinated debenture. In response, the TWA board established a
special committee, comprising directors Edward Crane and Lester
Cox, to review the terms of the proposal. Mr. Crane and Mr. Cox
are former directors of Ozark Airlines and the only TWA directors
that are arguably "outsiders." This committee retained the now
defunct law firm of Finley, Kumble, etc. as its attorneys, and the
investment banking firm of Dillon, Read & Co. Inc. ("Dillon Read")
as its financial advisor. Dillon Read was engaged to give financial

advice to the committee and to render an opinion as to the fairness,
from a financial point of view, of any offer extended. In carrying
out that function, Dillon Read interviewed TWA's senior officers,
as well as Mr. Icahn, and examined TWA's asset appraisals, historical
financial results, operations and prospects. In connection with its
review, Dillon Read gave the committee several written comparative
analyses of various aspects of TWA's financial position.
After doing this work, Dillon Read concluded on September 10,
1987 that it was not in a position to opine that the offer of $20 cash
and $20 face amount of debenture was fair.
At the special committee's request, Dillon Read commenced
negotiations with Mr. Icahn and his representatives which took place
by phone and in person during the course of the next month. It is
said that the price offered by Mr. Icahn in mid-October -$20 in
cash and $25 face amount of a 12% subordinated debenture-was
the result of these negotiations. On October 15, Dillon Read announced its willingness to issue an opinion that that proposal was
fair from a financial point of view. A press release announcing the
approval of the revised proposal was issued the following day. The
stock market break of October 19, 1987, however, intervened and
Mr. Icahn terminated the second proposal on October 20. At the
time the second proposal was withdrawn, Mr. Icahn owned 73% of
TWA's stock.
Consideration of the Present Proposal.

The proposal now under consideration was announced on April
22, 1988, the same day on which the Company announced very
favorable financial results for the first quarter of 1988. The special
committee, still comprising Messrs. Cox and Crane, was again asked
to consider the proposal. It elected to retain Dillon Read as investment
banker, and continued with its prior legal counsel, now associated
with another firm. The latest proposal remained at $20 in cash but
increased the face amount of the 12% subordinated debenture to
$29.
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The members of the special committee appear to have had a
narrow view of the responsibilities they assumed in accepting service
on that committee. Mr. Cox's testified:
My questions now refer to the independent committee.
Did you understand that, in negotiating with Mr. Icahn,
it was your function, and the function of Dillon Read, to
get the highest value within the range of fairness that you
could in negotiations with Mr. Icahn?
Q.:

A: Our function wasn't to deal with Mr. Icahn at all, the
independent committee. That was Dillon Read's charge to
do that. Their charge was to negotiate with Mr. Icahn until
they felt they could render their fairness opinion, and whatever that range was, I don't know.
(Cox Dep. at 127-128).
Mr. Crane had a similar perception of the duties of the committee:
Q: Was it your concern that, in negotiations, that you
would be able to obtain the highest price that could be
obtained?
A: No, it was not our intent to obtain the highest price
possible.
Our charge was to determine whether the offer was
fair to the minority shareholders, and we engaged investment bankers to determine whether it was fair from a
financial standpoint.
I think we would have had an impossible charge to
determine what is the highest value that could be achieved.
Further, our charge was to evaluate the offers that were
on the table from Mr. Icahn.
Q: Did you instruct Dillon Read to attempt to get the
highest possible value from Mr. Icahn?
A: No, we did not instruct them to get the highest price.
In 1987, they indicated that they could not render an
opinion based on the original offer, and they were asked
to go back and negotiate the possibility of an increase in
Mr. Icahn's offer.
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Q: Was it your understanding that Dillon Read was attempting to negotiate the highest possible price within a
range of fair value?
A: I think I have just answered the question. No, we did
not tell Dillon Read to get the highest price.
We asked, is the offer fair . . .
(Crane Dep. at 113-115).
The committee appears to have relied almost completely upon
the efforts of Dillon Read, both with respect to the evaluation of
the fairness of the price offered and with respect to such negotiations
as occurred. This is not itself unusual in concept, although a number
of factors make this heavy reliance somewhat unusual in this instance.
First, as pointed out above, the directors did not seem to understand
that their duty was to strive to negotiate the highest or best available
transaction for the shareholders whom they undertook to represent.
Second, it is not clear that Dillon Read itself thought its responsibility
was to push for the best available price rather than one it could
regard as falling within a range of fairness. Dillon Read's Mr.
Yancey, who was in charge of the assignment for the firm, testified
as follows:
[Ojur role was to provide the independent committee with
our opinion with respect to the fairness of the consideration
being offered by the Icahn entities to the minority interests
of TWA ....
(Yancey Dep. at 14).
Third, Dillon Read never brought its various analyses down to
a single range of value for TWA shares. Rather, it did a series of
analyses employing different valuation methodologies, each of which
generated a possible range of values. These ranges of value themselves
were wide-ranging. 1 Then, when faced with the Icahn $20 cash/$30
principal amount of debt offer, Dillon Read expressed its view that,
in its opinion, it was fair from a financial point of view to the
1. The discounted cash flow methodology is, of course, quite sensitive to
both the projected net income of the firm and the discount rate chosen. Dillon
Read's various discounted cash flow computations lead to ranges between $14.50
per share and $66.29 per share. Dillon Read's values, based upon "comparable
squeeze-out transactions," were between $28.24 and $35.60. Its "implied market
value based upon comparable trading statistics" was, on May 6, between $25.49
and $39.41. And its value on "adjusted common shareholders' equity" was $41.83.
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minority. Thus, the special committee was not apprised whether
Dillon Read, had it forced itself through the analytical step between
the analysis it did and the opinion it expressed, would have regarded
the price offered as at the lowest edge of a broad range of arguably
fair prices, or at some other position on such a scale. That information
would be quite pertinent to a negotiator who understood that a "fair
price" is always an arguable point on a range; who understood that,
while a self-dealing fiduciary must offer a "fair" price, minority
shareholders-particularly where a majority of minority voting provision is employed-have no obligation to accept a price that falls
within some range of fair prices; and, who sought not merely to
bless a transaction that a banker was willing to call fair, but who
sought to negotiate the highest possible price. But the special committee in this case, appearing to reflect a complacency referable to
an imperfect appreciation of the proper scope and purpose of such
a special committee, did not ask its advisor to express a view about
a range of fair value for TWA shares held by the minority shareholders.
At a meeting on May 5, Dillon Read presented its various
analyses to the special committee. The special committee then sought
an indication of Dillon Read's view of the fairness of the $20/$29
offer then on the table. Plaintiffs assert that Dillon Read, in effect,
there indicated that it found that offer to be unfair. While I cannot
here finally resolve factual disputes, for purposes of this motion, I
accept Dillon Read's testimony that it refrained from expressing an
opinion because it felt the $20/$29 offer was fair and that to express
such a view would diminish the opportunity for further improvement.
The committee instructed Mr. Yancey of Dillon Read to attempt to
increase consideration from Mr. Icahn. That was done the following
day by telephone. In that exchange, Mr. Icahn-according to his
testimony-asked Mr. Yancey:
Are you telling me, in all honesty ... I remember saying
this to him . . . are you telling me in all honesty, you are

telling me this is unfair or even inadequate? This offer is
the right offer . ..
to which Yancey replied:
I think you should go higher.
(Icahn Dep. at 68). Faced with this weak response, Mr. Icahn
increased the paper part of this offer one dollar (about $.63 of cash
value). He stated that this would be his last, his highest offer. Dillon
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Read did not press Mr. Icahn further, but agreed to issue its fairness
opinion on the resulting price of $20 in cash and $30 face amount
12% debenture.
The board of TWA adopted the position that Dillon Read and
the independent committee eventually reached. Following Mr. Icahn's
offer, which Dillon Read accepted as having reached a level which
could be called fair, the board unanimously approved and adopted
the merger agreement. Messrs. Icahn, Kingsley and Schnall abstained
from voting on the decision.
A proxy statement was issued on August 12, 1988, and the
transaction has since been approved by 96% of the minority stockholders.
TWA 's Proposed Acquisition of New Aircraft.
Three days after the August 12 proxy was distributed, TWA
disclosed in its Form 10-Q filing which was sent to stockholders,
that as of August 12 and continuing to date, it was involved
in discussions with (but to date has made no firm commitments to) several aircraft and engine manufacturers that
could potentially provide TWA with up to sixty new aircraft
(half of which would be on an option basis) over a three
to five year period.
The filing went on to state that these aircraft would cost between
$1.5 and $2 billion which would be financed through secured borrowings for 70-80% of the purchase price of the aircraft.
Without reference to any such major program, the president of
TWA had on July 13, 1988 informed Senator John Breaux that
TWA was then "[c]urrently negotiating with three major manufacturers and hope[d] to place a substantial order for new aircraft within
the next 30 to 60 days." (See Savett Exhibit 2).
In his deposition testimony, Mr. Icahn sought to present this
topic as too gossamer a prospect to be a fit subject for disclosure
(see Icahn Dep. at 76-77). In a September 9, 1988 answer to a
petition in an administrative proceeding in the Department of Transportation, however, the Company stated in part:
Beyond the acquisitions described above, TWA's Board
of Directors in June 1988 approved in principle a new
aircraft acquisition program, which was reaffirmed by Icahn
on September 7, 1988 at the shareholders meeting. As a
result, TWA is engaged in current discussions with several
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aircraft and engine manufacturers that will provide TWA
with up to 60 new aircraft over a three to five year period.
While the timing of the acquisition announcement is
dependent upon the completion of TWA's analysis of all
of the available options, there can be no doubting the
sincerity of the Board of Director's commitment to a new
aircraft acquisition program.
(Savett Exhibit 1, at 28).
An aircraft acquisition program of this scope is not adverted
to, let alone fully described, in the proxy solicitation materials. The
only disclosure there relating to acquisition of aircraft informed stockholders that TWA planned to add two wide-body and four narrowbody aircraft to its fleet, while retiring three less efficient narrowbody aircraft. Equally important, to plaintiffs at any rate, is that
the projections contained in the proxy statement and provided to
Dillon Read do not contemplate any large scale aircraft acquisition
program of this sort.
II.

[6-7] Consideration of the pending motion to preliminarily enjoin
the effectuation of the merger authorized on September 7 entails
consideration of the effect, in the circumstances presented, of two
techniques of corporate governance, each of which is designed to
assure non-judicial protections to minority shareholders in the setting
of an interested merger. Both the device of the special negotiating
committee of disinterested directors and the device of a merger
provision requiring approval by a majority of disinterested shareholders, when properly employed, have the judicial effect of making
the substantive law aspect of the business judgment rule applicable
and, procedurally, of shifting back to plaintiffs the burden of demonstrating that such a transaction infringes upon rights of minority
shareholders. By referring to the substantive aspects of the rule, I
refer to the fact that the burden that is shifted back to plaintiffs by
the proper use of these devices is a particular and a particularly
difficult one. Both of these devices were treated by our Supreme
Court in its well-noted opinion in Weinberger v. UOP, Inc., Del. Supr.,
457 A.2d 701 (1983). Thus, to be seen now as having a reasonable
probability of success on their claims, plaintiffs must, at the least,
establish a substantial basis to doubt the effectiveness of both of these
devices in this instance.
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As to the special committee, plaintiffs claim, in brief, that it
was so passive, ill-informed and confused as to its mission that its
actions can be accorded no effect. It is claimed that the members
of that committee never properly considered the value of TWA shares,
indeed had no view at all on that critical subject, were uninformed
on material aspects of value, had a fundamental misunderstanding
of their responsibilities, and were advised by an investment banker
who itself never arrived at a view as to a range of value for the
TWA minority shares (or the shares of the Company generally), and
who had a conflict of interest.
If these allegations were ultimately sustained, the result would
be, not as plaintiffs contend-that the transaction itself would be
deemed to constitute a breach of duty-but that the burden shifting
effect of the independent negotiating committee would not obtain
and Mr. Icahn and his affiliates would, putting other matters to one
side, be required to establish the entire fairness of the transaction
at trial.
The majority of the minority voting provision, however, provides
to defendants an alternative technique to avoid the heavy burden of
establishing the entire fairness of this transaction, even if the special
committee is found to be ineffective to shift the burden. With respect
to that technique, defendants must show that the ratifying vote of
the disinterested shareholders was on complete information. This,
plaintiffs say, defendants cannot do. The proxy statement, plaintiffs
contend, was materially misleading and deficient.
[8] I have concluded that, in light of the record as it now
appears, the current motion should be decided on the preliminary
view that the special committee did not supply an acceptable surrogate
for the energetic, informed and aggressive negotiation that one would
reasonably expect from an arm's-length adversary. Weinberger envisions that minority interests might be protected by a special committee
that did emulate that arm's-length process. See Weinberger, 457 A.2d
701, at n. 7. Experience has shown that that procedure can work
well. See, e.g., Freedman v. Restaurant Associates, Inc., Del. Ch., C.A.
No. 9212, Allen, C. (October 16, 1987). But the burden shifting
effect will not occur where the special committee did not adequately
understand its function-to aggressively seek to promote and protect
minority interests-or was not adequately informed about the fair
value of the firm and the minority shares in it. This motion does
not occasion any final determination of the legal effect of the actions
taken by the special committee. I am satisfied, however, that such
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substantial questions have been raised as to its effectiveness that, for
these purposes, no weight may be accorded to its actions. Thus, so
far as the special committee device is concerned, this case currently
appears to be one in which defendants do bear the burden to establish
the entire fairness of the transaction.
Turning to the majority of the minority voting provision, I also
am left, having reviewed the limited record available, with a number
of unresolved doubts concerning the adequacy of the proxy disclosures. Those matters are explained below. (See pp. 23-31). For that
reason, I cannot regard the approving vote of a majority of disinterested shareholders as having a preclusive effect on the present
motion, which it dearly would otherwise have as a practical matter.
Accordingly, I conclude for these purposes that defendants will
bear the burden to show the entire fairness of the transaction at
trial, even though plaintiffs continue on this application to bear the
burden to establish their entitlement to the preliminary relief sought.
Joseph v. Shell Oil Co., Del. Oh., 482 A.2d 335 (1984). My assessment
of the merits of plaintiffs' contentions-both with respect to the
inadequacy of price and the inadequacy of disclosure-does not yield
the degree of confidence that, in these circumstances, would justify
enjoining the effectuation of the merger. A number of circumstances
persuade me that more is needed than has here been shown.
[9-10] First, although Mr. Icahn is a controlling shareholder
who bears fiduciary obligations, he also has rights that may not be
ignored. His rights include a right to effectuate a transaction of this
kind so long as the terms are intrinsically fair. Since as a controlling
shareholder he may do so for reasons unrelated to the corporation's
business, his principal, but not sole, obligation as a controlling
shareholder in a self-interested merger is to pay a price that is
completely fair to the minority considering all relevant circumstances
(including timing of the transaction). Thus, a central issue here,
ultimately, is whether the price proposed and approved is fair considering all of the circumstances. The proposed merger may, in fact,
offer such a price. Dillon Read apparently concluded that the price
was fair. Plaintiffs' expert has reached a very different conclusion,
but I can make no responsible choice between these two expert
valuations now. Accordingly, to enjoin the transaction now would
be plainly to injure the interests of (and perhaps infringe the rights
of) Mr. Icahn with no confidence that the price proposed is not
entirely fair.
Secondly, a huge majority of class members have approved this
transaction and expect the transaction to be closed shortly. While
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the record does not show the composition of the public shareholders,
it is noteworthy that the market has known for about three years
that this merger would be effectuated sooner or later, and the huge
margin by which it was approved-when the minority knew that it
alone had power to reject it-is not without significance in evaluating
the interests of the class members.
Thirdly, if an injunction is denied on the assumption that the
price is entirely fair, and that assumption is proven at trial to be
incorrect, an award of damages to the class, with prejudgment interest, will be effective to compensate for any injury sustained. This
is not an instance in which calculation of damages (i.e., an "entirely
fair" price) would be more difficult or speculative later. We have
no ongoing contest for control. Moreover, here an award of damages
would not be so large in relation to the financial ability of the
defendants to pay as to make resort to a damage alternative a
formalistic fiction, as it may be in some instances in which enormous
personal liability from individuals is the alternative to a transaction
related preliminary remedy.
If an injunction were to be granted on the alternative assumption
that the price is not completely fair, and that assumption were proven
incorrect at trial, there would be no effective way to remedy any
resulting loss to Mr. Icahn occasioned by the mistake. It would be
difficult to prove a loss resulting from such an error. Moreover,
even more practically, given the large amount that the Icahn entities
will withdraw from the enterprise in connection with the merger and
the relatively small number of shares in the class, the entry of an
injunction would no doubt create a substantial pressure on defendants
to settle this claim promptly by paying more money, even if the
price already offered is entirely fair.
[11] While this court does seek to protect the rights of minority
shareholders who are subject to the power of a dominant shareholder,
it does not seek to be a partisan on their behalf.
I therefore conclude that, even though plaintiffs have raised
serious questions about the effectiveness of the special committee,
and about the adequacy of the disclosure, they have not sufficiently
demonstrated that it is likely that the price offered is not fair, that
the transaction otherwise constitutes a breach of fiduciary duty, or
that the disclosure is inadequate. The availability of an action for
rescission or, more realistically, damages, and the inability effectively
to protect the defendants from the consequences of an improvident
grant of the remedy, in addition, lead me to decline to issue the
remedy sought.
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What follows is a short statement concerning the adequacy of
the disclosure. I need not say more about the special committee,
having concluded that its activities would themselves provide neither
a basis to enjoin the transaction preliminarily, nor a basis to shift
the burden to plaintiffs at trial.
III.

[12-13] The legal standard for disclosure under our law is es2
sentially the same as that developed under the federal securities law.
See Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944-45
(1985). A finding of materiality, with respect to information that is
available for disclosure, requires:
A showing of a substantial likelihood that, under all of the
circumstances, the omitted fact would have assumed actual
significance in the deliberations of a reasonable shareholder.
Put another way, there must be a substantial likelihood that
the disclosure of the omitted fact would have been viewed
by the reasonable investor as having significantly altered
the "total mix of information available."
Id.
As indicated above, plaintiffs advance five specific claims of
inadequate disclosure. First, as to their claim that the defendants
knew that the price offered was on the lowest edge of what Dillon
Read could say was fair, I find (for these purposes) that there is no
sufficient basis to conclude either that the board or the special
committee did so believe. What was said above (pp. 10-12, supra)
reflects the impression that the special committee was not told enough
by Dillon Read to infer where, on a hypothetical range of fair prices,
the offer accepted would fall. Thus, for present purposes, I reject
the factual assertion that forms the predicate for this claim of nondisclosure.
Second, the proxy solicitation states that the net book value of
TWA on March 31, 1988 was $4.12 per share, but would be approximately $11 per share if unrealized securities gains were realized.
In its valuation work, Dillon Read generated a figure of $41.83 for
"adjusted common shareholders' equity" by adding to the $4.12 per

2. The similarity is not exact. Compare Bershad v. Curtiss-Wright, Del. Supr.,
535 A.2d 840 (1987) with Basic, Inc. v. Levinson, 108 S. Ct. 978 (1988). But for
present purposes, the statement in text holds.
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share stated or book value $8.38 for unrealized securities gains, and
a larger amount for several other categories of assets which its analysis
indicates have a value substantially in excess of book value, including
international operating rights, land and building, flight equipment,
etc. (See Congress Aff., Exhibit J, p. 000086). As to the "failure"
to disclose this $41.83 construct, defendants answer first that there
can be no requirement to disclose each of the components of Dillon
Read's analysis, and the market value of TWA assets, stated on a
per share basis, is but one of the many ways in which Dillon Read
tested the fairness of the Icahn offer. Secondly, they state that the
information from which the fair market value figures were deduced
was disclosed in appraisal information that was set forth at various
points of the proxy statement (e.g., pp. 19-20, 49-51), even though
not on a per share basis. Finally, defendants assert that all of Dillon
Read's analyses, including, of course, the $41.83 adjusted stockholder
equity figure, were disclosed in SEC filings which were available
publicly.
[14] Each of these responses is rather underwhelming. It is, of
course, true that each element of a financial expert's analysis need
not be disclosed. To say that, however, is not to say that a material
fact that is reported in such a study is somehow exempted from the
duty of candor. Nor can I agree that if a fact is material, that a
failure to disclose it is necessarily cured by reason that it could be
uncovered by an energetic shareholder by reading an SEC filing.
Closer to an acceptable response is the assertion that the number
could be derived from appraisal information contained in the proxy
statement. Plaintiffs say this is not the case; that it cannot be derived.
Be that as it may, if this adjusted asset value is material in making
the decision the shareholders were asked to make, it is rather hard
to say it was disclosed in a way that meets an obligation of complete
candor, even if it could be derived from the materials distributed.
The more fundamental question, however, is whether the information about the market value of assets, expressed in an easyto-compare per share basis, is material to the decision the shareholders
were asked to make. Would it have "significantly altered the total
mix of information available?" To preliminarily assess that question,
one must recall that the transaction under review was a merger of
an ongoing concern; there was no prospect of a liquidation in which
all or substantially all of the Company's assets would be sold, and
thus this market value realized. Accordingly, a fact that would have
obvious materiality if the question were whether to liquidate the firm
or to continue its operation has less pertinence if the question is
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rather, "what is a minority interest in an ongoing business worth?"
Surely the financial results that these assets could be expected to
obtain as part of this functioning enterprise is, in this setting-where
a "bust-up" is precluded by a majority shareholding-a far more
pertinent way of looking at value. I cannot now say that in the
context of this proposed transaction, that the disclosure of a market
value of assets expressed on a per share basis would appear likely
to be viewed as meaningfully altering the total mix of information
provided to minority shareholders.
Third, it is said that the failure to disclose that, in Dillon Read's
view, the $20 principal amount of debt that is to constitute a portion
of the proposed price would trade at between $16.50 and $19.50,
while arguably disclosing a view that the debt was worth $20 per
share (but see Proxy, p. 14), was misleading and incomplete. Surely
the expected value of the debt security is a most material consideration
to a shareholder. Whether an opinion on that question, as opposed
to factual information that may be relevant to future value, is a
material matter involves a discriminating, multi-factorial analysis.
See In Re Anderson Clayton Shareholders Litigation, Del. Oh., 519 A.2d
669 (1986); Weinberger v. Rio Grande Industries, Inc., Del. Oh., 519
A.2d 116 (1986).
Defendants say Dillon Read did not render an opinion on the
expected value of the debenture, and its informed prediction of a
trading range was extraordinarily "soft" information and appropriately not disclosable under the test of materiality. More important,
they say, is the fact that the market had already fully evaluated the
value of the debt by the time the shareholders were asked to vote.
Thus, TWA stock was trading at about $37 on August 12 (the date
of the proxy) and at about the same price on September 7. Therefore,
defendants say, it is fiction to pretend that anyone with an interest
did not know that the value of the debt was about $17 a share as
of the time of the meeting. I find defendants' position altogether
persuasive; an opinion on value, if one is present here, is a small
relevance given the other information reflecting the market's actual
evaluation of the debentures.
Fourth. Most troubling of the disclosure claims is the claim that
a huge financing ($1.5 to $2 billion) of new aircraft is in the works,
that such a program would have or could have a dramatic impact
upon the Company, that shareholders were told nothing of it in the
proxy statement, and quite little otherwise, and that this failure
constitutes a fatal defect in the proxy disclosures. The possible impact
of a plan of this scope upon the Company and upon the security of
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the debt consideration offered in the merger is said to be highly
material. Moreover, it is said to render particularly stale and misinforming the projections contained in the proxy (pp. 18-19), including the "down side" projections inserted by the Icahn interests
unilaterally, apparently for no purpose other than to deflate expectations (p. 19).
I am, at this stage, unpersuaded by defendants' assertion that
"to the extent any 'plans' existed, they were fully disclosed in the
Form 10-K . . . and in the Form 10-Q, both of which were provided

to shareholders." Surely the disclosure in the 10-K gives no hint of
a major aircraft acquisition program. Nor is it credible that the 10Q disclosure was a "full" disclosure of what planning information
the Company possessed at that time. Equally unimpressive is defendants' position that a $1.5 billion to $2 billion leveraged aircraft
acquisition program would be of no real interest to those asked to
hold the Company's debt since the lenders in any such program
would look to the aircraft as security for repayment. It is not said
that such lending would be without recourse to the Company.
Moreover, it is unclear on this record the extent to which Dillon
Read considered any such large scale aircraft acquisition plans in
updating its May 6 informal opinion on fairness of price.
The record on the entire subject is skimpy, however. It is not
inconsistent with the assertion that the limited disclosure made is
fully adequate because there are so few particulars that have yet
been fixed that only the vaguest sort of disclosure could truthfully
be made. Plaintiffs say that more specific impacts of this general
scheme than have been disclosed must be known to the board, and
under the law (Flynn v. Bass Brothers Enterprises, Inc., 744 F.2d 978
(3d Cir. 1984); In Re Anderson Clayton, supra; Weinberger v. Rio Grande,

supra) these plans or the financial impact of them should have been
disclosed. Plaintiffs, however, have been unable to present more than
the fact that some effort of some kind is going forward; that the
project is of a massive scale; and that TWA has expressed confidence
to the Department of Transportation that the plan would be successfully arranged. This is not enough to permit the court sensibly
to apply the appropriate tests and judgments to determine even
preliminarily whether what has been said in the 10-K and 10-Q is
all that is required to be said. Thus, neither side has persuaded me
of their claim, even provisionally, and plaintiffs, as the party with
the burden, must fail on this point.
[15] Fifth. The final disclosure point that causes some concern

under the appropriate legal test is whether there is a substantial
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likelihood that shareholders would have been misled by the proxy
statement into believing that their interests were more fully protected
by aggressive bargaining than in fact they were. No disclosure in a
case such as this is presumably of greater importance to a shareholder
than a disclosure that independent directors have actively negotiated
on his behalf and have concluded, as here, that acceptance of the
proposal is in his best interests. While corporate directors surely have
no duty to adopt in corporate disclosure documents plaintiffs' characterizations or legal conclusions with respect to relevant facts (Fisher
v. United Technologies Corp., Del. Ch., C.A. No. 5847, Hartnett, V.C.
(May 12, 1981)), they do operate under a duty to assure that all
relevant facts are disclosed, including facts relating to their own
actions and motives if they are truly relevant to the decision to be
made. With respect to this claim, I am of the view that some
probability of success has been shown, but that probability is not
great enough to warrant interference with effectuation of the merger.
It is not, in the circumstances, a "reasonable" probability of ultimate
success.
One's inability to reach a confident view with respect to several
of the posited disclosure claims, while acknowledging that plausible
claims of incomplete or misleading disclosure have been made, does
not mean that an injustice may be occurring here without a remedy.
The availability of an effective remedy-an action for rescissionary
damages 3-preclude that conclusion and the remedy now sought.
For the foregoing reasons, the application is denied.

3. Without ruling on the matter, I note that the plausible claims of material

misrepresentations suggest that an appraisal remedy might not be an adequate legal
remedy here if the disclosures are deficient, shareholders have opted for the merger
and eschewed appraisal on misinformation. This subject is, however, no doubt more

complex than a cursory consideration of it reveals.

