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BRAUNSCHWEIGER v. AMERICAN HOME SHIELD
CORP.
No. 10,755
Court of Chancery of the State of Delaware, New Castle
October 26, 1989
Plaintiff stockholders of American Home Shield Corporation filed
a motion seeking an order preliminarily enjoining a proposed merger
between American. Home and an affiliated entity of Servicemaster,
L.P. Senior management of American Home are affiliated with
Servicemaster. Plaintiffs' main claim is that the American Home
directors, aided and abetted by Servicemaster, have, by approving
a merger agreement and distributing a proxy statement/prospectus,
breached their fiduciary duties of proceeding with care with the single
intention to achieve the best available transaction for the benefit of
American Home's shareholders.
The court of chancery, per Chancellor Allen, denied plaintiffs'
requested injunctive relief. The court reviewed the plaintiffs' assertions concerning the proxy disclosure and the board's failure to inform
themselves adequately of alternatives available at the time of the
proposed merger and concluded that an order precluding effectuation
of the merger was at least as likely to injure the economic interests
of the shareholders as to protect or enhance those interests. Under
these circumstances, the court held a preliminary injunction is not
warranted.
1. Injunction

0= 17, 137(2)

The remedy of preliminary injunction is granted in extraordinary
circumstances to prevent injury that will otherwise occur prior to a
final adjudication and that could not be adequately compensated by
an award of damages at that time or otherwise effectively remedied.
2.

Injunction

0= 14, 135, 136(2)

Granting of preliminary injunctive relief is said to be discretionary in that it entails the exercise of judgment that must balance
a number of competing considerations; that is, balance the equities.
First, the court must be persuaded that the plaintiff has shovm a
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reasonable probability of ultimate success on its claims; second, the
court considers the threat of irreparable injury to plaintiff (the presence of such a threat is the sine qua non of the entry of injunctive
relief); and third, the court will look to the effects its order may
have on others before granting such relief.
3.

Corporations

0

310(1), 310(2)

While the Revlon case does not require that whenever a cor-

poration is to be sold for cash an auction be held, it does require
at the least that directors take reasonable steps designed to assure
that they have probed for alternatives and have a reasonable basis
to conclude that the choice that they make is the best available
alternative.
4.

Corporations
Injunction

C--0

189(12), 510, 584

137(1), 154

In the circumstances where entry of an order precluding effectuation of a merger would appear to be at least as likely to injure
the economic interests of the corporate shareholders as to protect or
enhance those interests, a preliminary injunction is not warranted.
5.

Corporations
Injunction

C---

189(12), 510, 584

0 =137(1), 137(2), 154

While the risk of upsetting a transaction cannot, in every instance, preclude the grant of injunctive relief, where the failure of
a better proposal to emerge over a lengthy period supports shareholders' conclusion that the current offer is the best available, and
to enjoin consummation of it, if it is approved by the shareholders,
would necessarily run ihe risk of upsetting the transaction, injunctive
relief should not be granted.
6.

Corporations

C

510

It is the shareholders who have the right to approve or reject
a merger transaction; they may decide to risk loss of a potential deal
or to embrace it.
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= 180

Securities Regulation

C=- 119

If the shareholder prerogative is to be respected, the shareholders
must be afforded full and complete disclosure of material information.
8.

Corporations

C= 310(1)

The test used to discern when a misstatement or omission rises
to the level of materiality has 'been carefully defined under Delaware
law as requiring a showing of a substantial likelihood that, under
all the circumstances, the omitted fact would have assumed actual
significance in deliberations of a reasonable shareholders; put another
way, there must be a substantial likelihood that disclosure of omitted
fact would have been viewed by a reasonable investor as having
significantly altered the total mix of information available.
9.

Corporations

O= 180, 299, 510

A reasonable stockholder, in deciding whether to vote to approve
the merger agreement, will focus, among other things, on what
information the special committee considered in reaching its decision
to recommend that the board approve the merger agreement, and
would not be particularly interested in whether the special committee
was privy to all that information when it reached the nonbinding
agreement in principle prior to its recommendation.
Joseph A. Rosenthal, Esquire, and Kevin Gross, Esquire, of Morris,
Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware; Ralph
L. Ellis, Esquire, and Joshua N. Rubin, Esquire, of Abbey & Ellis,
New York, New York; and Klari Neuwelt, Esquire, and Laurence
D. Paskowitz, Esquire, of Wolf Popper Ross Wolf & Jones, New
York, New York, for plaintiffs.
Edward P. Welch, Esquire, and Randall S. Thomas, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, Wilmington, Delaware, for
defendant American Home Shield Corporation.
Michael D. Goldman, Esquire, PeterJ. Walsh, Esquire, and Stephen
C. Norman, Esquire, of Potter Anderson & Corroon, Wilmington,
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Delaware; and Melvin R. Goldman, Esquire, and Paul T. Friedman,
Esquire, of Morrison & Forester, San Francisco, California, for
defendants Alan C. Furth, John C. Bratton, and William E. McKenna.
A. Gilchrist Sparks, III, Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Jeffrey S. Davidson, Esquire, Michael E. Baumann, Esquire, and
Martin R. Boles, Esquire, of Kirkland & Ellis, Washington, D.C.,
for defendant ServiceMaster, L.P.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendants Lynn J. Brinker and Daniel
F. Brinker.
ALLEN,

Chancellor

Pending is a motion by plaintiffs, stockholders of American
Home Shield Corporation (the "Company"), seeking, among other
things, an order preliminarily enjoining the effectuation of a proposed
merger between the Company and an affiliated entity of ServiceMaster,
L.P., a Delaware limited partnership ("ServiceMaster"). Senior
management of the Company is affiliated with ServiceMaster in
connection with the proposed transaction. Effectuation of the merger
is conditioned upon the approval of the merger agreement by the
holders of a majority of the outstanding shares of common stock of
the Company. A special meeting of stockholders has been called for
October 27, at which time the merger agreement will he submitted
to the stockholders for such approval.
The principal thrust of plaintiffs' claim is that the director
defendants, aided and abetted by ServiceMaster, have, in approving
the merger agreement and in the dissemination of a proxy statement/
prospectus in connection with the transaction, breached their duty
to proceed with care and with the single intention to achieve the
best available transaction for the benefit of the Company's shareholders.
For the reasons discussed below, the requested relief shall be
denied.
I.
The facts, as they appear in the record, are summarized below.
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The Company
American Home Shield Corporation is a Delaware corporation
with its principal office in Santa Rosa, California. It is engaged
primarily in the unusual business of providing home service contracts
to homeowners. Under these contracts, the Company agrees to repair
or, if necessary, replace covered household appliances or systems
(i.e., hot water heaters, electrical, central heating, plumbing and
central air conditioning systems) that malfunction due to ordinary
wear and tear. The Company is a leader in this business; as of
December 31, 1988, approximately 200,000 of the Company's home
service contracts were in force in 37 states and the District of Columbia. 1
Lynn J. Brinker is chairman of the board, president and chief
executive officer of the Company. Mr. Brinker assumed the office
of chairman in October 1981. In April 1982, he became chief executive officer. He was, however, not employed full-time by the
Company until March 1984. Prior to Mr. Brinker's involvement, it
appeared that the Company was floundering. It incurred losses in
every year but one from 1971 through 1983. Under Brinker, the
Company's fortunes were reversed. In 1984, Brinker's first year of
full-time employment, the Company achieved a profit for the first
time in five years. Profits continued to rise each year thereafter,
with the exception of 1988.2 Lynn Brinker's son, Daniel Brinker, is
now a director, executive vice president and chief operating officer
of the Company. In 1987, the Company made a public distribution
of common stock and as of August 28,

1989,3

there were 9,230,956

shares of common stock outstanding. Lynn Brinker and Daniel Brinker
own between them about 6% of the outstanding stock. The Company's board is comprised of five persons, none of whom, other
than Lynn and Daniel Brinker, owns a substantial amount of the
Company's stock or are employed by the Company. The three non-

1. ServiceMaster is a holding company that conducts no operations. Its only
assets are all of the units of limited partnership of The ServiceMaster Company
Limited Partnership, a Delaware limited partnership ("SVM"). Through SVM
and other affiliated entities, ServiceMaster is a leading provider of professional
cleaning, termite and pest control and lawn care services to residential and commercial users, and is also a leading provider of supportive management services to
health care, educational and industrial clients.
2. The Company's 1989 earnings are estimated to rise above the 1987 level.
3. August 28 is the record date for determining the holders of common stock
entitled to vote at the special meeting.

1002

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 15

employee directors have all joined the board in recent years (1985,
1986 and 1987).
The 1988 idea of a management affiliated buyout
Beginning in June 1988, the Brinkers and other members of
management (the "management group") began exploring the feasibility of a leveraged buyout of the Company in which they would
participate. This was done without notification to or authorization
from the board (apparently Lynn Brinker informed the Company's
outside directors of this activity informally after a board meeting in
November 1988). In the course of these meetings, it appears that
confidential Company information was disclosed.
In the course of these explorations, Brinker held discussions with
approximately ten entities, including a regional investment banking
firm, Robinson-Humphrey Company, Inc., and other investment
bankers. The thrust of these discussions was that the Brinkers were
looking for a financial partner in a management buyout of the
Company. Indeed, Comp-U-Card was the only entity approached
by the Brinkers that might qualify as a "strategic buyer." '4 Several
of these financial entities made preliminary proposals to the Company; the highest written expression of interest received by the
Company was for a price of $8.75 per share, which Mr. Brinker
regarded as too low.
These efforts to explore a leveraged buyout of the firm were in
remission when, on March 6, 1989, Robinson-Humphrey published
its "Weekly SouthEast Highlights" report stating the view that the
Company was a possible acquisition candidate.
The ServiceMaster transaction
On January 10, 1989, C. William Pollard, president and chief
executive officer of ServiceMaster, telephoned Lynn Brinker to discuss
possible operating synergies between ServiceMaster and the Company.
General discussions were held concerning possible ways the entities could do business together, including the possibility of a mar-

4. A "strategic buyer" refers to a buyer that perceives certain operating
synergies with the target and thus acquires the company in order to operate it, or
a part of it. A financial buyer on the other hand is one, such as the investment
companies that have come to prominence in recent years, that would not be expected
to participate in the management of the business.
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keting arrangement pursuant to which the home repair-related services
provided by the Company might be offered to customers of
ServiceMaster or the services provided by ServiceMaster could be
offered to customers of the Company.
On March 16, Lynn Brinker contacted Pollard concerning a
possible acquisition of the Company by ServiceMaster in conjunction
with members of the Company's senior management. Things moved
quickly. During the period between March 20 and March 28, meetings were held between representatives of the Company's management, including Lynn Brinker, and representatives of ServiceMaster,
including Pollard, to discuss a possible transaction. Mr. Brinker did
not inform the board of these negotiations. 5 On March 21, Brinker,
on behalf of the Company, 6 entered into a confidentiality agreement
with ServiceMaster and thereafter ServiceMaster obtained access to
financial and operating data of the Company, including projections
of future performance. This confidentiality agreement was executed,
and the confidential information released by Brinker, without notification to the board of directors.
At a specially called meeting of the Company's board of directors
on March 28, the Brinkers informed the Company's outside directors?
of the discussions with ServiceMaster and stated that the Company
should be prepared to receive an offer. The board then adopted a
resolution appointing the three outside directors as a special committee to "examine, review, evaluate and negotiate any proposals
received for the acquisition of the Company .... .

The resolution

adopted at that meeting also stated that "this Board action to create
a Special Committee is not intended to reflect a decision to sell the
Company." The Special Committee then retained legal counsel and
the firms Robinson-Humphrey and Dean Witter Reynolds, Inc.
("Dean Witter") as its financial advisors. 8

5. Brinker justifies this non-disclosure to the board on the ground that his
negotiations were ServiceMaster were as a potential participant in an offer for the

Company, and that he did not attempt to negotiate on behalf of the Company any
terms of a possible acquisition by ServiceMaster.

6. See note 5, supra.
7. Alan C. Furth, John C. Bratton and William E. McKenna.
8. The minutes of the March 28 board meeting indicate that the full board

passed a resolution authorizing the Special Committee to retain two financial advisors
in connection with it work; Robinson-Humphrey, the firm that had identified the
Company as a target, was specifically suggested to the Special Committee in the
resolution creating the Committee.
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On March 30, the management group and ServiceMaster reached
an agreement in principle concerning the basis upon which management would participate in the equity and in the management of
the merged entity. That agreement was embodied in an unexecuted
letter dated March 30, 1989; it being understood that a binding
agreement between ServiceMaster and the management group would
be negotiated only if a definitive merger agreement was reached
between the Special Committee and ServiceMaster. 9
On March 31, 1989, ServiceMaster, through its financial advisor
Goldman Sachs & Co. ("Goldman Sachs"), expressed an interest
in acquiring the Company at a price of $8.85 per share cash.
On April 3, both Dean Witter and Robinson-Humphrey advised
the Special Committee that if an offer was made by ServiceMaster
for the Company at a price of $8.85 per share, such advisors would
conclude that that offer would be inadequate from a financial point
of view to the public stockholders of the Company. The Special
Committee requested its financial advisors to meet with ServiceMaster's financial advisors in an attempt to persuade ServiceMaster
to increase the price of its offer. That same day, Dean Witter and
Robinson-Humphrey communicated the Special Committee's view
to Goldman Sachs.
Representatives of Robinson-Humphrey and Dean Witter
promptly engaged in negotiations with representatives of Goldman
Sachs and ServiceMaster. Mr. Pollard of ServiceMaster indicated
that his company would not increase the price in its proposal. The
Special Committee met with Pollard, but these discussions were not
productive. The Special Committee concluded that it would not
recommend to the stockholders of the Company that they accept
ServiceMaster's offer.10 Later that afternoon, Milton Berlinski of
Goldman Sachs telephoned John Desrosier of Dean Witter, at which
time Mr. Desrosier suggested to Mr. Berlinski that if ServiceMaster
were not willing to increase its $8.85 offer, it should consider offering
other forms of consideration.
That evening, representatives of Dean Witter and Goldman
Sachs met by chance at dinner and discussed the proposed transaction.

9. The final agreement between the management investors and ServiceMaster
is described more fully below at p. 13.

10. This "offer" by ServiceMaster was couched as a "potential" offer, not
an actual offer, presumably for the purpose of avoiding disclosure requirements
under federal securities regulations.
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During the course of these discussions, Goldman Sachs suggested as
a possible proposal $9 in cash and a $2.50 contingent payment right
("CPR")." After considering this proposal, and consulting with each
other, both financial advisors to the Company concluded, preliminarily, that such proposal was inadequate. This sentiment was communicated to Goldman Sachs, with the qualification that RobinsonHumphrey and Dean Witter still needed to consult with the Special
Committee concerning the matter. On the morning of April 4,
ServiceMaster communicated a revised proposal to the Special Com2
mittee-S9.50 per share in cash and $3.50 per share in CPRs.1
The CPRs are custom designed securities. Each CPR entitles
the holder to receive cash payments of up to $3.50 over a period
of 3 1/2 years, depending upon the earnings of the surviving corporation during certain periods. The first period consists of the six
months ending December 31, 1989; the next three periods consist
of the years ending December 31, 1990, 1991 and 1992, respectively.
The maximum amounts per CPR payable to the holders of the CPRs
for the respective periods are $.50 for the period ending December
31, 1989, and $1 for each of the remaining periods.
At a meeting on April 4 to consider the proposal received that
morning, the Special Committee was advised orally by Dean Witter
and Robinson-Humphrey, respectively, that they were of the view,
subject to the negotiation of the formal agreements, that the consideration offered was fair to the Company's unaffiliated stockholders
from a financial point of view. The Special Committee then voted
to recommend to the full board that the proposal be accepted and
that the board recommend approval of the proposed merger to the
stockholders. The full board met later and did so, with the Brinkers
abstaining. Lynn Brinker did, according to the minutes of the meeting, at that time explain to the board the contemplated arrangements
with ServiceMaster for management compensation and equity participation in the surviving entity.
The following day-April 5-the Company'issued a press release
announcing that it had reached an agreement in principle "providing
for the acquisition of American Home Shield by a subsidiary of
ServiceMaster" subject to the execution of a definitive merger agree-

11. The CPR's are described more fully at p. 10 below.
12. Plaintiffs have submitted the affidavit of one ex.pert witness, Colman
Abbe, who estimates the value of the Company's stock to be betveen $12.32 and
$17.60 per share.
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ment. Negotiations continued toward the execution of the merger
agreement, which was accomplished on April 22, 1989. On that
date, Dean Witter and Robinson-Humphrey each delivered a written
opinion to the Special Committee that, as of the date of such opinion,
the consideration to be received by the stockholders in the merger
was fair to the stockholders from a financial point of view. The
Special Committee unanimously approved the merger agreement,
and the Special Committee and the full board recommended to the
shareholders of the Company that they approve the merger agreement.
The merger agreement
The merger agreement provides that the Company may not
solicit competing offers to acquire the Company. It prohibits the
Company from cooperating in any way with any bidder other than
ServiceMaster, except to the extent that it is advised in a written
opinion from legal counsel that it is legally required to do so. Either
party may terminate the merger agreement if the merger is not
effectuated by November 15, 1989. ServiceMaster is entitled to receive from the Company a break-up fee of $2.5 million if, among
other things, the merger is not consummated and the Special Committee and the board, in order to accept another offer for the acquisition of the Company, have withdrawn their recommendation
that the stockholders adopt the merger agreement, The Special Committee was advised by its financial advisors that the $2.5 million
break-up fee would not deter third party bidders. The terms of the
merger agreement, including the break-up fee, were summarized in
a press release dated April 24, 1989.'1

13. The press release summarized the terms of the merger agreement, including a statement that "[tihe merger agreement provides for the payment to
ServiceMaster of a fee in the amount of $2.5 million if the merger is not consummated
because the special committee and the Board of Directors of American Home Shield
Corporation, in keeping with their fiduciary duties, have withdrawn their recommendation that stockholders approve the merger agreement to accept another offer
for the acquisition of American Home Shield Corporation on terms more favorable
to its stockholders, and in certain other circumstances specified in the merger
agreement." Plaintiffs assert that because it was publicly announced that, subject
to the payment of the break-up fee, the board and the Special Committee could,
under certain circumstances, withdraw their recommendation of the merger agreement and accept another offer, the market was put on notice that the Company
would consider competing proposals.
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Under the agreement between management and ServiceMaster,
management will contribute approximately 10% of the equity financing for the acquisition and will receive 20% of the equity of
the acquiring corporation. These capital contributions will be loaned
by ServiceMaster to the management group. The management investors will have the option in the future to "put" their shares of the
acquiring corporation to the acquiring corporation, and the acquiring
corporation will have the right to "call" those shares, at a price
which is set by a formula based on the management investor's
percentage ownership of the surviving corporation, and that corporation's earnings.
A special stockholders meeting is scheduled for October 27, at
which the time the merger agreement will be submitted to the
stockholders for approval. Proxy materials relating to such meeting
have been disseminated to the stockholders. 14 Plaintiffs allege that
the proxy material contained certain material misrepresentations and
omissions. These allegations are described more fully at pp. 20-25
below.
No other potential bidder contacted the Company or its representatives since April 5.
II.

On April 7, 1989, plaintiffs filed a complaint seeking to enjoin
consummation of the merger. An amended complaint was filed on
April 27, 1989, and a second amended complaint was filed on October
17, 1989. Limited discovery has been had and on October 23, a
motion for preliminary injunction was heard.
The gist of plaintiffs' complaint is that the director defendants
have breached their fiduciary duties (i) by approving the merger

14. The document disseminated is a joint Proxy Statement/Prospectus which
constitutes the prospectuses of the Company and of ServiceMaster filed as part of
the Registration Statement with the Securities Exchange Commission with respect
to the CPRs and the proxy statement in connection with the special meeting of
stockholders of the Company to approve the merger agreement. For convenience,
I will hereafter refer to the proxy Statement/Prospectus as the proxy statement or
the proxy material. Plaintiffs' daims of material misstatements or omissions is the
proxy material are twofold. First, it is claimed that the dissemination of the allegedly
misleading material constituted a breach of the director defendants' duty of candor,
and secondly, it is asserted that the alleged material misrepresentation and omissions
in the proxy material, because it also constitutes a prospectus under the Securities
Act of 1933 (the "33 Act"), constitute violations of Section 11 of the 33
both ServiceMaster and the Company.

Act by
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agreement without the exercise of informed business judgment, (ii)
by failing to seek other bidders who might pay a higher price for
the Company's stock, (iii) by furthering their own interests to the
detriment of the stockholders by negotiating terms of the merger
that are highly favorable to them while providing the stockholders
with inadequate consideration, and (iv) by disseminating proxy materials in connection with the special stockholders meeting to approve
the merger agreement, which such directors knew or were reckless
in not knowing, contained certain material misrepresentations and
omissions. Defendant ServiceMaster is alleged to have aided and
ab6tted these breaches of fiduciary duty. Plaintiffs also allege certain
violations of Section 11 of the Securities Act by the director defendants
and by ServiceMaster.
[1-2] The remedy of preliminary injunction is granted in extraordinary circumstances to prevent injury that will otherwise occur
prior to a final adjudication and that could not be adequately compensated by an award of damages at that time or otherwise effectively
remedied. Granting of the relief is said to be discretionary in that
it entails the exercise of judgment that must balance a number of
competing considerations. First, the court must be persuaded that
plaintiff has shown a reasonable probability of ultimate success on
its claims. Bayard v. Martin, Del. Supr., 101 A.2d 329 (1953), cert.
denied, 347 U.S. 944 (1954). How strong that showing need be is
any instance, however, will be affected by other factors to which the
court must look. The second area of inquiry concerns the threat of
irreparable injury to plaintiff; the presence of such a threat is the
sine qua non of the entry of much an order. Thirdly, as with all
equitable remedies, the court will look to the effects its order may
have on others-on defendants surely, but on others not present as
well, and on the public generally-before granting such relief. A
court of equity will, it is said, balance the equities.
[3] For the reasons that follow, I conclude that it is this last
aspect of the legal test that is most salient in this instance, at least
insofar as the claims unrelated to the proxy disclosure are concerned.
There is surely room to litigate the claims asserting that the directors,
in whose hands consideration of the ServiceMaster proposal was
placed, failed to inform themselves adequately of what opportunities
or alternatives were available to the Company if a cash-out merger
was to be negotiated and recommended to the shareholders. While
the Revlon case (506 A.2d 173) does not require that whenever a
corporation is to be sold for cash an auction be held, Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 1286 (1989), it
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does require, in my opinion, at the least that directors take reasonable
steps designed to assure that they have probed for alternatives and
have a reasonable basis to conclude that the choice that they make
is the best available alternative. City CapitalAssociates Limited v. Interco
Inc., Del. Ch., 551 A.2d 787, 803 (1988). Here, while there had
earlier been inquiry by the Company's management of available
finance-oriented deals, it is not apparent that any serious check was
done to uncover potential strategic buyers either before announcement
of the acceptance of ServiceMaster's proposal or after it.
[4] Plaintiffs assert that the post-April 4 period, which is claimed
in effect to have provided a market check, was not effective, in these
circumstances, to satisfy the Revlon obligation to be informed of
alternatives and to discriminate between them disinterestedly and
reasonably. That claim is plausible. Compare In Re Fort Howard Corp.
Shareholders Litigation, Del. Ch., Cons. C.A. no. 9991 (August 8,
1988) (negotiated provisions to permit wide notice that board was
free to and would consider alternatives and would supply information
in connection with legitimate inquiry held sufficient to satisfy Revlon
duty).' 5 However, I need not assess that claim more finely, or
defendants' various answers to it, as I have concluded that entry of
an order precluding effectuation of the merger would appear at this
time to be at least as likely to injure the economic interests of the
Company's shareholders as to protect or enhance those interests. In
these circumstances, a preliminary injunction is not warranted. See,
e.g., Solash v. Telex Corporation, Del. Oh., C.A. No. 9518 (January
19, 1988); Hecco Ventures v. Sea-Land Corp., Del. Oh., C.A. No. 8486,
Jacobs, V.C. (May 19, 1986); Rosman v. Shoe-Town, Del. Oh., C.A.
No. 9483, Hartnett, V.C. (January 8, 1988); Citron v. Steego Corp.,
Del. Ch., C.A. No. 10171, Allen, C. (September 9, 1988).
As is commonplace in change of control transactions, the proposal is, of course, at a substantial premium over the unaffected
market price of the Company's stock. It is to be expected, and the

15. The press release in that case was dramatically different in tone and
content from either the April 5 or the April 24 press releases in this case. There,
the press release stated that:

the Special Committee directed the Company's management and the First
Boston Corporation to be available to receive inquiries from my other paries
interested in the possible acquisition of the Company and, as appropriate,
to provide infonnation and ... in conjunction with the Special Committee
enter into discussion and negotiations ....

In Re Fort Howard Corp. Shareholder Litigation, supra, at 18 (emphasis added).
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record supports the notion that, loss of that deal now would cause
the Company's stock price to decline. Were there an alternative
control transaction likely, such a decrease would be less likely to
occur or, if it did occur, be of less importance. However, even
though it is possible that the Company was not adequately shopped
prior to the April 22 execution of the merger agreement, and despite
the fact that announcement of the proposal and of the signing may
have had the effect of chilling rather than exciting an active market,
one can have no confidence that entry of an order requiring more
active marketing would be beneficial to the shareholders of the Company.
Even considering the tenor of the press releases, it is the case
that the transaction has been pending for six months and there is
no onerous break-up ($.25 per share) nor lock-up or other agreement
impeding the emergence of an alternative proposal. Yet, none has
emerged. This fact might be explained by the fact that the company
is a small one engaged in an unusual business. It was suggested at
argument and not contested that only three other firms are in businesses sufficiently similar to make them plausible acquirors of American Home Shield Corporation on a strategic basis. The failure of
an alternative to emerge may as well be explained by the contention
that the proposal is at a full price-higher than any other buyer
would pay. This, of course, is not the only possible explanation.
[5] In all events, the failure of a better proposal to emerge over
the lengthy period is relevant to the present question. There is at
this time ground for a shareholder to conclude that the ServiceMaster
offer is the best offer available. To enjoin consummation of it, if it
is approved by the shareholders, would necessarily run the risk of
upsetting the transaction. While that risk cannot, in every instance,
preclude the grant of the remedy (see, e.g., Joseph v. Shell Oil Co.,
Del. Ch., 482 A.2d 335 (1984)), I am firmly of the view in this
case that these facts do not justify this court in .assuming for the
American Home Shield Corporation shareholders a risk that
ServiceMaster's proposal might be withdrawn or modified.
III.
[6-7] Plaintiffs' claim that the proxy solicitation materials are
misleading and incomplete in a material way is, it seems to me, on
a somewhat different footing. If those materials appear to be defective,
under the appropriate legal test, the fact that there may well not be
a better price available to the Company than that offered by
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ServiceMaster should, of course, not preclude the issuance of an
injunction implementing action authorized by the stockholder vote.
It is the shareholders who have the right to approve or reject the
transaction; they may decide to risk loss of the ServiceMaster deal
or to embrace it. In all events, if their prerogative is to be respected,
they must be afforded full and complete disclosure of material information. I conclude, preliminarily, that the proxy statement here
does that.
[8] The test used to discern when a misstatement or omission
rises to the level of materiality has been carefully defined by the
Delaware Supreme Court as requiring:
A showing of a substantial likelihood that, under all of the
circumstances, the omitted fact would have assumed actual
significance in the deliberations of a reasonable shareholder.
Put another way, there must be a substantial likelihood that
the disclosure of the omitted fact would have been viewed by
the reasonable investor as having significantly altered the "total
mix of information available."
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944-45 (1985),
quoting TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1978)
(emphasis supplied). See also In Re Anderson Clayton Shareholders Litigation, Del. Ch., 519 A.2d 680, 690 (1986); Weinberger v. Rio Grande
Industries, Inc., Del. Oh., 519 A.2d 116 (1986).
Plaintiffs present several detailed arguments concerning alleged
misleading statements and omissions in the proxy materials. None
of the statements and omissions alleged to be misleading, however,
would, in my view, be regarded by a reasonable shareholder as being
significant in deciding whether to approve the merger agreement.
Indeed, I regard them as essentially trivial. For example, plaintiffs
point out that the proxy statement refers to a meeting on the evening
of April 3 between the Company's financial advisors (defined to
include both Dean Witter and Robinson-Humphrey) and Goldman
Sachs. In reality, plaintiffs say, no representative of Robinson-Humphrey was present at the meeting. Rather, Mr. Bender of that firm
was notified by telephone that night that ServiceMaster was considering a revised proposal and agreed to meet with a representative
from Dean Witter the next morning to discuss such proposal. Plaintiffs object. They say that stockholders are led to believe that both
of the Company's financial advisors were involved in the negotiations
on the evening of April 3, when in reality only one, Dean Witter,
was involved. However, it is true that representatives of both Ro-
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binson-Humphrey and Dean Witter were present at all other times
during negotiations with Goldman Sachs and at the Special Committee meetings. I cannot believe that the absence of representatives
of Robinson-Humphrey from a single meeting on the evening of
April 3, given that Mr. Bender of that firm (i) was present at all
other meetings, (ii) was informed of the occurrence of the meeting
which he missed, and (iii) participated in the continuing negotiations
the next morning when the final proposal was worked out, would
have a significant effect on the decision-making process of a reasonable
stockholder.
Similarly, plaintiffs charge that it can be inferred from the proxy
statement that on April 3, prior to the reaching of the agreement
in principle, Robinson-Humphrey had informed the Special Committee that it valued the Company's stock at $10.50 to $12.50 per
share, when in reality, this information regarding that firm's view
of the fairness range was not provided to the Special Committee
until April 22, just prior to the execution of the merger agreement.
The proxy statement does not state that the Special Committee was
provided with this range of value on April 3. Even if I were to
accept plaintiffs' argument that the proxy statement implies that such
information was received by the Committee on April 3, I do not
believe that a reasonable stockholder would consider that fact as
significant in deciding whether to approve the merger agreement.
The crucial factor is that the Special Committee and the board were
privy to the information prior to the time they bound the corporation
legally by execution of the merger agreement. In fact they were.
[9] Plaintiffs object to the proxy statement's reference to Robinson-Humphrey's estimate of the value of each CPR at $1." The
record indicates that Robinson-Humphrey and Dean Witter had
initially estimated the value of the CPRs at $1.25 to $1.75 per CPR.
It was with this value in mind on April 4, that the Special Committee
reached the agreement in principle with ServiceMaster. Therefore,
argue plaintiffs, the proxy statement leads stockholders to the erroneous belief that the Special Committee, in reaching the agreement
in principle, may have considered the CPRs to be worth $1, when
in reality, the Special Committee at that time believed the CPRs to

16. The record indicates that Robinson-Humphrey's final estimate valued the
CPR payout at between $.50 and $1.25 per share. I assume that this figure was
rounded to $1, as opposed to $.875 (the median of the range) based on the various
likelihoods of the respective possible values within the range.

1990]

UNREPORTED CASES

1013

be worth up to $1.75. Plaintiffs suggest that if the proxy statement
fully described the foregoing scenario, a reasonable stockholder might
conclude that had the Special Committee been aware on April 4
that Robinson-Humphrey had revised its estimate of the value of
the CPRs to $1 per CPR, 17 the agreement in principle may not have
been reached. However, as stated above, the crucial date for the
knowledge and consideration of relevant information by the Special
Committee is April 22, the date of the execution of the merger
agreement, and by that date the Special Committee had received
the revised Robinson-Humphrey estimate. In my view, a reasonable
stockholder, in deciding whether to vote to approve the merger
agreement, will focus, among other things, on what information the
Special Committee considered in reaching its decision on April 22
to recommend that the board approve the merger agreement, and
would not be particularly interested in whether the Special Committee
was privy to all that information when it reached the non-binding
agreement in principle on April 22 to recommend that the board
approve the merger agreement, and would not be particularly interested in whether the Special Committee was privy to all that
information when it reached the non-binding agreement in principle
on April 4.8

For the foregoing reasons, the pending application will be denied.
IT IS SO ORDERED.

IN RE BURLINGTON RESOURCES, INC.,
SHAREHOLDERS LITIGATION
No. 10,646
Court of Chancery of the State of Delaware, New Castle
October 24, 1989
Pennzoil Company moved to dismiss a counterclaim asserted
against it by defendant Burlington Resources, Inc. contending that
17. As of April 22, Dean Witter valued each CPR at $1.43 to $1.90, which
was also disclosed in the proxy statement.
18. Plaintiffs present several similar arguments which, as is the case with
those described above, do not, in my opinion, involve material misstatements or
omissions under the appropriate legal test.
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the counterclaim did not present an actual controversy because the
parties' interests were not adverse and the counterclaim was not ripe
for judicial determination and, alternatively, that the issue had become moot. Pennzoil also moved for the imposition of sanctions
against Burlington under Delaware Chancery Court Rule 11.
The court of chancery, per Vice-Chancellor Jacobs, found that
Burlington's counterclaim failed to state an actual controversy because
Burlington failed to plead specific facts showing that Pennzoil intended to acquire Burlington, thus failing to show that Pennzoil had
an interest in contesting the counterclaim and that its interests were

adverse to Burlington's. The court also found that the issues raised
by Burlington were not ripe for judicial determination because no
basis existed to conclude that a declaration of the legality of Burlington's antitakeover measures would have any present or future
impact upon Pennzoil. Moreover, the court held that the issue had
become moot when Pennzoil sold all of the stock it held of Burlington.
However, the court denied Pennzoil's motion for sanctions under
Rule 11.
1.

Constitutional Law

0= 69

It is well established that the courts of Delaware have power to
decide only actual controversies and will not issue advisory opinions.
2.

Constitutional Law CDeclaratory Judgment

69
0= 66

The Declaratory Judgment Act did not alter the principle that
Delaware courts will not issue advisory opinions.
3.

Declaratory Judgment

0-- 62, 96

For a declaratory judgment complaint to state an actual controversy, four conditions must be satisfied: (1) it must be a controversy
involving the rights or other legal relations of the party seeking
declaratory relief; (2) it must be a controversy in which the claim
of right or other legal interest is asserted against one who has an
interest in contesting the claim; (3) the controversy must be between
parties whose interests are real and adverse; and (4) the issue involved
in the controversy must be ripe for judicial determination.
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679, 680

On a motion to dismiss, all facts alleged in the pleading and
all reasonable inferences to be drawn therefrom must be accepted
as true.
5.

Pretrial Procedure

C

679, 680

On a motion to dismiss, inferences and conclusions of fact that
are not supported by allegations of specific facts will not be accepted.
6.

Action

C

61

Constitutional Law

C

67

A case is ripe when the controversy has matured to a point

where judicial action is appropriate.
7.

Action

C

62

Whenever a court adjudicates a matter where the facts are
not fully developed, it runs the risk not only of granting an
incorrect judgment, but also of taking an inappropriate or
premature step in the development of the law.
8.

Action

C

6, 63

Declaratory Judgment

C

63, 68

A determination of ripeness involves a practical inquiry and
measures whether the interest of the court in postponing review until
the question arises in some more concrete and final form is outweighed by the interests of those who seek relief from the challenged
action's immediate and practical impact upon them.
9.

Declaratory Judgment

C

2

The purpose of the Declaratory Judgment Act is to enable a
court to settle questions where litigation sooner or later appears to
be unavoidable.
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64, 65, 96

Declaratory judgment sought by defendant corporation was not
ripe for decision because the pleadings did not establish that a
challenge to the corporation's antitakeover measures was unavoidable
and, therefore, no basis existed to conclude that declaration of legality
would have any present or future impact on the party against whom
declaratory relief was sought.
11.

Action

= 6

Corporations

0= 202

Declaratory Judgment

C= 65, 96

Even if a claim, based upon stock ownership, had presented an
actual controversy at one time, that controversy becomes moot when
the stockholder sells all of the relevant stock.
12.

Declaratory Judgment

C

64, 65

The existence of a justiciable controversy must be grounded
upon specific, actual disputes, not speculative abstractions.
13.

Motions 0

2

Pleading

287, 288

0

Under Delaware Chancery Court Rule 11, the signature of an
attorney or party constitutes a certificate by him that he has read
the pleading, motion, or other paper; that to the best of his knowledge, information, and belief formed after reasonable inquiry it is
well grounded in fact and is warranted by existing law or a good
faith argument for the extension, modification, or reversal of existing
law, and that it is not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless increase in
the cost of litigation. DEL. CH. CT. R. 11.
Charles F. Richards, Jr., Esquire, William J. Wade, Esquire, Gregory V. Varallo, Esquire, and Daniel A. Dreisbach, Esquire, of
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Richards, Layton & Finger, Wilmington, Delaware; and Philip J.
John, Jr., Esquire, and James Edward Maloney, Esquire, of Baker
& Botts, Houston, Texas, for counterclaim defendant Pennzoil Company.
Lawrence A. Hamermesh, Esquire, and Edmond D. Johnson, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware;
and Marc P. Chemo, Esquire, Alexander R. Sussman, Esquire, and
Peter L. Simmons, Esquire, of Fried, Frank, Harris, Shriver &
Jacobson, New York, New York, for defendant and counterclaim
plaintiff Burlington Resources, Inc.
JACOBs,

Vice-Chancellor

Counterclaim-defendant Pennzoil Company ("Pennzoil") has
moved to dismiss a counterclaim asserted against it by defendant
Burlington Resources, Inc. ("Burlington"), for certain declaratory
relief. Pennzoil contends that Burlington's counterclaim does not
present an "actual controversy," because the parties' interests are
not adverse and the counterclaim is not ripe for judicial determination. Alternatively, Pennzoil argues that even if an actual controversy did exist when the counterclaim was filed, it has since become
moot. Pennzoil has also moved for the imposition of sanctions against
Burlington under Chancery Court Rule 11. This is the decision of
the Court on both motions.
I.
This dispute has its origin in Pennzoil's purchase, in February,
1989, of an eight percent block of Burlington's outstanding shares.
As a defensive response, Burlington amended its shareholders rights
and employee benefits plans so as to make any takeover attempt by
Pennzoil more difficult. Burlington also filed an action against Pennzoil in the Federal District Court in Seattle, Washington, claiming
that Pennzoil's Schedule 13D disclosures relating to its purchase of
the Burlington stock misrepresented Pennzoil's true intent, which
was to acquire Burlington. Burlington also sought, in that federal
action, a declaratory judgment that the amendments to its shareholder
rights and employee benefit plans were valid under Delaware law.
In late February, 1989, the plaintiffs, who are shareholders of
Burlington, filed this class action against Burlington to invalidate the
above described antitakeover measures under Delaware law. In re-
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sponse, Burlington asserted a counterclaim against the plaintiff class,
seeking declaratory relief identical to that which Burlington had
requested in its Washington action. Most significantly, Burlington
also joined Pennzoil as a party defendant in that counterclaim.
On April 3, 1989, Pennzoil moved to dismiss the Burlington
counterclaim as to it, on the ground that the counterclaim does not
present an actual controversy as between Burlington and Pennzoil.
Moreover, Pennzoil argues that because it thereafter sold all of its
Burlington stock, Burlington's counterclaim against it has become
moot. Finally, Pennzoil argues that Burlington's post-sale continuation of this action merits the imposition of sanctions under Chancery
Court Rule 11.
For the reasons now discussed, Burlington's counterclaim must
be dismissed as against Pennzoil, and Pennzoil's motion for Rule
11 sanctions must be denied.
II.
[1-3] It is well established that the courts of this State have
power to decide only "actual controversies," and will not issue
advisory opinions. Stroud v. Milliken Enterprises, Inc., Del. Supr., 552
A.2d 476, 479-80 (1989). That rule applies with full force to declaratory judgment actions, and the adoption of the Declaratory
Judgment Act did not alter that principle. Id. at 479, citing Ackerman
v. Stemerman, Del. Supr., 201 A.2d 173, 175 (1964). For a declaratory
judgment complaint to state an "actual controversy," four conditions
must be satisfied:
(1) It must be a controversy involving the rights or other
legal relations of the party seeking declaratory relief; (2) it
must be a controversy in which the claim of right or other
legal interest is asserted against one who has an interest in
contesting the claim; (3) the controversy must be between
parties who interests are real and adverse; (4) the issue
involved in the controversy must be ripe for judicial determination.
Rollins Int'l, Inc. v. InternationalHydronics Corp., Del. Supr., 303 A.2d
660, 662-63 (1973).
Burlington's counterclaim against Pennzoil fails to satisfy three
of these requirements, namely, that: (a) Pennzoil had an interest in
contesting Burlington's counterclaim, (b) the interests of these parties
are adverse, and that (c) the issues presented by Burlington's counterclaim are ripe for judicial determination.
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III.
In its counterclaim Burlington seeks a declaration that its antitakeover defensive measures, as described above, are valid under
Delaware law. Burlington asserts that that counterclaim presents an
"actual controversy," because Pennzoil intends to acquire Burlington, and Pennzoil's contrary disclosures in its Schedule 13D were
false. Burlington has not, however, pled specific facts that, if true,
would establish directly or inferentially that Pennzoil intends to
acquire Burlington. Therefore, Burlington has failed to show that
Pennzoil has an interest in contesting the counterclaim, or that in
any litigation concerning the validity of the antitakeover measures,
Pennzoil's interests would be adverse to Burlington's.
[4-5] Burlington alleges in its counterclaim that Pennzoil has (i)
attempted hostile takeovers in the past, (ii) increased its shareholdings
to eight percent of Burlington's outstanding common stock, (iii)
amassed large amounts of cash that it must dispose of for tax reasons,
and (iv) studied a number of acquisition opportunities. On a motion
to dismiss, all facts alleged in the pleadings, and all reasonable
inferences to be drawn therefrom, must be accepted as true. Inferences and conclusions of fact that are not supported by allegations
of specific facts will, however, not be accepted. Grobow v. Perot, Del.
Supr., 539 A.2d 180, 187 n.6 (1988).
Here the facts pled by Burlington do not permit a reasonable
inference that Pennzoil intended to make a takeover bid or otherwise
seek to acquire Burlington, and Burlington's contrary argument is
pure speculation. For that reason, Burlington's counterclaim does
not establish that Pennzoil had an interest in contesting Burlington's
counterclaim for a declaration that its antitakeover defensive measures
were legally valid. Nor can it be inferred that Pennzoil's interests
(if any) in connection with that issue would be adverse to Burlington's.
[6-8] Moreover, the issues raised by Burlington are not ripe for
judicial determination, because an adjudication of Burlington's counterclaim would have no immediate and practical impact upon any
right or interest of Pennzoil. As our Supreme Court has stated, a
case is ripe when the controversy has
matured to a point where judicial action is appropriate ....
Whenever a court adjudicates a matter where the facts are
not fully developed, it runs the risk not only of granting
an incorrect judgment, but also of taking an inappropriate
or premature step in the development of the law.
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Stroud, 552 A.2d at 480. The Stroud Court further emphasized that
a determination of ripeness involves a practical inquiry, and measures
whether
the interest of the court ...

in postponing review until the

question arises in some more concrete and final form, [is]
outweighed by the interests of those who seek relief from
the challenged action's immediate and practical impact upon
them.
Id., 552 A.2d at 480, quoting Continental Airlines, Inc. v. C.A.B., 522
F.2d 107, 124-25 (D.C. Cir. 1975).
[9-10] On the other hand, Burlington has raised questions of
corporate law having potential importance. On the other hand, those
questions have not yet crystalized into, a concrete legal dispute that,
if adjudicated, would have any practical impact on Pennzoil. It is
correct, as Burlington points out, that the purpose of the Declaratory
Judgment Act is to enable a court to settle questions where "litigation
sooner or later appears to be unavoidable." Stabler v. Ramsay, Del.
Supr., 88 A.2d 546, 550. But the pleadings do not establish that it
is unavoidable that Pennzoil would challenge its antitakeover measures. Therefore, no basis exists to conclude that a declaration of the
legality of Burlington's antitakeover defenses would have any present
or future impact on Pennzoil. Any such declaration, as far as Pennzoil
is concerned, would be purely advisory. Accordingly, the judicial
interest in having the question arise in a more concrete form clearly
outweighs Burlington's claimed interest in having an immediate adjudication. Stroud, 552 A.2d at 480.
Burlington insists that the plaintiff shareholders' direct claim
against it (i.e., the claim in the main action) makes it inevitable that
the legality of Burlington's takeover defenses will be adjudicated.
That being the case, Burlington argues that those same questions
should be decided with respect to Pennzoil as well. But that contention
overlooks the distinct positions of the shareholders and Pennzoil. The
shareholders are presently interested in, and are now being affected
by, Burlington's adoption of the antitakeover defensive measures.
Pennzoil is not in that position. Were Pennzoil a bidder for Burlington, it would also be interested in the legality of Burlington's
antitakeover actions, since those actions might be used to obstruct
a Pennzoil takeover attempt. But Pennzoil is not a bidder; indeed,
it is no longer even a stockholder, and there is no basis in this record
for inferring that Pennzoil will be a bidder in the future. Because
it cannot be said that litigation involving an interest of Pennzoil appears
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to be unavoidable, the counterclaim must be dismissed as against
Pennzoil for lack of ripeness.
IV.
[11] Even if the counterclaim had presented an actual controversy
at one time, that controversy has since become moot because Pennzoil
sold all of its Burlington stock. See Southern Production Co v. Sabath,
Del. Supr., 87 A.2d 128, 132 (1952), citing State ex rel. Traub v.
Braun, Del. Supr., 197 A.478 (1938).
Burlington's counterclaim rests upon its allegation that Pennzoil's Schedule 13D disclosures relating to its purchase of the right
percent interest in Burlington were false, and that, in fact, Pennzoil
did intend to acquire Burlington. However (to repeat), the only
pleaded fact supporting the claim that Pennzoil planned a takeover
of Burlington was its acquisition of the eight percent stock interest.
Now that that interest has been sold, Burlington no longer can rely
on that fact.
[12] Burlington insists, nonetheless, that the controversy is still
alive, because (it claims) virtually all takeover bids are accompanied
by challenges to takeover defenses. But that general proposition hears
no relationship to the pleaded facts. The existence of a justiciable
controversy must be grounded upon specific, actual disputes, not
speculative abstractions such as those argued by Burlington here.
While concededly it is possible that at some future point Pennzoil
(or a multitude of other potential acquirers) might make a takeover
bid for Burlington, there are no allegations supporting an inference
that such a takeover bid currently exists or is threatened. Burlington's
counterclaim is no more a live controversy as against Pennzoil than
it would be as against hundreds of other individuals or corporations
that never made a takeover bid for Burlington but might do so in
the future. In short, if an actual controversy ever did exist, it is
now moot.
Accordingly, Burlington's counterclaim against Pennzoil is dismissed. IT IS SO ORDERED.
V.
[13] Finally, the Court turns to Pennzoil's motion for sanctions
under Chancery Court Rule 11. Pennzoil notes that under Rule 11
"an attorney's signature on a pleading is the equivalent of an affidavit
of merit. . . ." Palley v. Adams, Del. Oh., C.A. No. 1448, slip op.
at 3, Marvel, V.C. (Oct. 4, 1961). Pennzoil contends that sanctions
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are appropriate because Burlington's counterclaim became meritless
when Pennzoil sold its stock, and Burlington's counsel knew that
when they signed and filed discovery papers. Under Rule 11:
The signature of an attorney or party constitutes a certificate
by him that he has read the pleading, motion, or other
paper; that to the best of his knowledge, information, and
belief formed after reasonable inquiry it is well grounded
in fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal of
existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay
or needless increase in the cost of litigation ....
Having considered the submissions by both sides, I conclude that
Pennzoil has made no showing that Burlington's counsel engaged in
any conduct that warrants the invocation of Rule 11 or its formidable
arsenal of sanctions. Accordingly, Pennzoil's motion for sanctions is
denied. IT IS SO ORDERED.

DECKER v. CLAUSEN
No. 10,684
STEINER v. GLAUSEN
No. 10,685
Court of Chancery of the State of Delaware, New Castle
November 6, 1989
Plaintiff stockholders of BankAmerica Corporation (BAG) sought
recovery for alleged mismanagement of student loans by BAG's
subsidiary, Bank of America National Trust & Savings Association
(the Bank). Plaintiffs asserted three derivative causes of action against
the BAG directors including: (1) willful failure to control and manage
BAG and the Bank; (2) negligent failure to exercise ordinary care;
and (3) constructive fraud based upon the BAG directors' alleged
concealment and misrepresentation of material facts.
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The court of chancery, per Vice-Chancellor Berger, granted
defendant's motion to dismiss four counts of the amended complaint
for failure to allege facts which, if true, would create a reasonable
doubt as to the BAC directors' disinterest, independence, or proper
exercise of business judgment.
1. Corporations

C

206(2), 211(3), 320(5)

Under Delaware law, the demand requirement is a rule of
substantive right designed to give a corporation the opportunity to
rectify an alleged wrong without litigation and to control any litigation
which does arise.
2.

Corporations

C=- 211(3), 310(1)

Under Delaware law, the demand requirement is inextricably
bound to issues of business judgment and is a recognition of the
fundamental precept that directors manage the business and affairs
of corporations.
3.

Corporations

0= 211(5), 320(7)

The demand requirement is excused where the complaint alleges,
with particularity, facts that raise a reasonable doubt as to (1) director
disinterest or independence or (2) whether the directors exercised
proper business judgment in approving the challenged transaction.
4.

Corporations

C---

206(4), 211(5), 320(5)

To succeed on the first prong of the demand futility test, a
shareholder must show that the corporate directors may not have
been disinterested or independent. The directors' independence could
be challenged by alleging, with particularity, facts showing that they
were dominated or otherwise controlled by an individual or entity
interested in the transaction. The directors' disinterest could be
challenged with particularized factual allegations showing entrenchment or a financial interest on the part of the corporate directors.
5.

Corporations

C-= 206(4), 211(5)

The allegation that demand is futile because the corporate directors participated in and/or approved the alleged wrongs or that
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the directors would have to sue themselves have been rejected consistently by Delaware courts.
6.

Corporations

Demand is
ticularized facts
disinterested or
bility insurance

0

206(3), 320(7)

not excused where the allegations provide no parcreating a reasonable doubt that the directors are
independent. Allegations that the corporation's liawould not cover an action brought by the company

against its own directors; that the directors receive salaries; that the

directors did not respond to another stockholder's demand; or that
the directors are defending related litigation are insufficient to excuse
demand.
7.

Corporations

206(3), 310(1), 320(7)

To satisfy the second prong of the demand futility test, the
factual allegations of the complaint must create a reasonable doubt
that the corporate directors exercised proper business judgment,
which includes the question of whether the directors fulfilled their
duty of procedural due care by becoming fully informed, and their
duty of substantive due care, by not engaging in, e.g., a waste of
corporate assets.
8.

Corporations

0

310(2)

Under normal circumstances, a board of directors ought to be
able to rely on its subsidiary's directors to oversee that subsidiary's
management and attend to any problems that may arise.
9.

Corporations

0:= 310(1), 320(7)

Where conclusory allegations that the parent's directors "should
have known" about problems are unsupported, the allegations do
not create a reasonable doubt that the directors neglected their duties
or were grossly negligent in attempting to carry them out.

R. Bruce McNew, Esquire, Pamela Tikellis, Esquire, and Carolyn
Mack, Esquire, of Greenfield & Chimicles, Wilmington, Delaware;
Kenneth A. Jacobsen, Esquire, of Greenfield & Chimicles, Haverford, Pennsylvania; and Patrick J. Grannan, Esquire, of Greenfield
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& Chimicles, Los Angeles, California, for plaintiffs Decker and
International Apparel Associates.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; and Goodkind Labaton & Rudoff, New York, New York, of counsel, for plaintiff Steiner.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for individual defendants.
R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for defendant United Education Software.
Bruce M. Stargatt, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and Jack W. Londen, Esquire, of Morrison
& Foerster, San Francisco, California, for nominal defendant
BankAmerica Corporation.
BERGER,

Vice-Chancellor

In the spring of 1989, several derivative actions were filed by
stockholders of BankAmerica Corporation ("BAC") seeking recovery
for alleged mismanagement of student loans by BAC's subsidiary,
Bank of America National Trust & Savings Association (the "Bank").
Several actions were filed in various state courts in California and
at least one remains pending in the Superior Court for the County
of Los Angeles (the "California action"). Two Delaware actions,
one brought by John Paul Decker and International Apparel Associates (collectively, "Decker") and one by William Steiner ("Steiner"), were filed at about the same time as the earliest of the
California actions.
Steiner has essentially abandoned his Delaware action in favor
of the California action (in which he is one of the named plaintiffs),
whereas Decker, who is not a party to the California action, has
been pursuing his claim in this jurisdiction. Specifically, on June 6,
1989, Decker filed an amended complaint that purports to allege
three derivative causes of action against the BAC directors, one
derivative cause of action against United Education & Software, Inc.
("United") and one individual cause of 'action against the BAC
directors. This is the decision, after briefing and argument, on BAC
and the defendant directors' motion to dismiss the derivative allegations in the Decker action.'
1. After this motion to dismiss had been briefed and argument had been
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The claims at issue center on the Bank's involvement in a student
loan program. The Bank, allegedly, is the largest student loan lender
in California and, for several years, has been acting as trustee in
connection with more than $1 billion in student loans issued by
California Student Loan Finance Corp. ("GSLFG"), a non-profit
corporation in the business of packaging student loans as securities
for sale to institutional investors. The student loans, which allegedly

have a very high default rate, were guaranteed by the U. S. Department of Education. That guarantee formed a substantial part of
the value of the student loans, and was effective only if the lender
complied with federal regulations and procedures relating to the
servicing of the loans.
The Bank used United to service the student loans and to perform
the functions necessary for maintaining the federal guarantees. How-

ever, an alleged computer breakdown at United in 1987 left United
unable to satisfy the federal loan servicing requirements. Both the
Bank and United allegedly failed to rectify this problem and, as a
result, the federal guarantees were withdrawn. The Bank has recognized that this series of events (which precipitated lawsuits against
the Bank by other banks that had backed the student loans with
letters of credit) has caused or is likely to cause substantial losses.
In the fourth quarter of 1988, the Bank allegedly set aside a $98
million reserve in connection with the student loan program, and
an additional undisclosed amount was reserved in the first quarter
of 1989.
Based upon these facts (which are set out in greater detail in
the amended complaint), Decker asserts three derivative causes of
action against the BAG directors: (1) willful failure to control and
manage BAC and the Bank, amounting to a fraud upon BAG and
its stockholders; (2) negligent failure to exercise ordinary care; and
(3) constructive fraud based upon the BAG directors' alleged concealment and misrepresentation of material facts. Decker's fourth

cause of action charges that United breached its contractual obli-

scheduled, Steiner filed a motion to consolidate his action with Decker's and a
motion to stay the consolidated actions. Both of those motions were opposed not
only by defendants but also by Decker. The thrust of Steiner's argument was that,
as a matter of judicial economy and comity, the same claims should not be litigated
in two different jurisdictions. These, of course, are compelling considerations.
However, in light of my disposition of the pending motion to dismiss all of the
derivative claims in the Decker amended complaint, I conclude that the motions
to consolidate and to stay are mooted.
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gations by failing to service the student loans properly, and that
United fraudulently induced BAC and the Bank to enter into the
loan servicing agreement by representing that United was ready,
willing and able to service the loans when it knew that it was unable
to fulfill those commitments.
The amended complaint includes seven pages of reasons why
Decker's failure to make presuit demand on the BAC directors would
have been futile and should, therefore, be excused. Those reasons
may be grouped into the following general categories: (1) the BAC
directors participated in and/or approved the alleged wrongdoing;
(2) the directors have taken no action in response to demands made
by other stockholders, and the board's handling of other derivative
claims has been inadequate; (3) the directors are actively defending
law suits brought by other banks concerning the wrongs alleged in
the Decker complaint; (4) the directors receive substantial salaries
as directors and, thus, have benefitted from the wrongs alleged; and
(5) the directors would not sue themselves.
[1-3] Under Delaware law, the "demand requirement ... is a

rule of substantive right designed to give a corporation the opportumity to rectify an alleged wrong without litigation, and to control
any litigation which does arise." Aronson v. Lewis, Del. Supr., 473
A.2d 805, 809 (1984). It is "inextricably bound to issues of business
judgment," and is "a recognition of the fundamental precept that
directors manage the business and affairs of corporations." Id. at
812. Demand is excused where the complaint alleges, with particularity, facts that "raise a reasonable doubt as to (i) director disinterest or independence or (ii) whether the directors exercised proper
business judgment in approving the challenged transaction." Grobow
v. Perot, Del. Supr., 539 A.2d 180, 186 (1988).
[4] To succeed on the first prong of the demand futility test,
Decker must show that the BAC directors may not have been disinterested or independent. The directors' independence could be
challenged by alleging, with particularity, facts showing that they
"were dominated or otherwise controlled by an individual or entity
interested in the transaction." Id. at 189. As to disinterest, the
Decker complaint must include particularized factual allegations
showing entrenchment or a financial interest on the part of the BAC
directors. See id. at 188.
[5] None of the allegations in the amended complaint raises a
reasonable doubt that the BAC directors were disinterested or independent. There is nothing in the nature of the loan servicing
problems that would suggest either an entrenchment motive or any
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interest, in the sense of self-dealing, on the part of the directors.
The amended complaint alleges that the BAC directors participated
in and/or approved the alleged wrongs. However, such allegations,
like the claim that demand would be futile because the directors
would have to sue themselves, have been rejected consistently by
our courts. See Aronson v. Lewis, 473 A.2d at 817; see also Pogostin v.
Rice, Del. Supr., 480 A.2d 619, 625 (1984); Good v. Getty Oil Co.,
Del. Ch., 514 A.2d 1104, 1107-08 (1986).
[6] Decker's allegation that BAC's liability insurance would not
cover an action brought by the company against its own directors
and the allegation that the directors recommended a charter amendment limiting their liability are but variations on the "directors suing
themselves" and "participating in the wrongs" refrain. They provide
no particularized facts creating a reasonable doubt that the directors
are disinterested or independent. The fact that they receive salaries
for serving as directors, likewise, is insufficient to excuse demand.
Grobow v. Perot, 539 A.2d at 188. Finally, the suggestion that demand
is excused because the directors did not respond to another stockholder's demand or because they are defending related litigation is
without merit. See Kaplan v. Peat, Marwick, Mitchell & Co., Del. Supr.,
540 A.2d 726, 731 n.2 (1988); Allison v. General Motors Corp., 604
F. Supp. 1106, 1113 (D. Del.), aff'd mem., 782 F.2d 1026 (3d Cir.
1985).
Decker seems to recognize that the list of reasons for demand
futility contained in his amended complaint is insufficient. Instead,
he argues that the directors are interested because the prospect is
very good that they will be found liable. This argument draws on
language in Aronson suggesting that directors may be interested for
purposes of the demand requirement "in rare cases [where] a transaction may be so egregious on its face that board approval cannot
meet the test of business judgment, and a substantial likelihood of
director liability therefore exists." Aronson v. Lewis, 473 A.2d at 815.
However, since a finding of director interest on this ground would
require a finding that the second prong of the demand futility test
had been satisfied, it seems more appropriate to address the question
of the applicability of the business judgment rule directly.
[7] To satisfy the second prong of the demand futility test, the
factual allegations of the amended complaint must create a reasonable
doubt that the BAG directors exercised proper business judgment.
This analysis includes the question of whether the directors fulfilled
their duty of procedural due care, by becoming fully informed, and
their duty of substantive due care, by not engaging in, e.g., a waste
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of corporate assets. See Grobow v. Perot, 539 A.2d at 189. The amended
complaint includes many allegations detailing United's failure to
perform its student loan servicing tasks. It also details at least one
method by which the Bank should have become aware of United's
problems long before it did. As early as the spring of 1987, the Bank
allegedly received monthly reports indicating that a substantial number of claims made with respect to the student loans were being
denied by the agencies responsible for the federal guarantees. This
high denial rate should have alerted the Bank that United was not
carrying out its loan servicing functions correctly. Other more specific
aspects of United's operations also allegedly should have been known
to the Bank. For example, for a five month period in 1988, more
than 200,000 change-of-status notices were left unprocessed by United
while that company was undergoing a computer conversion. The
prompt processing of such status code changes is critical to the
successful operation of the student loan program and the Bank allegedly knew of this problem or made no effort to discover it.
Whether these allegations would excuse demand if the defendants
were the Bank and its directors would be a close question. The
amended complaint alleges that serious problems existed with the
student loan program and that the Bank either ignored those problems
or was unaware of them for as much as a year. These allegations
could possibly be enough to create a reasonable doubt that the
directors of the Bank exercised due care in overseeing the student
loan program.
[8-9] That question need not be resolved, however, as neither
the Bank nor the Bank's directors are defendants in this action.
Rather, the defendants are the directors of the Bank's parent company, BAG. There are no allegations that the parent and subsidiary
have the same or interlocking boards, and it appears from Decker's
identification of the individual defendants that none of them is, in
fact, a director of the Bank. Thus, it does not follow that any of
the problems United was having, even if known to the Bank, were
or should have been known to the directors of BAG. Under normal
circumstances, a board of directors ought to be able to rely on its
subsidiary's directors to oversee that subsidiary's management and
attend to any problems that may arise. The amended complaint
includes no factual allegations suggesting that the individual defendants here should not have relied upon the Bank's directors. Decker's
conclusory allegations that the BAG directors "should have known"
about problems with United and the student loans are unsupported
and, therefore, do not create a reasonable doubt that the BAC
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directors neglected their duties or were grossly negligent in attempting
to carry them out.
Based upon the foregoing, I find that the amended complaint
fails to allege facts which, if true, would create a reasonable doubt
as to the BAG directors' disinterest, independence or proper exercise
of business judgment. Accordingly, the motion to dismiss Counts 14 of the amended complaint is granted. IT IS SO ORDERED.

HARCO NATIONAL INSURANCE CO.
v. GREEN FARMS, INC.
No. 1131
Court of Chancery of the State of Delaware, Sussex
September 19, 1989
Plaintiffs, Harco National Insurance Company and USF&G
Insurance Company, originally brought an action against the defendant seeking to pierce the corporate veil of Green Farms, Inc. in
order to impose personal liability upon its principals for specific acts
of fraud in collecting insurance proceeds from both companies for
a single loss. An individual plaintiff was granted leave to intervene
in the suit to assert his similar claim against Green Farms resulting
from the defendant's failure to carry worker's compensation as required by statute. Plaintiffs moved for summary judgment.
The court of chancery, per Vice-Chancellor Hartnett, denied
the motion for summary judgment noting that several material factual
issues were still in dispute and that piercing the corporate veil at
the summary judgment stage, when material facts were unclear, was
premature.
1. Judgment

C--181(1), 181(2), 185(6)

It is well settled that summary judgment may be granted if, on
undisputed facts, the moving party establishes that he or she is
entitled to judgment as a matter of law, and must be denied if there
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is any reasonable hypothesis by which the opposing party may recover, or if there is a dispute as to a material fact or the inferences

to be drawn therefrom.
2.

Courts

0

91(1)

The Delaware Court of Chancery is bound by the rulings of
the Delaware Supreme Court.
3.

Judgment

0- 181(2), 181(3), 185(6)

The materiality of nondisclosed facts is a mixed question of law
and fact and as such is not usually an appropriate issue for resolution
by summary judgment; however, if the facts are so obvious that
reasonable minds cannot differ on the question of materiality, and
the underlying facts and inferences to be drawn are free from controversy, the question becomes one of law which may appropriately
be decided by summary judgment.
4.

Corporations

O= 1.3, 1.4(1)

Persuading a Delaware court to disregard the corporate entity
is a difficult task.
5.

Corporations

0C 1.3, 1.4(1)

The legal entity of a corporation will not be disturbed until
sufficient reason appears; however, in an appropriate case, the corporate veil will be pierced.
6.

Corporations

O= 1.4(3)

Fraud has traditionally been a sufficient reason to pierce the
corporate veil.
7.

Corporations

O=: 1.4(1), 1.4(3)

The corporate veil may be pierced in the interest of justice when
such matters as fraud, contravention of law or contract, public wrong,
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or equitable considerations among members of the corporation require
it.
8.

Corporations

C

1.4(4)

To date, the Delaware courts have not explicitly adopted the
alter ego theory of piercing the corporate veil.
9.

Corporations

C--- 1.4(1), 1.4(4)

An alter ego analysis requires an examination of factors which
reveal how the corporation operates and the particular defendant's
relationship to that operation. These factors include whether the
corporation was adequately capitalized for the corporate undertaking;
whether the corporation was solvent; whether dividends were paid,
corporate records kept, officers and directors functioned properly,
and other corporate formalities were observed; whether the dominant
shareholder siphoned corporate funds; and whether, in general, the
corporation simply functioned as a facade for the dominant shareholder.
10.

Corporations

0

1.4(1), 1.4(2)

No single factor can justify a decision to disregard the corporate
entity, but some combination of factors is required, and an overall
element of injustice or unfairness must always be present.
11.

Fraud 0

50

Under Delaware law, fraud is never presumed; rather, it must
be proven to the satisfaction of the finder of fact.
12.

Fraud

C--= 3, 8, 18

Fraud at common law has been defined by Delaware courts as
a false representation of a material fact knowingly made with intent
to be believed to one who, ignorant of its falsity, relies thereon and
is thereby deceived.
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= 13(2), 13(3)

It is not necessary in chancery court to show that a defendant
accused of fraud knew or believed that his statement was false or
proceeded in reckless disregard of the truth.
14.

Corporations
Judgment

C

O

1.4(3)
185(5)

Where plaintiff has failed to adduce undisputed evidence showing
that fraud has been perpetuated by the individual defendants, summary judgment on the issue of piercing the corporate veil cannot be
,granted.
15.

Corporations
Judgment 0

C

1.4(1), 1.4(3)
181(1)

At the summary judgment stage where (1) it is unclear whether
there as actual commingling of assets between the shareholders and
corporation, (2) questions exist as to ownership of the corporate
stock, and (3) the plaintiff has yet to show a transfer of assets done
to defraud creditors or siphon off corporate assets, piercing the
corporate veil is inappropriate.
Craig A. Karsnitz, Esquire, of Young, Conaway, Stargatt & Taylor,
Georgetown, Delaware, for plaintiffs Harco National Insurance Company and USF&G Company.
Robert J. Taylor, Esquire, of Barros, McNamara & Scanlon, Dover,
Delaware, for plaintiff Benton.
William M. Chasanov, Esquire, of Brown, Shiels & Chasanov,
Georgetown, Delaware, for defendant Green Farms, Inc.
HARTNETT,

Vice-Chancellor

Plaintiffs have moved for summary judgment. Because there are
disputed questions of material fact, the motion must be denied.
The plaintiffs are Harco National Insurance Company ("Harco"),
United States Fidelity & Guaranty Company ("USF&G"), and Danny
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Benton ("Benton"). They seek to impose personal liability upon the
individual defendants, claiming that the undisputed facts show that

the corporate veil of defendant Green Farms, Inc. must be pierced
as a matter of law. Specifically, the plaintiffs assert that Green Farms,

Inc. is the alter ego and mere instrumentality of its officers and only
stockholders, defendants John L. Green, Sr., Marian Green, and
John L. Green, Jr. Furthermore, the plaintiffs allege that these
principals caused the corporation to be undercapitalized in fraud of
creditors; committed specific acts of fraud in collecting insurance
proceeds twice for the same loss; and failed to provide worker's
compensation insurance to cover injuries to the corporate employees.
In response, the defendants argue that several material issues
of fact are in dispute. Specifically, the defendants assert that factual
disputes exist as to the actual ownership of the stock of Green Farms,
Inc. and the existence of a debt owed to John L. Green and Marian
Green by Green Farms, Inc. Furthermore, the defendants argue that
there is insufficient evidence in the record to support a finding of
fraud and that under Delaware law, inadequate capitalization is not
a recognized basis for piercing the corporate veil.
I find from the limited record that several material factual issues
are still in dispute which preclude summary judgment.
I
While there are several disputed issues of material fact, most
of the essential facts are not disputed.
Plaintiffs Harco and USF&G are corporations engaged in issuing
insurance policies for property casualty loss and are qualified to do
business in Delaware. Both companies issued insurance policies insuring the same tractor-trailer truck owned by Green Farms, Inc.
This truck was involved in an accident and was destroyed on June
14, 1979. Both Harco and USF&G paid Green Farms, Inc. for the
same loss. When Harco and USF&G discovered this fact, they both
sued Green Farms, Inc. for recovery of the dual payment. Eventually,
in November of 1983, John L. Green, Sr., the President of Green
Farms, Inc., consented to the entry of a judgment against Green
Farms, Inc., apparently in favor of both plaintiffs for a sum, the
amount of which does not appear in the record before this Court.
The individual plaintiff in this case, Danny Benton, is a former
employee of Green Farms, Inc. Mr. Benton was injured in a workrelated accident and sued Green Farms in March of 1980. Because
Green Farms, Inc. failed to carry worker's compensation insurance
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as required by statute, Mr. Benton sought a judgment in his favor
against Green Farms, Inc. On June 25, 1986, a Stipulation for Entry
of Judgment was entered for $7,500 plus costs and interest in favor
of Mr. Benton and against Green Farms, Inc. This Stipulation was
entered into by John L. Green, Sr., on behalf of Green Farms, Inc.
Because neither judgment has been paid, Harco and USF&G
filed the present action on June 19, 1986, seeking to pierce the
corporate veil of Green Farms, Inc. in order to impose personal
liability on its principals. Mr. Benton was granted leave to intervene
in this suit to assert his similar claim on July 8, 1987.
Green Farms, Inc. was incorporated in 1976 withJohn L. Green,
Sr. as President, John L. Green, Jr. as Vice President, and Marian
Green as Secretary-Treasurer. Green Farms, Inc. was involved in
both logging and farming operations. The corporation never received
any payment for the issuance of its stock and it was apparently
capitalized solely by loans from John L. Green, Sr. and Marian
Green. The corporate office is located in the Green family home.
From its outset, it seems that Green Farms, Inc. was operated,
at best, in an informal and cavalier manner. The corporation obviously failed to observe standard corporate practices, especially with
regard to the maintenance of corporate records. No corporate books
have been produced by defendants in this case although informally
requested to do so by the plaintiffs. The location of these records is
apparently unknown. (See Nov. 5, 1985 Deposition of John L. Green,
Sr. at 2-3.)
Marian Green and John L. Green, Jr., despite their titles of
Secretary-Treasurer and Vice President respectively, obviously know
little about Green Farms, Inc. or its former operations. (See generally,
Nov. 5, 1985 Deposition of Marian Green at 3-17 and Nov. 5, 1985
Deposition of John L. Green, Jr. at 5-10.) John L. Green, Sr.
apparently ran the corporation as his sole prerogative and is the only
person who seems to know anything significant about its operations.
Even John L. Green, Sr.'s knowledge regarding Green Farms, Inc.
seems scant, however. For example, he testified he was not aware
that he owned any shares in Green Farms, Inc. and claimed that
Marian Green and John L. Green, Jr. owned all of the shares
although the corporation's tax returns indicate that Mr. Green, Sr.
owned 15 shares. (See Nov. 5, 1985 Deposition of John L. Green,
Sr. at 3-9.)
Throughout Green Farms, Inc.'s six years of active operation,
John L. Green, Sr. and Marian Green allegedly personally loaned
the corporation a large sum of money to be used as working capital.
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John L. Green, Sr. prepared and signed a promissory note in his
capacity as President of Green Farms, Inc. showing that the corporation owed himself and his wife, Marian Green, almost $650,000.
Marian Green, however, knew very little about the loans and note,
and was uncertain about the location of any records regarding such
loans. (See Nov. 5, 1985 Deposition of Marian Green at 4-7.)
Additionally, John L. Green, Sr. claims to have attempted to
obtain repayment of the loans by transferring various equipment of
Green Farms, Inc. to himself. The transactions, however, are not
documented in the record. Significantly, Green Farms, Inc.'s 1982
federal income tax return reflects neither the loans to the corporation
nor the transfers of equipment. (See Appendix to Plaintiffs' Opening
Brief.) Furthermore, even after John L. Green, Sr. purportedly
transferred the equipment to himself, the corporation continued to
use it.
To further complicate matters, Green Farms, Inc.'s 1982 federal
income tax return indicates that the corporation's net assets were
distributed to its shareholders. (See Appendix to Plaintiffs' Opening
Brief.) The defendants stated in their brief, however, that the assets
of the corporation were transferred to John L. Green, Sr. as payment
for loans made to the corporation. (See Defendants' Brief at 2.) Such
a statement, however, has no support in the record and directly
contradicts Green Farms, Inc.'s 1982 federal income tax return,
which indicates that no debts were owed to any shareholders. Furthermore, John L. Green, Sr. could not even recall if Green Farms,
Inc.'s assets were distributed to him in 1982, nor could he remember
exactly what assets Green Farms, Inc. owned at that time. (See Nov.
5, 1985 Deposition of John L. Green, Sr. at 23 and 35.)
At the end of 1982, when Green Farms, Inc.'s assets were
purportedly transferred to its shareholders, the corporation became
"dormant" in the words of Mr. Green, Sr. (See Nov. 5, 1985
Deposition of John L. Green, Sr. at 9.) Since that time, Green
Farms, Inc. apparently has not actively conducted any business. No
steps, however, have been taken to formally dissolve the corporation.
(See Appendix to Plaintiffs' Opening Brief, May 9, 1983, Deposition
of John L. Green, Sr. at 3-4.)
When Green Farms, Inc. became "dormant," John L. Green,
Sr. formed a new corporation, G & E, Ltd., to carry on the same
or similar business as Green Farms, Inc. (See Nov. 5, 1985 Deposition
of John L. Green, Sr. at 10-13.) It also appears that some equipment
which was once owned by Green Farms is now being used by G &
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E, Ltd. Furthermore, when Mr. Green, Sr. was asked why Green
Farms, Inc. became "dormant," he responded:
"A. Over a period of years I personally had lent quite a
bit of money to Green Farms and it got to a point where
it owed me so much money personally that I-if we were
going to give the timber business an opportunity to ever
get on its feet and see if we could make some money with
it, we'd have to start afresh in another manner. Let's put
it like that. And the first of the year we started doing
business in another fashion. Let's put it like that."
(See Appendix to Plaintiffs' Opening Brief and May 9, 1983 Deposition of John L. Green, Sr. at 4.) To further complicate matters,
G & E, Ltd. has paid some of Green Farms, Inc.'s debts, while
ignoring others. (See Appendix to Plaintiffs' Brief and May 9, 1983
Deposition of John L. Green, Sr. at 22.)
II
[1-2] The Delaware Supreme Court in Bershad v. Curtis-Wright
Corp., Del. Supr., 535 A.2d 840 (1987), recently restated the traditional "strict" rule as to summary judgment, even where the trier
of fact is a judge, as follows:
"It is well-settled that summary judgment may be
granted if, on undisputed facts, the moving party establishes
that he or she is entitled to judgment as a matter of law.
A motion 'must be denied if there is any reasonable hypothesis by which the opposing party may recover, or if
there is a dispute as to a material fact or the inferences to
be drawn therefrom.' Vanaman v.Milford Memorial Hospital
Inc., Del. Supr., 272 A.2d 718, 720 (1970)."
The federal courts have recently been moving towards a more
expanded role for Rule 56(c). Kellam Energy, Inc. v. Duncan, D.C.
Del., 668 F.Supp. 861, D.Del. (1987). This Court, however, is
bound by the ruling of our Supreme Court.
[3] The materiality of non-disclosed facts is a mixed question
of law and fact and as such is not usually an appropriate issue for
resolution by summary judgment. Glassman v. Wometco Cable T. V,
Inc., Del. Ch., C.A. No. 7307-NC, Hartnett, V.C., (Jan. 6, 1989),
slip op. at 6, citing TSC Indus., Inc. v.Northway, Inc., 426 U.S. 438
(1976). See also Gould v.American-Hawaiian S.S. Co., 535 F.2d 761
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(3d Cir. 1976). However, if the facts are so obvious that reasonable
minds cannot differ on the question of materiality, and the underlying
facts and inferences to be drawn are free from controversy, the
question becomes one of law which may appropriately be decided
by summary judgment. Glassman, supra; TSC, supra; GAF Corp. v.
Heyman, 724 F.2d 727 (2d Cir. 1983); Gould, supra.
III
[4-5] It should be noted at the outset that persuading a Delaware
Court to disregard the corporate entity is a difficult task. Alger Oil
Co. v. McDonald Assoc., Del. Ch., C.A. No. 5601, Hartnett, V.0.
(October 8, 1980). The legal entity of a corporation will not be
disturbed until sufficient reason appears. See FLETCHER, Cyclopedia
Corporations § 41. In an appropriate case, however, the corporate veil
may be pierced. See, e.g., Martin v. D. B. Martin Co., Del. Oh., 88
A. 611 (1913).
[6-7] Fraud has traditionally been sufficient reason to pierce the
corporate veil. Buechner v. Farbenfabriken Bayer Aktiengesellschaft, Del.
Supr., 154 A.2d 684 (1959). Other grounds also exist. See e.g.,
Pauley Petroleum, Inc. v. Continental Oil Co., Del. Ch., 231 A.2d 450
(1967), aff'd, Del. Supr., 239 A.2d 629 (1968); United States v. Del
Campo Baking Mfg. Co., D. Del., 345 F. Supp. 1371 (1972); Equitable
Trust Co. v.Gallagher, Del. Supr., 99 A.2d 490 (1953); Martin, supra.
In Pauley, the Supreme Court of Delaware stated that the corporate
veil may be pierced "in the interest of justice, when such matters
as fraud, contravention of law or contract, public wrong, or where
equitable considerations among members of the corporation require
it, are involved." Pauley, Del. Supr., 239 A.2d at 633.
[8-10] To date, the Delaware courts have not explicitly adopted
the alter ego theory of piercing the corporate veil. The District Court
of Delaware, however, did accept such a theory in United States v.
Golden Acres, Inc., D.Del., 702 F.Supp. 1097, 1104 (1988). In Golden
Acres, Judge Roth adopted the following alter ego analysis:
"[A]n alter ego analysis must start with an examination of
factors which reveal how the corporation operates and the
particular defendant's relationship to that operation. These
factors include whether the corporation was adequately capitalized for the corporate undertaking; whether the corporation was solvent; whether dividends were paid, corporate
records kept, officers and directors functioned properly, and
other corporate formalities were observed; whether the dom-
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inant shareholder siphoned corporate funds; and whether,
in general, the corporation simply functioned as a facade
for the dominant shareholder."
Golden Acres, D.Del., 702 F.Supp. at 1104. The District Court emphasized "that no single factor could justify a decision to disregard
the corporate entity, but that some combination of them was required,
and that an overall element of injustice or unfairness must always
be present, as well." Id.
IV
Plaintiffs assert two arguments in support of summary judgment
in their favor: (1) that fraudulent conduct of the defendants permits
piercing the corporate veil; and (2) that the corporate veil of Green
Farms, Inc. should be pierced in order to prevent constructive fraud
and injustice.
V
The plaintiffs' first claim of "fraud" is based upon two incidents
in which Green Farms, Inc. allowed judgments to be entered against
itself. The first incident involved the receipt of dual insurance payment checks by Green Farms, Inc. for the single loss of a tractortrailer truck. The second incident involved the claim of Mr. Benton,
a Green Farms, Inc. employee, who was injured on the job. In both
cases, John L. Green, Sr., as President of Green Farms, Inc. stipulated to the entry of judgment against the corporate entity. In the
insurance-related case, Green Farms, Inc. stipulated to the entry of
judgment after a summary judgment motion on liability was granted
in favor of the plaintiff-insurance companies. Green Farms, Inc. also
allowed judgment to be entered against it in the second case, after
a judicial determination that the corporation should have carried
worker's compensation insurance for its employees.
The plaintiffs argue that the "Defendants have admitted to at
least two acts of fraud in this matter" by allowing the abovereferenced judgments to be entered against Green Farms, Inc. Plaintiffs, however, have not cited any authority which supports the
proposition that the mere consent to the entry of judgment against
a corporation by its President constitutes an admission of fraud by
its directors, officers and stockholders. In neither case did Green
Farms, Inc. or any of its directors, officers or employees admit to,
or stipulate that fraudulent acts had taken place.
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[11-13] Under Delaware law fraud is never presumed. Rather,
it must be proven to the satisfaction of the finder of fact. See Mitchell
v. Delaware State Tax Comm., Del. Super., 42 A.2d 19 (1975); Nye
Odorless Incinerator Corp. v. Felton, Del. Super., 162 A. 504 (1932).
Fraud at common law has been defined by Delaware courts as "a
false representation of a material fact knowingly made with intent
to be believed to one who, ignorant of its falsity, relies thereon and
is thereby deceived." See Harman v. Masoneilan Intl', Inc., Del. Supr.,
442 A.2d 487, 499 (1982); Mabon, Nugent & Co. v. Texas American
Energy Corp., Del. Ch., C.A. No. 8578, Berger, V.C. (Jan. 27,
1988). Courts of equity, however, have developed their own requirements for relief from fraud. The only departure from the common law elements, however, is Chancery's willingness to provide a
remedy for negligent or innocent misrepresentations. It is not necessary in Chancery, therefore, to show that a defendant accused of
fraud has to have known or believed that his statement was false or
to have proceeded in reckless disregard of the truth. Stephenson v.
Capano Development, Inc., Del. Supr., 402 A.2d 1069, 1074 (1983).
[14] Although fraud is a sufficient reason to pierce the corporate
veil, (see Buechner, supra) in the present case the plaintiffs have failed
to adduce undisputed evidence showing that fraud has been perpetuated by the individual defendants and, therefore, summary judgment cannot be granted on this issue.
VI
The plaintiffs' final argument is that the corporate veil of Green
Farms, Inc. should be pierced in order to prevent constructive fraud
and injustice. In effect, the plaintiffs allege that Green Farms Inc.
was merely the alter ego of the individual defendants and becauge the
corporation was inadequately capitalized, this Court must pierce the
corporate veil.
In support of their alter ego theory, the plaintiffs assert: (1) the
lack of corporate formalities in operating Green Farms, Inc., especially the maintenance of adequate corporate records; (2) the commingling of assets between the shareholders and the corporation; and
(3) the undercapitalization of the corporation. Plaintiffs' brief highlights numerous instances where the defendants apparently failed to
follow normal corporate formalities. (See Plaintiffs' Opening Brief
at 11-15.) And the defendants admitted in their brief that the corporate records maintained by Green Farms failed to "meet the normal
standard for such corporate records." (Defendants' Brief at 2.)
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[15] Such glaring oversights seemingly present a good case for
piercing the corporate veil. At this stage of the proceedings, however,
it would be premature to pierce the corporate veil of Green Farms,
Inc. because several material facts are still in dispute. It is unclear
whether there was an actual commingling of assets between the
shareholders and the corporation. John L. Green, Sr. and Marian
Green apparently made loans to Green Farms, Inc. and then obtained
repayment by transferring assets from the corporation to themselves.
Such a transfer of assets, however, is not necessarily a basis for
piercing the corporate veil. The plaintiffs must also show that such
transfers were done to defraud creditors or were done merely to
siphon off corporate assets, rather than to repay outstanding loans.
This has not yet been done. Furthermore, questions exist as to the
ownership of the stock of Green Farms, Inc. and the existence or
whereabouts of corporate books and records.
As noted previously, persuading a Delaware court to disregard
the corporate entity is a difficult task, even after trial on the issues.
See Alger Oil Co., supra. Consequently, the piercing of the corporate
veil on a motion for summary judgment is an even more onerous
task and, while the present record seems to indicate that Green
Farms, Inc. was the alter ego of John L. Green, Sr. or the other
stockholders, I cannot find that the entry of a final judgment is
proper at this time. Plaintiffs' motion for summary judgment is,
therefore, denied.
IT IS SO ORDERED.

ISEMAN v. LIQUID AIR CORP.
No. 9694
MERCHANTS NATIONAL PROPERTIES, INC. v. LIQUID
AIR CORP.
No. 9833
Court of Chancery of the State of Delaware, New Castle
October 23, 1989
Plaintiffs filed class action complaints on behalf of themselves
and other Liquid Air Corporation public stockholders to enjoin the
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short-form merger of defendant AAL Acquisition Corporation with

Liquid Air Corporation, which was effected as neither party sought
a preliminary injunction. The plaintiffs asserted an entire fairness
claim. The defendants moved to dismiss the two actions instituted
by the plaintiffs, attacking the short-form merger, in which the
minority stockholders were cashed out for $37 per share.
The court of chancery, per Vice-Chancellor Berger, held that
the allegations with respect to the negotiating process and certain
disclosures were sufficient to state a claim for breach of the duty of
entire fairness and thereby denied the defendants' motions to dismiss.
1. Corporations

0

189(12), 299

Allegations (1) that each member of a special committee suffered
from a conflict of interest; (2) that an investment banking firm selected
by the special committee represented both the seller and a buyer in
a merger; (3) that an investment banking firm altered its report to
conceal the fact that, by reference to certain comparable transactions,
a corporation should be valued at a significantly higher price; and
(4) that a special committee was aware of the higher numbers, if
true, lend support to a claim that the special committee was a sham
designed to lull the public stockholders into believing that their
interests had been protected.
2.

Pretrial Procedure

C

687

In a motion to dismiss, the well-pleaded facts alleged in the
complaint must be accepted as true.
3.

Corporations

C--

189(12), 307

Securities Regulation

0

122

An allegation that a financial advisor focused specially on one
offer, but that in order to conceal such fact, defendants willfully,
knowingly, and falsely stated that its financial advisor did not highlight or give particular emphasis to any single company or transaction,
if true, unquestionably means that the distributed information statement was materially misleading.
4.

Corporations

0-- 189(12)

Securities Regulation

0

119, 122

UNREPORTED CASES

1990]

1043

A reasonable stockholder would consider it important that the
acquiror's financial advisor considered a price more than two times
higher than the offered price to be a "good benchmark" for valuing
the acquiree.
5.

Corporations

C

Pretrial Procedure

307
C= 644, 675

A motion to dismiss will be denied where the complaint avers
faithless acts which taken as true would constitute breaches of fiduciary duties that are reasonably related to and have a substantial
impact upon the price offered.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Wolf Popper Ross Wolf &
Jones, New York, New York, of counsel; and Silverman & Harnes,
New York, New York, of counsel, for plaintiffs.
P. Clarkson Collins, Jr., Esquire, and Lewis H. Lazarus, Esquire,
of Morris, James, Hitchens & Williams, Wilmington, Delaware, for
defendants Liquid Air Corporation, American Air Liquide, Inc.,
AAL Acquisition Corp., Jean Henri Delorme, Edouarde De Royere,
Peter F. Baumberger, Pierre A. Salbaing, Alain Joly, Gerard P.
Levy, Jean P.J. Pineau, and Wilburn Ray Hines.
BERGER,

Vice-Chancellor

This is the decision on defendants' motions to dismiss two
virtually identical actions attacking the merger of defendant AAL
Acquisition Corp. ("Acquisition") with and into defendant Liquid
Air Corporation ("Liquid Air"). Plaintiffs, Nessa Iseman ("Iseman") and Merchants National Properties, Inc. ("Merchants National"), each filed purported class action complaints on behalf of
themselves and other public stockholders of Liquid Air to enjoin the
short-form merger pursuant to which the minority stockholders were
cashed out for $37.00 per share. Neither plaintiff sought a preliminary
injunction and the merger was effected on April 20, 1988.
Defendants moved to dismiss both actions and briefing had been
completed when Merchants National filed an amended complaint
and Iseman moved for leave to file, as her second amended complaint,
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substantially the same pleading. Iseman's motion is granted and this
decision applies to both actions. However, for simplicity, reference
will be made only to the Merchants National Amended Class Action
Complaint (the "complaint") except as required for an understanding
of parties' claims.
The facts, as alleged in the complaint, the March 18, 1988
Information Statement and the April 13, 1988 Supplement to the
Information Statement may be summarized as follows. Liquid Air
is in the business of producing and distributing industrial gases in
the United States, Canada and portions of Brazil. It is also in the
related business of distributing welding equipment and supplies in
Brazil and Canada. As of March 16, 1988, the record date for the
merger, there were approximately 12.6 million shares of Liquid Air
common stock outstanding. Defendant American Air Liquide, Inc.

("AAL") and another wholly-owned subsidiary of defendant L'Air
Liquide Societe Anonyme pour L'Etude et L'Exploitation des Procedes
Georges Claude ("L'Air Liquide") owned approximately 88% of
Liquid Air. In addition, L'Air Liquide owned a 30% interest in the
industrial gas operations of defendant Carba Holding A.G. ("Carba")
which, in turn, owned approximately 6% of the common stock of
Liquid Air.
L'Air Liquide, through AAL, began the process that led to the
merger in January, 1988 when it retained Goldman, Sachs & Co.
("Goldman, Sachs") to act as its financial adviser in connection
with the possible merger. After meeting with Goldman, Sachs at the
end of January, the president of AAL requested that his counterpart
at Liquid Air call a special meeting of the Liquid Air directors for
the purpose of discussing the cash merger. At the Liquid Air board
meeting, held on February 5, 1988, AAL asked that the board
establish a special committee to represent the Liquid Air minority
stockholders. The special committee was established, held its first
meeting and selected its financial and legal advisers all on February
5th. The three person special committee originally consisted of Messrs.
Baumberger ("Baumberger"), Hines ("Hines") and Sweeney
("Sweeney"). Sweeney is a partner in the law firm selected by the
special committee to be its counsel. The law firm acted as counsel
to Liquid Air during 1986 and 1987 and Sweeney's time spent as
a member of the special committee was billed by the firm to Liquid
Air. Hines was employed as a consultant to Liquid Air prior to the
merger and, according to the Information Statement, was to continue
as a consultant after the merger. He apparently was paid a fee of
$10,000 for serving on the special committee. Baumberger, at all
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relevant times, was Vice Chairman and President of the Executive
Committee of Carba. Baumberger resigned from the special committee on February 19, 1988 after Carba and L'Air Liquide agreed
that Carba would remain a stockholder of Liquid Air.
The investment banking firm selected by the special committee
was William D. Blair & Co. ("Blair"). The complaint alleges that
Blair "performed services for, and maintained a customer relationship
with, Carba." Complaint, 27. Blair allegedly was selected by the
special committee because of its relationship with Carba, and Blair
allegedly discussed with Carba that company's investment in Liquid
Air. Id.
According to the Information Statement, Blair's report to the
special committee included selected financial data for Liquid Air and
other similar companies as well as certain data about recent acquisition transactions. Using a variety of valuation analyses, Blair computed a possible range of values from $29.00-$46.00 per share and
advised the special committee that its study suggested a value of
between $35.00 and $40.00 per share. On February 24, 1988, after
the special committee had met with Blair to consider its valuation
summary and draft report, Goldman, Sachs advised the special committee that AAL might be willing to pay $33.00 per share. That
proposal was rejected, and the next day, after discussions between
the two financial advisers, the president of AAL made what he said
was AAL's highest offer-$37.00 per share. The special committee
made a counteroffer of $37.50 and the parties ultimately agreed upon
$37.00 per share plus the payment of Liquid Air's regular quarterly
cash dividend of $.40 per share. Blair provided a written opinion
that these terms were fair to the minority stockholders from a financial
point of view.
According to the complaint, the description in the Information
Statement of Blair's work is inaccurate. In August, 1986, L'Air
Liquide agreed to acquire an industrial gas producer, Big Three
Industries, Inc. ("Big Three"), in the same business as Liquid Air.
The complaint alleges that a comparison of the Big Three purchase
price to various financial information, such as tangible book value
and earnings per share, provides certain financial ratios that are of
some use in valuing other comparable companies. Blair and the
special committee allegedly applied the financial ratios derived from
the Big Three acquisition to Liquid Air. Those ratios resulted in a
price for Liquid Air of up to $82.32 per share. Blair also allegedly
performed a "worst case" analysis using the "bottom quarter" of
comparable transactions and derived a value for Liquid Air of up
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to $61.30 per share. Complaint, 37. Blair allegedly rewrote its
report to eliminate both its use of the Big Three financial ratios and
its "worst case" analysis. The complaint alleges that Goldman, Sachs,
likewise, focused on the Big Three acquisition and considered it to
be a "good benchmark" for valuing Liquid Air. Complaint, 35.
However, because the Big Three financial ratios yielded prices well
in excess of the $37.00 per share that AAL was willing to pay,
defendants allegedly concealed the true nature of Goldman, Sachs'
analysis.
Another alleged misrepresentation in the Information Statement
relates to Carba's holdings. The complaint alleges that Baumberger
was upset to learn that AAL was going to pay less than $40.00 per
share and that, in order to buy Carba's support, that company was
allowed to remain as a stockholder of Liquid Air.
As noted earlier, the Information Statement dated March 18,
1988 advised the Liquid Air stockholders that the merger would be
accomplished pursuant to 8 Del. C. §253 and would become effective
on April 20, 1988. The Liquid Air stockholders were also advised
of their right to seek appraisal and were notified that a written
demand must be delivered to the secretary of Liquid Air on or before
April 7, 1988. On April 13, 1988 a Supplement to the Information
Statement was sent to Liquid Air's stockholders. The Supplement
expanded upon the Blair report and the Goldman, Sachs presentation,
and revised the earlier discussion of the fairness of the merger. At
the end of the Supplement, the stockholders were told that the
company would not object to any written demands for appraisal
received by April 18, 1988.
On the basis of these facts, plaintiffs purport to assert an entire
fairness claim. They claim that defendants engaged in unfair dealing
by: (1) temporarily combining their Liquid Air holdings in order to
be able to accomplish the merger without a stockholders' vote and
without the more complete disclosure required by the federal proxy
rules; (2) manipulating the timing of the merger to occur after Liquid
Air had expended significant sums for construction of new facilities
but before the benefits from those capital projects were fully realized;
(3) unilaterally setting an unfairly low price and deceiving the public
stockholders into believing that the special committee, which was a
sham, was protecting their interests; (4) disseminating a materially
false and misleading Information Statement; and (5) implementing
the merger in order to eliminate potential stockholder derivative
claims. I find it unnecessary to analyze each of these purported
examples of unfair dealing since I am satisfied that the allegations
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with respect to the negotiating process and certain of the disclosures
are sufficient to state a claim for breach of the duty of entire fairness.
[1] Each of the three members of the special committee allegedly
suffered from a conflict of interest. Baumberger's conflict was recognized and he resigned from the special committee when it became
clear that Carba would remain a stockholder following the merger.
Sweeney and Hines remained as members of the special committee
notwithstanding the fact that each, personally or through his firm,
was employed by Liquid Air and, therefore, potentially under Acquisition's control. The conduct of the special committee also raises
questions. The investment banking firm selected by the committee
performed services for Carba and apparently continued to represent
both the special committee (the seller) and Carba (one of the buyers).
More importantly, Blair allegedly altered its report to conceal the
fact that, by reference to certain comparable transactions, Liquid
Air should be valued at price significantly higher than $37.00 per
share. Since the complaint alleges that the special committee was
aware of these higher numbers, it can be fairly inferred that the
alleged alterations to the Blair report were expressly or implicitly
approved by the special committee. These allegations, if true, would
lend support to plaintiffs' claim that the special committee was a
sham designed to lull the public stockholders into believing that their
interests had been protected.
[2-4] The disclosure allegations relating to the Blair and Goldman, Sachs studies, would, if proven, provide another basis for a
finding of unfair dealing. For example, the complaint alleges that
Goldman, Sachs "focused specially on the Big Three acquisition
[which, when applied to Liquid Air, allegedly yields a price of up
to $82.32 per share], but that in order to conceal such fact, defendants
willfully, knowingly and falsely stated that Goldman, Sachs 'did not
highlight or give particular emphasis to any single company or
transaction."' Complaint, 36. Defendants argue that this allegation
is untrue and it is possible that they are right. However, this is a
motion to dismiss and the well pleaded facts alleged in the complaint
must be accepted as true. Delaware State Troopers Lodge v. O'Rourke,
Del. Ch., 403 A.2d 1109, 1110 (1979). If this allegation is true,
there can be no question but that the Information Statement was
materially misleading. A reasonable stockholder surely would consider
it important that the acquiror's financial adviser considered a price
more than two times higher than the offered price to be a "good
benchmark" for valuing Liquid Air. See Rosenblatt v. Getty Oil Co.,
Del. Supr., 493 A.2d 929, 944 (1985).
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[5] Based upon the foregoing, I am satisfied that the complaint
"[avers] faithless acts, which taken as true would constitute breaches
of fiduciary duties that are reasonably related to and have a substantial
impact upon the price offered ..... " Rabkin v. Philip A. Hunt Chenical
Corp., Del. Supr., 498 A.2d 1099, 1107 (1985). Accordingly, defendants' motions to dismiss are denied. IT IS SO ORDERED.

KAHN v. HOUSEHOLD ACQUISITION CORP.
No. 6293
Court of Chancery of the State of Delaware, New Castle
October 17, 1989
Former shareholders of Wein Air Alaska, Inc. (Wein) brought
a class action suit attacking a cash-out merger between Wein and
its majority shareholder Household Finance Corporation (Household). After finding that Household did not breach its duty of entire
fairness to the minority shareholders, the court granted reargument
to reconsider the fair valuation of the minority stockholders' shares.
Plaintiff-shareholders argued that they could recover the fair value
of their shareholdings, while Household contended that the failure
to institute an appraisal proceeding before the merger took place
prevented the Wein shareholders from obtaining relief.
The court of chancery, per Vice-Chancellor Berger, held that
the Wein shareholders could have pursued their appraisal rights
simultaneously with their entire fairness claim. However, the court
held the failure to bring an appraisal action did not prevent the
plaintiff-shareholders from obtaining relief.
1.

Corporations

0:'

182.4(6), 189(1)

An appraisal action seeks the enforcement of a statutory right
that is different and distinct from the alleged wrong sought to be
redressed by the stockholder's fraud action.
2.

Corporations

0--- 182.4(6), 307, 320(1), 584

Where it is determined that the merger should not have occurred
due to fraud, breach of fiduciary duty, or other wrongdoing on the
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part of the defendants, then the stockholder's appraisal action will
be rendered moot and the stockholder will be entitled to receive
rescissory damages.
3.

Corporations

O

182.4(6), 307, 320(1), 584

Where it is not determined that the merger should not have
occurred due to fraud, breach of fiduciary duty, or other wrongdoing
on the part of the defendants, and the merger was properly authorized, then the stockholder will be entitled to collect the fair value
of its shares pursuant to statutory appraisal and the fraud action will
be dismissed.
4.

Corporations

C- 182.4(6), 584

The Weinberger grandfather clause expressly applies to any case
then on appeal to the supreme court, pending in the chancery court,
or attacking a cash-out merger effected before February 1, 1983.
5.

Corporations

C--

182.4(6), 584

The Weinberger grandfather clause contains no limitations.
Pamela S. Tikellis, Esquire, of Greenfield & Chimicles, Wilmington,
Delaware, for plaintiffs.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant.
BERGER,

Vice-Chancellor

This is the decision, following reargument, in a class action
brought by the former minority stockholders of Wien Air Alaska,
Inc. ("Wien") attacking the cash-out merger between Wien and its
majority stockholder, Household Finance Corporation ("Household"). At trial, plaintiff attempted to prove that Household breached
its duty of entire fairness by manipulating the timing of the merger,
failing to make full disclosure, and paying an unfair price ($6.00)
to the minority stockholders. After considering all of the evidence,
this Court found that Household did not manipulate the timing of
the merger and did not breach its duty of complete candor in the
disclosures made to Wien's stockholders. However, the Court did
conclude that the fair value of a share of Wien stock at the time of
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the merger was $7.27 per share rather than the $6.00 per share
offered to the public stockholders. See Kahn v. Household Acquisition
Corp., Del. Ch., Civil Action No. 6293, Berger, V. C. (May 6,
1988).
This Court granted reargument to consider whether, where a
complaint states an entire fairness claim but, after trial, the Court
finds no unfair dealing, plaintiff may recover the fair value of her
shares, as determined by the Court. Household argues that, under
these circumstances, the former minority stockholders of Wien are
relegated to an appraisal proceeding. Since the merger took place
in 1980, the former Wien stockholders cannot now attempt to perfect
their appraisal rights. Thus, if Household's argument was accepted,
the public stockholders of Wien would obtain no relief, notwithstanding this Court's finding that they were paid less than the fair
value of their shares.
[1-3] Although this may seem like a harsh result, there is some
support for Household's position. In Cede & Co. v. Technicolor, Inc.,
Del. Supr., 542 A.2d 1182 (1988) the Delaware Supreme Court
noted some of the distinctions between an appraisal proceeding and
an entire fairness claim, as well as the potential differences in the
result obtainable:
The appraisal action seeks the enforcement of a statutory
right that is different and distinct from the alleged wrong
sought to be redressed by [the stockholder's] fraud action.
The remedies, though very different, are not inconsistent
or repugnant because one remedy is premised on a state
of facts that is the alternative to, rather than the converse
of, the state of facts that forms the basis for recovery under
the other remedy.
[I]f it is determined that the merger should not have
occurred due to fraud, breach of fiduciary duty, or other
wrongdoing on the part of the defendants, then [the stockholder's] appraisal action will be rendered moot and [the
stockholder] will be entitled to receive rescissory damages.
If such wrongdoing on the part of the defendants is not
found, and the merger was properly authorized, then [the
stockholder] will be entitled to collect the fair value of
its ...

shares pursuant to statutory appraisal and its fraud

action will be dismissed.
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Id. at 1190-91. This language suggests that a stockholder whose
entire fairness claim fails must seek redress for the amount paid for
her stock through an appraisal proceeding. A stockholder is not
forced to choose between the two claims, however, because the Court
in Cede held that one may pursue both an appraisal action and an
entire fairness claim simultaneously. Thus, if Household's reading
of Cede is accurate, the Wien minority stockholders could have avoided
any loss by perfecting and pursuing their appraisal rights together
with their entire fairness claim.
Household's position raises interesting questions as to the scope
and practical implications of the Cede decision. Answers, however,
will have to await another day. After consideration, I am satisfied
that plaintiff and the other Wien minority stockholders are entitled
to the quasi-appraisal remedy announced in Weinberger v. UOP, Inc.,
Del. Supr., 457 A.2d 701, 714 (1983). In that landmark decision,
after noting that "a plaintiff's monetary remedy [in a cash-out
merger] ordinarily should be confined to the more liberalized appraisal proceeding herein established," id., the Court provided a
quasi-appraisal remedy for a limited group of stockholders and litigants challenging cash-out mergers:
.Obviously, there are other litigants, like the plaintiff,
who abjured an appraisal and whose rights to challenge the
element of fair value must be preserved. Accordingly, the
quasi-appraisal remedy we grant the plaintiff here will apply
only to: (1) this case; (2) any case now pending on appeal
to this Court; (3) any case now pending in the Court of
Chancery which has not yet been appealed but which may
be eligible for direct appeal to this Court; (4) any case
challenging a cash-out merger, the effective date of which
is on or before February 1, 1983; and (5) any proposed
merger to be presented at a shareholders' meeting, the
notification of which is mailed to the stockholders on or
before February 23, 1983.
Weinberger v. UOP, Inc., 457 A.2d at 714-715 (footnote omitted).
[4-5] Following trial, Household argued that this "grandfather"
clause should not apply to the plaintiff class inasmuch as its members
are former stockholders of an Alaska corporation and could not have
reasonably relied on pre-Weinberger Delaware law in deciding whether
to seek an appraisal. I am not persuaded by this argument. It may
be that the Delaware Supreme Court was not thinking of a situation
such as this when it announced the class of litigants to whom the

