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VITRO, SOCIEDAD ANONIMA, C. HOLDINGS CORP. v.
ANCHOR GLASS CONTAINER CORP.
No. 11,016
Court of Chancery of the State of Delaware, New Castle
September 20, 1989
In the context of a hostile tender offer by the plaintiffs for
,defendant Anchor Glass Container Corporation, the plaintiffs moved
to compel discovery of statements made to or by the board of directors
of Anchor Glass concerning the time of an announced meeting at
which the directors would consider and devise alternatives to the
plaintiffs' hostile proposal. The defendants, acting upon the advice
of counsel, refused to answer certain deposition questions, claiming
that disclosure of the time period would give the plaintiffs a competitive advantage. The plaintiffs contended that the information
sought created no substantial injury to Anchor Glass and is necessary
to support the plaintiffs' claim that the board is not pursuing the
shareholders' interest in good faith.
The court of chancery, per Chancellor Allen, granted the plaintiffs' motion to compel the answering of the deposition questions.
Although the court believed that the information sought was marginal
to plaintiffs' cause of action, the court acknowledged the need to
permit the litigation process to go forward where the effective functioning of the board was not unduly impeded.
1. Corporations
Depositions

0=- 320(11)
C-- 9, 59, 64(4)

The resolution of a motion to compel the disclosure of specific
corporate matters related to a hostile takeover offer requires a court
to exercise judgment in the management of the scope and timing of
discovery.
2.

Corporations
Depositions

0

320(11)

0- 9, 59, 64(4)

In resolving a motion to compel the disclosure of specific corporate matters related to a hostile takeover offer, a court ought to
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consider at least the following factors: (1) the importance of information of the kind sought to the theories of liability advanced by
plaintiffs; (2) the stage of the litigation; (3) the stage of the board's
consideration of alternatives; (4) how significant a risk is involved
by disclosure; and (4) whether an especially restrictive confidentiality
order offers adequate protection for the corporation interest.
3.

Corporations
Depositions

0-0

320(11)
59, 64(4)

The basic mission of a court in deciding a motion to compel
the disclosure of specific corporate matters related to a hostile takeover
offer is to permit the litigation process to go forward in as nearly a
normal fashion as possible while recognizing as much as is feasible
the right of the board to manage the corporation's business and
affairs.
4.

Corporations
Depositions

C-- 320(11)
C

9, 59, 64(4)

While a court should use its power over the scope and timing
of discovery fully to try to protect the effective functioning of the
board in a takeover contest in litigation, where no significant practical
need for such protection has been demonstrated, it is inappropriate
to sustain a direction not to answer a question seeking information
which falls within the test of Delaware Chancery Court Rule 26(b).
DEL.

CH.

CT.

R. 26(b).

R. Franklin Balotti, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for Vitro, Sociedad Anonima, C. Holdings Corporation and THR Corporation.
Stephen P. Lamb, Esquire, of Skadden, Arps, Slate, Meagher &
Flom, Wilmington, Delaware, for Anchor Glass Container Corporation and the individual defendants Borowski, Milligan, Walter,
and Wilson.
A. Gilchrist Sparks, III, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for named defendants James Smith and
Vincent Naimoli.
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Pamela S. Tikellis, Esquire, of Greenfield & Chimicles, Wilmington,
Delaware, for class plaintiffs in No. 11,033.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, Wilmington, Delaware, for class plaintiffs in No. 11,033.
ALLEN,

Chancellor

In briefest outline, the case is one in which a party mounting
a hostile takeover offer seeks an order that would, among other
things, require the target corporation to redeem its recently created
defensive stock rights plan; require defendants to take such steps as
are required to exempt plaintiffs' offer from the restrictions of Section
203 of our corporation law; and enjoin defendants from taking other
steps that are alleged to constitute breaches of duty.
Thi pending motion seeks an order compelling specific deponents
to answer certain questions that they were directed by their counsel
not to answer. The direction was predicated upon the so-called white
knight or business strategy "privilege." See, e.g., Grand Metropolitan
PLC v. The Pillsbury Company, Del. Ch., C.A. No. 10319 (November
22, 1988).
Specifically, plaintiffs seek discovery of statements made to or
by Anchor's board of directors concerning the time that an announced
search for and review of alternatives to plaintiffs' proposal was likely
to take.
In support of their request, plaintiffs assert that the information
sought falls within the test of Rule 26(b); that they have a legitimate
need for the information in the litigation; and that no substantial
injury can befall Anchor by its disclosure to them. In asserting this
view, plaintiffs expressly concede that at this stage of this litigation
and at this stage of its functioning the Anchor board possesses a
qualified right to protect from discovery certain information relating
to its development, consideration or negotiation of alternatives to
plaintiffs' offer. Plaintiffs have not sought such information at this
time, however, and the disclosure of that which they seek will not
impair the board's ability to function, they say.
Not surprisingly, the board disagrees with this last point. It
makes the typical observation that plaintiffs seek to protect their own
interests and not those of Anchor or its shareholders. Defendants
contend that even disclosure of the time period in which the board
could be expected to act might (actually, they contend, would) provide
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plaintiffs competitive advantage. It would be, defendants say, "improper" for the court to require defendants to disclose what was
said to or by the board with respect to timing.

[1-3] Resolution of motions of this type require the court to
exercise judgment in the management of the scope and timing of
discovery. That judgment ought to consider at least the following
factors: the importance of information of the kind sought to the
theories of liability advanced by plaintiffs; the stage of the litigation
(how long has the process been going forward? how close in time
is the preliminary injunction or other hearing towards which the
litigation is currently pointing?); the stage of the board's consideration
of alternatives (have certain matters been rendered insensitive or less
sensitive by the termination of negotiations or consideration of them?);
how significant a risk is involved by disclosure (terms of an alternative
deal or identity of an alternative buyer being substantially more
important, for example, than a generally expressed schedule); and
whether an especially restrictive confidentiality order offers adequate
protection for the corporation's interest. The list is illustrative, not
exhaustive. In each instance, the basic mission is to permit the
litigation process to go forward in as nearly a normal fashion as
possible while recognizing as much as is feasible the right of the
board to manage the corporation's business and affairs.
Plaintiffs assert that discovery of what the board was told about
a possible schedule is appropriate and necessary since it will provide
evidence relevant to their contention that the board is not pursuing
the shareholders' interests in good faith, but is seeking to entrench
itself-in part by a technique of extended delay (endless consideration)
which, it is hoped, will cool plaintiffs' interest.
[4] In my opinion, while the court should use its power over
the scope and timing of discovery fully to try to protect the effective
functioning of the board in a takeover contest in litigation, where
no significant practical need for such protection has been demonstrated, it is inappropriate to sustain a direction not to answer a
question seeking information which falls within the test of Rule 26(b).

Thus, while I regard the limited area of examination here involved
as rather marginal to plaintiffs' theories of liability, I regard as more
significant my conclusion that no substantial basis has been shown
to restrict the scope of discovery. I will therefore direct that Mr.
Naimoli be made promptly available for a further deposition at which
the subject that inspired this motion may be inquired into. That this
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may be a burden is to be regretted. It is, however, a burden imposed
by the direction not to answer a proper question.
IT IS SO ORDERED.

WARNER COMMUNICATIONS INC. v. CHRIS-CRAFT
INDUSTRIES, INC.
No. 10,965
Court of Chancery of the State of Delaware, New Castle
September 7, 1989
Plaintiffs moved for judgment on the pleadings, seeking a determination that the holders of Warner Communication Inc.'s Series
B variable rate cumulative convertible preferred stock were not entitled to vote upon a proposed merger among Warner, its controlling
shareholder Time Warner, Inc., and TW Sub Inc., a wholly owned
subsidiary of Time Warner. Defendants were the holders of the
Series B preferred stock. In the proposed merger, which was the
"back end" of a transaction following a public cash tender offer for
fifty-one percent of Warner's common stock, the Series B preferred
stock was to be cancelled and the defendant holders would receive
a new senior security which, for the purposes of the motion, plaintiffs
had stipulated would be less valuable.
The court of chancery, per Chancellor Allen, held that the
defendants had no right under the Warner certificate of incorporation
to a class vote on the proposed merger. The court considered the
pertinent provisions of the Series B preferred stock's certificate of
designation, read in the context of Delaware corporation law, and
concluded that such a right was conferred to defendants only in
narrowly defined circumstances not present in the transaction.
1. Pleading

C--- 342, 350(5), 350(7)

A party is entitled to judgment on the pleadings when, accepting
the well pleaded facts admitted in the answer to be true, there is
no material fact in dispute and the moving party is entitled to
judgment under the law.

1168

2.

DELAWARE JOURNAL OF CORPORATE LAW

Pleading

C

[Vol. 15

342, 350(1)

Pretrial Procedure

0-

679

On a motion for judgment on the pleadings, the nonmoving
party is entitled to the benefit of any inferences that may fairly be
drawn from the nonmoving party's pleading.
3.

Pleading

0

342

Pretrial Procedure

C

624

A motion for judgment on the pleadings should not be granted
unless it appears to a reasonable certainty that under no set of facts
that could be proven under the allegations of the answer would the
plaintiffs' claim be defeated.
4.

Corporations

C

18, 62, 71

The existence and extent of special stock rights are determined
by reference to the issuer's certificate of incorporation; such rights
are essentially contractual in nature.
5.

Corporations

0= 372

In determining special stock rights, a court should apply the
same techniques of contract interpretation generally applied to contractual disputes. Thus, the certificate of designation should be construed in its entirety, and an attempt should be made to reconcile
all of the certificate's provisions in order to determine the meaning
intended to be given to any portion of it.
6.

Corporations

0= 62, 71

In a corporation's certificate of designation, rights or preferences
over common stock should be clearly expressed and not presumed.
7.

Corporations

0-

18, 189(1), 372, 575

A provision of a corporation's certificate of incorporation that
provides a right to a series vote in the event of a charter amendment
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that amends, alters, or repeals any provision of the certificate of
incorporation so as to adversely affect a specific class of shareholders
will not grant a right to a series vote when, as a result of a merger,
the class is adversely affected and the charter is amended because the
adverse effects are not caused by the amendment but rather by merger
itself.
8.

Corporations

0= 18, 71, 372

Special stock rights and preferences must be stated in, or derivable
in, a manner clearly set forth in the certificate of incorporation or set
forth in a certificate of designation which, when effective, amends and
becomes a part of the certificate of incorporation. DEL. CODE ANN.
tit. 8, § 103 (1988); DEL. CODE ANN. tit. 8, § 151 (1987); DEL. CODE
ANN. tit. 8, § 151(a) (1983).

9.

Corporations

C

18, 189(1), 372, 575

In a provision of a corporation's certificate of incorporation that
requires a class vote in order to alter or change any rights of the
stock so as to affect the holders of the shares adversely, the phrase
"alter or change" does not encompass the conversion of stock as a
result of a merger, and the subsequent charter amendments which
follow the merger will not themselves trigger a series vote because
they will not adversely affect the stock.
10.

Corporations

0= 18, 372, 575

Under Delaware law, securities whose characteristics are defined
in a certificate of designation may be converted by merger into shares
or other securities of the corporation surviving or resulting from a
merger or consolidation or into cash, property, rights, or securities
of any other corporation. DEL. CODE ANN. tit. 8, § 251(a) (1983).
11.

Corporations

C

584, 587

It is elementary that the possibility of a merger represents a
possibility of the most profound importance to a holder of stock with
special rights or preferences.
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12, 18, 372, 581

Under section 251 of the Delaware General Corporation Law,
unless a charter provision creates a right to a class vote, a merger is
authorized by the company's shareholders when "a majority of the
outstanding stock of the corporation entitled to vote thereon shall be

voted for the adoption of the agreement" of mergers, and unlike
section 242(b) of the General Corporation Law, section 251 contains
no class vote requirement. DEL. CODE ANN. tit. 8, §§ 242(b), 251(c)
(1983).
13.

Corporations

C

581, 584

Under Delaware law, the bedrock doctrine of independent legal
significance compels the conclusion that satisfaction of the requirements
of section 251 of the Delaware General Corporation Law is all that
is required legally to effectuate a merger. DEL. CODE ANN. tit. 8,
§ 251 (1983).
14.

Corporations

C

12, 584

The language of section 242(b) of the Delaware General Corporation Law does not entitle the holders of a class of preferred stock
to a class vote in a merger, even if the interests of the class will be
adversely affected by the merger. DEL. CODE ANN. tit. 8,

§ 242(b)

(1983).
15.

Corporations

0=

18, 372

When the language of a provision in a corporation's articles of
incorporation closely parallels that of section 242(b)(2) of the Delaware
General Corporation Law, it is extraordinarily unlikely that the drafters
of the provision would have chosen such language had they intended
a merger to trigger the class vote mechanism of section 242(b)(2)
because section 242(b)(2) itself does not create such a right. DEL.
CODE ANN. tit. 8, §§ 242(b)(2), 251(c) (1983).
16.

Contracts

<

143.5

Corporations 0= 372
An interpretation that gives an effect to each term of an agree-

ment, instrument, or statute is to be preferred to an interpretation
that accounts for some terms as redundant.
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Charles F. Richards, Jr., Esquire, William J. Wade, Esquire, Thomas
A. Beck, Esquire, Gregory V. Varallo, Esquire, Donald A. Bussard,
Esquire, Daniel A. Dreisbach, Esquire, and Michael J. Feinstein,
Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and
Eric M. Roth, Esquire, and Scott A. Edelman, Esquire, of Wachtell,
Lipton, Rosen & Katz, New York, New York, for plaintiff and
counterclaim defendant Warner Communications Inc.
Martin P. Tully, Esquire, Thomas Reed Hunt, Jr., Esquire, and
Lawrence A. Hamermesh, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Lisa D. Haas, Esquire, and Thomas
P. Ogden, Esquire, of Davis Polk & Wardwell, New York, New York,
for plaintiffs and counterclaim defendants Time Warner Inc. and TW
Sub Inc.
Charles S. Crompton, Jr., Esquire, Donald J. Wolfe, Jr., Esquire,
and Arthur L. Dent, Esquire, of Potter Anderson & Corroon, Wilmington, Delaware; and Peter M. Fishbein, Esquire, Scott M. Berman, Esquire, Karen E. Katzman, Esquire, and Jane W. Parver,
Esquire, of Kaye, Scholer, Fierman, Hays & Handler, New York,
New York, for defendants and counterclaim plaintiffs Chris-Craft
Industries, Inc. and BHC, Inc.
ALLEN,

Chancellor

Pending is a motion for judgment on the pleadings. Plaintiffs
seek a determination that the related holders of Warner Communications Inc.'s Series B Variable Rate Cumulative Convertible Preferred
stock ("Series B Preferred") are not entitled to a class vote upon a
proposed merger among Warner, its controlling shareholder Time
Incorporated (now renamed Time Warner Inc.) and TW Sub Inc.,
a wholly owned subsidiary of Time Warner.
Plaintiffs in this declaratory judgment action are the parties proposing the merger-Warner, Time and TW Sub, all of which are
Delaware corporations. Defendants are two corporations, Chris-Craft
Industries, Inc. and its controlled subsidiary, BHC, Inc., which together with its wholly owned subsidiary, is the holder of the Series
B Preferred stock. For purposes of this opinion, plaintiffs generally
will be referred to as Warner; Time Warner, for purposes of clarity,
will be referred to as Time and the holders of the Series B Preferred
will be referred to as BHC.
The merger in question is the proposed "back end" of a transaction, the first stage of which was a public tender offer for 51% of
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Warner's common stock for cash that dosed on July 24, 1989. In
that merger, the Series B Preferred stock would be cancelled and
BHC as the holder of it would receive a new senior security, Time
Series BB Convertible Preferred. For purposes of this motion (but for
those purposes only), plaintiffs have stipulated that that substitution
would adversely affect defendants.
For the reasons that follow, I conclude that BHC has no right
under the Warner certificate of incorporation to a class vote on the
proposed merger. In brief, I reach this conclusion upon consideration
of the pertinent provisions of the Series B Preferred stock's certificate
of designation read in the context of the entire document and in the
context of the established corporation law. This consideration compels
the conclusion that the drafters of this document did not intend the
holder of the Series B Preferred to possess a veto over every merger
in which its interest would be adversely affected. Such a right was
conferred expressly but only in narrowly defined circumstances concededly not present here. Absent such circumstances, I conclude that
there is no right in the holders of the Series B Preferred to a class
vote on a merger. The statement of the reasoning that leads to this
conclusion entails a separate treatment of each of the two certificate
of designation provisions-Section 3.3(i) and Section 3.4(i)-upon
which BHC predicates its contrary assertion.
The facts are as admitted in the Answer and the Reply to
Counterclaim. Neither party contends that there are material facts in
dispute at this stage (on the assumption that the Series B Preferred
shareholders will be adversely affected by the merger) and both assert
that the legal question presented is appropriately addressed on the
pleadings as they now exist.
I.
The Series B Preferred stock
The Series B Preferred was issued pursuant to an Exchange
Agreement dated as of December 29, 1983 among Warner, ChrisCraft and BHC. Under that Exchange Agreement, Warner obtained
BHC preferred stock convertible into 42.5% of BHC's outstanding
common stock. BHC obtained the entire issue, 15,200,000 shares, of
Warner's Series B Preferred stock.
As provided in the certificate of designation creating the Series
B Preferred, each share of that stock is entitled to a quarterly dividend
equal to the greater of (a) $0.125 or (b) 200% of the regular quarterly
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dividend, if any, payable on a share of Warner common stock.' Each
share is convertible into common stock in accordance with a complex
formula, and each carries the same voting rights as the common
stock, except in the event that a dividend is in default. In that event,
the Series B Preferred stock "voting as a class" elects three directors.
Generally, however:
Except as otherwise by the Certificate of Incorporation or
by law provided, the shares of Series B Stock and the shares
of Common Stock ...

shall be voted together as one class.

Certificate of Designation, Section 3.1.
Two provisions do otherwise provide, and it is they that provide
the ground upon which the parties' ongoing battle2 is now fought.
Section 3.3 of the certificate of designation creates a right in the
holders of the Series B Preferred to participate with other holders
of Warner preferred in a class vote under certain circumstances.
Section 3.4(i) of the certificate creates a right in the holders of Series
B Preferred stock alone to a series vote in certain circumstances.
Section 3.3 provides in pertinent part as follows:
So long as any shares of Series B Stock shall be outstanding and unless the consent or approval of a greater
number of shares shall then be required by law, (i) the
affirmative vote or written consent of the holders of at least
two-thirds of the total number of the then outstanding shares
of Series B Stock and of any other series of Preferred Stock
having the right to vote as a class on such matter, voting
as a class, shall be necessary to alter or change any rights,
preferences or limitations of the Preferred Stock so as to
affect the holders of all of such shares adversely ....
In pertinent part, Section 3.4 provides as follows:
So long as any shares of Series B Stock shall be outstanding and unless the consent or approval of a greater
number of shares shall then be required by law, without

1. A two-for-one stock split in 1986 resulted in a proportionate adjustment

of the original formula, which was the greater of (a) $0.125 or (b) 100% of the
regular quarterly dividend, if any, on common stock.
2. These parties have not had harmonious relations. &r, e.g. lyarner Communications Inc., t aL v. Chris-Craft Industries, Inc., ei al., Del. Ch., C.A. No. 10817
(May 15, 1989).
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first obtaining the consent or approval of the holders of at
least two-thirds of the number of shares of the Series B
Stock at the time outstanding, given in person or by proxy
either in writing or at a meeting at which the holders of
such shares shall be entitled to vote separately as a class,
the Corporation shall not (i) amend, alter or repeal any of
the provisions of the Certificate of Incorporation or Bylaws of the Corporation so as to affect adversely any of the
preferences, rights, powers or privileges of the Series B
Stock or the holders thereof ....
The proposed Warner-Time merger
Time and Warner have executed a merger agreement, which
was amended and restated as of June 16, 1989. That agreement
contemplates a two-step transaction by which Time would acquire
all of the outstanding stock of Warner. The first step was completed
on July 24, 1989 when Time accepted for purchase 100 million shares
of Warner common stock, representing approximately 50% of Warner's common stock, at $70 per share in cash.
Under the amended merger agreement, the tender offer is to
be followed by a merger in which TW Sub will be merged into
Warner which will survive as a wholly owned subsidiary of Time.
The Warner common stock, other than that held by Time, will be
converted into securities, cash or other property.' The Warner Series
B Preferred is to be converted into Time Series BB Preferred stock.
The rights and preferences of the Time Series BB Preferred are set
forth in a proposed form of certificate of designation.
Since the parties have stipulated for the purposes of this motion
that the holders of Warner Series B Preferred will be adversely
affected by the back-end merger, it is unnecessary to summarize the
terms of the Time BB Preferred.
The amended merger agreement provides that shares of Warner
common stock and Warner Series B Preferred stock, the holders of
which comply with all provisions of the General Corporation Law
concerning appraisal rights, will not be converted in the back-end
merger.

3. The pleadings do not disclose, nor is it pertinent for present purposes,
just what form that consideration will take.
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II.
[1-3] A party is entitled to judgment on the pleadings when,
accepting the well pleaded facts admitted in the Answer to be true,
there is no material fact in dispute and the moving party is entitled
to judgment under the law. 5 Wright & Miller, Federal Practice
and Procedure § 1386 at p. 692. On such a motion, the nonmoving
party is entitled to the benefit of any inferences that may fairly be
drawn from the nonmoving party's pleading. Ifarman v. Masontilan
Intern., Inc., Del. Supr., 442 A.2d 487 (1982); Du Pont v. Du Pont;
Del. Supr., 90 A.2d 467 (1952). The motion should not be granted
unless it appears to a reasonable certainty that under no set of facts
that could be proven under the allegations of the Answer would
plaintiffs' claim be defeated. In this instance, however, both parties
agree that no material facts are in dispute and that the matter is in
a posture for a ruling upon the legal questions presented.
III.
BHG contends that it is entitled to a class vote on the proposed
merger under two distinct provisions of Warner's certificate of incorporation. First, defendants argue that Section 3.3(i) of the certificate of designation gives BHG the right to a class vote. It contends
that Section 3.3(i) protects against any corporate action that alters or
changes "any rights or preferences" of the preferred stock so as to
adversely affect the preferred shareholders. The proposed merger, it
says, will alter the rights of the Series B Preferred (and on this
motion presumptively in an adverse way) by substituting a new
security-Time BB Preferred-for the Series B Preferred. Thus, it
concludes, Section 3.3(i) requires that BHO be afforded the opportunity to vote on that merger separately.
Second, defendants argue that Section 3.4(i) of the certificate
of designation entities BHG to a vote on the back-end merger because
the Warner certificate of incorporation will admittedly be amended
by the merger and necessarily so under Section 243 of the Delaware
corporation law. That amendment they say-eliminating the provisions authorizing the Series B Preferred-will adversely affect BHG
and will trigger the right to a class vote under Section 3.4(i).
Finally, defendants contend that the fact that Section 3.4(iii)
(quoted below at pp. 22-23) specifically addresses mergers does not
preclude other sections, such as Sections 3.3(i) and 3.4(i), from
applying to mergers.
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Warner answers that it is Section 3.4(iii) of the certificate of
designation that is the dispositive provision relating to mergers. That
section requires supermajority approval of a merger by the holders
of Series B Preferred if in the merger they receive equity securities
that are not the highest ranked equity securities of the surviving,
resulting or acquiring corporation. Warner points out that under the
merger the holders of Series B Preferred stock will receive Time
Series BB Preferred stock which will be the senior equity security
of Time. Thus, plaintiffs contend that Section 3.4(iii) is the pertinent
provision and it grants no right to vote on the back-end merger to
the Series B Preferred shareholders.
As to BHO's claim that Sections 3.3(i) and 3.4(i) do grant it
the right to a class vote in these circumstances, Warner contends
first that Section 3.3(i) was intended to protect only rights and
preferences of the entire class of preferred stock, not rights and
preferences granted to one or more particular series of preferred
stock. The only right or preference necessarily shared by every series
of preferred stock, plaintiffs continue, is the right granted in Article

Fourth (C), clause (2) of Warner's certificate of incorporation to
share ratably in dividends and asset distribution in certain circumstances. 4 That right, they say, will not be affected in the merger as
the Time Series BB Preferred will be protected by an identical
provision in Time's charter.
Second, it is argued that Section 3.4(i), which requires supermajority approval by the Series B Preferred shares in order to amend
Warner's certificate of incorporation or bylaws "so as to affect
adversely" the Series B Preferred, does not grant defendants a vote
in the back-end merger because it is the merger, not the amendments

4. That provision reads as follows:
The Corporation may issue the Preferred Stock in series. The Board of
Directors shall have authority to establish and designate each such series
before issuance, to distinguish the shares of each series from shares of all
other series, and to fix the number of shares included in each such series
and, except as otherwise provided in this Article, the variations in the
relative rights, preferences and limitations as between series, provided that
when the stated dividends and amounts payable on liquidation are not
paid in full, the shares of all series of Preferred Stock shall share ratably
in the payment of dividends including accumulations, if any, in accordance
with the sums which would be payable on such shares if all dividends
were declared and paid in full, and in any distribution of assets other
than by way of dividends in accordance with the sums which would be
payable on such distribution if all sums payable were discharged in full. ...
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to the certificate of incorporation, that will (presumably) adversely
affect defendants.
IV.
[4-6] In evaluating these contending positions, it should first be
noted that the existence and extent of special stock rights are determined by reference to the issuer's certificate of incorporation; such
rights are essentially contractual in nature. Rothschild InternationalCorp.
v. Liggett Group, Inc., Del. Supr., 474 A.2d 133, 136 (1984); Wood
v. Coastal States Gas Corp., Del. Supr., 401 A.2d 932, 937 (1979);
Ellingwood v. Wolf's Head Oil Refining Co., Del. Supr., 38 A.2d 743,
747 (1944). In determining them, a court should apply the same
techniques of contract interpretation generally applied to contractual
disputes. Thus, the certificate of designation should be construed in
its entirety, and an attempt should be made to reconcile all of the
certificate's provisions "in order to determine the meaning intended
to be given to any portion of it." Ellingwood, supra, at 747. See Wood,
supra, at 937. While the effort is to arrive at the intended meaning
of the words employed, it is generally said that rights or preferences
over common stock should be clearly expressed and not presumed.
Rothschild, supra, at 136; Ellingwood, supra, at 747; Rainbow Navigation,
Inc. v. Yonge, Del. Ch., C.A. No. 9432 (April 24, 1989).
V.
For the reasons set forth below, I conclude that defendants'
claims are not sound and that plaintiffs are entitled to declaratory
judgment to the effect that they seek. This conclusion follows from
the following, more detailed conclusions that:
1. Section 3.4(i) does not create a right to a class
vote on the proposed merger despite the fact that Warner's
certificate of incorporation is being amended in the merger
because, in the circumstances, the amendment itself will
not "adversely affect" the Series B Preferred. (See pp. 1315, infra).
2. Assuming Section 3.3(i) covers "rights" other than
those created by the ratability provision of Warner's charter
(see note 6 regarding that assumption), then with respect
to alteration or change of such rights by charter amendment,
the same reasoning that supports the conclusion that the
proposed merger does not trigger a class vote under Section
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3.4(i) requires an identical conclusion with respect to 3.3(i).
(See pp. 15-17, infra).
3. If the amendment of Warner's certificate does not
trigger the class vote provisions of either 3.4(i) or 3.3(i),
the dispositive question becomes whether the merger itself
may trigger that result under the language of Section 3.3(i).
Stated differently, the core issue here may be said to be
whether the predicate words of Section 3.3(i), "alter or
change," are to be read to include "convert pursuant to
a merger." I conclude that Section 3.3(i) does not create
a right to a class vote on a merger that will convert the
Series B Preferred stock into other securities, other property
or cash. (See pp. 17-23 infra).
A.
As here pertinent, Section 3.4(i) provides a right to a series
vote (i.e., the Series B Preferred voting alone) in the event of a
charter amendment that amends, alters or repeals any provision of
the certificate of incorporation so as to adversely affect the Series B
Preferred or its holders.
[7] Warner will be the surviving corporation in the proposed
merger. Its charter will be amended in the merger. It is assumed
that the substitution of charter will be amended in the merger. It
is assumed that the substitution of the merger consideration for the
Series B Preferred stock is damaging to defendants. Nevertheless,
Section 3.4(i) does not, in my opinion, grant a right to a series vote
in these circumstances because the adverse effect upon to a series
vote in these circumstances because the adverse effect upon defendants
is not caused by an amendment, alteration or repeal of any provision
of Warner's certificate of incorporation. Rather, it is the conversion
of the Warner Series B preferred into Time Series BB Preferred that
creates the adverse effect. But the conversion of the Warner Series
B Preferred into the Time BB Preferred does not depend to any
extent upon the amendment of the Warner certificate of incorporation
under Section 242 of the General Corporation Law. That conversion
will occur pursuant to Section 251 of the statute which authorizes
mergers and defines the steps necessary to effectuate a merger.
Given that the merger itself is duly authorized, 5 the conversion
of the Series B Preferred stock could occur without any prior or
5. There is no claim that Section 242(b)(2), which does create a right to a
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contemporaneous amendment to the certificate. Since the merger
does contemplate the conversion of the Series B Preferred into the
securities of another company, it is to be expected that the certificate
would be amended to reflect the removal of these securities from the
firm's capital structure. Section 243 requires such a step as a housekeeping matter, but that section does not require that amendment
to be contemporaneous with the retirement of the stock and it surely
does not make conversion of the stock dependent upon the amendment it contemplates. Rather, the amendment contemplated is necessitated by the merger; such an amendment, like the conversion,
flows from the merger and is not a necessary condition of it. Stated
in terms of the language of Section 3.4(i), given the existence of the
merger, the amendments of the certificate of incorporation can in
no event themselves be said to "affect" BHC "adversely," even if
one assumes, as I do on this motion, that the substitution of the
Time BB Preferred stock for Warner Series B Preferred stock does
have an adverse affect.
B.
I turn then to Section 3.3(i). It requires a class vote (the Series
B stock voting with any other series of preferred stock that has a
vote on the question presented) in order to: "alter or change any
rights ... of the Preferred stock so as to affect the holders of all
such shares adversely." The central concern of Section 3.3(i) is action
6
that would "alter or change" rights of the "Preferred Stock."
In addressing Section 3.3(i), it is analytically helpful to break
down the universe of acts that might arguably "alter or change ...
rights of Preferred Stock" into two classes: amendments to a certificate of incorporation and other forms of acts, such as mergers,
that might affect the holders of preferred stock.

class vote when a charter amendment alters or changes the rights of the shares of
a particular class of stock, itself creates a right to a class vote on the merger.
6. For purposes of this motion, I assume but do not decide that defendants
are correct that "any rights ...of Preferred Stock" is not limited to those rights
necessariy shared by every series of preferred stock because conferred in a provision
of the certificate of incorporation of general applicability (i.e., in this instance, the
ratability provision quoted in note 4), but would extend to any rights of holders
of preferred stock (and perhaps varying rights with respect to a single "matter").
It is remarkable, in any event, how much overlap exists between Sections 3.3(i)
and 3.4(i). The latter section is broader in several respects-it covers all charter
amendments, not simply those altering the terms of preferred stock; it covers bylaw
amendments; it includes adverse effects upon "holders" as well as upon the stock.
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[8] At first blush, Section 3.3(i) appears to be principally directed
to charter amendments, because under Delaware law, special stock
rights and preferences are set forth in a corporate charter. Such
rights must be stated in, or derivable in a manner clearly set forth
in, the certificate of incorporation (8 Del. C. § 151(a)) or set forth
in a certificate of designation which, when effective (8 Del. C. §
103), amends and becomes a part of the certificate of incorporation
(8 Del. C. § 151(g)).
[9] Insofar as Section 3.3(i) does address charter amendments,
the amendments that will follow the Warner-Time merger fail to
trigger its provisions for the same reason that those amendments fail
to trigger a series vote under Section 3.4(i): the amendments con-

templated in the merger will not themselves adversely affect the
preferred stock.
The pending motion may thus be seen to come down to the
question whether the class vote contemplated by Section 3.3(i) can,
in addition to being triggered by an amendment to the certificate
of incorporation that "alters . . . rights .

.

. adversely," be triggered

by other forms of transactions in which the interests of holders of
the preferred-and arguably "the rights... of the Preferred Stock"are adversely affected. Specifically, does Section 3.3(i) reach mergers?
Will the Series B Preferred be altered or changed in the merger
within the meaning of Section 3.3(i)? Concededly, the shares of that
stock will be converted into a new security by operation of law in
the merger. Did the parties that drafted Section 3.3(i) intend conversion of stock in a merger to be contemplated within the phrase
"alter or change?" I cannot conclude, viewing the certificate of
designation in its entirety, that there is even a reasonable likelihood
that they did.
[10] The draftsmen of this language-the negotiators to the
extent it has actually been negotiated'-must be deemed to have
understood, and no doubt did understand, that under Delaware law
(and generally) the securities whose characteristics were being defined
in the certificate of designation could be converted by merger into
"shares or other securities of the corporation surviving or resulting
from [a] merger or consolidation" or into "cash, property, rights
or securities of any other corporation." 8 Del. C. § 251(a); Federal

7. In all events, it is agreed that Section 3.3 was not negotiated by ChrisCraft or BHC, but comes precisely from the terms of prior issues of Warner
preferred stock.
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United Corporation v. Havender, Del. Supr., 11 A.2d 331 (1940). Those
shares, for example, could be converted into a right to receive cash
.or other property in a merger and such a conversion would not
entitle a holder of stock with a stated value upon liquidation to that
value (Rothschild, supra); nor would such a cash out merger constitute
a redemption of callable securities. Dart v. Kohlberg, Kravis, Roberts
& Co., Del. Ch., C.A. No. 7366, Hartnett, V.0. (May 6, 1985),
slip op. at 13.
[11] It is thus elementary that the possibility of a merger represents a possibility of the most profound importance to a holder of
stock with special rights or preferences. See generally Buxbaum, Preferred Stock-Law and Draftsmanship, 42 Calif. L. Rev. 243, 298309 (1954). When one turns to the certificate of designation to
ascertain whether the language of Section 3.3(i) was intended to
incorporate changes effected through mergers, one is struck by two
factors that together compel the conclusion that it was not. The first
is the close similarity between the operative language of Section 3.3(i)
and Section 242(b)(2) of the General Corporation Law. The second
involves a comparison of the language of Section 3.3(i) with other
sections of the certificate of designation in which the drafters of that
document specifically and expressly treated the possibility of a future
merger.
The language of Section 3.3(i) is closely similar to the language
of Section 242(b)(2) of the corporation law statute governing amendments to a certificate of incorporation. That section creates a right
to a class vote under certain circumstances. It provides in pertinent
part:
The holders of the outstanding shares of a class shall
be entitled to vote as a class upon a proposed amendment
. . . if the amendment would . . . alter or change the powers,
preferences or special rights of the shares of such class so as to affect
them adversely.
8 Del. C. § 242(b)(2) (emphasis added).
The parallel language of Section 3.3(i), as quoted above, provides
in pertinent part:
...
the affirmative vote of at least two-thirds of the ...
outstanding shares of Series B Stock... shall be necessary
to alter or change any rights, preferences or limitations of the 1rderred
Stock so as to affect the holders of all such stock adversely.

Certificate of Designation, Section 3.3 (emphasis added).
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[12] The parallel is plain. It is therefore significant, when called
upon to determine whether Section 3.3(i) creates a right to a class
vote on a merger, to note that the language of Section 242(b)(2)
does not itself create a right to a class vote on a merger. The voting
requirements for a merger are generally set forth in Section 251(c)
of our corporation law statute.8 Under Section 251, unless a charter
provision creates a right to a class vote, a merger is authorized by
the company's shareholders when "a majority of the outstanding
stock of the corporation entitled to vote thereon shall be voted for
the adoption of the agreement [of merger]." 8 Del. C. § 251(c).
Unlike Section 242(b), Section 251 contains no class vote requirement.
[13-14] Our bedrock doctrine of independent legal significance
(e.g., Orzeck v. Englehart, Del. Supr., 195 A.2d 375 (1963); Rothschild,
supra) compels the conclusion that satisfaction of the requirements
of Section 251 is all that is required legally to effectuate a merger.
It follows, therefore, from rudimentary principles of corporation law,
that the language of 242(b)(2), which so closely parallels the language
of 3.3(i), does not entitle the holders of a class of preferred stock to
a class vote in a merger, even if (as we assume here) the interests
of the class will be adversely affected by the merger.9 See, e.g., Dart
v. Kohlberg, Kravis, Roberts & Co., supra. Indeed, this is so apparent
that Chris-Craft does not argue that it has such rights under Section
242.
[15] Since I take this legal conclusion to be the general understanding among corporation law specialists (e.g., Buxbaum, 42 Calif.
L. Rev. at 294, n. 266), I can only conclude that it is extraordinarily
unlikely that the drafters of Section 3.3(i), who obviously were familiar with and probably expert in our corporation law, would have
chosen language so closely similar to that of Section 242(b)(2) had
they intended a merger to trigger the class vote mechanism of that
section.

8. But see 8 Del. C. § 251(f) (stating narrow exceptions to voting requirement).
9. In Dalton v. American Investment Company, Del. Ch., 490 A.2d 574 (1985),
af'd, Del. Supr., 501 A.2d 1238 (1985), this court rejected a claim that because

their shares would be adversely affected by a merger, the holders of a class of
preferred stock were entitled to a class vote. There the court addressed the matter
factually and found no adverse effect. Dalton only accepted per arguendo the theory

that Section 242(b)(2) created a right to a class vote on a merger that would
adversely affect preferred shares; it would be an error, in my opinion, to read that
case as an implicit acceptance of that theory.
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This conclusion is further supported by a review of other provisions of the certificate of designation. These provisions demonstrate
that the drafters were mindful of the effects a merger might have
and shaped some special protections in light of the risks posed. For
example, Section 6.7 specifically creates protections for the convertibility feature of the Series B Preferred ".

..

in case of any con-

solidation or merger of the Corporation with or into another
corporation ..... " More pointedly, the drafters did expressly address
the possibility of a merger in connection with the very question of
a class vote by the preferred and adopted the limited protection
afforded by Section 3.4(iii):
So long as any shares of Series B Stock shall be
outstanding ... without first obtaining the consent or approval

of the holders of at least two-thirds of the number of shares
of the Series B Stock at the time outstanding ...

the

Corporation shall not ... (iii) be a party to any transaction
involving a merger, consolidation or sale of all or substantially
all of the Corporation's assets in which the shares of Series B
Stock either remain outstanding or are converted into the right
to receive equity securities of the surviving, resulting or acquiring
corporation (meaning the corporation whose securities are
delivered in exchange for assets or securities of the Corporation) unless such corporationshall have, after such nierger,
consolidation or sale, no equity securities either authorized or
outstanding (except such stock of the Corporation as may
have been authorized or outstanding immediately preceding
such merger or consolidation or such stock of the surviving,
resulting or acquiring corporation as may be issued in
exchange therefor) ranking prior, as to dividends or in liquidation, to the Series B Stock or to the stock of the surviving,
resulting or acquiring corporation issued in exchange therefor.
Certificate of Designation, Section 3.4 (emphasis added).
Thus, in Section 3.4(iii), the certificate of designation does
specifically address the voting requirements of a corporate transaction
that would "convert" the Series B Preferred to the securities of
another corporation and creates a right to a class vote in a subset
of all such cases: when the "surviving, resulting or acquiring corporation" has no equity securities ranking prior to the Series B
Preferred except any securities that ranked prior to it before the
transaction. The parties agree that Section 3.4(iii) does not require
a class vote here.
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This section does not explicitly preclude the possibility of a
certificate-created requirement for a class vote. upon a merger which
does not insert prior equity into the capital structure of the firm.
Nevertheless, the only fair inference from Section 3.4(iii) is that it
was intended to provide the only certificate-created requirement for
a series or class vote upon a merger.
Can Section 3.3(i) fairly be read to contradict that obvious
inference? Far from contradicting it, the reading of that section
implied by the parallel with Section 242(b)(2) supports the conclusion
that the certificate of designation creates no right for the Series B
Preferred to a class vote with respect to the proposed Warner-Time
merger.
[16] I recognize that this interpretation of Section 3.3(i) threatens
to render it redundant in light of Section 3.4(i).10 An interpretation

that gives an effect to each term of an agreement, instrument or
statute is to be preferred to an interpretation that accounts for some
terms as redundant. However, no plausible interpretation of Sections
3.3(i) and 3.4(i) and (iii) has been suggested that would accomplish
that task here. Not only do I find implausible any interpretation of
Section 3.3(i) that would extend its words to a merger in which the
Series B Preferred was converted into another security, but such an
interpretation-while giving Section 3.3(i) some room to operatewould render Section 3.4(iii) redundant. Thus, the problem of redundancy seems inescapable.

For these reasons, I conclude that the Warner certificate of
incorporation does not afford to BHG, as the holder of the Series
B Preferred stock, a right to vote upon the proposed Warner-Time
merger as a separate class. Plaintiffs may submit a form of implementing order on notice.

10. It does not quite render Section 3.3(i) redundant as this case presents no
occasion to consider corporate transactions, other than mergers and charter amendments, that might arguably affect preferred stock under Section 3.3(i). E.g., dissolution.
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ZIMMERMAN v. HOME SHOPPING NETWORK, INC.
No. 10,911
ROCHESTER CONVERTIBLE GROWTH FUND v. HOME
SHOPPING NETWORK, INC.
No. 10,919
Court of Chancery of the State of Delaware, New Castle
September 1, 1989
(Revised September 11, 1989)
Plaintiffs filed two class actions to challenge the validity of a
restrictive legend placed on excess shares issued by the defendant
corporation. Defendant moved to dismiss plaintiffs' claims on the
grounds they were barred by laches and/or collateral estoppel or,
alternatively, to stay plaintiffs' actions pending the resolution of a
prior Florida federal district court action.
The court of chancery, per Vice-Chancellor Jacobs, held (1)
plaintiffs are not guilty of laches, (2) the doctrine of collateral estoppel
does not preclude the assertion of plaintiffs' claims, (3) these actions
would be stayed to allow the plaintiffs the opportunity to seek relief
in the Florida action, and (4) that the challenge to the legal sufficiency
of the plaintiffs' claims would not be addressed as they should be
addressed by the Florida court.
1. Equity

C-- 67, 69, 72(1)

Laches requires a showing of an unreasonable delay in bringing
the action that results in prejudice to the defendant.
2. Judgment

0= 488, 584, 634

The doctrine of collateral estoppel cannot properly be invoked
unless the party against whom it is asserted had a full and fair
opportunity to have his interests represented in the earlier proceeding.
3.

Equity
Judgment

:= 65(1)
0-=508, 511

It is inequitable for a party, which was responsible for the
inability of another party to present their claims in a related proceeding, to attempt to preclude these claims on the basis of the
collateral estoppel doctrine.
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= 564(1), 650

Collateral estoppel applies only to those issues that were finally
decided in an earlier case.
5.

Injunction

C-1, 132

Judgment

C

645

The objective of a preliminary injunction proceeding is to determine whether a court should preserve the status quo pending a
final determination of the merits.
6.

Judgment

C=- 540, 564(1), 650

A decision on a motion for preliminary injunctive relief is not
normally regarded as sufficiently final to entitle a party to the protection of collateral estoppel.
7.

Judgment

C=- 564(1), 634

The more expansive view of collateral estoppel, that a preliminary determination that is "sufficiently firm" may be given collateral
estoppel effect, has been applied only where an appellate court, on
review of a preliminary injunction determination, has determined a
dispositive issued as a matter of law.
8.

Action

C--

67, 68

The principles applicable on a motion to stay are undisputed
and well established, such that the determination of the motion calls
for the exercise of informed judicial discretion.
9.

Action

0

67, 69(1), 69(2)

The relevant criteria for a stay motion are identical to the criteria
applicable on a motion to dismiss on the grounds of forum non
conveniens, including (1) the applicability of Delaware law; (2) the
relative ease of access to proof; (3) the availability of compulsory
process for witnesses; (4) the pendency or nonpendency of a similar
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action or actions in another jurisdiction; (5) the possibility of a view
of the premises, if appropriate; and (6) all other practical considerations which would make the trial easy, expeditious, and inexpensive.
10.

Action

C

69(2), 69(4)

The moving party's burden on a motion to stay depends upon
whether there is a prior action pending elsewhere, in a court capable
of doing prompt and complete justice, involving the same parties
and the same issues.
11.

Action

0-

67, 69(2)

On a motion to stay a proceeding, if a prior action is pending,
then discretion shall be exercised freely in favor of the stay; however,
where no such prior action is pending elsewhere, discretion is to be
sparingly exercised.
12.

Action

C---

67, 69(2)

On a motion to stay a proceeding, where no prior action is
pending, the burden is upon the moving party to show that it would
be caused such inconvenience and hardship by being required to
litigate in Delaware as would justify the Delaware court staying its
hand.
13.

Action

0- 67, 69(2)

Courts

C-,

511

Where a party does not apply to a foreign court for relief from
that foreign court's ruling, but instead chose to file actions in Delaware essentially requesting the Delaware court to undo the foreign
court's order, is inappropriate and conveys an unmistakable impression of forum shopping.
14.

Action

C- 69(2)

Courts

C- 511

In our system of coequal state judiciaries and parallel systems
of federal and state courts, and in the absence of overriding con-
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siderations of justice, it is appropriate that the court which renders

a decision be given the opportunity to correct any claimed error in
that decision; it is not the function of a foreign court to correct such
asserted errors.
15.

Action

C--

69(2)

Courts

C---

511

Where a foreign court has made a preliminary ruling and a
party is not precluded from applying to that court for relief from
that ruling, considerations of judicial comity must prevail over the
party's legitimate interest in litigating in Delaware.
16.

Action

C

67, 68

A Delaware court has the power to impose certain conditions
on a stay as it deems necessary and proper.
A. Gilchrist Sparks, III, Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for plaintiffs Werner Zimmerman and Mirjan Zimmerman.
Wayne N. ElIiott, Esquire, Michael Hanrahan, Esquire, and Elizabeth M. McGeever, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware; and David Parker, Esquire, and
Stephen M. Schultz, Esquire, of Kleinberg, Kaplan, Wolff & Cohen,
New York, New York, for plaintiffs Rochester Convertible Growth
Fund and Rochester Growth Fund, Inc.
R. Franklin Balotti, Esquire, Thomas A. Beck, Esquire; and David
L. Finger, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware, for defendant Home Shopping Network, Inc.
JACOBS,

Vice-Chancellor

Presently pending are two class actions filed, respectively, on

June 16, and June 21, 1989, on behalf of certain classes of purchasers
of convertible debentures of the defendant, Home Shopping Network,
Inc. ("HSN"). HSN, a Delaware corporation headquartered in St.
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Petersburg, Florida, is one of the nation's largest televised-sales
retailers. HSN has moved to dismiss or stay these actions pending
the resolution of an earlier-fied action brought by it against Drexel
Burnham Lambert, Inc. ("Drexel") in the United States District
Court for the Middle district of Florida ("the Florida action").' The
plaintiffs, in turn, have filed motions for summary judgment, which
are scheduled to be heard on September 8, 1989. Following expedited
briefing, the motions to dismiss or stay were argued on August 3,
1989. This is the decision of the Court on the defendants' motions
to dismiss or stay.
I.
The transaction giving rise to this controversy arises out of the
issuance by HSN of certain convertible debentures, and the subsequent amendment of the indenture agreement governing these debentures.
On April 22, 1987, HSN issued $100 million face value of 51/
2% Subordinated Convertible Debentures due April 22, 2002 (the
"Debentures"). The issuance was underwritten by a wholly-owned
subsidiary of Drexel. In connection with the issuance of the Debentures, HSN entered into an Indenture Agreement (the "Indenture")
with The Bankers Trust Company ("Bankers Trust") as Indenture
trustee. The Indenture provided that the Debentures would be convertible, at the option of the holder, into HSN common stock at a
price of $25.80 per share. Later, on May 15, 1987, HSN, allegedly
at Drexel's behest, entered into a supplement to the Indenture (the
"Supplemental Indenture") which reset the conversion price to the
lower of (i) the original conversion price of $25.80 a share, or (ii)
120% of the average market price of HSN common stock during
the thirty days immediately preceding April 22, 1988 (the "Reset
provision"). As a result of the Reset Provision, the conversion price
was ultimately set at $7.05 per share.
On April 18, 1988, four days before the date on which the
conversion price was to be recalculated pursuant to the Reset Provision, HSN filed the Florida action against, among others, Drexel
and Bankers Trust. In its Florida complaint, HSN alleged that Drexel
had defrauded HSN by falsely representing that without the Reset

1. Home Shopping Network, Inc. v. Drexel Burnham Lambert, Inc., et al , No. 88532-CIV-T-15B (M.D. Fla).
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Provision, Drexel would be unable to sell the Debentures to longterm European investors, and by concealing the fact that Drexel's
real objective was to manipulate HSN's stock. HSN sought, inter

alia, rescission and cancellation of the Supplemental Indenture. If
granted, that relief would result in the reinstatement of the original
conversion price. In addition, HSN sought a declaratory judgment
that its placement of a notice legend on the certificates for its "Excess
Shares ' 2 would not constitute an event of default under the Indenture. The legend would (and did) caution that the common shares
to which it is affixed are subject to cancellation if HSN were to
prevail in its Florida action.
Bankers Trust, although named as a defendant in the Florida
action, was not charged with any wrongdoing and was joined only
for the purpose of facilitating any relief granted. It is undisputed
that Bankers Trust did not appear or act as a representative, advocate,
or agent for the Debenture holders, and Bankers Trust so represented
to the Florida Court. It is also undisputed that although HSN sought
relief (viz, a judgment concerning the validity of affixing the legend
upon its Excess Shares) that could adversely affect the interests of
the Debenture holders, HSN did not join the Debenture holders as
parties to the Florida action.
On July 18, 1989, Bankers Trust, as Indenture Trustee, filed
a motion for a preliminary injunction to prevent HSN from placing
the aforementioned legend upon the so-called "Excess Shares." Bankers Trust's purpose in seeking such relief was to obtain a ruling
from the Florida Court that would resolve the dispute concerning
the legend, and thereby enable the Trustee to discharge its duties
imposed by the Indenture.3 Bankers Trust argued that the legend
would violate (and therefore constitute a default under) two provisions
(Sections 1015 and 1201) of the Indenture. Although HSN opposed
the request for injunctive relief, it joined in Bankers Trust's request
that the Florida Court determine whether placing the legend upon
the Excess Shares would constitute a default under the Indenture.
Accordingly, the Florida Court had before it (in addition to Bankers
Trust's applications for preliminary injunctive relief) "the parties'

2. "Excess Shares" are those shares of common stock issued by HSN upon
conversion of the Debentures at the conversion price under the Reset Provision in
excess of the number of shares that HSN would have issued at the original conversion
price.
3. The Indenture would have imposed certain duties upon the Trustee if
the legend was found to constitute a default thereunder.
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mutual request for preliminary declaratory relief." (Opinion and
Order dated October 11, 1988 in the Florida Action, p.2).
In an Order issued on October 11, 1988, the Florida Court
rejected Bankers Trust's contentions and claims, holding that the
cited Indenture provisions did not prohibit placing the legend upon
HSN common shares, and that the legend would not affect the
shares' "fully-paid-and-nonassessable" or "duly-and-validly-issued"
status. Home Shopping Network, Inc. v. Drexel Burnham Lambert, Inc.,
C.A. No. 88-532-Civ.-T-15(B) (M.D. Fla. Oct. 11, 1988) (ORDER)
That Court also rejected the subsidiary argument advanced by Banker's Trust, that affixing the legend would be inappropriate under
Delaware law. The Florida Court concluded that under the Delaware
case law cited to it:
[L]egends may be affixed to corporate securities where appropriate. And legending could not be more appropriate
here, since, without a legend on the contested shares, HSN
will be effectively deprived of any available remedy should
it prevail in this lawsuit. (Order, p. 7 ).
Based upon those rulings, the Florida Court denied Bankers'
Trust's motion for a preliminary injunction and declared (preliminarily) that "[HSN's] proposed legending of the contested shares
will not constitute a default under the [Indenture]." Thereafter, and
pursuant to the Florida Court ruling, HSN proceeded to affix the
legend upon its Excess Shares.
On June 16 and June 21, 1989, these two class actions were
filed in this Court. Complaining that the placement of the legend
upon the Excess Shares had severely reduced the marketability and
market value of those shares, the plaintiffs sought declaratory and
injunctive relief preventing the placement of further legends upon
HSN's Excess Shares, and requiring HSN to remove the legend
from any legend bearing shares owned by class members. In Civil
Action 10911, the plaintiffs assert claims for relief under Section 508
of the Indenture and under § 8-302 of the Delaware Uniform Commercial Code (6 Del. C. § 8-302). In Civil Action No. 10919, those
two causes of action, and certain common law claims, as well as
other claims under the Indenture and under 8 Del. C. 5 158, are
also asserted as bases for the requested relief.
None of the claims for relief being asserted here were advanced
in the Florida Court as independent claims for relief on behalf of
the Debenture holders. To repeat, the Debenture holders were not
made parties to the Florida action. The Trustee did advance some
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(but not all) of the arguments asserted by the plaintiffs in these
Delaware actions, as grounds for the declaratory and injunctive relief
it sought, qua Trustee, in Florida.
The plaintiffs in these Delaware actions urge that their claims
do not depend upon the outcome of the Florida action. That is,
they contend that irrespective of whether or not HSN prevails in its
fraud action against Drexel in Florida, should they prevail on their
claims in these Delaware actions, they would be entitled to receive
"clean" certificates, i.e., free of any legend, for HSN common stock
into which their Debentures have been, or will be, converted.
On August 11, 1989, after these motions were sub judice, the
Judicial Panel on Multidistrict Litigation ordered that the Florida
action be transferred to Southern District of New York and assigned
to District Judge Pollack for consolidated pretrial proceedings occurring there. In Re Ivan Boesky Securities Litigation, MDL Docket No.
732, (Order dated August 11, 1989).
II.
In support of its motion to dismiss these actions, HSN argues
that (a) the plaintiffs are guilty of laches, (b) the doctrine of collateral
estoppel precludes litigation of the plaintiffs' claims in these actions,
and (c) in any event those claims are legally insufficient as a matter
of law because their assertion is barred by the Indenture.
Alternatively, the defendant argues that this action should be
stayed pending the resolution of the Florida action, because (a) the
issues in these actions are identical to those presented in the priorfiled Florida action, (b) Bankers Trust fairly represented the Debenture holders' interests in the earlier proceedings in the Florida
action, (c) Delaware has no significant interest in the maintenance
of this litigation in its courts, (d) the Florida Court has already
determined an issue involving the precise subject matter of these
Delaware actions, and (e) the plaintiffs will not be prejudiced if a
stay is granted, but HSN will be prejudiced if a stay is denied,
because the Florida Court is fully capable of doing justice and the
plaintiffs may (without opposition by HSN) intervene in the Florida
action and present their claims in that forum. Moreover, HSN
contends, unless a stay is granted it will be prejudiced, because it
will face increased costs, duplicative discovery, and the threat of
inconsistent judgments.
For the reasons now discussed, I conclude that (1) plaintiffs are
not guilty of laches, (2) the doctrine of collateral estoppel does not
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preclude the assertion of the plaintiffs claims, (3) these actions vil
be stayed to allow the plaintiffs the opportunity to seek relief in the
Florida action, and that (4) the challenges to the legal sufficiency
(that is, the merits) of the plaintiff's claims will not be addressed,
as these should be determined by the Florida Court or the Southern
District of New York, as the case may be.
III.
First, I find no merit to the contention that the plaintiffs are
guilty of laches. That argument is predicated on the fact that in
April and May, 1988, HSN issued a press release and published a
legal notice in the Wall Street Journal, announcing that it intended to
affix a legend upon the Excess Shares and to seek a preliminary
judicial determination that that action was legally valid. HSN argues
that the plaintiffs, despite having had such notice of HSN's intent,
waited for over one year, that is, until June, 1989, to bring these
actions.
[1] This argument is not tenable for several reasons. First, it
was not fairly raised in this Court, it was not discussed in the briefs,
and it appears to have been raised for the first time at oral argument.
Second, laches requires a showing of an unreasonable delay in bringing the action that results in prejudice to the defendant. No such
showing is made here.
[start - revised page - September 11, 1989]
HSN has not shown that its method of giving notice of its
intended position in the Florida action to a worldwide class of security
holds was sufficiently adequate as to have imposed upon the Debenture holders an equitable obligation to assert their claims at
sometime before June, 1989 or be barred from asserting those claims.
Indeed, in these circumstances, HSN's argument is inequitable. HSN
could have brought the Debenture holders before the Florida Court,
by way of a defendant class action or otherwise, but made a deliberate
tactical decision not to do so. Having made that decision, HSN has
the heavy burden of showing that the plaintiffs delayed unreasonably
in bringing these actions. HSN has not carried that burden, nor has
it shown that it was prejudiced by the filing of these actions in June,
1989.
[2-3] Nor is there merit, at least under Delaware law, to HSn's
position that the Florida Court's preliminary determination collat-
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erally estops the plaintiffs from asserting their present claims. That
argument fails on technical grounds and, like the laches argument,
is inequitable. The doctrine of collateral estoppel cannot properly be
invoked unless the party against whom it is asserted had a full and
fair opportunity to have his interests represented in the earlier proceeding. Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 327, n.7
(1979); Blonder-Tongue Laboratories, Inc. v. Univ. of
[end - revised page - September 11, 1989]

Illinois Found., 402 U.S. 313, 329 (1971); 18 Wright Miller, Federal
Practiceand Procedure, § 4423 (1981). No such opportunity was afforded
to the Debenture holders, who were not joined as parties or given
adequate notice of, or opportunity to assert, their claims in the
Florida action. It therefore strikes this Court as inequitable for HSN,
which was responsible for the inability of the Debenture holders to
present their claims to the Florida Court, to attempt now to preclude
those claims on the basis of the collateral estoppel doctrine the
underlying premise of which is that the Debenture holders were
adequately represented.
[4-6] Finally, collateral estoppel applies only to those issues that
were finally decided in the earlier action. Taylor v. State, Del. Supr.,
402 A.2d 373, 375 (1979); Tyndall v. Tyndall, Del. Supr., 238 A.2d
343, 346 (1968); Haize v. Hanover Ins. Co., 536 F.2d 576, 579 (3d
Cir. 1976); Albanese v. Emerson Elec. Co., 552 F. Supp. 694, 700 (D.
Del. 1982); 18 Wright & Miller, Federal Practiceand Procedure, § 4432;
1B Moore's Federal Practice
0.401, 0.441[2] [1988]. The objective
of a preliminary injunction proceeding is to determine whether a
court should preserve the status quo pending a final determination of
the merits. Gimbel v. Signal Cos., Inc., Del. Ch., 316 A.2d 599, 602,
aff'd, Del. Supr., 316 A.2d 619 (1974). A decision on a motion for
preliminary injunctive relief is not normally regarded as sufficiently
final to entitle a party to the protection of collateral estoppel, Medtronic,
Inc. v. Gibbons, 684 F.2d 565, 569 (8th Cir. 1982); Starbuck v. City
and County of San Francisco, 556 F.2d 450, 457 n.13 (9th Cir. 1977);
Roodveldt v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 585 F. Supp.
770, 776 (E.D. Pa. 1984); 1B, Moore's Federal Practice, 0.409[l]
(1988).
[7] The Florida Court's decision was not final: by its own terms
that decision was preliminary and it was not appealed. HSN cites
some authority for its proposition that a preliminary determination
that is "sufficiently firm" may be given collateral estoppel effect (See
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Miller Brewing Co. v. Jos. Schlitz Brewing Co., 605 F.2d 990, 996 (7th
Cir. 1979)). Even under that standard, however, HSN's argument
fails. That more expansive view of collateral estoppel has been applied
only where an appellate court, on review of a preliminary injunction
determination, has determined a dispositive issue as a matter of law.
Miller Brewing Co., supra. No such definitive ruling of law is evident
in the Florida Court's preliminary determination.
IV.
Finally, I turn to HSN's alternative motion to stay these actions
in favor of the Florida action.
[8-9] The principles applicable on a motion to stay are undisputed and well established. The determination of a stay motion calls
for the exercise of informed judicial discretion. General Foods Corporation
v. Cryo-Maid, Inc., Del. Supr., 198 A.2d 681, 682-83, (1964). The
relevant criteria are identical to those applicable on a motion to
dismiss on the grounds of forum non conveniens, which include:
(1) The applicability of Delaware law;
(2) The relative ease of access to proof;
(3) The availability of compulsory process for witnesses;
(4) The pendency or non-pendency of a similar action or
actions in another jurisdiction;
(5) The possibility of a view of the premises, if appropriate;
and
(6) All other practical considerations which would make
the trial easy, expeditious and inexpensive.
Parvin v. Kaufmann, Del. Supr., 236 A.2d 425, 427 (1967); General
Foods Corporation v. Cryo-Maid, Inc., supra; Life Assurance Co. of Pa. v.
Associated Investment Int. Corp., Del. Oh., 312 A.2d 337, 340 (1973).
[10-12] The moving party's burden on a motion to stay depends,
however, upon whether "there is a prior action pending elsewhere,
in a court capable of doing prompt and complete justice, involving
the same parties and the same issues .

. . ."

McWane Cast Iron Pipe

Co. v. McDowell-Wellman Engineering Co., Del. Supr., 263 A.2d 281,
283 (1970). If such a prior action is pending, then "discretion should
be exercised freely in favor of the stay. . .

."

Id. Where no such

prior action is pending elsewhere, "discretion is to be sparingly
exercised." Id. at 283, n.2. In the latter case, the burden is upon
the moving party to show that it would be caused such inconvenience
and hardship by being required to litigate in Delaware as would
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justify this Court's staying its hand. ANR Pipeline v. Shell Oil Co.,
Del. Supr., 525 A.2d 991, 992 (1987); St. Joe Minerals Co. v. Horsehead
Industries, Inc., Del. Ch., C.A. No. 10522, Allen, C. (April 7, 1989)
at 4-6.
The instant stay motion poses considerable difficulty for the
Court because this case does not fit neatly within either category.
It has some-but not all-of the attributes of both. In this case there
is a prior pending action, namely, the Florida action. That action,
however, does not involve the identical parties (the plaintiff Debenture
holders having not been made parties) or the precise causes of action
being asserted in this Court. On the other hand, the ultimate question
raised here-whether the legend can validly be placed upon HSN
common shares-clearly is part of the subject matter of the Florida
action and has been addressed by the Florida Court. In addition,
HSN does not object to the plaintiffs intervening in the Florida
action. Those considerations, to the extent that they make it possible
to analogize this case to one involving a prior pending action involving
the same parties and issues, favor the grant of a stay. But the analogy
is not perfect.
On the other hand, to the extent that this action can be viewed
as not involving a first-filed action with identical parties and issues,
application of the pertinent forum non conveniens factors would favor
the denial of a stay. In the Zimmerman action, all of the claims are
governed by Delaware law, and in the Rochester action, some of the
claims are governed by Delaware law and the remainder are governed
by New York law. None of the claims, however, is governed by
Florida law. The relative ease of access to proof does not favor either
Delaware or Florida, nor would the availability of compulsory process
for witnesses, because HSN is subject to compulsory process in both
jurisdictions. The possibility of a view of the premises is not a relevant
factor. Finally, HSN has pointed to no other practical circumstance
that would decidedly make the trial more easy, expeditious, or inexpensive in Florida (or the Southern District of New York) than
in Delaware. In short, if the Florida action could be put to one side,
a traditional forum non coveniens analysis uncovers no substantial inconvenience or hardship to HSN that should preclude these plaintiffs
from litigating their claims in their chosen forum, namely, Delaware.
See Bender v. Memory Metals, Inc., Del. Ch., 514 A.2d 1109, 1113
(1986).
To say that, however, is merely to state the problem, not its
answer. It would scarcely be faithful to reality or to the requirements
of our judicial system to treat this came as if the Florida action did
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not exist or to pretend that the Florida Court's prior adjudication
had not occurred. In these peculiar circumstances the traditional
analytical approach mandated by our case law does not readily
produce any clear cut or easy solution. Complicating the analysis is
the fact that the Florida Court has now determined, albeit preliminarily, that HSN is legally entitled to affix the legend upon the
Excess Shares without being in default under the Indenture. In
reliance on that ruling, HSN has taken certain action that the
plaintiffs in these lawsuits seek to undo, namely, placing the legend
upon its Excess common shares issued upon conversion of the Debentures.
The question is whether that circumstance should outweigh the
normal foram non coveniens factors, with the result that this Court
should stay its hand and remit these plaintiffs to seek relief from
the court in which the Florida action is now pending. That question
requires this Court to strike a delicate balance between the plaintiffs'
choice of forum (which imposes no substantial inconvenience or
hardship upon HSN) and the policy of comity among different courts
within our federal system (which policy is designed, inter alia, to
deter forum shopping).
Having considered all the circumstances, I am constrained to
conclude that the interests of promoting comity between sister courts
outweighs the plaintiffs' interest in litigating in Delaware. The Florida
Court has now rendered a decision, albeit preliminary, on an issue
that forms the subject matter of these Delaware actions. That decision
adversely affected the plaintiffs. Nonetheless, nothing prevented the
plaintiffs, if they believed the Florida Court ruling to be erroneous,
from promptly applying to that Court for relief from that ruling.
The record does not indicate that by proceeding in this fashion in
Florida, the plaintiffs would have experienced any undue inconvenience or hardship. To the contrary, by proceeding in that straightforward manner, the plaintiffs would have been seeking relief from
the appropriate source-the court whose decision and order gave
rise to their difficulties.
[13] The plaintiffs, however, did not proceed in that manner.
They chose, instead, to file actions in Delaware, and to request this
Court essentially to undo the Florida Court's order insofar as it
concerns them. In effect, the plaintiffs are asking this Court to grant
them relief from the Florida Court's decision and order, in connection
with a controversy over which this Court is without exclusive jurisdiction and in which Delaware has no greater interest than does the
Federal Court in Florida. To- place this Court in that position in
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these circumstances is inappropriate, and conveys an unmistakeable
impression of forum shopping.
[14] Any criticism of the plaintiffs must be tempered by the fact
that (i) the Florida decision from which they seek relief did not result
from a proceeding in which they had an opportunity to be heard
and that (ii) presumably the plaintiffs, if given the choice, would
have chosen a different forum in which to present their claim. Those
equities are substantial and the Court is mindful of them. Nonetheless, they are not-sufficient, in these circumstances, to outweigh
the interests of comity that arose once the Florida Court rendered
its adjudication. In our system of coequal state judiciaries and parallel
systems of federal and state courts, and in the absence of overriding
considerations of justice, it is appropriate that the court which renders
a decision (or the appropriate appellate court) be given the opportunity to correct any claimed error in that decision. It is not the
function of a foreign court to correct such asserted errors.
That result is compelled by the same policies, noted by the
Supreme Court in McWane, supra, in favoring the grant of a stay
where there is a prior filed identical action in another forum, namely,
"consideration of comity and the necessity of an orderly and efficient
administration of justice." 263 A.2d at 283. Particularly pertinent
is our Supreme Court's observation that:
Also to be avoided is the possibility of inconsistent and
conflicting rulings and judgments and unseemly race by
each party to trial and judgment in the forum of its choice.
Public regard for busy courts is not increased by the unbusinesslike and inefficient administration of justice such
situation produces.
Id.
[15-16] To summarize, in these particular circumstances, considerations of judicial comity must prevail over the plaintiffs' legitimate interest in litigating in Delaware. In arriving at this conclusion
the Court has assumed (and certainly has no reason to believe
otherwise) that (i) HSN will cooperate in the plaintiffs' effort to
intervene in, and present their claims before, the Court in which
the Florida action is pending, and (ii) that Court will entertain the
plaintiffs' claims. This Court has the power to impose such conditions
on a stay as it deems necessary and proper. Life Assur. Co. of Pa.
v. Associated Invest Int. Corp., Del. Ch., 312 A.2d 337, 342 (1973).
Should either or both of the foregoing assumptions not be borne
out, the plaintiffs may seek an order dissolving the stay.
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Because these actions will be stayed, this Court does not address
the plaintiffs' motions for summary judgment, or the defendants'
substantive defenses to these claims, that is, the defenses of failure
to state a claim and that the claims are barred by the Indenture.
Those motions, and the substantive contentions raised in opposition
thereto, are more properly addressed by the court that decides the
merits of the plaintiffs' claims.
Counsel shall submit an order in conformity with the rulings
made herein.

