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AVACUS PARTNERS, L.P. v. BRIAN
No. 11,001
Cqurt of Clancery of the State of Delaware, New Castle
January 23, 1990
Defendant moved to disqualify plaintiff's counsel, alleging violations of rules prohibiting simultaneous conflicting representation of
clients by an attorney. Defendant contended that representation by
plaintiff's counsel in other unrelated transactions of defendant's financial advisor, who rendered a fairness opinion to defendant corporation that the transaction challenged by plaintiff was fair to
defendant corporation, violated Rule 1.7(a) of the Delaware Lawyers
Rules of Conduct.
The court of chancery, per Chancellor Allen, concluded that
although defendants had no enforceable right to challenge the propriety of opponent's counsel, the court may consider the interests
of clients and the integrity of the legal profession when counsel for
an opposing party lays the situation before the court. The court held
that plaintiff's counsel was required to withdraw from representation
of plaintiff unless it secured and filed with the court evidence of
consent by its prior client, defendant's financial advisor, to its representation of plaintiff in this action.
1. Attorney and Client

C

20, 32(4), 106, 113

In Delaware a lawyer shall not represent a client if the representation of that client will be directly adverse to another client unless
the lawyer reasonably believes the representation will not adversely
affect the other client and each client consents to the representation
after consultation. Del. Rules of Professional Conduct, Rule 1.7(a),
Misc. Rules DEL. CODE ANN. (1974).
2.

Attorney and Client

0-

20, 32(4), 106, 113

The rule against simultaneous conflicting representations constitutes more than a prohibition against suing current clients; it
encompasses any representation directly adverse to the interests of
a current client.
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20, 32(4), 106

The prohibition against simultaneous conflicting representation
addresses two major concerns. First, an attorney owes a duty of
undivided loyalty to his client which precludes him from accepting
an engagement to do anything that is directly adverse to that client's
interests. Second, for an attorney to represent conflicting interests
injures the legal profession and demeans it in the eyes of the public.
4.

Attorney and Client

<=

32(2)

The courts have a primary and important role in assuring that
attorneys are held to observe the letter and spirit of the ethical canons
that govern the practice of the legal profession. Disqualification in
a particular matter is one of the available tools for assuring to the
public that this duty is being actively met.
Rodman Ward, Jr., Esquire, Steven J. Rothschild, Esquire, and
Robert A. Glen, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for plaintiff Avacus Partners, L.P.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, and Mitchell A. Karlan, Esquire, of Gibson,
Dunn & Crutcher, New York, New York, for defendant Infotechnology, Inc.
Lawrence C. Ashby, Esquire, of Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendants Earl W. Brian, M.D., John E.
Koonce, John H. Abeles, M.D., Dwight Geduldig, and Wallace 0.
Sellers.
ALLEN,

Chancellor

Defendants have moved to disqualify plaintiffs counsel charging
that that firm's past and current representation of Prudential-Bache
Securities, Inc. disqualifies it from representing plaintiff in this lawsuit. This suit, in part, challenges the validity of a merger in which

WNW, Inc., a company in which the defendant directors had a
personal interest, was merged into Infotechnology, Inc. ("Infotech")
on terms allegedly unfair to Infotech. In connection with that merger,
Prudential-Bache rendered a fairness opinion that the transaction
was fair to Infotech from a financial point of view. The individual
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defendants (members of Infotech's board of directors) allegedly relied
upon that opinion in approving the merger. The complaint charges
that the transaction was on terms unfair to Infotech and its public
shareholders. It is claimed on this motion that discovery vail be
sought from Prudential-Bache and that Prudential-Bache is very likely
to be a witness relied upon by defendants.
The law firm involved (the "Firm") has not, of course, represented Prudential-Bache in connection with the rendering of a
fairness opinion on the merger involved in this case. It is conceded,
however, that the Firm has represented Prudential-Bache in connection with the rendering of fairness opinions in other transactions,
and has represented it generally with respect to the form of its
opinions. The Firm does represent Prudential-Bache currently and
indeed following the commencement of this action, the individual
attorney who signed the complaint in this action represented Prudential-Bache at the deposition of one of its senior officers in an
action in this court involving a fairness opinion it gave in connection
with an unrelated merger.
The principal defense is that there is no conflict in representing
plaintiff in this action and representing Prudential-Bache in other
mergers and acquisitions work. The complaint, which does challenge
the fairness of a merger, does not allege that Prudential-Bache conspired with or aided the board in the claimed breach of duty. The
complaint sought to and did, the Firm asserts, allege a claim that
does not include any wrongdoing on the part of Prudential-Bache.
As to discovery, it is said that it is too early to know what, if any,
discovery will be sought of Prudential-Bache and, if it becomes
necessary for plaintiff to depose Prudential-Bache, some step less
radical than disqualification can be taken at that time (such as
appointing special counsel for plaintiff to take the deposition) to deal
with any perceived problem.
The fallback defense to the motion is the substantial one that
a litigation adversary ought not to be accorded standing to challenge
the propriety of its opponent's counsel. To permit that, it is suggested,
is to encourage tactical use of ethical considerations. In this case,
for example, the defendants, it is suggested, are certainly not motivated to assure that plaintiff receives the most effective assistance
of counsel. Moreover, insofar as rights of Prudential-Bache may be
involved, it is for them, not defendants, to decide if any such rights
should be asserted. Plaintiff points to the language of Rule 8.3(a)
of the Rules of Professional Conduct and explains how, in its view,
that language changed the analogous language of DR 1-103(A) under
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the prior Code of Professional Responsibility in a way intended to
make clear that, under the Rules, a non-client lacks standing to
advance a disqualification motion.
I.
While the pending motion is being litigated by the parties to
this lawsuit, it is Prudential-Bache which is in a no-win position.
It, however, has not sought to intervene in this action to make this
motion, nor has it filed an affidavit or other paper reflecting its
support of the motion. But the deposition of one of its senior officers
shows that it has expressed displeasure to the Firm and, in effect,
asked the Firm to step aside. It expressed understandable concern
that its opinion will be called into question by a firm from which
it has a right to expect loyalty. The Firm declined to withdraw
explaining that it was unable to perceive any disabling conflict of
interest in its representation of plaintiff and Prudential-Bache simultaneously.' John E. Welsh, a managing director of PrudentialBache, when questioned about telephone conversations between himself and a partner at the Firm, testified as follows:

Q: Did you telephone him?
A: Yes, I did.
Q: Would you please tell us to the best of your recollection,
what you said and what he said during that conversation?
A: The discussion centered around the representation of
Avacus . . . and our involvement with Infotechnology.
I discussed with Peter the fact that we had represented
Infotech, and that I did not know whether he was aware
of that or not. That his-two of his partners, Morris Kramer
and Rod Ward, had been involved in an action which was
filed against Infotechnology in Delaware and could bring
our'fairness opinion in that transaction into the proceedings,
although we were not a named party.
I also believe I told Peter that both we and our client were
uncomfortable with this, given the fact that Rod Ward, his

1. Defendants do not rely upon the rights of Prudential-Bache alone. The
company itself asserts the right not to have the work of its investment advisorfor which it paid and upon which it allegedly relied-attacked in this litigation by
one who has had access to confidential information of the advisor relating to its
practice on giving fairness opinions.

1991]

UNREPORTED CASES

partner, had represented me in a similar proceeding, but
defending our position, within the past six to eight months.
Peter basically said that he was not really familiar with the
situation, that he would review it internally with his partners, and call me back.
The second conversation, I believe I was in my office again,
and I believe it was a day or two after that.
Q: Did you call [the attorney]?
A: No, [the attorney] called me, as he had said he would,
and basically, responded that he had reviewed the situation
with his partners, that they had considered when they took
on the assignment the potential conflict, and had made a
determination that they did not feel there was one, and
continued to hold that view, basically.
I told Peter that one of my concerns was that-I said that
when he said that they did not see a conflict, I told him
that one of my concerns was that one logical path that
might be taken in this action would be to challenge our
fairness opinion, and I was concerned that that might cause
them a problem, and cause us a problem, given their
familiarity with our firm and our activities in such matters.
Q: Did Mr. Atkins say anything in reply to that, during
the second conversation?
A: I believe his response was that they did not-that the
action as they had filed it, did not challenge our work, but
only the information that had been given us to rely upon
in coming to our conclusions, and that his partners did not
foresee a problem in that area.

Q: Was it your understanding at the end of the first conversation, that if Mr. Atkins concluded that there was a
conflict, that [the Firm] would withdraw from the representation?
A: That would have been my expectation, although I didn't
insist upon it.

Welsh Dep. at 33-43. Similarly, in-house counsel for PrudentialBache contacted another partner at the Firm and stated that even
if plaintiff did not name Prudential-Bache as a defendant, it was
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possible that Infotech might implead Prudential-Bache as a third
party defendant.
One can readily perceive the nature of Prudential-Bache's dilemma-a dilemma that has been forced upon it, it must be admitted,
by its outside counsel. On the one hand, its relations with plaintiff
no doubt compel it to express displeasure at the Firm's actions.
Moreover, those actions inescapably subject Prudential-Bache to a
risk of embarrassment at the least, and possible liability. 2 On the
other hand, Prudential-Bache's relationship with the Firm is no doubt
a good one from its point of view-the relationship has carried on
through a number of deals, and continues. For Prudential-Bache to
insist that the Firm step aside would perhaps threaten that relationship
and would not, particularly given the Firm's response to PrudentialBache's expression of view, surely resolve the matter. Thus, Prudential-Bache has opted to try to steer a middle course. It has
complained to the Firm but not to the court.
II.
[1] In my opinion, Prudential-Bache does have a right to require
the Firm to relinquish this assignment. That right is reflected in
Rule 1.7(a) of the Delaware Lawyers Rules of Conduct, which
provides:
(a) A lawyer shall not represent a client if the representation
of that client will be directly adverse to another client unless:
(1) the lawyer reasonably believes the representation will
not adversely affect the other client; and
(2) each client consents after consultation.
[2-3] The rule against simultaneous conflicting representations
constitutes more than a prohibition against suing current clients; it
encompasses any representation directly adverse to the interests of a
current client. The prohibition against simultaneous conflicting representation addresses two major concerns. First, an attorney owes a
duty of undivided loyalty to his client which precludes him from
accepting an engagement to do anything that is directly adverse to

2. Even though the Firm disclaims any attempt to fix blame or liability
upon Prudential-Bache, one cannot know now what discovery may uncover and if
facts are developed that might point to liability of Prudential-Bache, it will be rather
too late for the Firm to avoid inflicting harm on its client by withdrawing then.
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that client's interests. 3 Cinema 5 Ltd. v. Cinerama, Inc., 528 F.2d 1384,
1386 (2d Cir. 1976). Second, for an attorney to represent conflicting
interests "injures [the legal] profession and demeans it in the eyes
of the public." InternationalBusiness Machines Corp. v. Levin, 579 F.2d
4
271, 283 (3d Cir. 1978).
Prudential-Bache, as financial advisor to the Infotech board,
played an important role in the principal transaction complained of
by plaintiff-the WNW merger. In deciding whether to approve the
WNW merger, Infotech's board purported to rely upon PrudentialBache's opinion that the merger was fair to Infotech. The amended
complaint alleges that the terms of the WNW merger were unfair.
The Firm, in its capacity as plaintiff's counsel, must in this lawsuit
assert the inaccuracy of Prudential-Bache's opinion. It must assert
that the terms of the WNW merger were, contrary to the opinion
rendered by Prudential-Bache, unfair to Infotech. The most benign
position the Firm can take towards Prudential-Bache would be one
in which it argued that Prudential-Bache based its opinion on false
or inadequate information supplied to it by Infotech and that Prudential-Bache's opinion dearly stated that it did not independently
verify that information.5 Such a scenario would still be problematic
for Prudential-Bache, because it would raise the question whether
Prudential-Bache should have realized that the information it received
was inaccurate or insufficient. An established investment banking
house cannot welcome even the suggestion that it allowed itself to
be taken in by anyone, even one of its clients.
There are other possible scenarios that could be even more
damaging to Prudential-Bache and which the Firm, as counsel to
plaintiff, would be obligated to pursue if given the opportunity.
Prudential-Bache cannot be truly satisfied with the outcome of this

3. Violation of a rule does not itself give rise to a cause of action or create
a presumption that a legal duty has been breached. See The DdlaareLau;ers' Rules
of Professional Conduct Preamble: Scope (effective Oct. 1, 1985).
4. In determining whether the interests of two clients are adverse, the case
law requires that doubts as to the existence of conflict should be resolved in favor
of disqualification. See Coffelt v. Shell, 577 F.2d 30, 32 (8th Cir. 1987); In re Freedom
Solar Cente, Inc., 776 F.2d 14, 17 (st Cir. 1985); MTestinghouse Elketric Corp. v. Gulf
Oil Corp., 588 F.2d 221, 225 (7th Cir. 1978).
5. Initially, the complaint alleged that Prudential-Bache's fairness opinion
was rende.red based on false and misleading information provided to PrudentialBache by defendant Brian and certain Infotech employees, and that PrudentialBache disclosed in its opinion that it had provided no independent verification of
that information. That allegation was deleted upon amendment of the complaint.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

case absent a finding that its opinion was correct-the WNW merger
was at a fair price. Yet the Firm's job in this litigation is to convince
the court that just the opposite is true.
Were the Firm to continue to represent plaintiff in this action,
it would inevitably need to subpoena documents from, depose, or
cross-examine, Prudential-Bache. 6 As an advocate, the Firm's goal
in such activity would be to discredit Prudential-Bache as a witness
in some way and to argue that Prudential-Bache's characterization
of the WNW merger as "fair" was, for whatever reason, badly off
the mark.
That this course of conduct is inconsistent with an attorney's
duty of loyalty would seem apparent. See Rule 1.7(a) or DR 5-105.
See also State v. Catanoso, 537 A.2d 794, 798 (N.J. Super. 1987)
(because the witness stood to be discredited by his former attorney
at trial, the attorney was "in effect, an adversary to his former
client"); Narel Apparel Ltd. v. American Utex Int'l, 92 A.D.2d 913,
914, 460 N.Y.S.2d 125, 128 (2d Dep't 1983).1
It is true that Rule 1.7 speaks prospectively about representation
that "will be directly adverse." The language of that Rule therefore,
to be applied presently, requires a judgment about future contingencies. I am persuaded here that in one respect or another-that
is, by increasing the likelihood of its actual liability or by simply
reflecting unflatteringly on its business reputation for astutenessthis representation will be directly adverse to Prudential-Bache.
III.
Having concluded then that Prudential-Bache is entitled to require the Firm to relinquish this assignment, I turn to the question
whether counsel for defendants are similarly entitled.
[4] Our orientation in addressing this question was set forth
earlier in Delaware Trust Company v. Brady, Del. Ch., C.A. No. 8827
(September 14, 1988) at 6-7.

6. It appears certain that Prudential-Bache's opinion will be an element in
defendants' case.
7. The Firm's ethical difficulties would appear even more acute when one
considers that it has had access to privileged communications regarding the standards,
methods and procedures employed by Prudential-Bache in rendering fairness opinions. While the Firm need not "reveal" confidences of that kind by reason of its
representation of plaintiff, the Firm will have no choice but to "use" such confidences
in attacking the defense that the transaction was at a fair price. Such conduct would
constitute a violation of Rule 1.8(b). See also DR 4-101(B)(3).
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The courts, of course, have a primary and important
role in assuring that attorneys are held to observe the letter
and the spirit of the ethical canons that govern the practice
of the legal profession. Disqualification in a particular matter
is one of the available tools for assuring to the public that
this duty is being actively met. However, disqualification
is itself a weighty step. In forcing it, a court is necessarily
depriving one of the litigation adversaries of the advice,
counsel and assistance of the lawyer of his choice at the
behest of his litigation adversary. When the relevant facts
justify this result, a court ought not to hesitate to require
it. But a decent respect for the reality of litigation requires
one to acknowledge that this step may be sought for tactical
reasons. See The DelawareLawyers' Rules of Professional Conduct
Preamble: Scope 3 (effective October 1, 1985) ("[t]he purpose of the Rules can be subverted when they are invoked
by opposing parties as procedural weapons"); O.S. de Braak,
Ltd. v. Weymouth Equipment Corp., C.A. No. 86-404-CMW,
Wright, J., n. 6 (D. Del. 1987); Brotherhoodof Railway Cannen
v. Delpro, 549 F. Supp. 780, 786 (D. Del. 1982); Kalmanovitz
v. G. Heilman Brewing Co., 610 F. Supp. 1319, 1323 (D.
Del. 1985); J.P. Foley & Co., Inc. v. Vanderbilt, 523 F.2d
1357, 1360 (2d Cir. 1975) (Gurfein, J., concurring). Thus,
an application to disqualify an attorney should, in my
opinion, be received with a certain suspicion. The party
seeking the remedy of disqualification must show that a
violation of the disciplinary rules would result from an
attorney's continuation in the case.
Thus, I approach the question of defendants' standing warily. For
on this motion, I consider that defendants have no enforceable rights.,
It is the interests of clients and of the integrity of the profession that
are sought to be protected by the rules establishing standards for
those who are licensed to engage in the practice of law. Thus, it is
the interests of Prudential-Bache and of the integrity of the profession
and not any right or interest of defendant that is of concern here.
I cannot, however, conclude, as plaintiff urges, that the adoption
of Rule 8.3 by our Supreme Court was intended to preclude the

8. I thus reject the assertion that defendants have rights here as a result of

their employing Prudential-Bache.
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court from considering a matter of this kind when counsel for an
opposing party lays the situation before the court. While the court
must be wary of an advocate who merely seeks tactical advantage
and must as well be sensitive to the legitimate rights of the opposing
party to counsel of its choice, that guardedness and that sensitivity
ought not to blind the court to interests that the rules are designed
to protect. Rule 8.3 does not, in my opinion, directly affect the
question whether a lawyer has standing to bring such a question
before a court in which a matter giving rise to his question is pending.
Rule 8.3 provides as follows:
A lawyer having knowledge that another lawyer has
committed a violation of the Rules of Professional Conduct
that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects shall
inform the appropriate professional authority.
Rule 8.3 creates an obligation under certain circumstances to
inform "appropriate professional authorities"-which I take in this
State to be the Office of Disciplinary Counsel. The contours of that
obligation, however, do not define all action that an attorney may
properly take. It is the case that under Rule 8.3 a member of the
bar is no longer obligated to report a covered situation to "a tribunal
or other authority empowered to investigate or act upon such violation" (emphasis added) as he or she was under the predecessor
provision DR 1-103(A). But to relieve a lawyer of the ethical duty
to inform does not logically imply an inability to bring such matters
before a court in which the matter giving rise to the violation is
pending. No such intention is noted in the Comments to Rule 8.3
and the treatises support the view that a non-client attorney may
still bring such matters forward. 9 Indeed, to interpret Rule 8.3 as
eliminating non-client standing in this case would run contrary to
the Comment to Rule 1.7 which states that "[w]here the conflict is
such as clearly to call in question the fair or efficient administration
of justice, opposing counsel may raise the question."

9. See I R. Maen & J. Smith, Legal Malpractice, § 12.14 at 736 (3d ed.
1989) discussing Model Rule 8.3 (which is identical to Delaware Rule 3), "[T]he
Model Rule 8.3's direction to report to the 'appropriate professional authority,' a
disciplinary body, does not seem to affect the developed common-law principles
regarding motion to disqualify." See also Kevlik v. Goldstein, 724 F.2d 844, 847 (Ist
Cir. 1984), note 4, stating that the result in that case (which included a decision
to award non-client standing) would be the same under either the Code or the
Rules.
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The case law is split on the issue of non-client standing, but
the weight of authority holds that any person may move to disqualify
counsel.10
It is, in my view, appropriate to recognize non-client standing
in these matters. Furthermore, opposing counsel may be best able
to detect ethical violations. 1 I concur in Judge Weinfeld's reasoning
in Estates Theaters, nc. v. Columbia Pictures Indus., 345 F. Supp. 93

(S.D.N.Y. 1972):
What is involved is a matter of public interest involving
the integrity of the Bar. When the propriety of professional
conduct is questioned, any member of the Bar who is aware
of the facts which give rise to the issue is duty bound to
present the matter to a proper forum, and a tribunal to
whose attention an alleged violation is brought is similarly
2
bound to determine if there is any merit to the charge.'
Thus, while I am mindful of plaintiff's claim to the assistance
of this firm in pressing this case, I am of the view that that may
not be done by the Firm unless Prudential-Bache consents to it.
This, of course, it may do promptly if it wishes. If, however, the
implication that I draw from the deposition of its officer is correctthat is, that it does not consent-its law firm may not continue at
its own election to place its client in jeopardy in pursuit of the

interests of others. Thus, according weight to plaintiff's interests, I
cannot conclude that those interests justify the forced imposition that
this course of conduct represents.
Plaintiff's counsel shall withdraw from this representation, as-

sisting plaintiff to the extent necessary to secure other counsel, unless
it secures and files with the court evidence of the consent of Prudential-Bache to this representation.
It is so ordered.

10. See R. Malen & J. Smith, supra, note 9 at 736 and cases cited in note
4.

11. In re Gopman, 531 F.2d 262, 266 (5th Cir. 1976).
12. In Estates Theatres, the client appeared with counsel to argue for dis-

qualification but was not the moving party. That court was interpreting New York
law. New York is a Code State.
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ROBERT M. BASS GROUP, INC. v. EVANS
No. 9953
IN RE MACMILLAN, INC. SHAREHOLDERS LITIGATION
No. 9909
Court of Chancery of the State of Delaware, New Castle
November 16, 1989
Class plaintiffs, claiming to have played an important role in

creating a $700 million increase in the price received by Macmillan
shareholders in the acquisition of that corporation, sought an $18
million attorneys' fee award against defendants. Plaintiffs were involved in aiding successful efforts to invalidate unfair auction procedures implemented by Macmillan.
The court of chancery, per Vice-Chancellor Jacobs, held that
the class plaintiffs performed only a monitoring role in the litigation
and awarded them $2 million, which included their out-of-pocket
expenses.
1. Corporations
Costs

0=

0-

189(14), 214, 525

171

Under the "common fund" doctrine, a litigant who confers a
common monetary benefit upon an ascertainable class is entitled to
an award of attorneys' fees and expenses.
2. Corporations
Costs

0

0=

189(14), 214, 525

171

The underlying rationale of the "common fund" doctrine is
that all of the stockholders benefited from plaintiffs' action and should
have to share in the costs of achieving that benefit.
3.

Corporations

C

Costs

171

-

189(14), 214, 525

Under the "common fund" doctrine, the applicants for attorneys' fees are entitled to a fee award based upon the creation of a
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common fund if they can show that (1) their action was meritorious
at the time it was filed, (2) an ascertainable class received a substantial
benefit, and (3) a causal connection existed between the action and
the benefit.
4.

Corporations

C

Costs

171

0

189(14), 214, 525

In determining, under the "common fund" doctrine, whether
a causal connection exists between an action and a benefit, the court
must initially inquire into the role the litigation played in bringing
about the transaction in the form that was ultimately accomplished.
What is relevant is the benefit achieved by the litigation, not simply
a benefit that post hoc ergo propter hoc, is conferred after the litigation
commences.
5.

Corporations

0=

Costs

171

C---

189(14), 214, 525

A "monitoring" role performed by a plaintiffs' class is compensable in attorneys' fees when the litigation results in a substantial
monetary fund benefiting the shareholder class.
6.

Corporations
Costs 0-

0---

189(14), 214, 525

171

In determining an appropriate attorneys' fee award for a monitoring role performed by a plaintiffs' class, the court considers both
the nature of the benefit created and the quantity and quality of the
legal work that produced it.
7.

Corporations

C---

Costs

171

O=z

189(14), 214, 525

In cases where the benefit of legal work is not quantifiable,
resorting to the quantum meruit approach does not detract from the
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proposition that the benefit conferred normally has primacy in determining a reasonable fee.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Richard Bemporad, Esquire,
of Lowey, Dannenberg & Knapp, P.C., New York, New York;
Robert Kornreich, Esquire, of Wolf, Popper, Ross, Wolf & Jones,
New York, New York; and Ronald Litowitz, Esquire, of Bernstein,
Litowitz, Berger & Grossmann, New York, New York, for class
plaintiffs.
Bruce M. Stargatt, Esquire, David C. McBride, Esquire, and Josy
W. Ingersoll, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and Michael R. Klein, Esquire, Ross Albert,
Esquire, and Tonya Brito, Esquire, of Wilmer, Cutler & Pickering,
Washington, D.C., for plaintiff Robert M. Bass Group, Inc.
Rodman Ward, Jr., Esquire, of Skadden, Arps, Slate, Meagher &
Flom, of Wilmington, Delaware; Thomas J. Dougherty, Esquire,
George J. Skelly, Esquire, and Jordan D. Hershman, Esquire, of
Skadden, Arps, Slate, Meagher & Flom, of Boston, Massachusetts,
for defendant Macmillan, Inc.
JACOBS,

Vice-Chancellor

The pending application for attorneys' fees and expenses, made
on behalf of the Macmillan plaintiff shareholder class ("class plaintiffs"), marks the final chapter in the heavily litigated and highly
publicized contest for control of Macmillan, Inc. ("Macmillan").'
The class plaintiffs seek an $18 million attorneys' fee award against
Macmillan-an application that, not surprisingly, is vigorously opposed.
I.
The Macmillan litigation occurred in two separate phases. The

first ("Bass Group") phase involved the successful litigative efforts

1. The Robert M. Bass Group, Inc. ("Bass Group") also applied for a
separate award of attorneys' fees, but later informed the Court that it had agreed
upon an amicable resolution of its disputes with Macmillan. The Bass Group's fee
application, accordingly, was withdrawn.
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of the Bass Group, aided by the class plaintiffs, to invalidate a
restructuring that Macmillan's Board of Directors had planned in
order to defeat the Bass Group's efforts to acquire Macmillan. Those
litigative efforts resulted in a preliminary injunction against the
restructuring. That injunction, in turn, led to an auction for Macmillan in which the two fmal contenders were Maxwell Communications Corporation ("MOO"), an entity owned by Robert Maxwell
("Maxwell"), and Kohlberg, Kravis & Roberts Co. ("KKR").
The second phase ("Maxwell phase") involved the successful
litigative efforts of the Maxwell interests (referred to as "MOO"),
aided by the class plaintiffs, to invalidate auction procedures and
arrangements that improperly favored KKR, and unfairly disadvantaged MCC, in the bidding contest. As a result of those efforts,
MCC ultimately acquired control of Macmillan at a cash price of
$90.25 per share, representing an increase of more than $700 million
over what Macmillan's shareholders would have obtained in the
restructuring.
The class plaintiffs participated in both phases of this litigation.
They claim to have played a material role in creating the $700
million price increment that the Macmillan shareholders received.
That claim forms the basis for their application for $18 million in
attorneys' fees, including approximately $110,000 in costs.
The relevant background facts are described in considerable
detail in the two opinions of this Court, and the opinion of the
Supreme Court, in these actions. See Robert M. Bass Group, Inc. U.
Evans, Del. Ch., 552 A.2d 1227 (1988) ("Macmillan P'), and Mills
Acquisition Co. v. Macmillan, Inc., Del. Ch., C.A. No. 10168, Jacobs,
V.C. (October 17, 1988), rev'd, Del. Supr., 559 A.2d 1261 (1989)
("Macmillan If'). This Opinion repeats those facts summarily, and
only insofar as they are pertinent to the fee application.
A.

The Bass Group Phase

On May 17, 1979, the Bass Group proposed to the Macmillan
Board a consensual acquisition of Macmillan at $64 per share. The
Macmillan Board rebuffed that proposal, and thereafter it amended
Macmillan's "poison pill" rights plan to reduce that plan's "flip-in
trigger" percentage from 30% to 15%. In May , 1988, the class
plaintiffs filed class actions challenging those antitakeover measures.
On May 31, 1988 the Macmillan Board announced a plan to
implement unilaterally a major restructuring of the Company. That
restructuring was valued at $64.15 per share. In response, the class
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plaintiffs amended their complaint to challenge the restructuring, as
well as the Macmillan "poison pill amendment." Thereafter, the
Bass Group increased its offer to $73 per share, proposed an alternative restructuring transaction, and simultaneously filed an action
challenging the Board's proposed restructuring and other defensive
responses to the Bass Group offer. On June 9, 1988, this Court
granted a motion by all plaintiffs2 for an order temporarily restraining
the restructuring. On July 14, 1988, following expedited briefing
and discovery, this Court granted the motion of all plaintiffs to enjoin
the restructuring preliminarily. Macmillan appealed from the preliminary injunction order, but subsequently abandoned both its appeal and its restructuring plan.
During the first phase, the class plaintiffs and the Bass Group
participated jointly in discovery, briefing, and oral argument on the
injunction motions. However, at all times the Bass Group occupied
the lead role, and it was primarily responsible for achieving the
successful injunctive results. Although counsel for the class plaintiffs
("class counsel") participated actively in the litigation, their role was
secondary. Class counsels' principal contribution was to ensure that
the interests of Macmillan's public shareholders were adequately and
independently represented. See Tr. at 15-18. 3 That function the Bass
Group was inherently incapable of performing because of its potentially conflicting interest as a bidder for corporate control.
B.

The Maxwell Phase

After this Court enjoined the restructuring, the Macmillan Board
decided, in August of 1988, to conduct an auction to sell the Company. KKR, MCC, and the Bass Group were bidders in that auction,
but the Bass Group dropped out of the bidding shortly thereafter.
In August, 1988, Macmillan entered into a "lockup" agreement
with KKR as part of a broader agreement for KKR to acquire
Macmillan. In response, MCC topped KKR's bid. Simultaneously,
it filed an action to invalidate the KKR lockup and related arrangements. On September 12, 1988, the class plaintiffs filed complaints
similarly alleging that the Macmillan Board was conducting an im-

2. The Bass Group action and the shareholder class actions eventually consolidated.
3. At the oral argument on the fee application, class counsel commented:
"I have to wonder what a Hamlet would be like without a supporting cast." Tr.
at 17.
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proper auction that inequitably favored KKR to the detriment of
Macmillan's shareholders.
In late September of 1988, both MCC and the class plaintiffs
moved for a preliminary injunction against the consummation of the
"lockup" option, "break-up" fee, and expense reimbursement provisions of the merger agreement later executed by KKR and Macmillan when the auction concluded. This Court denied that injunction
motion. MCC and the class plaintiffs then appealed to the Delaware
Supreme Court, which reversed this Court's ruling, thereby invalidating the auction and opening the way to MCC's ultimate acquisition of Macmillan at $90.25 per share.
During this second phase of the litigation, the lead role was
taken by MCC, which, like the Bass Group, was primarily responsible
for achieving the successful injunctive result. Although the class
plaintiffs participated actively in the litigation, their principal contribution was to ensure the adequate, independent representation of
the public shareholders' interests-a function that MCC, as a selfinterested bidder, could not perform.
II.
As noted earlier, the class plaintiffs claim attorneys' fees on the
basis that their litigative efforts were material in creating the
$700,000,000 benefit achieved for the Macmillan shareholder class.
That benefit is calculated as the difference between the $64.15 per
share value of the initial Macmillan restructuring plan and the $90.25
per share MCC ultimately paid for Macmillan, multiplied by the
approximately 27,000,000 shares owned by the shareholder class.
[1-3] The applicable legal principles are undisputed. Under the
"common fund" doctrine, a litigant who confers a common monetary
benefit upon an ascertainable class is entitled to an award of attorneys'
fees and expenses. That doctrine's underlying rationale is that "all
of the stockholders . .. benefited from plaintiffs' action and should

have to share in the costs of achieving that benefit." Weinberger v.
UOP, Inc., Del. Ch., 517 A.2d 653, 656 (1986). The applicants are
entitled to a fee award based upon the creation of a common fund
if they can show that (1) their action was meritorious at the time it
was filed; (2) an ascertainable class received a substantial benefit;
and (3) a causal connection existed between the action and the benefit.
Chrysler Corp. v. Dann, Del. Supr., 223 A.2d 384, 386-87 (1966);
Weinberger, 517 A.2d at 654. 4
4. This standard has also been applied to determine the entitlement to a
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Without question the class plaintiffs' claims were meritorious
both when filed and ultimately. In Macmillan I the relief sought (a
temporary restraining order and a preliminary injunction) was obtained, and the challenged transaction was ultimately abandoned. In
Macmillan II the injunctive relief sought was ultimately obtained
following the successful appeal to the Delaware Supreme Court.
Moreover, the Macmillan shareholder class received a substantial
benefit, namely, a monetary fund measured by the difference between
the MCC's ultimate bid of $90.25 per share and the $64.15 per
share of value attributed to the (enjoined) restructuring.
[4] Thus, the critical question becomes whether a causal link
exists between the efforts of class counsel and the benefit conferred
by these litigations. In making that determination, the Court must
initially inquire into:

[the] role .

. . the litigation play[ed] in bringing about-the
transaction in the form that was ultimately accomplished[.]
. . . [W]hat is relevant is the benefit achieved by the litigation,
not simply a benefit that, post hoc ergo propter hoc, is conferred
after the litigation commences.

In re Anderson Clayton Shareholders' Litigation, Del. Ch., C.A. No. 8387,
Allen, C. at 5-7 (Sept. 19, 1988) (emphasis in original).
The evidence establishes a clear causal connection between the
litigation and the monetary benefit. But for the litigation, Macmillan's
shareholders would have received cash and "stub" securities in the
restructuring valued at only $64.15 per share. The "Bass Group
phase" litigation, by halting the restructuring, opened the door to
a competitive auction for Macmillan. The "Maxwell phase" litigation, by successfully challenging the infirmities in that auction,
enabled the shareholders to receive the $90.25 per share ultimate
cash price. Thus, the litigation, taken as a whole, created an approximately $700 million "fund."
The problem, however, is that the class plaintiffs were not the
parties primarily responsible (in the "but for" sense) for achieving
that financial benefit. Primarily responsible for that achievement were
the Bass Group and MCC, who occupied the dominant, lead litigation
roles. The written and oral presentations by counsel for the Bass
Group and MCC were the critical and most persuasive factors in

fee award in nonmonetary corporate benefit cases. See Allied Artists Pictures Corp. v.
Baron, Del. Supr., 413 A.2d 876, 878 (1986).
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obtaining the injunctions awarded in both phases of the litigation.
To the extent that the benefit is viewed as the creation of the fund,
the class plaintiffs' contribution was secondary and minimal. Their
in-court presentations virtually echoed those of the Bass Group and
MCO, and their discovery and other pre-hearing efforts were, by
and large, similarly duplicative. Thus, insofar as class plaintiffs claim
an $18 million counsel fee award based upon the premise that they
played a material role in creating the $700 million benefit, that claim
is not supported by the record.
That is not to say, however, that class counsels' services were
unrelated to the benefit created for the shareholders, or that class
counsel should not receive a fee award. On the contrary, class
plaintiffs did make an important contribution to the litigation, albeit
of a different kind. Although it was counsel for the Bass Group and
MCC, as lead attorneys, who created the fund, class counsel performed the significant "monitoring" role of assuring that lead counsels' clients (the bidders, whose interests were potentially adverse to
the shareholder class) would not act inconsistently with the best
interests of that class. That is, while class counsel did not create the
fund, they did protect the interests of those persons on whose behalf
the fund was created, thereby safeguarding the benefit for the (intended beneficiaries.
Accordingly, to say that the class plaintiffs played a secondary
role in the litigation, is in no way to disparage that role. In reality,
the bidders (MCO and the Bass Group) possessed far greater resources
than did the class plaintiffs. Those resources better enabled them to
carry the burden of the litigation. In such circumstances, a decision
that the bidders' counsel would assume the lead litigation role was
likely to (and in this particular case did) best serve the interests of
the shareholder class.
[5] Where, as here, the litigation results in a substantial monetary
fund benefiting the shareholder class, such a "monitoring" role is
compensable. Class counsel protected the shareholders' interest in
the fund created by the bidders from the risk posed by the bidders'
potentially conflicting interests. That such conflicts did not actually
arise is immaterial, because the interests of the shareholder class
were at risk. Class counsels' involvement reduced or minimized that
risk by assuring that that potential conflict would not jeopardize the
class members' interest in any monetary benefit ultimately created.
Burlington Northern, Inc. v. El Paso Co., Del. Ch., C.A. No. 7050,
Brown, C., slip op. at 8 (December 7, 1984) (recognizing that a
party's efforts were compensable when they served "to assure that
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the battle between ... [lead counsel and defendant] did not result
in a possible misuse of the corporation machinery . ..which would

redound to the detriment of the equity interests of all shareholders").
By its very nature, their monitoring role required class counsel
to be ready at all times to assume the "lead" role if the interests
of the bidders and the class diverged. It was, therefore, appropriate
for class counsel to participate actively in all phases of these litigations,
despite some inevitable duplication. Their efforts merit compensation,
because without appropriate counsel fee incentives, public shareholders of target corporations in situations of this kind might be left
without advocates committed exclusively to their interests.
Thus, the question becomes not whether class counsel is entitled
to a fee, but how that fee should be determined. Because the contribution of class counsel was of a different kind than that of the
Bass Group and MCC, it cannot be measured in monetary terms.
Therefore, the Court cannot award a fee expressed as a percentage
of the monetary benefit. Any award must, nonetheless, reflect the
fact that class counsel's efforts did benefit (albeit intangibly) the
shareholder class.
[6-7] In formulating a judgment as to what fee is merited, the
Court considers both the nature of the benefit created and the quantity
and quality of the legal work that produced it. In cases where the
benefit created was not quantifiable, the quantum meruit approach has
been utilized. See In re Diamond Shamrock Corporation, Del. Ch., Consol.
C.A. No. 8978, Jacobs, V.C. (September 14, 1988); Sugarland Industries, Inc. v. Thomas, Del. Supr., 420 A.2d 142, 152 (1980). Resort
to that approach does not detract from the proposition that the benefit
conferred normally has primacy in determining a reasonable fee. But
where, as here, the benefit conferred by the fee applicant cannot be
quantified, the quantum meruit approach is often the only method that,
as a practical matter, will enable the Court adequately to perform
its fee-awarding function.
The pertinent fee-related evidence in this case, while not as
extensive as that which class counsel was required to provide in
Diamond Shamrock, slip op. at 13-14, is sufficient. The record discloses
the fees actually received by counsel for the Bass Group during the
first phase; moreover, the Court was able to observe and evaluate
class counsels' written and oral presentations during the preliminary
injunction and related proceedings. Taking into account that information, as well as the other factors normally considered in deter-
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mining an appropriate fee,5 the Court concludes that a fee award
of $2,000,000 is fair and reasonable. That amount was not determined
on an "hourly rate" basis. However, if it had been, the fee would
translate (after deducting litigation expenses) to slightly under $500
per hour for each of the 4,000 hours claimed to have been expended
by all attorneys, irrespective of the nature of the work done or the
experience of the attorneys involved. Given the duplication that
inevitably occurs in cases of this kind, the effective hourly rate is
likely much higher.
Accordingly, class counsel are awarded a fee of $2,000,000,
which shall include their out-of-pocket expenses. IT IS SO ORDERED.

CORWIN v. DETREY
No. 6808
Court of Chancery of the State of Delaware, New Castle
December 1, 1989
Plaintiffs, former stockholders of defendant corporation, sought
damages arising from a leveraged buyout and subsequent cash-out
merger between defendant corporation and another corporation. The
plaintiffs alleged that three of the thirteen defendant directors breached
their fiduciary duty by failing to terminate the merger, already
negotiated and approved by the stockholders, once the agreed price
became inadequate and unfair.
The court of chancery, per Vice-Chancellor Berger, granted
defendants' motion to dismiss, holding that plaintiffs' complaint failed
to state a claim upon which relief could be granted.

5. See Rosen v. Smith, Del. Oh., C.A. No. 7863, Hartnett, V.C. (Sept. 18,

1985); In reMaxxam Group, Inc., Del. Ch., Consol. C.A. No. 8636, Alien, C. (Apr.
16, 1987).
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280(1)

A "best efforts" clause in a merger agreement is enforceable
and may form the basis for liability in a breach of contract action.
2.

Corporations

C=-

316(1)

An executory contract between a fiduciary and cestui que trust,
even if fair when made, may be avoided if it later becomes inequitable
to the minority stockholders.
3.

Corporations

C--

316(3)

The statute authorizing the issuance of stock options and warrants limited or unlimited in duration contemplates that the warrant
holder or optionee may, at least under ordinary circumstances, lawfully expect to enjoy the advantages of any future increase in value
of the shares, to the same extent as if he had invested in the stock
itself. DEL. CODE ANN. tit. 8, § 157 (1985).
4.

Corporations

C---

316(1)

A transaction does not require special scrutiny where the merger
price is fair at the time it was entered into, and the transaction was
subsequently ratified by a majority of the public shareholders after
full disclosure.
5.

Corporations

0=

572

In a third-party transaction where the business judgment rule
applies, the directors of the selling corporation are not free to terminate an otherwise binding merger agreement just because they are
fiduciaries and circumstances changed. The buyers, likewise, are not
required to give up their rights under a binding contract simply
because they are fiduciaries and changed circumstances made their
bargain more favorable.
6.

Trusts

<'-

231(2)

The mere allegation that fiduciaries were benefitting from changed
circumstances does not mandate a finding of self-dealing and, therefore, does not make the transaction void or voidable.
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Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Mordecai Rosenfeld, P.C., New
York, New York, of counsel; A. Arnold Greshon, P.C., New York,
New York, of counsel; and Milberg Weiss Bershad Specthrie &
Lerach, New York, New York, for plaintiffs.
Edward B. Maxwell, 2nd, Esquire, William D. Johnston, Esquire,
and Bruce L. Silverstein, Esquire, of Young, Conaway, Stargatt &
Taylor, Wilmington, Delaware; J. Patrick Clark, Esquire, of Dentsply International, Inc., York, Pennsylvania, of counsel, for defendants.
BERGER,

Vice-Chancellor

This action arises from the December 23, 1982 merger between
Dentsply International Inc. ("Dentsply") and a wholly-owned subsidiary of Dentsply Holdings, Inc. (both the subsidiary and parent
will be referred to as "Holding Company") pursuant to which the
public stockholders of Dentsply received $25.50 cash per share. Plaintiffs, stockholders of Dentsply, began filing their complaints against
Dentsply and its thirteen directors in May, 1982, shortly after the
merger plans were announced. The three separate lawsuits were
consolidated in the summer of 1982, and plaintiffs, after making
several intermediate amendments, filed a Consolidated Amended and
Supplemental Complaint (the "complaint"), in March, 1987. This
is the decision on defendants' motion to dismiss the complaint.
Plaintiffs' legal theories, as indicated by their complaints, have
shifted over time. For example, the original complaint in Civil Action
No. 6808 attacked the Dentsply merger as being an entrenchment
device, part of a "scorched earth" policy Dentsply's directors had
adopted. The first Consolidated Amended and Supplemental Complaint also charges that the directors failed to shop Dentsply and
that the proxy statement they issued in connection with the merger
is materially false and misleading. The most recent version of the
complaint, the one that is the subject of defendants' pending motions,
adds purported claims based upon changed circumstances between
July 16, 1982 (the date on which Dentsply's stockholders voted to
approve the merger) and December 23, 1982 (the date on which the
merger was consummated). Plaintiffs allege that during that period
the defendant directors could have terminated the merger agreement
at any time at their discretion. According to plaintiffs, the stock
market went up and interest rates went down between July and
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December, 1982. As a result, by the time the merger was effectuated,
the $25.50 merger price had become inadequate and unfair. In their
brief, plaintiffs resisted dismissal solely on the basis of their "postapproval" claim-that the Dentsply directors could have and should
have terminated the merger because the merger price had become
unfair by December, 1982. At oral argument, plaintiffs acknowledged
that they were abandoning any "pre-approval" and disclosure claims.
Accordingly, I will discuss and consider only those allegations and
facts relevant to the "post-approval" claim.
At all relevant times, Dentsply was in the business of providing

professional products for health care, primarily through the production and distribution of dental supplies and equipment. The company
had approximately 4 million shares of common stock outstanding,
which shares were traded on the New York Stock Exchange. Thirteen
directors sat on the Dentsply board, eight of whom were totally
disinterested-they were neither present nor prospective employees
of Dentsply and they had no financial interest in the Holding Company or in any of its affiliates.
The merger developed in response to a potential threat from
Cooper Laboratories, Inc. ("Cooper"). In late 1980, Cooper, a
Dentsply competitor, began acquiring Dentsply stock. In October,
1981, Cooper indicated in a Schedule 13D that it had no present
intention of acquiring more than 25 % of Dentsply. However, Dentsply's management was concerned that Cooper might ultimately attempt to gain control of Dentsply and that such a takeover would
harm the company. Dentsply's management believed that Cooper
would sell its block of Dentsply stock if it were paid a substantial
premium. The Dentsply directors, however, were willing to consider
such a buy-back only if all of the company's stockholders were offered
the same premium.
Management satisfied the directors' condition by initiating a
leveraged buy-out. The merger price-$25.50 per share-was the
highest amount agreed to in arm's-length negotiations between the
company and several of its major stockholders (including Cooper),
and Dentsply's investment banker opined that the price was fair
from a financial point of view. Under the terms of the merger
agreement, approval was contingent on the affirmative vote of a
majority of the publicly held stock (approximately 88% of the outstanding shares). The merger agreement provided for termination
either by mutual consent of the parties or by either party on notice
to the other, if the merger were not consummated before December
31, 1982 and if the party terminating the agreement had exercised

1991]

UNREPORTED CASES

best efforts to satisfy all conditions precedent. Merger Agreement,
13(b) and (c). The buyer obtained its financing on or about
December 23, 1982, and the merger was consummated that day.
[1] The legal premise of plaintiffs' claim is not readily apparent.
Both the complaint and plaintiffs' brief refer to defendants' purported
contractual right to terminate the merger agreement. Plaintiffs suggest
that defendants acted wrongly by failing to exercise that right after
changed circumstances allegedly made the merger price unfavorable
to Dentsply's stockholders. To the extent that plaintiffs are alleging
such a contractual claim, I find it to be without merit. Paragraph
13(b) of the merger agreement provides for termination by mutual
consent of the parties. As plaintiffs recognized at oral argument, the
Dentsply directors could not have terminated the merger agreement
unilaterally pursuant to paragraph 13(b). Plaintiffs' reliance on paragraph 13(c) of the merger agreement is likewise misplaced. That
paragraph provides for termination by either party if the merger
were not consummated on or before December 31, 1982 and if the
party terminating the agreement had exercised its best efforts to fulfill
all applicable conditions precedent. Plaintiffs argue that, had market
conditions gone against the Holding Company, it would have avoided
the merger agreement simply by not obtaining the necessary financing
and letting the contract lapse on December 31, 1982. Plaintiffs suggest
that, since the Holding Company could have avoided its contractual
obligations, Dentsply and its stockholders should not be bound by
the merger agreement. This argument, which plaintiffs advanced
without any supporting authority, is based on the faulty premise
that the "best efforts" clause is unenforceable. In fact, such clauses
are not illusory, as plaintiffs contend. They are fairly routine, and
the failure of a party to exercise best efforts can form the basis for
liability in a breach of contract action. See Carteret Bancorp, Inc. v.
The Home Group, Inc., Del. Oh., C.A. Nos. 9380 and 9386, Allen,
C. (Jan. 13, 1988) Mer. Op. at 19-22 (analyzing plaintiffs claim
of breach of best efforts clause, but finding that plaintiff's allegations
did not adequately allege such a claim); Eckmar Corp. v. Malchin,
Del. Oh., 297 A.2d 446, 450 (1972) (noting that plaintiff was bound
by best efforts clause). Thus, paragraph 13(c) gave neither party the
right to ignore its pre-dosing obligations and simply let the contract
lapse by the passage of time.
[2] Plaintiffs' fiduciary duty claim fares no better. Although
they bring these actions against the entire Dentsply board, it appears
that plaintiffs are charging only the three Dentsply directors who are
also directors of the Holding Company with breach of fiduciary duty.
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The claim seems to be that those three directors, as part of their
continuing fiduciary duties, were obliged to give up their contractual

rights under the merger agreement when circumstances changed so
as to favor them at the Dentsply stockholders' expense. Plaintiffs
rely upon several decisions involving stock options for the proposition
that an executory contract between a fiduciary and cestui que trust,

even if fair when made, may be avoided if it later becomes "inequitable to the minority stockholders." Kingston v. Home Life Ins.
Co. of America, Del. Supr., 104 A. 25 (1918). See also Gamble v. Penn
Valley Crude Oil Corp., Del. Ch., 104 A.2d 257, 261-62 (1954).
[3] First, I note that the early Delaware decisions upon which

plaintiffs rely are distinguishable. They both involved stock options
of unlimited duration, and it appears disinterested stockholders had

given no approval of those options. Moreover, the premise that even
a dramatic increase in the value of stock options may render them
unenforceable has been subject to serious question. In Forman v.
Chesler, Del. Supr., 167 A.2d 442, 445 (1961), the Delaware Supreme
Court, when considering warrants exercisable for five years, stated
that 8 Del. C. § 157 (the statute authorizing the issuance of stock
options and warrants) "contemplates that the warrant holder or
optionee may, at least under ordinary circumstances, lawfully expect
to enjoy the advantages of any future increase in value of the shares,

to the same extent as if he had invested in the stock itself." Thus,
it is not clear that a stock option of limited duration could be avoided
solely because of changed circumstances prior to its exercise.
[4] Even if a self-dealing transaction between a fiduciary and a
cestui must be entirely fair, not only when the agreement is reached
but also when it is executed, this principle does not void, or make
voidable, the transaction at issue. The five Dentsply directors who

had an interest in the merger neither set the terms of the merger
nor controlled the decision to approve it. As noted earlier, the price
was set at the highest amount at which three substantial stockholders
agreed to sell their shares after arm's-length negotiations. A majority
of the Dentsply directors, who approved the merger unanimously,
were disinterested, and even though close to 90% of Dentsply's
stockholders were disinterested, the merger agreement required that
a majority of the public shares be voted in favor of the transaction.
The merger price was fair, at least at the time it was agreed to,
and the transaction was approved by the stockholders after full
disclosure. In short, the special scrutiny given to a self-dealing transaction is not appropriate here. The "entire atmosphere [has been]
freshened" and plaintiffs must overcome the presumptive validity
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accorded to an action undertaken in the exercise of business judgment.
See Marciano v. Nakash, Del. Supr., 535 A.2d 400 (1987); Sinclair Oil
Corp. v. Levien, Del. Supr., 280 A.2d 717, 721-22 (1971); Gottlieb v.
Heyden Chemical Corp., Del. Supr., 91 A.2d 57, 59 (1952); 8 De. C.
§ 144.
[5-6] In finding that the business judgment rule applies, this
court, in essence, is saying that it will evaluate this transaction not
as one involving self-dealing but rather as if it were one between
the corporation and an unrelated third party. In such a third-party
transaction, the directors of the selling corporation are not free to
terminate an otherwise binding merger agreement just because they
are fiduciaries and circumstances have changed. Smith v. Van Gorkom,
Del. Supr., 488 A.2d 858, 888 (1985). Cf Wilmington Trust Co. v.
Coulter, Del. Supr., 200 A.2d 441 (1964); Pennzoil Co. v. Getty Oil
Co., Del. Ch., Civil Action No. 7425, Brown, 0. (October 15, 1984)
Mem. Op. at 23-26. The buyers, likewise, are not required to give
up their rights under a binding contract simply because they are
fiduciaries and changed circumstances make their bargain more favorable. In Pogostin v. Rice, Del. Supr., 480 A.2d 619 (1984), for
example, plaintiffs attacked an executive stock bonus plan on the
ground that the amounts payable under the plan were artificially
inflated by a premium tender offer made by a third party. The plan
payments were tied to the market price of the company's stock, and
the market price rose sharply in response to the tender offer. Since
the increase in market price was not related to the executives' efforts
on behalf of the company, plaintiffs argued, the executives breached
their fiduciary duty by accepting payments under the plan. Id. at
625. The Delaware Supreme Court rejected this claim as part of its
analysis of the demand requirement of Chancery Court Rule 23.1.
After noting that the bonus plan had been adopted by a majority
of disinterested directors and ratified by the company's stockholders,
the Court stated that plaintiffs would have to allege that the bonus
plan was a waste of corporate assets. Id. at 626. In other words,
the mere allegation that fiduciaries were benefitting from changed
circumstances does not mandate a finding of self-dealing and, therefore, does not make the transaction void or voidable. See In re Thomas,
Del. Supr., 311 A.2d 112, 115 (1973) (trustee benefitting from
"factors extrinsic to [his] duties as a trustee" in transaction with
the trust is not self-dealing).
Based upon the foregoing, I find that the complaint must be
dismissed for failure to state a claim. IT IS SO ORDERED.
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CRESCOTT INVESTMENT ASSOCIATES v. DAVIS
No. 10,839 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
December 26, 1989
Plaintiffs filed an action to challenge the validity of certain of
defendant corporation's bylaws that interfered with plaintiffs' attempts to conduct a solicitation of written shareholder consents.
Subsequently, plaintiffs and defendants entered into a standstill agreement prohibiting the plaintiffs from conducting a "stand alone"
proxy contest or consent solicitation for the defendant corporation.
The agreement provided that if plaintiffs publicly announced a tender
offer for all of the stock of Dataproducts Corporation, they could
conduct a "related" consent solicitation. After plaintiffs made a
tender offer for all of the Dataproducts Corporation stock, the defendants counterclaimed against the plaintiffs seeking, inter alia, a
preliminary injunction to prohibit the plaintiff and its affiliates from
pursuing a consent solicitation in concert with their tender offer.
Specifically, the defendants alleged that the standstill agreement was
violated in two ways: (1) the consent solicitation was not "related"
to the tender offer, and (2) the tender offer was made in bad faith
and could not be properly financed.
The court of chancery, per Vice-Chancellor Jacobs, denied the
defendant corporation's motion for preliminary injunction, holding
that defendant failed to show that it would probably succeed on the
ultimate merits of its claim. The court ruled that (1) "related to a
tender offer" should be given its common meaning and not the
highly restrictive meaning averred by defendant, and (2) no evidence
was introduced to show that the defendants would be able to prove
the tender offer .was made in bad faith or that plaintiff would not
be able to obtain financing for the transaction.
1. Injunction

0

138.21

To earn a preliminary injunction, the moving party must demonstrate that it will probably succeed on the ultimate merits of its
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claims, that it will suffer irreparable harm if injunctive relief is not
granted, and that the balance of hardships weigh in its favor.
2.

Injunction

C

138.21

It is unnecessary to address the elements of irreparable harm
and to balance the hardships when the moving party has failed to
demonstrate that it will probably succeed on the ultimate merits of
its claims.
3.

Contracts

0:=

147(2)

Under California law, the paramount consideration in the interpretation of contracts is the intention of the parties at the time
of contracting, as far as that intention is ascertainable and lawful.
CAL. CIV. CODE ANN. § 1636 (West 1985).
4.

Contracts

C=

147(2), 169

Under California law, intent of the parties to a contract must
be ascertained from the words used, after taking into consideration
the entire contract and the circumstances under which it was made.
CAL. CIV. CODE ANN. §§ 1641, 1647 (West 1985).
5.

Contracts

C=

152, 159

In California, the words used in a contract must be given their
ordinary meaning, unless there is evidence that the parties intended
to use them in a unique sense or to give the words some different
meaning. CAL. CIV. CODE ANN. § 1644 (West 1985).
6.

Evidence

C

448, 455

Contracts

0

175(2)

Under California law, if a contract is reasonably susceptible to
more than one interpretation, or if it contains latent or patent
ambiguities, the court may consider extrinsic evidence to clarify the
uncertainties or to prove a meaning to which the language of the
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contract is reasonably susceptible. CAL. CIV. CODE ANN. § 1644
(West 1985).
7.

Contracts

0

143(3)

Under California law, in construing a contract, the court may
not alter it, rewrite its clear terms, or make a new contract for the
parties, nor will the court add a term to the contract about which
the agreement is silent. CAL. CIV. PROC. CODE ANN. § .1858 (West
1985).
8.

Contracts

C---

175(2)

When applying California law, a court is bound to follow a
two-step process in interpreting a written agreement. First, the court
should provisionally receive, without actually admitting, all credible
evidence concerning the intention of the parties to determine whether
the written agreement is reasonably susceptible to the interpretation
offered by a party. Second, if the court decides in light of this
extrinsic evidence that the contract is reasonably susceptible to the
offered interpretation, then the court may admit such extrinsic evidence to interpret the contract. On the other hand, if the court
decides in light of this extrinsic evidence that the contract is not
reasonably susceptible to the offered interpretation, then the evidence
is irrelevant and inadmissible to interpret the contract.
9.

Contracts

C=

147(1)

Under California law, contractual intent can be based only upon
manifested, not subjective, assent.
10.

Contracts

0

155

Under California law, in cases of uncertainty not removed by
the applicable rules of construction, the language of a contract should
be interpreted most strongly against the party who caused the uncertainty to exist.
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11.

Contracts

C---

152, 159

Under California law, absent an express definition and convincing evidence that the parties intended to give a term a unique
meaning, the court must give the term its ordinary meaning.
12.

Contracts

0-

143(3), 152

Under California law, a court cannot add a term to a contract
about which the agreement is silent.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, and Anne
C. Foster, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Irwin J. Sugarman, Esquire, Chaye Zuckerman Shapot, Esquire, Howard 0. Godnick, Esquire, and Joel M. Cohen,
Esquire, of Schulte, Roth & Zabel, New York, New York, for
plaintiffs and counterclaim defendant.
A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire,
Kenneth J. Nachbar, Esquire, Robert J. Valihura, Jr., Esquire, and
Alan J. Stone, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Thomas Lambert, Esquire, of Mitchell,
Silverberg & Knupp, Los Angeles, California, for defendants and
counterclaim plaintiff.
JACOBS,

Vice-Chancellor

Dataproducts Corporation ("Dataproducts," or "the Company") seeks a preliminary injunction to prevent DPC Acquisition
Partners ("DPC"), a New York partnership that owns 7.6% of
Dataproducts' stock, from soliciting written shareholder consents to
remove and replace the Dataproducts Board of Directors. DPC is
conducting its consent solicitation simultaneously with a cash tender
offer for all of Dataproducts' outstanding shares. The issue, simply
put, is whether in these circumstances DPC is precluded from conducting a consent solicitation by reason of a standstill agreement
that DPC and Dataproducts executed on May 31, 1989 (the "Standstill Agreement").
I.

PROCEDURAL BACKGROUND

Since August, 1988, DPC's predecessors (and later DPC) have
sought to acquire Dataproducts or certain of its businesses. For several
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months DPC and Dataproducts negotiated unsuccessfully over the
terms of a confidentiality and standstill agreement. On May 18,
1989, DPC announced that it intended to solicit written shareholder
consents to remove the Dataproducts Board and to replace them
with DPC's nominees. The following day DPC and its general
partner, Crescott Investment Associates ("Crescott"), filed this action
attacking the validity of certain Dataproducts bylaws that restricted,
in certain respects, the solicitation of written shareholder consents.
DPC did not press that claim, however, because the parties resumed
their negotiations and ultimately entered into the May 31, 1989
Standstill Agreement.
On October 16, 1989, DPC publicly announced its intention to
commence a tender offer for Dataproducts and to conduct a simultaneous consent solicitation to replace a majority of the Dataproducts
Board. Asserting that DPC's announced consent solicitation violated
the Standstill Agreement, Dataproducts filed a counterclaim (which
it amended on October 30, 1989) seeking injunctive and declaratory
relief against DPC's consent solicitation. Dataproducts also moved
for a temporary restraining order.'
On November 13, 1989, Dataproducts moved for a preliminary
injunction to prohibit DPC and its affiliates from pursuing their
consent solicitation. On November 16, 1989, Dataproducts filed a

second amended and supplemental counterclaim for declaratory and
injunctive relief. Dataproducts' preliminary injunction motion was

heard on December 5, 1989. This is the decision of the Court on
that motion.
II.
A.

THE FACTS

Initial Explorations Of An
Acquisition of Dataproducts
Dataproducts is a Delaware corporation headquartered in Cal-

ifornia, and is engaged in the design, development, manufacture and
marketing of printers, printer supplies, and other products for use

1. The Court declined to grant a temporary restraining order, because the
timing of the tender offer and consent solicitation permitted the dispute to be
developed and considered as a motion for a preliminary injunction. On October
31, 1989, DPC moved to stay this action in favor of a later filed action brought
by DPC and affiliated entities in California. After expedited briefing, that motion
was denied on November 22, 1989.
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in connection with computers. Dataproducts' common stock is traded
on the American Stock Exchange, and a majority of its Board of
Directors are independent, outside directors.
DPC was formed on January 31, 1989 by a group of investors,
including Crescott, for the purpose of acquiring control of Dataproducts. Beginning in August, 1988, representatives of that investor
group 2 engaged in ongoing discussions with Dataproducts concerning
a possible acquisition of Dataproducts. In October, 1988, DPC proposed a leveraged buyout acquisition of Dataproducts at $15 per
share. The Dataproducts Board rejected that proposal.
Attempting to pursue further negotiations, DPC advised the
Dataproducts Board that they were prepared to enter into a negotiated
transaction, but DPC's efforts met with no success. Accordingly, on
December 23, 1988, Crescott and two other affiliates disclosed in a
Schedule 13D that they had acquired 5.2% of Dataproducts and had
preliminarily determined to acquire control of the Company. On
December 30, 1988, Dataproducts' Chairman, Jack Davis, advised
DPC that the Board was not seeking to sell the Company, but would
evaluate any acquisition proposal presented to the Board in writing.
DPC later disclosed, in an amended Schedule 13D on January 31,
3
1989, that it owned 6.9% of Dataproducts' common stock.
On February 10, 1989, Dataproducts announced that to achieve
its stated objective of maximizing shareholder value, itg Board had
directed its financial advisor, Goldman Sachs & Co. ("Goldman
Sachs") to explore a possible transaction with qualified prospective
acquirers. The announcement also cautioned that the Board had not
made a final decision to sell the Company. On February 14, 1989,
DPC publicly announced that it had retained Chase Manhattan Bank,
N.A. ("Chase") as its financial advisor to assist it in arranging
financing for an acquisition of Dataproducts. DPC's press release

2. For ease of reference, DPC and its predecessor investor group that conducted negotiations with Dataproducts during 1988, and later formed DPC in
January, 1989, are referred to collectively as "DPO."
3. During January and February, 1989, members of the DPC investor group
sought out partners to acquire Dataproducts, one of which was Summagraphics
Corporation. In February, 1989, Summagraphics decided against entering into a
relationship with DPC, because, among other reasons, (i) it believed that fimancing
would not be possible without considerably more equity than the $25 million that
DPC and Summagraphics would each contribute, and that (ii) the fees proposed
by Crescott and affiliates "seem to posture [Crescott] more as an investment bank
than as an investor [which] seems like a conflict of interest that would make a
partnership complicated at best, and impossible, at worst." (DX 41).
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also stated that DPC expected to receive whatever information Dataproducts had made available to other potential bidders.
Goldman Sachs then sought out potential acquirers of Dataproducts. Those parties were asked to sign a confidentiality and
"standstill" agreement as a condition to receiving confidential information concerning Dataproducts. Approximately fourteen interested potential acquirers signed such an agreement, but DPC refused.
DPC objected because Dataproducts' proposed form of agreement
would have precluded DPC from making an offer to acquire Dataproducts, or from soliciting proxies or consents, or otherwise from
seeking to obtain control of the Company or its Board, for 30 months
without prior Board approval. DPC insisted that because they had
a far more substantial investment in Dataproducts than the other
potential acquirers, a shorter standstill period was justified. Otherwise, DPC would be "locked in" for an unduly long period, unable
to liquidate its Dataproducts stock investment because it possessed
confidential information that it could not legally disclose.
For its part, the Dataproducts Board was concerned that DPC
would seek to acquire control of Dataproducts without paying shareholders full value for their shares. Therefore, Dataproducts refused
to provide confidential information to DPC except pursuant to a
confidentiality agreement that would protect Dataproducts against
that risk and that would allow the Board sufficient time to explore
value-maximizing alternatives.
B.

Negotiations Over A
Confidentiality/Standstill
Agreement

Dataproducts and DPC then engaged in extensive negotiations
over the terms of a confidentiality and standstill agreement that DPC
would sign. 4 The parties conducted those negotiations via an exchange
of correspondence and face-to-face meetings in Los Angeles (in March,
1989) and New York (on April 13, 1989). Again, however, the
negotiations ran aground.
In a by now characteristic response, DPC then announced, in

an April 20, 1989 press release, that the negotiations had broken

4. During that period, DPC
March 28, 1989, DPC disclosed that
7.6% of Dataproducts outstanding
Scott-Rodino clearance to purchase

continued to purchase Dataproducts stock. On
it had increased its ownership to approximately
shares, and that Crescott was seeking HartDataproducts shares in excess of $15 million.
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down and that DPC would be evaluating its alternatives, including
a consent solicitation to replace the Board or a proxy contest to elect
directors at the next annual meeting. After brandishing that stick,
DPC immediately extended a carrot in the form of an April 24,
1989 letter to the Dataproducts Board, reaffirming that DPC desired
confidential information to make a bid for the Company. In its letter
DPC also recited certain positions that it had previously taken during
the earlier negotiations. Concerning its desire to conduct a proxy or
consent solicitation, DPC had this to say:
We agreed generally to the demand that we not conduct
a proxy or consent solicitation for 30 months, but proposed
that we could do in connection with any tender offer which
we might make as allowed by the terms of the agreement.
As you are aware, you may take a position with respect
to such offer which is contrary to the desire of the majority
of your shareholders and use your "poison pill" to defend
your position, leaving your shareholders without recourse
other than to take appropriate action by vote or consent.
This proposal was rejected.
5).5
(DX 6, at 2,
Negotiations resumed but foundered again. On May 18, 1989,
DPC issued another press release, announcing that a committee
formed by its partners had filed vith the Securities and Exchange
Commission, proxy materials to solicit consents to remove and replace
the existing Board. DPC also filed this lawsuit attacking certain
Dataproducts bylaws that, DPC claimed, would illegally interfere
with its consent solicitation.
That same day, the Board announced in a press release that,
while it was continuing actively to explore a possible sale of the
entire Company, it had also decided to sell certain of the Company's
real estate holdings and to distribute the net proceeds to its stockholders. The Board announced that it also intended to explore a
possible recapitalization of the entire Company, as well as a leveraged
5. On that subject, James M. Hennessey, Crescott's Vice President and
General Counsel, also testified that unless DPC was able to conduct a proxy or
consent solicitation, its ability to conduct a tender offer would be undermined,
because DPC could be blocked from dosing on a successful tender offer (one where
DPC acquired majority control) if the Board chose to erect legal obstacles. In that
event, DPC would need to conduct a consent solicitation to remove the Board in
order to consummate its offer. (Hennessey Dep. at 50-51).
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recapitalization and a possible sale or spin-off of its various business
segments. The announcement further stated that the Board would
consider all possible alternatives and choose the one it believed would
maximize shareholder value.
On May 19, 1989, DPC formally proposed to acquire Dataproducts in a negotiated transaction for $15 per share, cash. Responding on behalf of the Board, Mr. Davis advised DPC, on May
22, 1989, that the Company was willing to discuss DPC's making
a definitive offer that had no material conditions and could be
presented to the shareholders as fully financed. Mr. Davis stated
that if DPC wanted to make such an offer based on confidential
information, the Company would attempt to negotiate an appropriate
confidentiality and standstill agreement. Otherwise, if DPC preferred
to make a bid based on nonconfidential information, the Company
would furnish DPC with whatever information DPC requested. That
letter ultimately prompted the resumption of negotiations to conclude
a confidentiality and standstill agreement.
C.

The Standstill Agreement

The impasse over a Standstill Agreement was finally resolved
at a meeting held in Los Angeles, California at the offices of Dataproducts' law firm, Mitchell, Silverberg & Knupp. Participating
on behalf of Dataproducts were Chester Lappen, Esquire (a partner
of the Mitchell, Silverberg firm and a director of Dataproducts), two
other Mitchell, Silverberg corporate partners, and a representative
of Goldman Sachs. Participating on behalf of DPC was Mr. Hennessey, Marc Weingarten, Esquire (a partner of Schulte, Roth &
Zabel, a New York law firm representing DPC), and a representative
of Chase. During that meeting all remaining open issues were negotiated and resolved. The result was the Standstill Agreement that
is the subject of the present dispute.
The Standstill Agreement, as finally executed, contains twelve
numbered paragraphs that perform two distinct functions. Paragraphs
1-6 concern Dataproducts' duty to provide nonpublic information to
DPC, DPC's obligation to keep that information confidential, and
procedures for discharging those respective contractual undertakings.
Section 7 concerns DPC's "standstill" obligations, i.e., the conditions
under which DPC will, and will not, be permitted to seek to obtain
control of Dataproducts by means of a tender offer, proxy solicitation
6
or otherwise.
6. The remaining Sections of the Agreement concern disclaimers of warranty
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During the May 31 negotiations, two relevant points were disputed. The first was whether DPC would be allowed to conduct a
proxy or consent solicitation in connection with a tender offer. Dataproducts contended that DPC should be entitled to conduct a tender
offer but not a consent proxy solicitation. That position was unacceptable to DPC, which argued that it needed to be able to conduct
a consent or proxy solicitation to replace Dataproducts' Board if
DPO made a successful tender offer, but was unable to consummate
that offer because the Board would block it by erecting legal barriers
such as a "poison pill" or the provisions of 8 Del. C. 5 203. The
parties compromised that dispute by agreeing (in Paragraph 7B of
the Standstill Agreement) that DPC could, in enumerated circumstances, "commence a tender offer (and a related proxy solicitation)
for all the stock of the Company."
A second disputed issue was when the financing for any permitted
DPC tender offer would have to be in place. Dataproducts' position
was that financing must be in place at the commencement of the
tender offer. DPC contended that financing commitments should not
have to be in place until just after Board approval. The parties
compromised that issue by agreeing (in Paragraph 7B of the Standstill
Agreement) that "commitments for the full financing of such tender
offer shall be in place concurrently with any approval of such offer
by the Board of Directors."
The significance of these provisions is best understood in the
context of the larger contractual framework wherein they appear. In
general terms, Section 7 prohibits DPC from (i) acquiring or agreeing
to acquire further voting securities of the Company, (ii) engaging
in a proxy or consent solicitation, and (iii) otherwise seeking to
obtain control of the Board or the Company to influence or affect
the business, policies, or operations, without the prior consent of the
Board, for a period of 30 months-"except as otherwise provided."
The "exceptions" to these prohibitions are set forth in Sections
7A through 7D, and the exception pertinent to this case is found
in Section 7B. That Section provides that if, during the 90 day
period from the date of the Agreement (the "determination period"),
Dataproducts publicly announces that it does (or does not) intend
to take certain specified actions, DPO will have the right, under
specified conditions, "to commence a tender offer (and a related
proxy solicitation) for all of the stock of the Company." However,
(1 8), waivers ( 9), injunctive relief ( 10), severability ( 11), and choice of law
and the right to counsel fees ( 12).
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if the Company has not made such a public announcement at the
end of the determination period, then:
[DPC] will have the right to commence a tender offer (and
a related proxy or consent solicitation) for all of the stock of the
Company if [DPC] commences such offer within 60 days
following the date on which the Determination Period ends.
If [DPC] has made an offer pursuant to Paragraph 7A
hereof prior to the end of the Determination Period, such
tender offer shall provide at least as much cash per share
as ;the cash portion of the offer made by [DPC] pursuant
to said paragraph 7A (net of any cash dividend or distribution to the Company's stockholders declared after the
making of such offer), and commitments for the full financing of such tender offer shall be in place concurrently
with any approval of such offer by the Board of Directors.
Nothing in this Paragraph 7B shall be deemed tQ restrict
or otherwise affect the right of the Board of Directors to
grant or withhold its approval of any tender offer referred
to in said paragraph.
(emphasis added).
D.

Dataproducts' Restructuring Plan
And DPC's Tender Offer And
Consent Solicitation

After executing the Standstill Agreement, Dataproducts provided
confidential information to DPC and other potential bidders during
June, July, and August, 1989. On August 1, 1989 (in accordance
with the terms of the Standstill Agreement), Dataproducts solicited
from DPC a proposal to acquire all or substantially all of the Company's assets or stock. On August 3, 1989, DPC made three proposals
to Dataproducts, including a proposal to acquire Dataproducts' New
England ("DNE") subsidiary for $25 million cash plus 1,534,600
shares of Dataproducts' stock owned by DPC. 7 These proposals were
subject to additional due diligence, regulatory approval, and the
arrangement of financing. Dataproducts also received a bid from

7. The other DPC proposals were (i) to acquire DNE and
Dataproducts' printer supplies operation for that same number of shares, plus $55
million in cash; and (ii) to acquire all the stock of Dataproducts for at least $15
per share, of which at least $10 per share would be cash.
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Summagraphics Corporation, which proposed to acquire Dataproducts for $10.25 per share cash, a $5.00 payment-in-kind preferred
stock, and 5% of Summagraphics' common stock. That offer was
also conditioned upon obtaining financing.
The uncertain nature of these proposals, and the Board's belief
that greater value could be obtained by other means, caused it to
decide, and to announce on September 7, 1989, that it would move
forward with a restructuring of the Company's operations and assets.
That restructuring wodld involve selling DNE, selling certain real
estate for $63 million in cash, and distributing a $3 per share special
cash dividend to shareholders. Thereafter, Dataproducts engaged in
extensive negotiations with DPC concerning an acquisition of DNE.
During those negotiations, Dataproducts furnished DPC with (downwardly) revised five year forecasts for DNE. As a result, DPC reduced
its previously submitted bid for DNE. Nonetheless, the parties negotiated into October, and DPC prepared and forwarded to Dataproducts a proposed purchase agreement for DNE. That proposal,
however, was not accepted.
Frustrated over its inability to negotiate a transaction with Dataproducts, on October 27, 1989, DPC commenced a cash tender
offer to purchase any and all common shares of Dataproducts for
$10 per share. DPC's offer was conditioned upon, among other
things, having a majority of the outstanding shares tendered and
obtaining sufficient financing. DPC's offer was also made subject to
four other conditions (the "Board Conditions"), the satisfaction of
which was within the control of Dataproducts' Board. Those conditions are: (i) the election or appointment of DPC's designees to
at least a majority of the positions on the Board (the "Board Composition Condition"), (ii) Dataproducts' "poison pill" rights being
either redeemed or declared invalid or inapplicable to the DPC offer
and any subsequent merger, (iii) DPC being satisfied that it will
own sufficient shares to effect a "second step" merger, and (iv)
satisfaction of the conditions imposed by 8 De. C. § 203. In its
Offer to Purchase, DPC stated that if the Board did not "promptly"
satisfy all of the Board Conditions, DPC would solicit shareholder
consents to replace the Board with its nominees before consummating
its tender offer.
DPC also stated, in its Offer to Purchase and its Consent
Statement, that if it obtains majority Board control, it will not
consummate its offer immediately. Rather, after obtaining Board
control, DPC intends to extend its offer for at least thirty days to

enable its director designees to solicit, receive, and evaluate other
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offers for the Company, including proposals previously submitted to
the former Board. If other bona fide acquisition proposals are submitted, DPC's director nominees, assisted by a nationally recognized
investment banking firm, will review them and recommend the most
favorable proposal to the Board. If no offer more favorable than
DPC's tender offer is received, then DPC and its director nominees,
subject to their fiduciary duties, will use their best efforts to consummate DPC's tender offer and, thereafter, a merger at the same
per share consideration paid in the tender offer. (DX 18 at 30, DX
1 at 5).
DPC has also stated that if its tender offer (or an offer other
than DPC's offer) is not consummated, or if the tender offer is
consummated but the second step merger is not, then DPC's director
nominees will seek promptly to liquidate the Company for the "best
price." DPC and its nominees have stated that they reserve the right
not to propose the liquidation, and can give no assurance that a
liquidation would be consummated. (DX 1 at 5, 10).
On November 8, 1989, the Dataproducts Board met to consider
its response to the DPC tender offer. The Board had substantial
doubts as to whether DPC could obtain the $215 million needed to
finance the offer, because only $8 million of that amount would be
equity furnished by DPC. Thus, the debt-to-equity ratio in that
transaction would be over 25 to 1, and the debt would be repaid
by liquidating Dataproducts. The Board was also mindful of the fact
that its own advisor, Goldman Sachs, had experienced difficulty in
obtaining financing for the proposed Company recapitalization, that
leveraged financing for technology companies is now generally difficult to obtain, and that DPC's own advisor, Chase, was apparently
unwilling to opine that it was "highly confident" of its ability to
obtain financing for DPC. 8
However, the directors also concluded that if financing could
be obtained, the Board would not oppose DPC's tender offer and
would satisfy all of DPC's Board Conditions. In its letter of transmittal to shareholders accompanying the Company's Schedule 14D9, the Board stated that:
[h]owever, if DPC Acquisition is able to obtain the required
financing, your Board has determined that it will not oppose

8. Chase was willing to give "reasonable assurance" to DPC that financing
for its offer would be obtained. That means that in Chase's opinion, it is more
probable than not that the DPC offer can be financed.
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DPC Acquisition's offer and will take steps intended to
satisfy the other conditions to that offer within the Board's
control. These steps will be effected for any acquisition of
Dataproducts shares on or prior to January 9, 1990, pursuant to a tender offer for all shares at a price of at least
$10 per share in cash, provided that following the acquisition
the purchaser will own at least a majority of the shares and
that the purchaser undertakes to acquire all remaining shares
in a second-step transaction at the same price.
Accordingly, because of its "substantial doubts" concerning DPC's
ability to finance its offer, the Board recommended that Dataproducts
shareholders reject the offer unless and until DPC obtains financing.
On November 8, 1989, one day before Dataproducts filed its
Schedule 14D-9 (and thus before DPC knew of the Board's position
regarding its offer) DPC, claiming that the Board had not "promptly"
satisfied the Board Conditions, commenced a consent solicitation to
remove and replace the Dataproducts Board with its own nominees.
Dataproducts now seeks to have that consent solicitation preliminarily
enjoined.
III.

THE CONTENTIONS

Dataproducts bases its application for injunctive relief upon
essentially two arguments, each grounded upon a separate provision
of Section 7B of the Standstill Agreement. 9 To appreciate these
arguments, it is helpful to restate briefly the critical provisions of
that Section.
The Standstill Agreement (it will be recalled) precludes DPC
from obtaining control of the Company by means of a "stand alone"
proxy or consent solicitation. However, the Agreement does give
DPC, in specified circumstances:
the right to commence a tender offer (and a related proxy or
consent solicitation) for all stock of the Company ....
(emphasis added). In addition to permitting DPC to conduct a consent
solicitation only if it is "related" to a permitted tender offer, the
Standstill Agreement also limits the kind of tender offer that DPC
is permitted to make. Under Section 7B, an offer is permitted only

9. Dataproducts advances two additional arguments of a subsidiary nature.
Those arguments are rejected for the reasons set forth on page 37, note 13.
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if (1) it is for all the stock of the Company, (2) it provides as much
cash as the cash portion of any previous offer by DPC under Section
7A, and (3) commitments for the full financing of such tender offer
are in place concurrently with any approval of such offer by the
Board of Directors.
Dataproducts first argues that DPC's consent solicitation violates
the Standstill Agreement becauseit is not "related" to DPC's tender
offer. The argument runs as follows: The parties intended, by the
term "related . . . consent solicitation," that a consent solicitation
may be conducted only where it is necessary to replace the Board
to prevent the directors from using their powers to block the consummation of a successful tender offer. In this case no consent
solicitation is necessary, because the Board will not block DPC's
offer. Indeed, the Board has publicly stated that it will satisfy all of
DPC's Board Conditions (including the condition that the incumbent
Board members resign) if DPC first obtains financing and consummates its offer. Thus, (Dataproducts argues) DPC's consent solicitation is being conducted not for its intended purpose (to replace a
board that is intransigently frustrating a permitted offer), but instead
for an impermissible purpose (to conduct an auction or liquidation).
Therefore, the comment solicitation is not "related" to the tender
offer and is proscribed by the Standstill Agreement.
Alternatively, Dataproducts contends that even if DPC's consent
solicitation is "related" to its tender offer, the offer itself is not
permitted under the Standstill Agreement. Dataproducts argues that
because the Board has approved the offer, yet no financing commitments are in place, DPC has violated the requirement that "commitments for the full financing of such tender offer shall be in place
concurrently with any [Board] approval of such offer." In addition,
Dataproducts asserts that DPC has violated two other implicit requirements, namely, (a) that any tender offer must be financeable,
and (b) that DPC must have believed in good faith that its offer
was financeable when it was commenced.
Ardently disputing these positions, DPC responds that its consent
solicitation is "related" to the tender offer, because nothing in the
Standstill Agreement supports Dataproducts' highly restrictive interpretation of "related." DPC argues that the term "related" (which
is not defined in the Agreement) must be given its plain meaning,
which is broad and would include a consent solicitation that relates
in any way to the tender offer. DPC insists that its consent solicitation
is clearly "related" to its tender offer, because a successful solicitation
will enable DPC's nominees to obtain control of the Board and to
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solicit bids higher than its $10 per share offer. If no higher bid is
received, that will help persuade Dataproducts' shareholders that
DPC's $10 offer is the highest offer available and that they should
tender into DPC's offer. Thus, DPC argues, the consent solicitation
will facilitate its tender offer and is related to it in a tangible, rational
way.
To Dataproducts' second argument, DPC responds that the
evidence simply does not support the Company's assertion that the
offer cannot be financed or that DPC commenced its offer other
than in good faith.
[1-2] To earn a preliminary injunction, Dataproducts, as the
moving party, must demonstrate that it will probably succeed on
the ultimate merits of its claims, that it will suffer irreparable harm
if injunctive relief is not granted, and that the balance of hardships
weighs in its favor. Ivanhoe Partners v. Newnont Mining Corp., Del.
Supr., 535 A.2d 1334, 1341 (1987). In this case, it is unnecessary
to address the elements of irreparable harm and the balance of
hardships, because Dataproducts has failed to demonstrate that it
will probably succeed on the ultimate merits of its claims.
IV. PROBABLE SUCCESS ON THE MERITS OF
DA TAPR OD UCT S' CLAIMS
A.

The Claim That DPC's Consent
Solicitation Is Not "Related" To
The Tender Offer "Related" To

Whether DPC's consent solicitation is "related" to its tender
offer depends upon the meaning of "related" as it appears in the
Standstill Agreement. 10 Essentially the dispute boils down to two
competing interpretations: (i) that of Dataproducts, which is that a
consent solicitation is "related" only if it is essential to remove
directors that would otherwise employ their powers to erect defenses
to block a successful DPC tender offer, versus (ii) that of DPC,
which is that a consent solicitation may be conducted if it is "related"
in any way to a permitted tender offer. The Standstill Agreement
provides, and all parties agree, that issues concerning the construction
of the Agreement are governed by California law.

10. That is, as that term appears in the clause(s) of Section 7B, giving DPC
"the right to commence a tender offer (and a rdatrd proxy or consent solicitation)"
(emphasis added).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

[3-7] Under California law, the paramount consideration in the
interpretation of contracts is the intention of the parties at the time
of contracting, as far as that intention is ascertainable and lawful.

Moss Dev. Co. v. Geary, Cal. App., 41 Cal. App. 3d 9, 115 Cal.
Rptr. 736, 741 (1974); Cal. Civ. Code § 1636. Intent must be
ascertained from the words used, after taking into consideration the
entire contract and the circumstances under which it was made.
Pacific Gas & Electric Co. v. G. W. Thomas Drayage & Rigging Co., Cal.
Supr., 69 Cal.2d 33, 40, 69 Cal. Rptr. 561, 565, 442 P.2d 641,
645 (1968); Cal. Civ. Code §§ 1641, 1647. The words used in a
contract must be given their ordinary meaning, unless there is evidence that the parties intended to use them in a unique sense or
to give the words some different meaning. Moss Dev., 41 Cal. App.
2d at 9, 115 Cal. Rptr. at 741; Cal. Civ. Code § 1644. If a contract
is reasonably susceptible to more than one interpretation, or if it
contains latent or patent ambiguities, the Court may consider extrinsic evidence to clarify the uncertainties or to prove a meaning
to which the language of the contract is reasonably susceptible. Id.;
Pacific Gas & Electric, 69 Cal. 2d at 40, 69 Cal. Rptr. at 565-66,
442 P.2d at 645-46. In construing a contract, however, the Court
may not alter it, rewrite its clear terms, or make a new contract for
the parties; nor will the Court add a term to the contract about

which the agreement is silent. Moss Dev., 41 Cal. App. 3d at 9, 115
Cal. Rptr. at 741-42, and cases cited therein; Cal. Code Civ. Proc.
§ 1858.
[8] Under the Pacific Gas & Electric Co. decision (69 Cal. 2d at
39-40, 69 Cal. Rptr. at 565-66, 442 P.2d at 645-46), this Court is
bound to follow a two-step process in interpreting a written agreement, which has been described thusly:
First, so that the court can place itself in the same situation
in which the parties found themselves at the time they
entered the agreement, the court should provisionally receive, without actually admitting, all credible evidence concerning the intention of the parties to determine whether

or not the written agreement is reasonably susceptible to
the interpretation offered by a party. Second, if the court
decides in light of this extrinsic evidence that the contract
is reasonably susceptible to the offered interpretation, then
the Court may admit such extrinsic evidence to interpret
the contract. On the other hand, if the court decides in
light of this extrinsic evidence that the contract is not rea-
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sonably susceptible to the offered interpretation, then the
evidence is irrelevant and inadmissible to interpret the contract ....
Blumenfeld v. R.H. Macy & Co., Cal. App., 92 Cal. App. 3d 38, 45,
154 Cal. Rptr. 652, 655-56 (1979) (citations omitted).
Before embarking upon this analysis, it is important to clarify
precisely what is, and what is not, in dispute. The issue is not
whether a consent solicitation conducted in the circumstances relied
upon by Dataproducts (i.e., where the Board, unless removed, would
block DPC's permitted, successful offer from being consummated)
is a "related" solicitation. Both sides agree that it would be. Indeed,
during the negotiations DPC articulated that scenario as the justification for bargaining for a right to conduct a consent solicitation.
(See pp. 7-8, supra). Rather, the precise question is whether the
parties intended that that scenario would be the only circumstance
where DPC would be permitted to conduct a consent solicitation.
On that issue there is some evidence supportive of Dataproducts'
position. During the May 31, 1989 negotiations leading up to the
final Standstill Agreement, Mr. Lappen, Dataproducts' General
Counsel, testified about the negotiations on this point as follows:
Mr. Weingarten said to me because you have provisions
in your-in the company which the poison pill-the list
they the poison pill, because of [Section 203] of the Delaware
codes which limits your ability to merge after the acquisition
because of your super-majority things, it might be very
difficult for us to mount a tender offer.
Because if we mount and close a tender offer and those
things are in place, we could trigger the poison pill, and
those other things, and find lots of cheap stock, in effect,
went out to all the other stockholders; and we are diluted.
I hadn't really thought about that. I said that's a good
point. I understand your problem.
We resolved it, I thought, by saying, all right, if you make
a tender offer, you can accompany that with a consent
which is related to the tender offer. And the only purpose
of the consent is that if there are these conditions which
are in your way to dosing, you can, just before the tender
offer doses, you can take, have the Board remove those
conditions. So you could then close it.
But that was just to be done momentarily in my mind
before the tender offer dosed. And that was the only basis
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on which they could solicit consents.
Q. Did you tell [Mr. Weingarten] that?
A. Yes.
(Lappen Dep. at 90-91).
That evidence is a sufficient basis for finding that the term
"related" is reasonably susceptible to Dataproducts' offered construction, and therefore, should be admitted and considered in interpreting the Agreement. But although admissible, that evidence is
not sufficient to carry Dataproducts' burden of persuasion, which is

to establish that both parties, in agreeing to the disputed contract
language, actually intended the interpretation offered by Dataproducts. For the reasons next discussed, I conclude that Dataproducts
has failed to show that it will probably succeed on the merits of that
issue.

Offsetting Mr. Lappen's testimony is evidence that DPC did
not assent to his suggestion that a consent solicitation could be
conducted only under the scenario he described. DPC's representatives did, to be sure, use the "Board obstruction" scenario as one
example of a circumstance where a consent solicitation should be
allowed.' But there is no extrinsic evidence that during the negotiations DPC's representatives affirmatively acceded to Mr. Lappen's
suggestion that that would define the only circumstance where a
consent solicitation would be permitted.
[9] Dataproducts argues that contractual intent can be based
only upon manifested, not subjective, assent, and that because the
only scenario discussed was the example described by DPC and
testified to by Mr. Lappen, the parties must be deemed to have
intended that that scenario would define the meaning of a "related"
proxy or consent solicitation. While Dataproducts' statement of the
law is correct (Titan Group, Inc. v. Sonoma Valley County Sanitation
Dist., Cal. App., 164 Cal. App. 3d 1122, 1127, 211 Cal. Rptr. 62,
65 (1985)), its application of that rule is not. In effect Dataproducts
seeks to predicate DPC's "assent" to Mr. Lappen's stated understanding not upon DPC's affirmative statement or conduct, but upon
DPC's silence, or, more accurately, upon DPC's asserted failure to
negative Mr. Lappen's understanding as communicated during the

11. DPC's representatives testified that other examples may have been discussed, but the only example they could recall was the one relied upon by Dataproducts.
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negotiations. In these particular circumstances, that is not the stuff
of which a contract is made.
In this case both sides were bargaining at arm's length and
were represented by highly sophisticated counsel. The record does
not show that the parties, particularly DPC, ever agreed to adopt
Mr. Lappen's understanding as the definition of the disputed term.
Nor is there is any claim or evidence that DPC's representatives
misled Dataproducts into believing (incorrectly) that DPC had assented to Mr. Lappen's stated understanding. Therefore, I can condude only that the parties' use of the term "related" created an
ambiguity. In those circumstances, if Dataproducts believed that an
accord had, in fact, been reached on that point, its representatives
should have buttoned it down by insisting upon its expression in
appropriate, precise language in the contract. However, they did
not.
[10] The Standstill Agreement that the parties hammered out
2
is intricately drafted. It contains no less than fourteen defined terms,'
but the term "related" or "related proxy consent solicitation" is
not one of them. That term could easily have been defined to give
it the highly specific meaning for which Dataproducts now argues.
Instead, Dataproducts' own representative proposed, and the parties
chose to employ, a term that at best is highly ambiguous and that,
standing alone, does not convey Dataproducts' intended meaning.
Under California law, "[i]n cases of uncertainty not removed by the
[applicable] rules [of construction], the language of a contract should
be interpreted most strongly against the party who caused the uncertainty to exist. . . ." Moss Dev., 41 Cal. App. 3d at 10, 115 Cal.
Rptr. at 742. In this case that party was Dataproducts, which proposed and agreed to employ a term that did not connote the meaning
that Dataproducts now claims was intended.
[11] Absent an express definition and convincing evidence that
the parties intended to give a term a unique meaning, the Court
must give the term its ordinary meaning. California courts have
looked to Webster's Dictionary and Black's Law Dictionary to ascertain the ordinary or generally accepted meaning of words. See,

12. Defined terms include "Transaction," "Information," "Related Parties,"
"Group Members," "Company Common Stock," "affiliate," the "30-month pe-

rod," "Voting Securities," "solicitation," "proxies," "Determination Period,"
"a purchase expressly permitted by this paragraph 7A," "Recapitalization or
Restructuring," and "Sell."
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e.g., Pacific Gas & Electric, 169 Cal. 2d at 41, 69 Cal. Rptr. at 561,
447 P.2d at 646 n.9. Webster's Ninth New Collegiate Dictionary
defines "related" (inter alia) as "connected by reason of an established
or discoverable relation." Black's Law Dictionary, Fifth Edition,
defines "relate to" as
to stand in some relation; to have bearing or concern; to
pertain; refer; to bring into association with or connection
with ....

Thus, the ordinary meaning of "related" is quite broad. Neither
by its placement in the Agreement nor by reference to its ordinary
usage, does that term convey the highly restrictive meaning argued
for by Dataproducts. Rather, the parties' choice of that term (and
their decision to leave it undefined) is consistent with DPC's understanding that a "related" consent solicitation was one related in
any way to a permitted tender offer. At the very least, the choice
of that particular term created an ambiguity on an issue of considerable importance, which made it incumbent upon Dataproducts to
cause that ambiguity to be resolved.
[12] In short, while Dataproducts may have believed sincerely
that it had bargained to give DPC an extremely constricted right to
conduct a consent solicitation, the preponderance of the evidence,
including the Standstill Agreement itself, supports DPC's construction, and not that of Dataproducts. To adopt Dataproducts' interpretation of the Standstill Agreement would require the Court to
"add a term to the contract about which the agreement is silent,"
which the Court cannot do. Moss Dev., 41 Cal. App. 3d at 9, 115
Cal. Rptr. at 741-42.
For those reasons, Dataproducts has failed to discharge its burden
to show that it will probably succeed on the merits of its first claim.
B.

Dataproducts' Contention
That DPC's Tender Offer
Is Not Permitted Under
The Agreement

Dataproducts' alternative claim is that DPC's offer is not a
"tender offer" permitted by the Standstill Agreement. That argument
has two subparts. The first rests upon the Agreement's explicit
requirement that financing commitments must be in place at the
time of any Board approval of the offer. The Company claims that
DPC has breached this requirement, because the Board has stated
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that it will not oppose the tender offer if it can be financed. Thus,
the Board has "approved" the DPC offer, yet no financing has been
obtained. Second, Dataproducts contends that DPC has violated two
additional terms, implicit in the Agreement's financing requirement,
which are (i) that any offer musi be financeable, and (ii) that DPC
must have entertained a good faith belief that the offer was financeable
when DPC's offer was commenced. Dataproducts claims that those
latter requirements were also violated, because DPC did not believe
that its offer was financeable when it was commenced, and, in fact,
the offer is not financeable. Neither position, in my view, is likely
to succeed on the merits.
To reiterate, it is correct that Section 7B of the Standstill Agreement requires that
commitments for the full financing of such tender offer shall
be in place concurrently with any approval of such offer
by the Board of Directors.
Moreover, the Board has stated in its Schedule 14D-9 that it will
not oppose DPC's offer and will accede to the Board Conditions, if
DPC obtains financing. If that position constitutes an "approval of
such offer by the Board," then DPC's offer arguably violates the
financing requirement. The question is whether the Board's position
constitutes such an approval. Dataproducts argues that it does. DPC
insists that it does not, because the Board has not acceded to the
Board Compositions Condition that effectively would require the
incumbent directors to resign before the DPC offer doses.
I need not decide that issue, because even if the Board's position,
as set forth in the Schedule 14D-9, is assumed to be an "approval"
of DPC's offer, it is an approval that, by its own terms, excuses
DPC from the requirement to have "concurrent" financing commitments in place. The Board's position is that it will not oppose
DPC's offer, and will take steps intended to satisfy its conditions
that are within the Board's control, "for any acquisition of Dataproducts' shares on or prior to January 9, 1990 ... ." I take that
to mean that so long as DPC is financially in a position to "dose"
on its offer (and so long as the offer meets the other requirements
of the Standstill Agreement) on January 9, 1990, the Board vill not
stand in DPC's way. Thus, the Board's "approval" of DPC's offer
makes January 9, 1990 the relevant date for determining DPC's
compliance with the financing condition. Dataproducts' claim that
the financing condition has not been satisfied is therefore premature.
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That claim, if ever it arises, would not become cognizable until
January 9, 1990.
Dataproducts' remaining arguments lack probable merit, because
the record does not adequately support them and because their legal
premise is highly questionable. The Agreement does not state that
a DPC offer must be "financeable." It requires only that financing
must be in place at the time of any Board approval. Nor does the
Agreement require that DPC have a good faith belief (or any other
state of mind) when it commences a tender offer. Dataproducts makes
no reasoned legal argument to support its assertion that these requirements, made express nowhere in the Agreement, are "implied."
If DPC's offer cannot be financed, presumably, the Board would
point that out to the Company's stockholders as a reason not to
tender, or, in any event, DPC's offer would fail. However, assuming
without deciding that these "requirements" are implicit terms of the
Standstill Agreement, the evidence does not support a preliminary
finding that DPC has breached them.
Before discussing that evidence, I would observe that the concerns that motivate these arguments are not fanciful. Indeed, one
cannot help but entertain doubts (as did Summagraphics) as to DPC's
ability to finance a $215 million acquisition with only an $8 million
equity investment. That is particularly so where DPC's offer has
been pending for some time but no financing has yet been obtained
in a capital market that is (at least currently) inhospitable to highly
leveraged acquisitions of technology companies. Even the Company's
own investment banker has experienced difficulty obtaining financing
for the incumbent Board's planned restructuring. Nor can the Court
close its eyes to the fact that DPC's game plan-which is to obtain
control of the Board and then postpone the consummation of its
offer-would have the felicitous effect of relieving DPC of the obligation to obtain financing before DPC secures control of the Dataproducts Board. That circumstance also raises some question as to
the bonafides of DPC's professed intention to obtain prompt financing.
However, to say that DPC will have difficulty obtaining financing
is one thing; to say that that result will be impossible is quite another.
On this record, particularly given Chase's opinion that it is more
probable than not that DPC can obtain financing, I am unable to
conclude that financing is unattainable. Similarly, it is one thing to
entertain suspicions about the strength of DPC's motivation to obtain
financing, and the genuineness of its claim that it is seeking financing.
It is quite another to say that DPC commenced its offer in bad faith,
i.e., knowing that its offer was not financeable. On this record, I

