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was wrongful. Specifically, the defendants argue that no reasonable
doubt is created as to whether the GM Board was disinterested, or
whether its rejection of the demand was adequately informed.
Defendant Perot advances three arguments in support of his
separate motion to dismiss under Rule 12(b)(6). First, Perot contends
that because he was no longer a director when GM's Board rejected
plaintiff's demand, he owed no fiduciary duty, and therefore could
not have breached any duty, owed by the Board to GM's stockholders. Second, he argues that the complaint fails to state a claim
for breach of a duty owed in any other capacity. Third, Perot argues
that the complaint fails to state a valid claim for aiding and abetting,
because it alleges no valid underlying breach of fiduciary duty by
GM's directors.
The plaintiff responds that the Grobow decisions do not operate
either as res judicata or as collateral estoppel. He further contends
that the amended complaint is sufficient under Rule 23.1, because
(among other reasons) it need not allege particularized facts-but
only "legally sufficient reasons"-to make the requisite showing that
the GM Board wrongfully rejected his demand. Plaintiff insists that
that showing is made because the complaint alleges that (a) the
Board's. decisions to enter into the December 1, 1986 buyout transaction, and to reject plaintiff's demand to rescind that transaction,
were uninformed; (b) the Board failed to conduct an adequate investigation before rejecting plaintiff's demand; and (c) the directors
acted in their own self interest to preserve their positions and remuneration.
As for the claims against Perot, the plaintiff responds that their
adequacy must be evaluated under the Rule 12(b)(6) "notice pleading" standard, which (plaintiff contends) is easily satisfied here.
Finally, plaintiff argues that, should his amended complaint be dismissed, he should be granted leave to amend under Chancery Court
Rule 15(a).
Having considered the parties' contentions, I conclude that the
amended complaint must be dismissed for failure to satisfy the requirements of Rule 23.1. That makes it unnecessary to address the
defendants' res judicata argument or Perot's separate motion to
dismiss under Rule 12(b)(6).
III.
A.

The Motion to Dismiss Under Rule 23.1

The Applicable Standard
[1] Chancery Court Rule 23.1 mandates that in a derivative
action:
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The complaint shall... allege with particularity the efforts,
if any, made by the plaintiff to obtain the action he desires
from the directors or comparable authority and the reasons
for his failure to obtain the action or for not making the
effort ....
[2-3] The purpose of that Rule is to require shareholders to
seek redress of their grievances through the corporation's board of
directors, or, alternatively, to justify their entitlement to act on the
corporation's behalf independently of the board. The Rule is consistent with, and is designed to effectuate, the fundamental principle
that the board of directors normally controls the corporation's actions
and policies. Aronson v. Lewis, Del. Supr., 473 A.2d 805, 811-12
(1984). Whether or not a corporation should bring a lawsuit is a
question normally addressed to the directors' business judgment, for
which reason shareholders normally lack the legal managerial power
to bring a suit to enforce a corporate claim. Id.
[4] The derivative action device is an exception to that rule and
may be invoked only in those cases where the board is legally disabled
from acting on the corporations behalf due to circumstances that
would deprive its decision of the business judgment rule's protections.
The Rule 23.1 demand requirement, and the implementing form of
judicial scrutiny required by Aronson v. Lewis and Grobow v. Perot,
supra, are procedures to which this Court must adhere in determining
whether the board is so disabled.
Under Delaware law, the question of whether a derivative action
may go forward normally arises in one of two distinct procedural
settings.3 The first is where the plaintiff shareholder files a derivative
action without first having made a demand upon the board of
directors to rectify the matters complained of, and claims that a

3. For this purpose I place to one side the "demand excused" situation
involved in Zapata Corp. v. Maldonado, Del. Supr., 430 A.2d 779 (1981), where a
derivative action goes forward, and the corporation then forms an independent
committee of its board of directors, which then conducts an investigation and
determines that it would be in the corporation's best interests to terminate the
derivative action. In those circumstances Zapata prescribes a two-step inquiry to
determine whether the action should proceed. However, that inquiry is not, strictly
speaking, conducted pursuant to Rule 23.1. See Kaplan v. TV$'au, Del. Ch., 484

A.2d 501, 506-07 (1984), aff'd, 499 A.2d 1184 (1985); Lewis v. Fuqua, Del. Oh.,
502 A.2d 962, 966 (1985), appeal refuised, Del. Supr., 504 A.2d 571 (1986). Indeed,
the "demand excused" scenario presupposes that a majority of the directors are

disabled from making a protectible business judgment concerning whether or not
to bring the litigation. See Levine v. Smith, Del. Ch., C.A. No. 8833, Jacobs, V.C.
(Dec. 22, 1987).
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demand would have been futile. In this so-called "demand futility"
(sometimes also described as "demand required") procedural posture,
the derivative action will be allowed to go forward where the Court
is satisfied that the particularized facts in the complaint create a
reasonable doubt either that the directors were disinterested and
independent, or that the transaction under challenge was the product
of a valid business judgment. Aronson, 473 A.2d at 814; Grobow, 539
A.2d at 188-89.
[5-6] The second procedural setting (of which this case is an
example) is the so-called "demand refused" case, wherein the plaintiff
makes a demand upon the board of directors, which the board rejects,
after which the plaintiff files a derivative action. In those circumstances the plaintiff will be permitted to proceed with his derivative
suit if the Court is satisfied that the board's rejection of the demand
was wrongful. That determination, as in the "demand futility"
situation, is based upon the allegations of the complaint itself. Levine
v. Smith, Del. Ch., C.A. No. 8833, Jacobs, V.C. (December 22,
1987).
In this case the plaintiff has raised a threshold question, namely,
what standard the Court should apply in assessing whether the
complaint satisfactorily establishes, for Rule 23.1 purposes, that the
demand was wrongfully rejected. The plaintiff advances several arguments toward his proposition that the Aronson-Grobow standard

should not apply in "demand refused" cases.
First, the plaintiff suggests that the Court should adopt the
"notice pleading" standard employed on motions to dismiss pursuant
to Rule 12(b)(6), i.e., whether the plaintiff would be entitled to relief
under any reasonably conceivable set of facts based upon the allegations made. Harman v. Masoneilan Int'l, Inc., Del. Supr., 442 A.2d
487, 502 (1982). This argument, however, flows from a misconception
of this Court's earlier December 22, 1987 ruling in this case, and
of the nature of a dismissal motion under Rule 23.1. In its December
22, 1987 Opinion, the Court observed that a determination of whether
a demand was wrongfully rejected is, procedurally speaking, more
akin to a Rule 12(b)(6) motion to dismiss than to a Rule 56 motion
for summary judgment. Levine, slip op. at 11-12. In making that
observation, the Court did not intend to suggest, nor did it hold,
that the standard to be employed in a "demand refused" case is
identical to that applied on a Rule 12(b)(6) dismissal motion.
[7] Nor does the plaintiff advance any reasoned basis for his
argument that the standard in a "demand refused" case should be
different from that employed in a "demand futility" situation. In

1991]

UNREPORTED CASES

both cases the judicial inquiry is the same, viz., to determine whether
the Board is legally disabled from making a decision that would be
protected under the business judgment rule. The inquiry being the
same, logic suggests that the standard should be also. Moreover, the
plaintiff's argument ignores the critical difference between a motion
to dismiss brought under Rule 23.1 and a motion to dismiss under
Rule 12(b)(6). Unlike its Rule 12(b)(6) counterpart, a motion to
dismiss under Rule 23.1 is not intended to test the legal sufficiency
of the plaintiff's substantive claim. Rather, its purpose is to determine
who is entitled, as between the corporation and its shareholders, to
assert the plaintiffs underlying substantive claim on the corporation's
behalf. As earlier stated, that latter determination hinges upon whether
there is a reasonable doubt that the challenged board action is
protected by the business judgment rule. Such reasonable doubt must
be based upon particularized facts alleged in the complaint. To
supplant that requirement with the more lenient Rule 12(b)(6) "notice
pleading" standard would contravene the policy underlying Rule
23.1 and the clear mandate of Aronson.
Alternatively, the plaintiff argues, in reliance upon certain language in Allison v. General Motors Corp., 604 F. Supp. 1106, 1121
(D. Del. 1985), that the complaint need allege only legally sufficient
"creasons" (as distinguished from particularized "facts") to create a
reasonable doubt concerning the directors' decision to reject a demand. Plaintiff relies upon Allison for his argument that a pleading
standard less stringent than that called for by Aronson and Grobow
should be applied in "demand refused" cases. But that argument
rests upon a misreading of Allison. The Aronson, Grobow, and Allison
decisions all applied, in specific factual settings, the Rule 23.1 mandate that the plaintiff "allege with particularity . . . the reasons for
his failure to obtain the action." Nothing in the Allison opinion,
when fairly read, indicates that the District Court, by alluding to
"legally sufficient reasons," intended any substantive departure from
the particularized pleading requirement of Rule 23.1 and Aronson.
Finally, the plaintiff argues that to satisfy Rule 23.1, the complaint need satisfy only the pleading requirements of Chancery Court
Rule 9, which provides that only certain specified matters need be
alleged with particularity. 4 Rule 9, however, governs complaints

4. Rule 9 requires particularized pleading to allege fraud, mistake, or special
damage, as well as to deny the performance or occurrence of conditions precedent,
or the legal existence of a party to sue or be sued in a representative capacity.
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generally, while Rule 23.1 specifically governs complaints in derivative actions. Because this is a derivative action, it must satisfy the
pleading requirements independently imposed by Rule 23.1.
[9-10] The Court concludes that the applicable standard for
determining whether or not a demand has been wrongfully refused
is that of "demand futility" under Aronson and Grobow. But it must
be noted that while the standard is the same, the focus of the Court's
inquiry varies according to the context. In a "demand futility"
("demand required") case, the inquiry focuses upon whether the
business judgment rule protects the directors' initial decision to approve the challenged transaction. In a "demand refused" case such
as this, the focus is upon whether the business judgment rule protects
5
the board's later decision to reject a shareholder demand.
B.

The Propriety of the Directors'
Refusal of the Demand

The appropriate review standard having been determined, the
inquiry becomes whether the complaint alleges particularized facts
that create a reasonable doubt as to whether (i) the GM Board was
disinterested and independent when it rejected the demand, or (ii)
its decision to reject the demand was the product of an informed

business judgment. Because, as discussed below, that question must
be answered in the negative, the plaintiff has not met his burden
of justifying his entitlement to proceed derivatively on the corporation's behalf.

5. For the above reasons, the Court also rejects the defendants' invitation
to impose, in demand refused cases, a requirement stricter than the Aronson-Grobow

"reasonable doubt" standard. Defendants argue that the Court should require that
the pleaded facts be sufficient to rebut the presumption of the business judgment

rule. That argument stems from an erroneous reading of Spiegel v. Buntrock, Del.
Ch., C.A. No. 8936, Allen, C. (Nov. 17, 1988), where the Court applied the
Aronson-Grobow standard, not a more stringent standard. Defendants' argument also

overlooks the significance of the Supreme Court's holding in Grobow, that this Court
had erred in interpreting "reasonable doubt" to require that the factual allegations
be sufficient to support a "judicial finding." That Court held that such a requirement
would impose a more rigorous pleading standard than was warranted by Aronson,
539 A.2d at 186. By parity of reasoning, to adopt the defendants' position would
come close to requiring the plaintiff to prove his entire case at the pleading stage,

which goes far beyond the limited burden envisioned on a Rule 23.1 motion. See
Siegman v. Tri-Star Pictures, Inc., Del. Ch., C.A. No. 9477, Jacobs, V.C., slip op.
at 32-33 (May 5, 1989).
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1).

The Director's Disinterestedness
and Independence

[11] The plaintiff first argues that the amended complaint adequately alleges that the GM directors were motivated by self interest
both when they approved the Perot buyout and when they rejected
plaintiff's demand that the buyout be rescinded. It is claimed that
the directors' sole purpose in approving the buyout was to silence
Perot and to remove him as a threat to their domination and control
of GM. For that claim to satisfy Rule 23.1, it must be supported
by particularized pleaded facts creating a reasonable doubt that the
GM directors were tainted by financial self interest or were motivated
by entrenchment considerations. Grobow v. Perot, 539 A.2d at 188.
No such facts are found in the amended complaint.
The complaint does not allege that the GM directors were
financially interested in the buyout transaction, or that they were
not independent. 6 See Pogostin v. Rice, Del. Supr., 480 A.2d 619,
626-627 (1986); Aronson, 473 A.2d at 815. Accordingly, any reasonable doubt concerning the directors' disinterest and independence
can flow only from the claim that the directors were seeking to
entrench their control of GM. The particularized factual allegations,
however, do not support that claim. While Perot was very critical
of the Board and was GM's single largest shareholder, he and his
fellow Class E shareholders were in no position to threaten the GM
Board's incumbency. Moreover, the complaint does not charge Perot
and his associates with having commenced, threatened, or contemplated a tender offer, proxy contest, or other action to gain control
of GM or to remove the incumbent Board. Therefore, no reasonable
doubt that the GM Board rejected the demand to defend itself from
a threat to their incumbency, arises.
Similarly, the allegations that the Board acted solely in its own
interest and to silence Perot do not create a reasonable doubt that
the Board was disinterested. Those allegations are conclusory, and
there are no particularized factual claims that the Board members
stood to benefit personally from the buyout transaction. 7

6. To the contrary, the complaint concedes that a majority of the GM
directors who approved the buyout transaction, and who rejected plaintiff's demand,

were outside directors (Am. Compl.
5-6), which is inconsistent with the allegation
that the directors were interested or not independent.
7. In a similar vein, the complaint alleges that industry analysts and others
had concluded that the GM Board "paid off Perot to get him off the board and
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Whether the Board's Decision to
Reject the Demand Was Informed

Plaintiff next contends that the business judgment rule does not
protect the GM's Board's decision to reject plaintiffs demand, because that decision was not adequately informed. Plaintiff says that
the amended complaint creates a reasonable doubt in that regard,
because it alleges that (1) the Board denied plaintiff's counsel an
opportunity to make an oral presentation at the Board meeting, to
explain why the buyout transaction was harmful to the corporation,

and (2) the Board "did nothing" (including conducting no investigation) in response to his demand. 8 The Court finds those contentions also to be insufficient.
[12] To begin with, as a matter of logic it cannot be true that
a board's decision to reject a shareholder demand becomes uninformed because the shareholder's counsel was refused permission to
present his case orally to the directors. That conclusion does not
flow from the premise. The Board may not have needed further
information at that time, because they possessed the information
essential to an informed decision. Nor does the argument have a

off their backs." Those attributed conclusions do not establish that the Board
members were improperly motivated in the sense that they stood to benefit personally
from the buyout.
8. The core of these contentions is set forth in Paragraphs 100 and 101 of
the amended complaint, which state:
100. In compounding their failure to make properly informed business
decisions, GM's Board of Directors, upon receiving plaintiff's demand for
action on December 11, 1987, did nothing. The GM Board of Directors
disregarded the duties and did not undertake an investigation, which would
have uncovered the above detailed discrepancies and falsehoods underlying
their original decision regarding the Perot buy-out. The GM Board merely
met at their regularly scheduled January meeting and denied plaintiff's
request for action.
101. As previously asserted, the Board of Directors has colluded in the
self-motivated buy-out of Mr. Perot. The board's refusal to permit plaintiff's counsel to make a presentation at the board meeting further indicated
that the board would not actually consider rescinding the buy-out. Once
again the board's intolerance to criticism has injured the Company. The
board's actions show that the board was predisposed to refuse plaintiff's
demand for action, without giving plaintiff's demand the slightest actual
consideration. Indeed, on December 2, 1986, The Wall StreetJournalquoted
James H. Evans, Chairman of GM's Audit Committee, as stating: "The
directors have 'no intention of rescinding the agreement."' Therefore, in
addition to all of the previously detailed breaches of their duties, GM's
Board of Directors did not consider plaintiff's demand with the due care
and reasonable investigation required by their corporate office.
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sufficient foundation in law. A board of directors is not legally
obligated to permit a demanding shareholder to make an oral presentation at a meeting. Corporate directors normally have only limited
available time to deliberate, and a determination of what matters
will (and will not) be considered must necessarily fall within the
board's discretion. See Manning, The Business Judgment Rule and the
Director'sDuty of Attention, 39 Bus. Law. 1477, 1485 (1984). A ruling
that, as a practical matter, would require GM's Board to hear the
plaintiffs oral presentation, would place directors in the untenable
position of having to entertain presentations by any shareholder who
threatens to file a derivative action. It would also be an unwarranted
intrusion upon the board's authority to govern the corporation's
affairs conferred by 8 Del. C. § 141.
Lastly, the plaintiff urges that the complaint independently establishes that the GM board was uninformed when it approved the
buyout transaction. In his brief, plaintiff argues that his bare allegation that the GM Board was uninformed, must implicitly be taken
to mean that the Board (i) conducted no investigation, (ii) interviewed
none of the participants in the negotiations leading to the buyout,
(iii) reviewed no relevant documentation, (iv) failed to assess the
economic impact of the buyout transaction upon GM's recapitalization plans, (v) failed to consider Perot's admissions concerning the
illegality of the transaction, and (vi) failed to consider Perot's offer
to return the repurchase consideration.
[13] That is a lot of water for one conclusory allegation to carry
uphill. A motion to dismiss under Rule 23.1 must be overcome with
particularized facts. It will not do for a plaintiff to allege, in conclusory
fashion, that the board "did nothing" and then argue that that
conclusion establishes an array of subsidiary factual inferences that
themselves are not supported by particularized facts alleged in the
complaint. To accept that approach would virtually eviscerate the
pleading requirements of Aronson and Grobow. The plaintiff's claim
that the board was uninformed when it approved the buyout must
therefore fail, because it is unsupported by particularized facts in
the amended complaint. 9

9. To the extent that the amended complaint alleges other facts, those facts
are not sufficiently particularized to create a reasonable doubt as to whether the
GM Board was informed when it approved the buyout transaction or decided to
reject the plaintiff's demand. At most those facts establish that the Board was not
aware of all of the details of the Perot-Smith dispute-a dispute that plaintiff concedes
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In addition, GM's letter reply to the plaintiff's demand (which
plaintiff incorporates in his complaint by reference) is inconsistent
with, and thus diminishes the force of, plaintiffs allegation that the
Board "did nothing." That letter states that the Board reviewed the
demand and determined that it was in the corporation's best interests

to reject it.10 Finally, the alleged statements attributed to observers
that the buyout was not the best interest for GM, suggest that others
might have exercised their own business judgment differently, but
do not create a reasonable doubt as to whether the GM Board, in
making its decision, was sufficiently informed.
In summary, the amended complaint does not allege, in a legally
sufficient manner, that the Board's rejection of the plaintiffs demand
was wrongful. Therefore, this derivative action must be dismissed
as to all defendants. Zapata, 430 A.2d at 784; Aronson, 473 A.2d at
813.
IV.

The Application for Leave to Amend

Finally, the plaintiff requests leave to file a second amended
complaint pursuant to Chancery Court Rule 15(a), which provides
that "leave [to amend] shall be freely given when justice so requires."
I conclude that in this case, justice does not so require.
This action is derivative. Legally it is brought on behalf of GM,
the nominal defendant. At present ten other such derivative suits,

was public knowledge. Specifically, the complaint alleges that when the Board
approved the buyout, at least some of the Board members were not aware of the
agreements made by Perot and GM to preserve EDS's autonomy. The complaint
suggests that if the Board members had known of these agreements, they would
not have authorized the buyout, because they would have conceded the correctness
of Perot's positions on the autonomy issue. But that allegation is inconsistent with,
and is contradicted by, other allegations that they were strong disagreements in
late 1986 as to how EDS should be managed, which caused the Board to conclude
that it was in GM's best interest to buy out Perot and his associates. See Am.
Compl.
67-90. Taken as a whole, these allegations do not create a reasonable
doubt that the Board's decisions to approve the buyout and to reject the demand,
were sufficiently informed.
10. GM's January 9, 1987 reply letter states as follows:
Please be advised that on January 5, 1987, following review of the matters
set forth in your December 11, 1986 letter, the Board of Directors of
General Motors Corporation unanimously determined that an attempt to
rescind, or litigation, or other action concerning the transaction involving
the purchase of General Motors Class E stock and related contingent notes
from H. Ross Perot, Morton Meyerson, William Gayden and Thomas
Walter is not in the best interests of the Corporation. Accordingly, the
board refused your demands.
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all arising out of the same buyout transaction, are pending. In this
particular case, the plaintiff has already been permitted to file an
amended complaint, after the defendants had previously submitted
an opening brief in support of their motion to dismiss the initial
complaint. The defendants have thus twice been put to the task of
having to brief the sufficiency of the derivative allegations of the
complaint in this action alone.
It will not serve justice to continue multiplying the number of
derivative complaints filed as a result of a single transaction. If there
is a valid derivative claim to be raised on GM's behalf, it is reasonable
to assume that at least one of the several pending complaints will
serve as the appropriate vehicle. There is no cognizable prejudice
to the corporation in denying this particular plaintiff permission to
add yet another complaint to the many already on file. For that
reason, and given the procedural history of this action, to permit
the filing of yet another amended complaint exceeds, in my view,
the requirements of reasonableness and justice.
Accordingly, the motion to dismiss the amended complaint under
Rule 23.1 is granted, and the motion for leave to file a second
amended complaint under Rule 15(a) is denied. IT IS SO ORDERED.

NORBERG v. YOUNG'S MARKET CO.
No. 11,208
KAHN v. YOUNG'S MARKET CO.
No. 11,253
Court of Chancery of the State of Delaware, New Castle
December 19, 1989
Plaintiff shareholders filed suit alleging various breaches of duty
on the part of defendant corporation relating to the defendant's
"going private" transaction. The complaint sought to enjoin the
merger transaction on the grounds that the board and the special
committee breached their fiduciary duties of loyalty and due care
by conducting a selling process designed to deliver the defendant

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

corporation to an "inside" party rather than to maximize the price
paid to shareholders.
The court of chancery, per Vice-Chancellor Chandler, denied
plaintiff's application for preliminary injunction. The court held that
(1) the possibility of receiving a higher bid was purely speculative
and, therefore, the plaintiff failed to demonstrate -a threat of irreparable harm; and (2) the issuance of an injunction would likely
threaten an injury far greater than the harm it would purportedly
prevent.
1. Injunction

C

138.21

A plaintiff seeking preliminary injunctive relief has the burden
of establishing a reasonable likelihood of success on the merits of
his claims, that he would suffer irreparable harm before a final
hearing may be had, and that the harm to the plaintiff if the injunctive
relief is denied outweighs the harm to the defendants if injunctive
relief is granted.
2.

Injunction

C

138.1

A potential merger deal which may or may not materialize is
not a credible basis for entry of an injunction.
3.

Injunction

C

12, 14

Injunctions are not built on speculation, and the possibility of
a higher offer materializing if an injunction were granted does not
constitute irreparable harm.
4.

Corporations

0

320(12)

A class of plaintiffs may seek money damages for injuries caused
by a board of directors' failure to follow Revlon's mandate.
R. Bruce McNew, Esquire, and Pamela S. Tikellis, Esquire, of
Greenfield & Chimicles, Wilmington, Delaware; and Lisa J. Rodriguez, Esquire, of Greenfield & Chimicles, Haverford, Pennsylvania,
for plaintiff Norberg.

1991]

UNREPORTED CASES

Charles Gruver, III, Esquire, of Taylor & Gruver, P.A., Wilmington,
Delaware, and Silverman & Harnes, New York, New York, for

plaintiff Kahn.
David C. McBride, Esquire, Josy W. Ingersoll, Esquire, Bruce L.
Silverstein, Esquire, and Jan R. Jurden, Esquire, of Young, Conaway, Stargatt & Taylor, Wilmington, Delaware; and Phillip L.
Bosl, Esquire, Rory M. Hernandez, Esquire, and Gary M. Roberts,
Esquire, of Gibson, Dunn & Crutcher, Los Angeles, California, for
defendants Young's Market Company, Young's Holdings, Inc.,
Young's Acquisition Corporation, Young's Interco, Inc., Vernon 0.
Underwood, Sr., Vernon 0. Underwood, Jr., Janet Edith Underwood Smith, and Adrienne L. Underwood.
R. Franklin Balotti, Esquire, Anne C. Foster, Esquire, and Frederick
L. Cottrell, III, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and James V. Selna, Esquire, and Michael L. Willoughby,
Esquire, of O'Melveny & Myers, Newport Beach, California, for
defendants John E. Young, William Young Morehart, Willa Morehart, Peter H. Young, Jr., and Barbara E. Young.
CHANDLER,

Vice-Chancellor

These lawsuits concern a going-private transaction involving
defendant Young's Market Company ("Young's Market" or
"Young's"). Young's public stockholders were advised on November
15, 1989, that holders of more than 50% of Young's outstanding
common stock had approved a merger plan. Under this plan, each
public stockholder will have the right to receive $3,500 per share in
cash.' In the alternative, stockholders who do not consent to the
merger have the right to a determination of the fair value of their
stock in an appraisal proceeding pursuant to 8 Del. C. § 262.
Two stockholder class actions have been filed in this Court
concerning the proposed merger. The Kahn action seeks only supplemental disclosure in connection with the merger to assist stock-

1. Members of the Young family who own directly or beneficially somewhere
between 47% and 50%, will receive $3,300 per share in cash plus a $200 ten year
note. No interest is payable on the note during the first five years; interest is
payable at 8% for the last five years. Defendants assert that the notes might be
worth approximately $100.
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holders in determining whether to demand an appraisal. The Norberg
action, in addition to further disclosures, seeks to enjoin the merger.
Defendants have agreed to make further disclosures which, as I
understand it, effectively moots the disclosure claims in both lawsuits.
The Kahn action is therefore no longer before me. Before addressing
Norberg's application for a preliminary injunction, it would be helpful
to recite the merger's factual background.
I.
Young's Market is a Delaware corporation which operates principally in California. Its business is the wholesale distribution and
sale of alcohol and food products from suppliers. The distribution
of wines and spirits account for approximately 92% of Young's
profits. These profits are largely derived from its exclusive distribution
of products from three suppliers: Heublein, Bacardi and Brown
Forman. Young's exclusive distribution arrangements are informal
noncontractual relationships that defendants allege are terminable at
will.
Young's Market is not registered with the Securities and Exchange Commission; nor is it traded actively on any stock exchange.
It is a so-called "pink slip stock" which subjects it to some limited
amount of public trading. Fifty-eight to seventy-five percent of its
outstanding stock is held by Young and Underwood family members.
Defendants allege that the Young family owns approximately 4750% and the Underwood family slightly less than 27% of the outstanding stock. The remaining stock is held by members of the
investing public. Young's board of directors reflects the stock ownership of the company. Six members of the Young family (John M.
Young, Sr., Peter H. Young, Jr., William Morehart, Willa K.
Morehart, Barbara E. Young and Luanna E. Young) and four
members of the Underwood family (Vernon 0. Underwood, Sr.,
Vernon 0. Underwood, Jr., Adrienne Underwood and Janet Underwood Smith) comprise the board.
The events leading to the present action are as follows. In the
late summer of 1988 members of the Young family started to express
a desire to convert their equity in Young's Market into cash. During
a special board meeting on September 28, 1988, it was determined
that Vernon 0. Underwood, Jr., would investigate a means of
purchasing or selling the equity of Young's Market. A proposal that
the company repurchase the outstanding shares of Young's Market
for a cash price of $2,300 was presented at a board meeting on
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November 22, 1988. The offer was to purchase up to 34,600 shares
of Young's common stock (67.2% of the issued and outstanding
shares). This proposal was not accepted. By the spring of 1989,
Young family members, evidently without board authorization, began
contacting potential buyers.
In April of 1989 representatives of various family members
holding stock in Young's Market met with American Breco Corporation ("Breco"). The meeting involved a confidentiality agreement that would allow Breco to review confidential information of
Young's Market in connection with a potential offer by Breco. On
May 16, Breco was advised that Young's was not for sale. On May
25, the board created an ad hoc valuation committee to determine
the value of Young's Market. The ad hoc committee consisted of
Willa Morehart, John Young or Barbara Young, Peter Young and
Vernon Underwood, Jr.
During the valuation process, Young's Market received indications of concern from its major liquor supplier-Heublein. Young's
Market has a personal service agreement with Heublein as with its
other suppliers. Heublein informed Young's Market that it would
reevaluate their relationship upon. any significant change in Young's
active management. It is undisputed that these personal service
agreements between Young's and its suppliers are extremely valuable.
On July 17, 1989, Young's Market received its first formal
proposal of purchase from EAH Corporation ("EAH"). The proposal
offered a combination of $2,762.50 cash and $487.50 EAH stock.
The board rejected the EAH offer, but on July 19 informally agreed
that the company should be sold. Young's started receiving additional
offers at the time.
In June, the board retained the Geneva Corporation ("Geneva")
to appraise or value Young's Market. Defendants contend that Geneva exceeded its mission by also searching for potential bidders.
While Geneva's employment with Young's ended shortly after it had
begun, Geneva did produce a report suggesting Young's had a value
of $3,983 per share. The Geneva report came to the attention of
the board or the special committee near the end of July.
On July 24, 1989, Young's board formally determined to sell
the company. At that time the Underwoods made known their offer
of $3,300 cash per share. The Underwood group, headed by Vernon
0. Underwood, Jr. (Young's CEO), consists of Vernon 0. Underwood, Sr., Vernon 0. Underwood, Jr., Janet Underwood Smith,
Adrienne L. Underwood (Christopher and Jeffrey Underwood, Adrienne and George Smith are also members of the group but are
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not named defendants). The Underwood offer was formalized on
July 28 with written substantiation of potential financing. On that
same date the board formed a special committee to run and evaluate
the bidding process. The special committee consists of Peter Young,
Barbara Young and William Morehart, none of whom are members
of the Underwood group.
The special committee met thereafter and, defendants contend,
on August 18 it chose the so-called compromise course of action. As
I understand it, this compromise course of action attempted to strike
a balance between a closed bidding process that would cause the
least disruption to Young's suppliers and a wide open process that

might cause Young's to lose its major suppliers. With this course
of action in mind, the special committee negotiated and evaluated
competing bids between August 9 and September 20. Around August
9 there were several competing proposals or expressions of interest
before the special committee. In terms of pure value the proposals
were as follows: The Underwood Group ($3,300); EAH ($3,000 cash
and $300 preferred EAH stock); Gordon Investment ($3,250); Old
Dominion ($4,000 plus $1,000 preferred stock); Tweedy Brown
($3,800) and Freshment, Morantz ($3,800). The proposals were all
contingent and uncertain in varying degrees. Several, in fact, did
not advance past the proposal stage.
By September 20, 1989, the special committee had rfarrowed
the bids to that of Tweedy Brown Company L.P. ("Tweedy Brown")
and the Underwood group. In comparing the bids, the special committee determined that the Underwood' bid offered lower value but
greater financing commitment, less delay in closing and less disruption to supplier relationships. The Tweedy Brown bid offered higher
value, yet had no financing commitment, involved a later closing
date and involved greater potential disruption to supplier relationships.
On September 22 the special committee advised the Underwoods
to raise their bid and informed the remaining bidders that while
bidding remained open, the special committee was ready to accept
the Underwood offer. The Underwood offer was increased by $200
per share. However, the $200 per share increase for the Young
family members would be in the form of a ten-year note. The special
committee continued negotiations primarily concerning the Underwood offer. On October 24, Goldman Sachs advised the special
committee that it would deliver a fairness opinion for the Underwood
offer at $3,500 cash. The special committee unanimously voted to
accept the $3,500 Underwood offer on October 27, 1989.
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II.
[1] A plaintiff seeking preliminary injunctive relief has the burden
of establishing a reasonable likelihood of success on the merits of
his claims, that he will suffer irreparable harm before a final hearing
may be had, and that the harm to the plaintiff if injunctive relief
is denied outweighs the harm to the defendants if injunctive relief
is granted. Ivanhoe Partners v. Newmont Mining Corp., Del. Oh., 533
A.2d 585, 600, aff'd, Del. Supr., 535 A.2d 1334 (1987).
Norberg's complaint attacks the substance of the merger transaction on the grounds that the board and the special committee
breached their fiduciary duties of loyalty and due care by conducting
a selling process that was intended to deliver Young's Market into
the hands of the Underwoods rather than to maximize the price paid
to shareholders. Norberg's arguments, distilled to their essence, accuse Young's directors of shirking their duties to conduct a fair and
open auction under the standard announced in Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., Del. Supr., 505 A.2d 173 (1986).
He contends that the special committee favored the Underwood
group's offer, assuring its eventual success by affording the Underwoods timing and information advantages in the bidding process and
by imposing unrealistic requirements upon other bidders or potential
bidders. Because the special committee and the board "tilted the
playing field" in favor of the Underwoods, argues Norberg, the
board failed to adhere to ordinary standards of fairness in the interest
of promoting the highest values reasonably attainable for the stockholders' benefit. Mills Acquisition Co. v. McMillan Inc., Del. Supr.,
559 A.2d 1261, 1284-85 (1988). Failure to conduct an auction according to the mandate of Revlon, Norberg contends, has resulted in
the merger at an inadequate and unfair price to the public stockholders.
Defendants meet these assertions with a host of counterargu-

ments. They insist that Revlon imposes no special duty to conduct
an auction according to a standard formula. See Mills, 559 A.2d at
1288 ("there are no special and distinct 'Revlon duties"'); Barkan v.
Amsted Indus., Inc., Del. Supr., No. 440, 1988, Walsh, J. (Dec. 18,
1989) slip op. at 15, 16 ("[T]here is no single blueprint that a board
must follow to fulfill its [Revlon] duties ....

Revlon does not demand

that every change in the control of a Delaware corporation be preceded by a heated bidding process.") Alternatives to an active auction
may be pursued, they insist, so long as such alternatives are reasonably calculated to effectively probe the market and achieve the
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best available transaction for the stockholders. See In re Formica Corp.
Shareholders Litigation, Del. Oh., C. A. No. 10,598, Jacobs, V.C.
(March 22, 1989); In re Fort Howard Corporation Shareholders Litigation,
Del. Oh., C. A. No. 9991, Allen, C. (Aug. 8, 1988). In addition,
defendants vigorously challenge plaintiff's allegations that the special
committee favored the Underwoods. Defendants point out that the
Young family, as major shareholders, had every incentive to obtain
the best price for the stock. Finally, defendants contend that the
Underwoods and other bidders had equal time (three months) to
put together a transaction that could be recommended to the board,
that structuring the sale as a "horse race" placed maximum pressure
on all bidders to bring the sale to a prompt conclusion, and that all
bidders (including the Underwoods) were asked to supply firm merger
agreements without financing contingencies.
The various claims by Norberg concerning the defendants' failure to satisfy their Revlon duties, and defendants' energetic answers
to those claims, raise many interesting factual and legal issues that
warrant more careful reflection than is possible in this expedited
proceeding. I need not consider the likelihood that plaintiff will
succeed on the merits of his Revlon claims, however, since I am
convinced that he has not met the other prongs of the test for a
preliminary injunction. First, plaintiff has failed to persuade me that
he will suffer irreparable harm if the requested injunction fails to
issue. Second, even if Norberg had demonstrated a threat of irreparable injury, enjoining the merger would, in my opinion, risk
inflicting a far greater injury upon Young's Market stockholders than
the injury it would ostensibly prevent. See Braunschweiger v. American
Home Shield Corp., Del. Oh., C. A. No. 10,755, Allen, C. (Oct. 26,
1989); Solash v. Telex Corp., Del. Oh., C. A. No. 9518, Allen, C.
(Jan. 19, 1988); Hecco Ventures v. Sea-Land Corp., Del. Oh., C. A.
No. 8486, Jacobs, V.C. (May 19, 1986).
[2-3] Norberg contends that $3,500 cash per share of stock is
inadequate and unfair. That the value of Young's Market stock is
materially higher, he says, is shown by Geneva's appraisal (about
$4,000) and by Tweedy Brown's October 25 revised proposal to pay
$3,900 per share. Although these two factors suggest a higher value

for Young's Market stock, the inescapable point is that no concrete
bid higher than the Underwood group's offer actually exists. Tweedy
Brown's $3,900 proposal was subject to a 10% escrow, reducing the
actual cash payment to $3,510 per share. Moreover, unlike the
Underwood group's offer, Tweedy Brown's proposal was subject to
several conditions, including supplier approval, due diligence and
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execution of a definitive merger agreement. Nor is it the case that
an injunction is needed to enable a higher bid to materialize. Young's
Market has been on the market at least since June of this year. All
that Norberg can do is point to statements by certain bidders that
if the Underwood deal is not consummated they would be interested
in developing an alternative proposal for acquiring Young's Market.
A potential deal that may or may not materialize in the event the
Underwood merger plan founders is not a credible basis for entry
of an injunction. So far as can be seen from this record, no higher
value bid of equivalent certainty exists or is likely to exist. Young's
Market may not, as plaintiff contends, have been adequately shopped,
but several months have elapsed during which interested parties have
been aware that the company was for sale. Despite its availability,
the Underwood offer is unquestionably the only available offer with
financing and a definitive merger agreement. That a higher offer
from one of the interested parties might emerge if the Underwood
proposal were enjoined is a possibility. Injunctions, however, are not
built on speculation. See Yanow v. Scientific Leaing Inc., Del. Oh., C.
A. No. 9536, Jacobs, V.C. (Feb. 5, 1988). The possibility of a
higher offer materializing if an injunction were granted does not
constitute irreparable harm.
[4] Norberg's fundamental contention is that the $3,500 purchase
price does not represent fair and full value for Young's common
stock. Assuming that he is correct in that assertion, and assuming
that he can prove he is entitled to recover on his Revlon claim, there
is no reason why Norberg cannot be made whole through an award
of damages following trial. Plaintiff's complaint specifically seeks an
award of money damages from defendants as a result of their challenged acts and the transaction. A class of plaintiffs may seek money
damages for injuries caused by a board's failure to follow Revlon's
mandate. See Citron v. Fairchild Camera & Instrument Corp., Del. Ch.,
C. A. No. 6085, Allen, C. (May 19, 1988). Moreover, Young's
stockholders may accept the $3,500 acquisition price or elect to have
the value of their stock determined in an appraisal action. No good
reason appears why appraisal is not an adequate remedy for any
injury Norberg or any other dissenting stockholder may sustain as
a result of the merger. See In re Chromolloy Stockholders Litigation, Del.
Ch., C. A. No. 8537, Hartnett, V.C. (Dec. 17, 1986). At oral
argument, Norberg's counsel seemed to argue that the plaintiff will
be irreparably harmed unless an injunction issues because otherAse
one will never know whether an interested bidder might eventually
propose a transaction of materially higher value than the Underwood
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proposal. The point, however, is that interested parties have had an
opportunity to make a definitive offer for Young's stock at a materially
higher value than the Underwood's, but no one has done so. One
cannot predict whether a higher value offer would be made, or how

much higher than the Underwood's proposal that offer might be, if
an injunction were entered. Neither the plaintiff nor this Court has
a crystal ball with such predictive power. But the abstract possibility

of a higher offer cannot serve as a predicate for finding plaintiff's
harm to be irreparable. If the plaintiff is correct that the price offered
by the Underwoods is not fair and full value for Young's Market
common stock, he has the right, like other dissenting shareholders

in merger transactions, to demonstrate his right to relief in an
appraisal action. As money damages or appraisal constitute a sufficient remedy, plaintiff has failed to demonstrate a likelihood of
2
irreparable harm warranting injunctive relief.
Finally, issuance of an injunction in the circumstances here would
likely threaten an injury far greater than the harm it would purportedly prevent. The Underwood offer is the only concrete acquisition proposal available to Young's stockholders. Young's stock is
not publicly traded. The $3,500 acquisition price has been found to
constitute fair value by Young's investment banker. Enjoining the
transaction would seriously threaten the Underwood group's financing commitment. 3 This Court is mindful of the risk to stockholders
were it to enjoin an available transaction in circumstances where no
alternative transaction exists or is likely to materialize. See Solash v.
The Telex Corp., Del. Ch., C. A. Nos. 9518, 9525 & 9528, Allen,
C. (Jan. 19, 1988) at 33; Freedman v. Restaurant Assoc. Indus., Inc.,
Del. Ch. C. A. No. 9212, Allen, C. (Oct. 16, 1987) (noting Court's
reluctance to enjoin closing of a tender offer where no misrepresen2. This analysis might have been decidedly different if plaintiffs' claims of
inadequate disclosures had not been mooted by defendants' agreement to make

further disclosures in connection with the merger. Forcing a stockholder to make

a choice between a merger price or an appraisal or other judicial remedy on the

basis of inadequate or misleading disclosures has in some circumstances been

considered to constitute irreparable harm. See Sealy Mattress Co. of New Jersey v. Sealy
Inc., Del. Ch., 532 A.2d 1324 (1987). In this case, however, the defendants have
agreed to make further disclosures and, as a consequence, plaintiffs have expressly

elected not to press their disclosure claims in the context of this motion.

3. Citicorp's obligation to provide financing in connection with the merger
is subject to an "adverse litigation" provision. If in Citicorp's reasonable opinion
any pending or threatened litigation could have a material adverse effect on Young's
Market or on the Underwood's ability to consummate the merger, it may cancel
its financial obligation. Karako Affidavit, p. 4.
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tation was claimed and the possibilities of a higher alternative transaction were speculative). In addition, Young's major supplier,
Heublein, has emphasized the importance it attaches to a prompt
resolution of the question of who will manage and control one of
its major west coast distributors. Although plaintiffs minimize the
risk that Heublein or other suppliers might terminate their relationship with Young's as a result of the continuing controversy over this
transaction, credible evidence in the record suggests that at least
some caution in this regard should be exercised. Given that a preliminary injunction might cause the Underwood offer to be withdrawn
or become impractical and that no clearly defined alternative transaction exists, and given the risks to Young's business enterprise in
the event its suppliers reacted adversely to an injunction perceived
as extending the uncertainty surrounding Young's future control and
management, entry of an injunction threatens far greater harm to
Young's stockholders than the harm to the plaintiff if an injunction
does not issue.
III.
For the above reasons, plaintiff Norberg's application for a
preliminary injunction is denied.
IT IS SO ORDERED.

IN RE NVF COMPANY LITIGATION
No. 9050 (Consolidated)
Court of Chanceiy of the State of Delaware, New Castle
November 21, 1989
Plaintiffs, stockholders of NVF Company, brought a derivative
action on behalf of NVF to challenge an emergency board meeting
that resulted in the sale of NVF's major asset, a large block of stock
in another corporation. Plaintiffs contended that the sale of the stock
was not entitled to the protection of the business judgment rule
because of the brevity of the board meeting approving the sale and
the fact that the NVF directors were controlled and dominated by
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the purchasing director. Plaintiffs also asserted that the consideration
paid to the corporation for the stock was insufficient. Defendants
responded that the brevity of the directors' consideration of the sale
was necessitated by an emergency financial condition with respect
to NVF on the sale date and that the consideration received for the
stock was fair under the circumstances.
After consolidation, plaintiffs moved for summary judgment,
alleging no genuine issue of fact concerning NVF's violation of

Delaware law. Defendants renewed a motion to dismiss the complaint
for failure to make a demand upon the board pursuant to Delaware
Chancery Court Rule 23.1 and for failure to state a claim upon
which relief can be granted under Delaware Chancery Court Rule
12(b)(6).
The court of chancery, per Vice-Chancellor Chandler, denied
plaintiffs' motion for summary judgment, holding that factual issues
existed as to the extent and existence of the emergency situation
which motivated the sale and as to the application of the business

judgment rule. The court denied defendants' motion to dismiss for
failure to make a demand upon the board, holding that a reasonable
doubt existed as to the directors' disinterest in the transaction and
as to whether the sale of the stock involved a valid exercise of informed
business judgment. The court also denied defendants' Rule 12(b)(6)
motion, holding that plaintiffs had rebutted the presumption that the
NVF Board exercised business judgment under the more stringent
standard of Rule 23.1.
1.

Corporations

C

297

Under Delaware law, the directors manage the business and
affairs of the corporation they serve. DEL. CODE ANN. tit. 8, § 141(a)

(1988).
2.

Corporations

0-

206(2), 320(5)

Because a derivative action fetters managerial prerogative, it is
regulated by Delaware Chancery Court Rule 23.1, which requires
a shareholder first to demand that the directors pursue the alleged
cause of action. DEL.'CH. CT. R. 23.1.
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Corporations

C

206(l), 310(l), 320(5)

A board's decision to reject a derivative action is part, if applicable, of the board's business judgment and will be protected by
the accompanying presumptions.
4.

Corporations

C

211(3), 211(6)

Delaware Chancery Court Rule 23.1 requires a derivative action
complaint to allege with particularity the plaintiffs' efforts to have
the directors pursue the action and the reasons for their failure to
do so. DEL. CH. CT. R. 23.1.
5.

Corporations

C-

211(4), 211(6)

In a derivative action where the plaintiff considered a demand
to be futile, he must allege with particularity why this was so.
6. Judgment
Pleading

C

178

0=-

34(3)

In considering a motion for summary judgment, the court is
limited to a consideration of the allegations of the complaint, taking
all well-pleaded averments as true.
7.

Corporations

C:-

206(4), 211(1), 211(6)

For a demand to be considered futile, a plaintiff must allege
particularized facts creating a reasonable doubt as to (1) director
disinterest or independence or (2) the directors' exercise of proper
business judgment in approving the challenged transaction.
8.

Corporations

C

310(1)

The business judgment rule is inapplicable in determining demand futility if a transaction has not been approved by a majority
of the disinterested directors.
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314(1), 318

Directorial interest exists where the directors have divided loyalties.
10.

Corporations

0

314(1)

Directorial interest will exist when a director receives or will
receive a personal financial benefit from the challenged transaction
which is not equally shared by the stockholders.
11.

Corporations

C

308(10), 314(1)

Directorial compensation, without more, does not establish interestedness on the part of a director.
12.

Corporations

C

314(1)

Where a benefiting director selected and controlled the positions
of eight inside directors, five of whom voted on the issue in question,
a reasonable doubt existed as to the directors' disinterestedness in
a transaction benefiting the controlling director.
13.

Corporations

0

206(1)

The second prong of a demand futility analysis requires examination of the substantive nature of the challenged transaction and
the board's approval of the transaction. This analysis is broken into
two parts. The first part looks at the substance of the transaction,
while the second looks at the process by which the board approved
the transaction.
14.

Corporations

C

320(7)

The issue in the second prong of a demand futility analysis is
whether the complaint's well-pleaded facts support a reasonable doubt
that the transaction was the product of a valid exercise of business
judgment.
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Corporations

C

307, 310(2)

The existence of an emergency situation has a bearing on what
constitutes reasonable fiduciary conduct (or action), but it does not
excuse a director from his fiduciary obligations16.

Corporations

C=

310(2)

Under the duty of care, directors have a duty to exercise informed business judgment.
17.

Corporations

C

310(2)

Because directors represent the financial interest of others, they

must assess transactions with a critical eye.
18.

Corporations

C=

310(2)

The business judgment rule provides no protection for directors
who have made an unintelligent or unadvised judgment.
19.

Corporations

C

310(2)

Under the business judgment rule, director liability is predicated
upon concepts of gross negligence.
20.

Corporations

C

310(2)

The gross negligence standard applies to a situation involving
the sale of an asset in the same manner as it applies to a situation
where an entire company is sold.
21.

Corporations

0

312(7)

The test for corporate waste is limited solely to discovering
whether what the corporation has received is so inadequate in value
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that no person of ordinary, sound business judgment would deem
it worth what the corporation has paid.
22.

Judgment
Pleading

0:0

178
34(3)

In deciding a motion to dismiss, all inferences must be construed
in favor of the plaintiff and the complaint may not be dismissed
unless it appears that the plaintiff would not be entitled to relief
under any set of facts which could be proved in support of his claim.
23.

Pretrial Procedure

0

687

For the purposes of a motion to dismiss, the well-pleaded allegations of the complaint are accepted as true.
24.

Pretrial Procedure

C

689

A motion to dismiss does not concede inferences or conclusions
of facts unsupported by allegations of specific facts upon which the
inferences or conclusions rest.

25.

Judgment

C

180

Delaware Chancery Court Rule 56(c) allows summary judgment
on the issue of liability alone, although there is a genuine issue as
to the amount of damages. DEL. OH. CT. R. 56(c).

26. Judgment

C

181(2), 186

The court's function in addressing a motion for summary judgment is not to weigh the persuasiveness of the evidence; rather, it
is to determine whether the evidence indicates that there is no genuine
issue as to any material fact. DEL. OH. CT. R. 56(c).
27.

Judgment

C

181(2)

If there is no genuine issue as to any material fact, judgment
may be entered as a matter of law.
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28.

Judgment

O

181(4)

If vital facts are either lacking or in conflict, it is inappropriate
for the court to assume or evaluate them.
29.

Corporations

O

310(1), 310(2)

While an emergency situation does not excuse the duty of care,
it could be a factor in determining whether the directors in question
have breached their duty.
Irving Morris, Esquire, of Morris, Rosenthal, Monhait & Gross,
P.A., Wilmington, Delaware; Mordecai Rosenfeld, P.C., New York,
New York; Garwin, Bronzaft, Gerstein & Fisher, New York, New
York; Eugene A. Spector & Associates, Philadelphia, Pennsylvania;
Lowey, Dannenberg & Knapp, P.C., New York, New York; and
Wolf, Popper, Ross, Wolf & Jones, New York, New York, for

plaintiffs.
Jesse A. Finkelstein, Esquire, Robert J. Shaughnessy, Esquire, and
Daniel A. Dreisbach, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; Robert D. Goldberg, Esquire, of Biggs & Battaglia, Wilmington, Delaware; and Lawrence A. Blatte, Esquire and
Eric Klein, Esquire, of Rosen & Reade, New York, New York, for
defendants.
CHANDLER,

Vice-Chancellor

Plaintiffs, stockholders of NVF Company ("NVF"), brought
this derivative action on behalf of NVF. The amended consolidated
complaint ("complaint"), filed on August 31, 1988, is the combined
expression of three virtually identical derivative actions consolidated
by this Court. The complaint challenges an emergency board meeting
that resulted in the sale of an NVF asset. Defendants, directors of
NVF at the time of the challenged transaction, previously moved to
dismiss the unconsolidated complaints for failure to make a demand
upon the board pursuant to Chancery Rule 23.1 and for failure to
state a claim upon which relief can be granted under Chancery Court
Rule 12(b)(6). After consolidation plaintiffs moved for summary
judgment alleging no genuine issue of fact concerning NVF's violation
of Delaware law. Defendants renewed their motion to dismiss under

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

Rules 23.1 and 12(b)(6). This is my decision on the pending motions.
I.

BACKGROUND FACTS

This litigation involves plaintiffs' challenge to the sale by NVF
of its major asset, a large block of stock in APL Corporation. This
sale was made on May 21, 1987, with approval by NVF's directors
after a brief telephonic board meeting. The buyer, Victor Posner,
was one of the directors. Plaintiffs contend that, for a variety of
reasons, this transaction is not entitled to the protection of the business
judgment rule, and that the consideration paid by Posner to the

corporation was insufficient. The defendants respond that the brevity
of the directors' consideration of the sale was necessitated by an
emergency financial condition with respect to NVF on the sale date.
Defendants also contend that the consideration received for the APL
stock was fair under the circumstances.
A.

Parties

NVF, the nominal defendant, is a Delaware corporation with
its principal place of business in Miami Beach, Florida. It produces
vulcanized fiber and industrial laminated plastics and has large stockholdings in corporations involved in steel and paper production,
among other things, as well as financial services. NVF stock is traded
on the New York Stock Exchange ("NYSE"). Plaintiffs allege that
on September 30, 1985, NVF had 93,428,378 shares of common
stock outstanding. Of these outstanding shares, Victor Posner ("Posner") was alleged to be beneficial owner of 35,837,359 shares, a
38% ownership interest in NVF. Posner's shares are held by his
wholly-owned corporation, Security Management Corporation.
Posner, during all relevant times, has been chairman of the
board, president and chief executive officer of NVF. Through direct
and indirect ownership of varying amounts of stock, Posner has a
substantial interest in well over fifteen public corporations. He is
chairman of the board and chief executive officer of ten corporations,

including Salem Corporation ("Salem") and APL Corporation

1. The facts are in large part taken from the plaintiffs' amended consolidated
complaint. With respect to the defendants' motions, the plaintiffs' well-pleaded
allegations are to be taken as true. Pogostin v. Rice, Del. Supr., 480 A.2d 612, 619

(1984).
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("APL"). 2 Within the Posner companies, there is substantial overlap
between board members.
It is illustrative to describe briefly the positions held by NVF
directors with other Posner companies. Steven Posner is vice president
of the board of nine, chairman of the executive committee of eight,
president, secretary and director of one, chairman of the board and
president of one, director of two and senior vice president and director
of one Posner company. Bernard Posner is senior vice president of
eight, vice president of one, executive vice president of one, director
of three, and vice president and director of one Posner company.
Melvin R. Colvin ("Colvin") is senior vice president and director
of eight, vice president of one, executive vice president of one, director
of three, and vice president and director of one Posner company.
Martin Posner is director of two Posner companies and executive
vice president and chief operating officer of a Posner company subsidiary. Russell S. Davis ("Davis") is executive vice president and
chief operating officer of one and director of two Posner companies.
Thomas M. Thompson ("Thompson") and Willie C. Robinson
("Robinson") are directors of two Posner companies. Marco B.
Loffredo ("Loffredo") is a director of fourteen Posner companies.
Renee Mottram-Doss is senior vice president of administration and
assistant secretary and director of two, senior vice president of administration of two, president of administration and assistant secretary
of three, senior vice president of one, vice president of administration
of one and director of one Posner company. R. Milton Deaner
("Deaner") is alleged by defendants to have been at least a director
3
of NVF at the time of the challenged transaction.
Plaintiffs offer two reasons why NVF directors are controlled
and dominated by Posner. First, plaintiffs allege that because NVF

2. Plaintiffs contend that Posner controls these public corporations. Concerning the most relevant of these corporations, plaintiffs point to APL's May 1,
1989, Form 10k filing with the Securities and Exchange Commission. That filing
states that APL and NVF are controlled by Posner. (Gerstcin Afl't.) Without
making a determination as to the nature of "control" and what Posner in fact
controls, I will refer to the corporations in which Posner has a substantial interest
as "Posner companies."
3. Plaintiffs assert that Deaner was not mentioned in the draft minutes of
the May 21, 1987 board meeting. They also note that Deaner's presence is not
mentioned in the depositions of Loffredo, Colvin and Coppersmith. For these reasons
Deaner was not mentioned in the complaint. However, Deaner is listed as present
in the final draft of the minutes. Defendants also submit the Affidavit of R. Milton
Deaner in which Deaner himself asserts his presence at the meeting.
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directors sit on the boards and are officers of several Posner companies
they receive an "aggregate substantial remuneration." A non-employee member of NVF's board receives an annual retainer of $5,000
plus $500 for each meeting attended in person and $100 for each
telephonic meeting of the board. Plaintiffs have not alleged facts
concerning officer compensation of the individuals in question. However, NVF directors have positions with anywhere from two to
fourteen Posner companies. In addition, plaintiffs allege that directors
Steven Posner, Bernard Posner, Martin Posner, Colvin, Davis and
Mottram-Doss are subordinates of Posner in one or more of the
Posner companies. Plaintiffs contend that these directors receive
substantial remuneration as officers of Posner companies.
Second, plaintiffs point out that four NVF directors have a
familial relationship with Posner. Bernard Posner is his brother,
Colvin is his former brother-in-law, Steven Posner is his son and
Martin Posner is his nephew. Plaintiffs insist that these facts indicate
that a majority of NVF's directors owe their positions and lucrative
compensation to Posner, causing them to lack independence and
disinterest.
B.

Pre-Transaction Events
Apparently NVF had credit problems before the challenged
transaction. Defendants allege that by the spring of 1987, NVF had
cash shortfalls of over $9 million, which threatened the continued
existence of the company. The April 1987 bankruptcy filing of the
Sharon Corporation ("Sharon"), of which NVF had substantial
ownership interest, exacerbated these problems.
In May 1984 the Interfirst Bank of Texas ("Interfirst"), loaned
NVF $3,100,000 (the "loan") secured by NVF's pledge of 612,000
shares of APL. At that time, NVF was the beneficial owner of 68%
of APL's outstanding common stock. On December 8, 1986, Interfirst
declared NVF in default due to the NYSE delisting of APL stock.
Maintaining NYSE listing of APL stock was a requirement of the
1984 loan agreement. The default, however, was somehow averted.
Plaintiffs allege that Posner was involved in negotiations to purchase
the loan. At the time of the challenged transaction, the Interfirst
loan had been reduced to $1.8 million. The amount of discussion
and the awareness of the Interfirst loan situation at the spring 1987
NVF board meeting is unclear.
C.

The Transaction
According to defendants the Interfirst loan situation turned into
an emergency on May 21, 1987, when Interfirst telephoned NVF
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executive vice president Jack Coppersmith threatening to foreclose
on the $1.8 million of the loan that remained. (Coppersmith Aff't.
at
17.) Interfirst allegedly threatened to foreclose on the loan's
security of 612,000 APL shares unless NVF instantly satisfied the
loan in full. Defendants contend that the Interfirst demand threatened
NVF's continued corporate existence. Posner, who was promptly
informed of this situation by Coppersmith, called a telephonic directors' meeting. In addition to Posner, directors Bernard Posner,
Martin Posner, Colvin, Davis, Deaner and Loffredo took part in
the telephonic meeting. Directors Thompson and Robinson later
4
assented to the board action in question.
The May 21 meeting appears to have been called on very short
notice (ten minutes in the case of at least one director). The subject
of the meeting was the sale of 2,000,000 shares of APL stock to pay
off the Interfirst demand. Defendants claim that APL stock was one
of NVF's few marketable assets. The original plan was to sell 1,000,000
shares to Posner and 1,000,000 shares to Salem, a corporation in
which Posner owned a 49% share. Both purchasers were to pay $2
per share in cash plus $5.75 per share in the form of an unsecured
note bearing interest at the prime rate not to exceed 10.25% per
annum or fall below 6.25%. Concerning the Salem deal, Posner
later bought 500,000 of Salem's APL purchase and allowed Salem
to avoid buying the remaining 500,000 shares it had agreed to buy.
The following allegations concerning the nature of the telephonic
board meeting are largely uncontested. The board members were
given no materials concerning the subject of the meeting. No outside
evaluation of the proposed transaction was given. The meeting took
around ten minutes. The board unanimously approved the challenged
transaction. What is contested is the rationale for such a meeting.
Defendants claim dire emergency due to Interfirst's calling of the
loan. Plaintiffs claim the emergency is a sham since the board had
been aware of problems with the loan for some time.
The value of the APL stock and the directors' knowledge of
that value is also contested. The parties agree that APL had been
trading in the $7 to $10 range. Its closing market price on May 21,
1987, was $7.75. However, plaintiffs contend that the NVF directors

4. Thompson and Robinson, who sit on the NVF and Sharon boards, appear
to be outside directors. Defendants claim that Loffredo is also an outside director
due to the fact that he is not an officer of any Posner companies. Plaintiffs contend
that Loffredo is not an outside director because more than half his annual income
is derived from his positions on boards of Posner companies.
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knew that APL was worth far more in light of previous outside offers
to purchase NVF's APL stock. In September of 1986, Posner himself
offered $14 per share for APL stock held by public stockholders and
$15 per share to purchase NVF's interest. Plaintiffs further contend
that their investment banker values, APL stock at $28 to $30 per
share (Complaint p. 26; R. Alan Miller Aff't.). This same investment
banker values the Posner $5.75 unsecured note, which Posner offered
along with the $2.00 in cash per share for the APL stock, at a fair
market value of approximately $3.81. Furthermore, because Posner's
purchase of APL would give him control of that corporation, plaintiffs
assert that he should have been required to pay a control premium.
In sum, plaintiffs allege that the NVF directors knew that APL was
worth more than what Posner was paying. In addition, they argue
that if the directors did not know, they had a duty to find out.
Defendants maintain that under the emergency circumstances they
did not violate any principle of Delaware corporation law.
II.

DEMAND FUTILITY

Plaintiffs claim that pre-suit demand is excused due to futility.
Defendants have moved to dismiss because no demand was made
and because no grounds exist to claim demand futility. Kaplan v.
Peat, Marwick, Mitchell & Co., Del. Supr., 540 A.2d 726, 731 (1988).
For the following reasons, defendants' motion is denied..
[1-3] As shareholders of NVF, plaintiffs are not in a position
to manage the business and affairs of NVF. Under Delaware law,
the directors manage the business and affairs of the corporation they

serve. 8 Del. C. § 141(a). Because a derivative action fetters managerial prerogative, it is regulated by Chancery Rule 23.15 which
requires a shareholder first to demand that the directors pursue the
alleged cause of action. A board's decision to reject the suit is part,
if applicable, of the board's business judgment and will be protected
by the accompanying presumptions. Zapata Corp. v. Maldonado, Del.
Supr., 430 A.2d 779, 784 (1981).
[4-5] Rule 23.1 requires the complaint to allege with particularity
the plaintiffs' efforts to have the directors pursue the action and the
5. Rule 23.1 provided in relevant part:
In a derivative action brought by one or more shareholders or members
to enforce a right of a corporation [t]he complaint shall . . . allege with

particularity the efforts, if any, made by the plaintiff to obtain the action
he desires from the directors or comparable authority and the reasons for
his failure to obtain the action or for not making the effort.
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reasons for their failure to do so. In a situation where the plaintiff
considered such a demand to be futile, he must allege with particularity why this is so. It is the adequacy of the plaintiffs' allegations
of demand futility that I now consider.
[6-7] In considering defendants' motion, I am limited to a
consideration of the allegations of the complaint taking all wellpleaded averments as true. Aronson v. Lewis, Del. Supr., 473 A.2d
805, 815 (1984); Pogostin v. Rice, Del. Supr., 480 A.2d 619, 622
(1984). For demand to be considered futile, a plaintiff must allege
particularized facts creating a reasonable doubt as to "(i) director
disinterest or independence or (ii) whether the directors exercised
proper business judgment in approving the challenged transaction."
Grobow v. Perot, Del. Supr., 539 A.2d 180, 186 (1988).
A.

Director Disinterest

[8-10] The business judgment rule is inapplicable in determining
demand futility if a transaction has not been approved by a majority
of disinterested directors. Aronson, 473 A.2d at 812. Directorial interest
exists in two primary forms. The first, less easily identifiable form,
involves divided loyalties. Pogostin, 480 A.2d at 624. In this situation
the director's loyalty to the corporation and its shareholders is somehow compromised. The second form arises when a director receives
or will receive a personal financial benefit from the challenged transaction which is not equally shared by the stockholders. Id. Posner
is an interested director due to the alleged personal financial benefit
he received from the transaction at issue. The remaining directors,
however, did not directly benefit from the transaction. Inquiry into
their interestedness must necessarily focus on whether their loyalties
were in any way divided.
[11] The gist of plaintiffs' claim is that the directors approving
the challenged transaction are interested due to their divided loyalty
between Posner, personally, and NVF and its shareholders. Plaintiffs
list several reasons for the divided loyalties of the directors. All the
NVF directors are compensated for their service. As the defendants
correctly note, however, directorial compensation "without more"
does not establish interestedness on the part of a director. Grobow,
539 A.2d at 188. But of the six directors taking part in the May
21 meeting, at least five were receiving compensation as an NVF
director and as directors or officers of other Posner affiliated companies. For example, Loffredo is a director of fifteen Posner companies (including NVF); Davis is an officer of NVF and a director
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of two other Posner companies; and Colvin is an officer of twelve
Posner companies and a director of thirteen. The remaining two
directors who attended the meeting, Bernard and Martin Posner,
are similarly situated. 6 In addition, Posner has a family relationship
with three of the six. In their capacity as directors and officers of
Posner affiliated companies, these individuals are in effect full-time
Posner employees. Standing alone these factors might not be sufficient
to demonstrate director interestedness, but in the circumstances here,
in my view, they must be considered together.
[12] Accepting as true plaintiffs' allegation that Posner selected
and controlled the positions of the eight inside directors, five of whom
attended the meeting, a reasonable doubt exists as to the directors'
disinterestness in a transaction directly benefiting Posner. While this
is not to say necessarily that Posner controls and dominates the
board, it is to say that a reasonable doubt exists whether the board's
interest is divided between the interest of the corporation and that
of Posner. Although the inquiry may end at this juncture, I will
address the second prong since it equally establishes demand futility.
B.

Whether The Transaction Was Otherwise The
Product Of A Valid Exercise of Business
Judgment

[13-15] The second prong of demand futility analysis requires
examination of the substantive nature of the challenged transaction
and the board's approval of that transaction. This analysis is broken
into two distinct parts. The first part looks at the substance of the
transaction while the second looks at the process by which the board
approved the transaction. The issue is whether the complaint's wellpleaded facts support a reasonable doubt that the transaction was
the product of a valid exercise of business judgment. Grobow v. Perot,
539 A.2d at 189. Evidently, NVF's May 21 telephonic board meeting
involved no deliberations, documents, negotiations or questions. The
meeting resulted, however, in the sale of NVF's most valuable (and
marketable) asset. Defendants emphasize the emergency situation the
board faced, with Interfirst's threatened foreclosure. The existence
of such a situation, of course, has a bearing on what is reasonable

6. Of the eleven NVF directors all but three are extensively involved as

officers and/or directors of Posner affiliated companies. Two outside directors,
Thompson and Robinson, also serve as directors of Sharon. Deaner appears to

have served as a director of only NVF.
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for a fiduciary to do, Smith v. Van Gorkom, Del. Supr., 488 A.2d
858, 874 (1985), but it does not excuse a director from his fiduciary
obligations.
[16-17] Under the duty of care, directors have a duty to exercise
informed business judgment. Smith, 488 A.2d at 872-873. Because
they represent the financial interest of others, directors must assess
transactions of the type presently challenged with a critical eye. See
Smith, 488 A.2d at 872. The NVF directors appear to have made
no such critical assessment. In fact, there is no evidence to indicate
that they did anything but vote for the challenged transaction. An
emergency so pressing as to preclude all discussion is imaginable, I
suppose, and might in certain conceivable circumstances yield a
different result. Here the emergency was the result of a two year
old loan. More than five months before the emergency on May 21,
the loan had been declared in default. Although the default had been
forestalled, the Interfirst loan situation had to be an ongoing concern.
These facts, in my view, raise doubts among the abbreviated May
21 board meeting.
[18-20] The business judgment rule provides no protection for
directors who have made an unintelligent or unadvised judgment.
Id. (citing Mitchell v. Highland-Western Glass Co., Del. Oh., 167 A.
831, 833 (1933)). Under the business judgment rule, director liability
is predicated upon concepts of gross negligence. Aronson, 473 A.2d
at 812. While a determination of gross negligence necessarily requires
an individual factual determination, it is helpful to look to comparable
determinations. In Smith v. Van Gorkom the directors were found to
be grossly negligent in approving a sale of the company after two
hours of consideration. 488 A.2d at 874. Additionally, it was determined that the directors had not adequately informed themselves
as to the role of the chairman and the intrinsic value of the company.
This court made a similar finding in a case involving the sale of an
asset rather than the entire company. Tomczak and Wechsler v. Morton
Thiokol, Inc., supra. The gross negligence standard thus applies to
the present situation, involving the sale of an asset, in the same
manner as it applies to the situation where an entire company is
sold. In my view, the complaint's allegations contain sufficient particularized facts to raise a reasonable doubt, under the applicable
gross negligence standard, as to whether the board validly exercised
its business judgment in approving the challenged transactions.
[21] Additionally, plaintiffs assert that inadequate consideration
was paid to NVF and its stockholders for the APL stock. (Complaint
38). The test for waste is "limited solely to discovering whether

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

what the corporation has received is so inadequate in value that no
person of ordinary, sound business judgment would deem it worth
what the corporation has paid." Saxe v. Brady, Del. Ch., 184 A.2d
602, 610 (1962).
Posner purchased the APL stock for $2 per share plus unsecured
promissory notes with a face value of $5.75 per share. While APL
stock traded at $7.75 on the day of the transaction, plaintiffs allege
that it was undervalued. Plaintiffs further allege that the NVF directors were aware that APL was undervalued. In support of this
allegation plaintiffs point out that two of the NVF directors also
serve as APL directors. Evidently, Posner had previously bid $14
per share for NVF's APL stock. These and other particularized
allegations raise a reasonable doubt as to whether the sale of APL
stock involved a valid exercise of informed business judgment.
For all of these reasons, demand as required by Rule 23.1 is
excused and defendants' motion to dismiss on this ground is denied.

III.

RULE 12(b)(6) MOTION

[22-24] In addition to their motion to dismiss for failure to make
demand, defendants move to dismiss for failure to state a claim for
relief under Rule 12(b)(6). In deciding a motion to dismiss, all
inferences must be construed in favor of the plaintiff and the complaint may not be dismissed unless it appears that the plaintiff would
not be entitled to relief under any set of facts which could be proved
in support of his claim. Fish Engineering Corp. v. Hutchinson, Del.

Supr., 162 A.2d 722, 724 (1960). For the purposes of the motion
to dismiss, the well-pleaded allegations of the complaint are accepted
as true. Delaware State Troopers Lodge, Etc. v. O'Rourke, Del. Ch., 403

A.2d 1109, 1110 (1979). However, such a motion does not concede
inferences or conclusions of fact unsupported by allegations of specific
facts upon which the inferences or conclusions rest. Weinberger v.
UOP, Inc., Del. Supr., 409 A.2d 1262, 1264 (1979); Cohen v. May
or and Counsel of Wilmington, Del. Ch., 99 A.2d 393, 395 (1953).
Defendants contend that plaintiffs' claim of breach of fiduciary

duty is unsupported by allegations of fact sufficient to remove the
directors' decisions from the realm of business judgment. It is true
that the burden is on the plaintiffs to rebut the presumption that
the NVF board exercised sound business judgment. However, it is
also true that plaintiffs have rebutted the presumption in connection
with the more stringent standard under Rule 23.1. It logically follows
that plaintiffs' complaint survives the less stringent Rule 12(b)(6)
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standard. Grobow v. Perot, Del. Supr., 539 A.2d 187 n.6. In other
words, I am satisfied that the plaintiffs have stated a claim for which
relief can be granted. For these reasons and those stated in the
previous section, defendants' Rule 12(b)(6) motion to dismiss is
denied.
IV.

SUMMARY JUDGMENT

[25] Plaintiffs claim that because there are no genuine issues of
disputed fact, they are entitled to a judgment that the meeting and
the challenged transaction violated Delaware law. Specifically, plaintiffs argue that the directors violated their fiduciary duty of care and
loyalty by making an uninformed and unintelligent decision favoring
Posner. In addition they contend that the challenged transaction fails
the entire fairness standard to which they allege the board is held. 7
On the above claims, plaintiffs move for summary judgment pursuant
to Chancery Rule 56(a) and (c) on the issue of liability. Rule 56(c)
allows summary judgment on the issue of liability alone although
there is a genuine issue as to the amount of damages. Defendants
contend that the issue of value (amount of damages) is intimately
linked to the question of liability. The parties have supplied me with
conflicting deposition testimony and affidavits on the issue of value.
[26-28] My function in addressing a motion for summary judgment is not to weigh the persuasiveness of the evidence; rather, it
is to determine whether the evidence indicates that there is no genuine
issue as to any material fact. Chancery Court Rule 56(c); Continental
Oil Company v. Pauley Petroleum, Inc., Del. Supr., 251 A.2d 824, 826
(1969). If there is no genuine issue as to any material fact, judgment
may be entered as a matter of law. Bader v. Sharp, Del. Oh., 110
A.2d 300 (1954), aft'd, Del. Supr., 125 A.2d 499 (1955). If vital
facts are either lacking or in conflict, it is inappropriate for me to
assume or evaluate them. Gamble v. Penn Valley Crude Oil Corp., Del.
Ch., 104 A.2d 257, 263 (1954); Wechsler v. Abramowitz, Del. Oh.,
C. A. No. 6861, Hartnett, V. C. (Aug. 30, 1984), at 8.
[29] In this case, factual issues exist concerning both aspects of
plaintiffs' claim. The first involves plaintiffs' argument concerning
7. The business judgment rule dearly applies to the sale of assets situation.
Gimbel v. Signal Co., Del. Oh., 316 A.2d 599, 608-09, aff'd, Del. Supr., 316 A.2d
619 (1974). However, if it is shown that the business judgment rule is inapplicable,
the proponents of the sale have the burden of showing the fairness of the transaction,
absent stockholder ratification. Alcott v. H)mon, Del. Supr., 208 A.2d 501, 505

(1965).
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due care. The defendants defend the unorthodox board meeting on
emergency grounds. The extent and existence of this emergency is
not clear. While an emergency situation does not excuse the duty
of care, it could be a factor in determining whether the directors in
question have breached their duty. In Smith v. Van Gorkom the Court
noted that the board acted in haste "without the exigency of a crisis
or emergency." 488 A.2d at 874. While the Supreme Court did not
state that such a-crisis or emergency would in any way excuse the
board's duty of care, it did imply that the existence of a crisis may
have a bearing on what due care is. Secondly, additional facts are
needed to determine the entire fairness of the challenged transaction
if indeed defendants are precluded from the protection of the business
judgment rule. The parties have submitted conflicting evidence as
to the value of the APL stock sold to Posner. Both sides have also
submitted conflicting evidence as to the consideration Posner paid
for the APL stock.
V.

CONCLUSION

Defendants'" motions to dismiss for failure to make pre-suit
demand under Rule 23.1 and failure to state a claim under Rule
12(b)(6) are denied. Plaintiffs' motion for summary judgment is
denied.
IT IS SO ORDERED.

ROSAN v. CHICAGO MILWAUKEE CORP.
No. 10,526
Court of Chancery of the State of Delaware, New Castle
February 6, 1990
Plaintiff, a preferred shareholder, filed this derivative and class
action suit against the defendant corporation and its board of directors
and sought to force the corporation to pay each preferred shareholder
a $100 per share liquidation preference pursuant to their contractual
rights. Defendants filed a motion to dismiss all claims. Plaintiff alleged
that (1) the corporation was liquidating or was engaged in a plan
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to liquidate or had "abandoned its business" without taking reasonable steps to liquidate or dissolve; (2) the board of directors
breached its fiduciary duties owed to the preferred shareholders by
unduly favoring the interests of the common shareholders over the
preferred shareholders and by not dealing with the preferred shareholders under an implied covenant of good faith and fair dealing;
and (3) the board of directors improperly wasted and made a gift
of corporate assets.
The court of chancery, per Vice-Chancellor Chandler, granted
the motion to dismiss with respect to the first two allegations but
denied the motion to dismiss with respect to the claim of waste and
gift of corporate assets. The court held that the plaintiff alleged
insufficient facts to support the claim that a liquidation occurred,
was about to occur, or that the corporation abandoned its business,
since the abandonment of an original line of business for a new line
of business is not a liquidation or an "abandonment of business."
The court further held that the rights of preferred shareholders with
respect to preferences is strictly a contractual one and that no breach
of fiduciary duty or implied covenant of good faith can be found if
such terms are not in the charter. The court did allow the allegation
of waste and gift of corporate -assets based on a change in business
and the maintenance of the salary of the corporation's president after
the diminished operations following the change in business.
1. Pretrial Procedure

O=

624

The standard on a motion to dismiss for failure to state a claim
is rigorous. It must appear with a reasonable certainty that a plaintiff
would not be entitled to the relief sought under any set of facts
which could be proven to support the action.
2.

Pretrial Procedure

C=

622

General notice of the claim asserted is all that a complaint must
provide, and dismissal is appropriate only when the complaint is
dearly without merit, either as a matter of law or fact.
3.

Corporations

O=

603

Two of the central characteristics of a liquidation of a corporation
are the winding up of the corporation's affairs and the abandonment
of the corporate identity.
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605

In an allegation that a corporation is winding up its affairs, a
wholly conclusory analysis that the corporation is liquidating is insufficient to support the action, since the abandonment of an original
line of business for a new line of business is not a liquidation.
5.

Corporations

=

592, 607

Courts are not often confronted with allegations of "plans to
liquidate" since there is nothing inherently illegal or inequitable
about a corporation planning to liquidate.
6.

Corporations

C

616, 617(2)

A "plan to liquidate" allegation, standing alone, fails to state
a cause of action since, while some rights are often triggered upon
liquidation, these rights are normally dormant before such liquidation
and thus are not violated until the corporation first liquidates and
then fails to carry out its contractual obligations.
7.

Corporations

0

592, 616

While an allegation of a "plan to liquidate" can be maintained
if it is alleged to be part of a scheme to deprive preferred shareholders
of their liquidation preference, more than mere conclusory allegations
of a scheme is needed to survive even the minimum requirements
of a motion to dismiss.
8.

Corporations
Statutes

0

0

605
199

The analysis of the statutory words "abandoned its business"
under Delaware Code Annotated title 8, section 226(a)(3) is broken
down into (1) the meaning of "the business" and (2) the factual
inquiry into the question whether that business has been "abandoned." DEL. CODE ANN. tit. 8, § 226(a)(3) (1983).
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Corporations

C

599, 605

In a daim of "abandoning its business," an allegation based
on a change from a corporation's original line of business is insufficient where a corporation is authorized in its charter to engage in
any lawful act or activity for which corporations may be organized.
10.

Trial

C

168, 170

Factual determinations do not survive a motion to dismiss merely
because they are factual determinations.
11.

Corporations

O

156, 307

Generally, the provisions of the certificate of incorporation govern the rights of preferred shareholders; the certificate is interpreted
in accordance with the law of contracts, with only those rights which
are embodied in the certificate granted to preferred shareholders.
12.

Corporations

C=-

156, 307

Although the rights of preferred shareholders are contractual in
nature, when a right asserted is equally shared by preferred and
common shareholders, the right and scope of the correlative duty
may be measured by equitable as well as legal standards.
13.

Corporations

C=-

18, 156

When the allegations of a preferred shareholder are related to
the preferences or limitations of that type of stock, the scope of the
duty owed is defined by reference to the specific words evidencing
that contract.
14.

Corporations

C

307, 316(1)

An allegation of a breach of an implied covenant of good faith
and fair dealing by a board of directors is baseless where the allegation
is merely that a breach occurred and concedes that every depicted
transaction was authorized by the corporate charter.
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211(4), 307, 310(1), 312(5)

To excuse demand in a derivative suit, a claim of waste must
allege a series of events demonstrating that the consideration received
is so inadequate in value that no person of ordinary, sound business
judgment would deem it worth that which the corporation has paid.
The claimant must allege facts in his description of a series of events
from which gift or waste may reasonably be inferred and make a
specific claim for the relief he hopes to obtain.
16.

Corporations

C-

308(5), 312(5)

An allegation of waste of corporate assets is barely met where
the plaintiff has alleged that (1) the corporation has evolved from a
railroad company to an investment company holding primarily liquid
assets which are managed by an outside firm, and (2) the president
of the corporation maintains his salary and will continue to maintain
his salary even after the corporation's operations further diminish.
William Prickett, Esquire, Michael Hanrahan, Esquire, and Philip
B. Obbard, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware; and Ronald Litowitz, Esquire, of Bernstein,
Litowitz, Berger & Grossman, New York, New York, for plaintiff.
R. Franklin Balotti, Esquire, Nathan B. Ploener, Esquire, and David
L. Finger, Esquire, of Richards, Layton & Finger, Wilmington,
Delaware; and Dennis J. Block, Esquire, H. Adam Prussin, Esquire,
and Richard W. Slack, Esquire, of Weil, Gotshal & Manges, New
York, New York, for defendants.
CHANDLER,

Vice-Chancellor

Plaintiff Robert J. Rosan ("Rosan"), a preferred stockholder
of defendant Chicago Milwaukee Corporation ("CMC"), filed this
derivative and class action on March 17, 1989. Rosan believes that
CMC is presently obliged under its certificate of incorporation ("charter") to pay every preferred stockholder a $100 per share liquidation
preference. The gist of Rosan's complaint is that CMC is engaged
in a scheme to liquidate without distributing the preference. Additionally, Rosan believes that CMC's directors have committed a
waste of corporate assets. The individual defendants (CMC's direc-
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tors) and CMG have moved to dismiss the complaint for failure to
state a claim and for failure to make demand on the board of directors.
They also contend that Rosan is an inadequate representative with
respect to the derivative claim. This is the Court's decision on
defendants' motion.
[1-2] The standard on a motion to dismiss for failure to state
a claim is rigorous. It must appear with a reasonable certainty that
a plaintiff would not be entitled to the relief sought under any set
of facts which could be proven to support the action. Rabkin v. Philip
A. Hunt Chemical Corp., Del. Supr., 498 A.2d 1099, 1104 (1985).
General notice of the claim asserted is all that a complaint must
provide, and dismissal is appropriate only when the complaint is
clearly without merit, either as a matter of law or fact. Michelson v.
Duncan, Del. Supr., 407 A.2d 211, 217 (1979).
I.
CMC, a Delaware corporation based in Chicago, Illinois, is a
former railroad company that, following reorganization under the
bankruptcy laws, sold off its railroad properties. 1 Control over the
remaining assets was returned to the railroad stockholders. C C
now has three primary assets: (1) about $380 million in cash, marketable securities and notes receivable, (2) real estate appraised in
1986 at about $70 million, and (3) certain timberlands. It has virtually
no debt and employs about forty people, thirty-five of whom are
involved in its real estate operations. After the reorganization, CMC
launched an effort to acquire another business, for which it retained
several prominent investment advisors. Unable to find a suitable
business operation to purchase, CMC eventually registered with the
Securities and Exchange Commission in March of 1988 as a management investment company. CMC's decision to engage in the
investment management business was approved by a majority of
CMC stockholders, who also approved the hiring of an investment
advisor to assist management in its investment decisions.
In November 1988 CMC had 317,629 preferred shares, and
2,451,708 common shares of issued and publicly traded stock. The
individual defendant directors do not own any of CMC's preferred
stock. Together with the scheduled 13(D) shareholder group with

1. For a more elaborate treatment of CMC's history, see Eisenbrg v. Chicago
Milwaukee Corp., Del. Ch., 537 A.2d 1051, 1053-54 (1987).
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which certain of them are affiliated, however, the director defendants
own about 40 percent of CMC's outstanding common stock.
Among its limited rights, the preferred stock has a $5 per year
noncumulative dividend right, payable only "when and as declared
by the Board of Directors." Once dividends have been paid to the
preferred shareholders for the two preceding semi-annual dividend
payment periods, CMC may declare dividends upon the common
stock or repurchase shares of its common stock through a tender
offer or otherwise out of any available surplus funds. The preferred
also has a liquidation preference of $100 per share, but CMG is not
obligated, under the charter, to liquidate the company at any time.
In late October 1987 CMC commenced a self-tender offer for
any and all shares of its $5 preferred stock at an offering price of
$55 cash per share. As a result of class litigation instituted by a
preferred stockholder attacking the self-tender's validity, this Court
preliminarily enjoined the self-tender because it was found to be
materially misleading and coercive. See Eisenberg v. Chicago Milwaukee
Corp., 537 A.2d at 1057-62. Defendant CMC made a supplemental
disclosure in connection with the tender offer documents in order to
complete the self-tender. In addition, a second prong of the litigation-an attack on CMC's failure to pay noncumulative dividends
on the preferred despite the existence of cash reserves sufficient to
do so-was settled. See Eisenberg v. Chicago Milwaukee Corp., Del. Ch.,
C. A. No. 9374, Jacobs, V.C. (Oct. 25, 1988). A $5 dividend on
CMC's preferred stock was declared on May 2, 1988, and paid in
two installments in June and December of that year.

Having decided not to continue its efforts to acquire another
business, CMC's board in August 1988 authorized the separation
of the company's real estate activities from its investment company
business. This so-called "spin off' of CMC's real estate assets was
approved by CMC's board on November 7, 1988. Under the spin
off, CMC would transfer its real estate assets to Heartland Partners
LP, a Delaware limited partnership, in exchange for limited partnership units which would, in turn, be distributed by CMC to its
common stockholders as a dividend. Because the transfer of assets
to Heartland might constitute a transfer of substantially all the
company's assets under 8 Del. C. § 271 and the value of the distribution of the partnership units would substantially exceed its current and accumulated earnings, CMC solicited and received
stockholder consent for the spin off.
CMC was not able to complete the spin off before the end of
1988, apparently because of difficulties with the Securities and Ex-
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change Commission. Instead, CMC declared a $20 cash dividend
on the common stock, which required approximately $50 million to
be paid out of CMC's cash surplus. The special $20 dividend was
treated by CMC as a nontaxable return of capital to the extent of
each stockholder's tax basis. In early February 1989 CMC announced
its intention to carry out the real estate spin off, although it apparently
has not done so to this date. After the spin off, CMC would have
no operating assets and only one full-time employee, along with an
investment advisor, to manage its liquid assets.
Also in early February 1989, CMC announced a "Dutch auction" tender offer for up to 400,000 shares (16.31%) of its outstanding
common stock, inviting common stockholders to tender at prices
between $132.50 and $139.50 per share. The Dutch auction tender
will result in the distribution of up to an additional $55.8 million
of CMC's assets to the common stockholders. Because the complaint
in this action was filed before the expiration of the offer, it is not
alleged that any specific number of shares has actually been tendered.
The Dutch auction offer states that its purpose is to afford CMC's
common stockholders an opportunity to liquidate their interest in
the company. It also discloses, however, that the board of directors
believes that, within the proposed price range, the offer is attractive
to CMC because the value of its real estate assets is not adequately
reflected in the market value of the common shares. The offer
acknowledges that the reduction in outstanding common shares vill
proportionately increase the interest in CMC, and the interest in
the proposed spin off, of the remaining nontendering common stockholders. The directors and officers of CMC have indicated they do
not intend to tender into the offer. This would also enhance the
nontendering shareholders' interests in the additional cash dividends
which CMC is considering paying.
II.
The complaint contains three basic attacks on the defendants'
actions. Counts I and II allege that CMC is liquidating or is engaged
in a plan to liquidate over time or has "abandoned its business"
without taking steps in a reasonable period of time to liquidate or
dissolve. Counts III and IV assert that the defendants (a) have
breached their fiduciary duties to the preferred stockholders by unfairly favoring the interests of the common stockholders over the
preferred stockholders and (b) have breached their obligations to deal
with the preferred stockholders in good faith under CMC's charter.
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Finally, Count V accuses the defendant directors of waste and gift
of corporate assets.
The defendants insist that the complaint itself admits that CMC
is engaged as an active investment company which will have more
than $275 million in assets even after the disputed dividend transactions. Because the special dividends, as plaintiff concedes, satisfy
the requirement of CMC's charter and Delaware corporate law,
defendants contend that Counts I and II are legally and factually
insufficient to state a claim. In addition, defendants challenge the
adequacy of Counts III and IV because they contend that plaintiff's
rights to a liquidation preference as a preferred stockholder are
entirely contractual in nature. CMC's charter expressly permits, after
payment of a $5 dividend to all preferred stockholders, dividends to
the common stockholders or offers to purchase shares of CMC's
outstanding common stock. Since the complaint admits that CMC
has complied with the specific terms of its charter regarding the
dividends, no claim can be made, say the defendants, for breach of
the covenants of good faith and fair dealing. Defendants also argue
that Counts I through IV are barred by res judicata since the claims
in these counts either were, or could have been, advanced in an
earlier lawsuit against CMC which was dismissed with prejudice
pursuant to a stipulated settlement. Eisenberg v. CMC, Del. Ch., C.
A. No. 9374, Jacobs, V.C. (Oct. 14, 1988) (order and final judgment). Finally, defendants attack Count V's waste allegations, contending that plaintiff's conclusory assertions of waste are insufficient
to excuse the demand requirement of Rule 23.1. They also challenge
plaintiff's right to assert both class and derivative claims in this
action. Rosan's primary interest, argue the defendants, is with respect
to his direct claims as a preferred stockholder. The derivative claim
is being used, so the argument goes, as leverage to bolster Rosan's
direct claims as a preferred stockholder. This inherent conflict {defendants argue) renders the plaintiff inadequate as a representative
of the class.
III.
It is unclear what in fact Count I of the Rosan complaint is
alleging. On one hand Rosan appears to be alleging that CMC is
liquidating and has triggered the preferred shareholder's $100 per
share liquidation preference found in the charter. Compl. 34.2 On
2. Reference to the Amended And Supplemental Complaint dated March
17, 1989, will be as follows: Compl. .
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the other hand Rosan alleges that 0MG has not liquidated, yet is
engaged in a plan to liquidate in such a manner as to deprive the
preferred shareholders of their preference. Compl.
24. For the
following reasons I find that Count I, under either characterization,
fails to state a claim for which relief can be granted.
A.
Assuming Count I is alleging that CMC is liquidating, the
allegations of the complaint, if established at trial, do not appear
with reasonable certainty to entitle Rosan to relief under any set of
facts which could be proven to support the claim. The most troubling
aspect of Rosan's claim that CMC is liquidating, is Rosan's own
uncertainty illustrated by his contradictory allegations. I am hard
pressed to understand how a company can be said to have liquidated
when the plaintiff himself asks this Court to force a liquidation because
the defendants should be liquidating. Compl.
35-37. More importantly, I cannot find that a claim has been stated when the
complaint fails to allege essential elements of the claim.
[3-4] As defendants correctly point out, two of the central characteristics of a liquidation are the winding up of the corporation's
affairs and the abandonment of its corporate identity. See 16 A. W.
Fletcher, Cyclopedia of the Law of Private Corporations § 7968, at 14
(rev. per. ed. 1988); Sterling v. Mayflower Hotel Corp., Del. Supr.,
93 A.2d 107, 112 (1952); Rothschild Int'l Corp. v. Liggett Group, Inc.,
Del. Supr., 474 A.2d 133, 136 (1984). The complaint does not allege
facts in support of the necessary assertion that CMC is winding up
its affairs, absent the wholly conclusory charge that CMC is liquidating. While the plaintiff alleges that CMC has abandoned its
original line of business, nowhere does he claim that CMC has
abandoned its corporate status. In fact, the complaint acknowledges
defendants' contention that CMC is now operating as an investment
company under the 1940 Act and conducting its real estate activities.
Count I is internally contradictory and fails to allege the essential
elements of a claim for a preference based upon a corporate liquidation. It therefore cannot withstand a motion to dismiss under Rule
12(b)(6).
The second characterization of Count I, which is equally troubling, is that defendants are engaged in a plan to liquidate in such
a way as to deprive the preferred stockholders of their preference.
There are two parts to this allegation: (1) the plan to liquidate and
(2) in a manner to deprive the preferred stockholders of their preference.
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[5-6] For good reason, this Court is not often confronted with
allegations of "plans to liquidate." The obvious reason is that there
is nothing inherently illegal or inequitable about a corporation planning to liquidate. Indeed, this Court will step in and force a liquidation if one is so required. Cf PC Tower Center, Inc. v. Tower Center
Development Assoc. Ltd. Partnership, Del. Oh., C. A. No. 10,788,
Chandler, V.C. (June 8, 1989). The problem, of course, arises with
the second part of this allegation. As in the present situation, rights

are often triggered when a corporation liquidates, but it naturally
follows that these same rights are dormant before such liquidation.
It also follows that such rights are not violated until the corporation
3
first liquidates and then fails to carry out its contractual obligations.
A "plan to liquidate" allegation, standing alone, fails to state a
cause of action.
[7] The allegation appears not to stand alone, however, when
Rosan alleges that the plan to liquidate is part of a scheme to deprive
the preferred shareholders of their liquidation preference. But the
complaint is bereft of well-pleaded facts in support of this allegation.
Instead it merely lists several acts-a $20 cash dividend, possible
spin-off dividend and the Dutch auction tender-all of which are
legal and perfectly in accord with CMC's charter, 4 and then states,
ipse dixit, that the directors are engaged in a plan to deprive the
preferred stockholders of their preference. The intent of the directors
appears to be inferred from the fact that they are holders of common
and not preferred stock. Such an inferential allegation of intent is
conclusory and inadequate in nature.
The purported support Rosan offers for the "scheme" to liquidate is nothing more than a recitation of various acts that are legal
and in compliance with CMC's charter. Defendants contend that
the doctrine of independent legal significance renders it impossible

3. As will be discussed in greater detail later, preferential rights are contractual in nature and are governed by the express provision of the applicable
contract, i.e., the company's certificate of incorporation. See Rothschild International
Corp. v. Liggett Group, Inc., Del. Supr., 474 A.2d 133 (1984); Wood v. Coastal States
Gas Corp., Del. Supr., 401 A.2d 932 (1979); Dart v. Kohberg, Kravis, Roberts & Co.,
Del. Ch., C. A. No. 7366, Hartnett, V. C. (May 6, 1985).
4. While I am cognizant that in Delaware inequitable action does not become
permissible because it is legally possible, Schnell v. Chris-Craft Industries, Inc., Del.
Supr., 285 A.2d 437, 439 (1971), the allegations of the complaint fail to identify

any present inequity. All payments made to both classes of stockholders have been
in compliance with the charter, and CMC has retained some nine times the assets
needed to pay the liquidation preference.
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to construe these acts as constituting a liquidation. I need not reach
that issue, however, because Rosan has failed to allege any facts
supporting his allegation that defendants are engaged in a plan to
deprive the preferred shareholders of their preference. A complaint
needs more than conclusory allegations to survive even the minimal
requirements of a Rule 12(b)(6) motion.
B.
Rosan next asks that a custodian be appointed pursuant to 8
Del. C. § 226(a)(3) to effectuate a forced liquidation of CMC. Section
226(a)(3) reads in pertinent part:
(a) the Court of Chancery, upon the application of any
shareholder, may appoint ...

a custodian when:

(3) the corporation has abandoned its business and has
failed within a reasonable time to take steps to dissolve,
liquidate or distribute assets.
Count II must be dismissed not only because the allegations of the
complaint, accepted as true, do not support a claim that CMC has
abandoned its business, but because the allegations of the complaint
actually contradict such a claim.
[8-9] The Court has focused its analysis of § 226(a)(3) on the
statutory words "abandoned its business." Giancarlov. O Corporation,
Del. Ch., C. A. No. 10,669, Allen, C., slip op. at 4 (June 23,
1989). The analysis is broken into two parts: (1) the meaning of
"its business" and (2) the factual inquiry into the question whether
that business has been "abandoned." Giancarlo holds that the first
part of the analysis ("its business") refers to any business within
the purpose clause of the corporation's charter in which the corporation purports to be engaged. Indeed, this reading is required to
avoid incongruity with § 102(a)(3) of the Delaware Corporate Code
that recognizes that a corporation may validly be formed in order
"to engage in any lawful activity." Id., slip op. at 5. As is common
in this state, CMC's charter authorizes it to engage in any lawful
act or activity for which corporations may be organized. Rosan's
allegations implying that CMC has abandoned its business because
it is no longer engaged in its original line of business are without
merit.
When a plaintiff alleges that a corporation has abandoned its
business it naturally follows that the allegations must be informed
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by the broad definition of "its business" recognized by this Court.
Rosan not only fails to make allegations in support of his claim of
abandonment but makes direct allegations to the contrary. Rosan
alleges that CMC is acting as an investment company, has hired an
investment advisor to aid CMC in its investment decisions and
continues to manage its real estate assets. Compl.
5, 36, 40. He
additionally alleges that CMC is run by an active board of directors.
Compl.
2, 4. Rosan has therefore alleged that CMC is engaged
in a line of business different from its original (which is entirely
permissible) and has alleged facts that contradict his conclusory allegation that CMC has abandoned its new line of business. Nowhere
do I find allegations of abandonment. The previously discussed
allegations of "a plan to liquidate" are equally troubling as they
too contradict the abandonment allegation.
[10] Rosan is correct in pointing out that the second part of
the analysis is factual in nature. He fails, however, to allege facts
that if accepted as true would establish a claim of abandonment.
Factual determinations do not survive a motion to dismiss merely
because they are factual determinations.
C.
Count III alleges that defendants have breached their fiduciary
duty to the preferred stockholders by unfairly favoring the common
stockholders and manipulating CMC's corporate machinery to the
benefit of the common stockholders and the detriment of the preferred
stockholders. Count IV is similar to Count III except that it alleges
a breach of the implied obligations of good faith and fair dealing
that are attached to every contract. Counts III and IV must be
dismissed for separate reasons.
[11-12] When addressing the rights of preferred stockholders,
Delaware law works from the following premise:
Generally, the provisions of the certificate of incorporation
govern the rights of preferred shareholders, the certificate
...being interpreted in accordance with the law of contracts, with only those rights which are embodied in the
certificate granted to preferred shareholders. Judah v. Delaware Trust Company, Del. Supr., 378 A.2d 624, 628 (1977).
From this general premise, the defendants urge that because the
rights of preferred shareholders are contractual in nature, no fiduciary
duties arise in connection with such rights. This understanding,
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however, is only half true. This Court has held that when a right
asserted is equally shared by preferred and common stockholders,
the right and the scope of the correlative duty may be measured by
equitable as well as legal standards. Jedwab v. MGM Grand Hotels,
Inc., Del. Ch., 509 A.2d 584, 594 (1986). The dispute in Jedwab
involved a price discrepancy between the amount offered to preferred
and common stockholders in a two-step merger transaction. Injedwab
this Court found that the allegation in question did not relate to the
preferences or limitations that distinguish preferred stock from common, but rather implicated fiduciary duties shared by both classes.
[13] The- Court made it abundantly clear, however, that if the
allegation in Jedwab had related to the preferences or limitations, the
scope of the duty owed would be defined by references to the specific
words evidencing that contract. 509 A.2d at 594. Footnote 6 in
Jedwab specifically states that if the claim had been that the merger
was a wrongful attempt to circumvent a right of the preferred stock,
the analysis would be strictly contractual. 509 A.2d at 594 n.6.
It is this latter situation that is presently before me. Counts I
- IV are centered" around the $100 per share liquidation preference
of the preferred shareholders. Counts I - IV are, therefore, "with
respect to matters relating to preferences . . . ." Jedwab, 509 A.2d
at 594. They must then be evaluated as strictly contractual rights.
Count III must be dismissed because it alleges the very breach of
fiduciary duty claim precluded by Jedwab.
[14] Count IV alleges that defendants breached the implied
covenants of good faith and fair dealing that are attached to every
contract. The allegation, which is legal rather than equitable in
nature, is wholly inadequate. Count IV fails to state a claim primarily
because the complaint concedes that every disputed transaction was
authorized by the charter. The allegation of the breach is no more
than a conclusory statement that such a breach has occurred. One
is forced to wonder, based on such bald assertions of breach, exactly
how have defendants breached the covenants of good faith and fair
dealing? This wonderment is magnified, moreover, by the concession
that, even after the proposed real estate spin-off, CMC nonetheless
would be able to pay the $100 per share liquidation preference many
times over. Because there are no well pled allegations to support
Rosan's conclusory assertions of breach of the implied covenants of
good faith and fair dealing, Count IV is dismissed. 5
5. These rulings make it unnecessary to consider defendants' res judcala
defense to Counts I-IV.
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D.
Defendants next move to dismiss Rosan's derivative claim (Count
V) that alleges waste and gift of corporate assets. Count V first
alleges that the 0MG board approved payments to former directors
Levy, di Montezemolo and Williams for no consideration. Second,
it alleges that CMC continues to pay its president, Edwin Jacobson,
an annual salary of $450,000 per year even though 0MG has no
significant business operations. Finally, it avers that the board has
agreed to pay Mr. Jacobson $100,000 per year after the proposed
spin-off, even though there would be nothing for him to do as
president. Count V further asserts that after the spin-off CMG will
only have liquid assets which are under the management of an outside
firm. Although I note that Count V is contradicted by other parts
of the complaint, it is sufficient under Delaware law to survive the
motion to dismiss.
[15] Defendants have moved to dismiss Count V for failure to
stats a claim for waste sufficient to excuse demand under the pleading

requirements of Chancery Court Rule 23.1. Defendants correctly
state that to excuse demand, a claim of waste must allege a series
of events demonstrating that the consideration received "is so inadequate in value that no person of ordinary, sound business judgment would deem it worth that which the corporation has paid."
Grobow v. Perot, Del. Supr., 539 A.2d 180, 189 (1988) (quoting Saxe
v. Brady, Del. Ch., 184 A.2d 602, 610 (1962)). In focusing on the
adequacy of the complaint's allegations, Delaware's highest court has
stated that a claimant must allege facts in his description of a series
of events from which gift or waste may reasonably be inferred and
make a specific claim for the relief he hopes to obtain. Michelson v.
Duncan, Del. Supr., 407 A.2d 211, 216-17 (1979).
[16] Rosan's complaint barely meets this test. Rosan has alleged

that CMC has evolved from a railroad company to an investment
company holding primarily liquid assets which are managed by an
outside firm. He has further alleged that CMC's president maintains
the same salary and will continue to maintain a substantial salary
even after CMC's operations further diminish. Rosan asks that these
acts be declared waste and that damages be awarded accordingly.
He has therefore arguably alleged a series of events from which
waste may be inferred and has made the specific claim for relief
necessary to excuse demand.

