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The Delaware Supreme Court has upheld the use of poison pills
to prevent unfair takeover attempts but has set limits on their use.
This court's options in deciding whether to order the redemption of
a poison pill are therefore limited. See Unocal Corp. v. Mesa Petroleum
Co., Del. Supr., 493 A.2d 946 (1985); Moran v. Household Int'l, Inc.,
Del. Supr., 500 A.2d 1346 (1985); Revlon, Inc. v. MacAndrews &
Forbes Holdings, Inc., Del. Supr., 506 A.2d 473 (1985); Ivanhoe Partners
v. Newmont Mining Corp., Del. Supr., 535 A.2d 1334 (1987); Barkan
v. Amsted Indus., Inc., Del. Supr., 567 A.2d 1279 (1989).
[5] Because corporate directors face an inherent conflict when
confronted with possible loss of corporate control, the responsive
action in adopting or maintaining an anti-takeover defense must be
reasonable in relation to the threat posed. Unocal, 493 A.2d at 955.
The role of this Court in determining whether the adoption and
implementation of a Poison Pill defense is rational was discussed in
Nomad Acquisition Corp. v. Damon Corp., Del. Ch., C.A. No. 10,173NC, Hartnett, V.C. (Sept. 20, 1988), 14 Del. J. of Corp. Law 814
(1989). See also Grand Metropolitan PLC v. The Pillsbury Company, Del.
Ch., 558 A.2d 1049 (1988); Doskocil Companies, Inc. v. Griggy, Del.
Ch., C.A. No. 10,095-NC, Berger, V.C. (Aug. 4, 1988, Aug. 18,
1989, Oct. 7, 1989), 14 Del. J. Corp. L. 661, 668, 682 (1989); City
Capital Associates Limited Partnership v. Interco Incorporated, Del. Ch.,
551 A.2d 787 (1988); In re Ft. Howard Corp. Shareholders Litigation,
Del. Ch., C.A. No. 9991-NC, Allen, C. (Aug. 8, 1988), 14 Del.
J. Corp. L. 699 (1989); Gilbert v. El Paso Co., Del. Ch., C.A. No.
7078-NC, Jacobs, V.C. (Nov. 21, 1988), 14 Del. J. Corp. L. 727
(1989); Facet Enterprises, Inc. v. Prospect Group, Inc., Del. Ch., C.A.
No. 9746-NC, Jacobs, V.C. (Apr. 15, 1988); 14 Del. J. Corp. L.
310 (1989); Mills Acquisition Co. v. Macmillan, Inc., Del. Ch., C.A.
No. 10,168-NC (Oct. 17, 1988), reprinted in 14 Del. J. Corp. L. 772
(1989), rev'don other grounds, Del. Supr., 559 A.2d 1261 (1989); BUS,
Inc. v. Koppers Co., D. Del., 683 F. Supp. 458 (1988); Tate & Lyle,
PLC v. Staley Continental, Inc., Del. Ch., C.A. No. 9813-NC, Hartnett,
V.C. (May 9, 1988), reprinted in 14 Del. J. Corp. L. 418 (1989);
MAI Basic Four, Inc. v. Prime Computer, Inc., Del. Ch., C.A. No.
10,424-NC, Hartnett, V.C. (Dec. 20, 1988).
[6] In ruling on an application for a preliminary mandatory
injunction to order the redemption of a poison pill, this Court must
first determine if the board, in adopting the challenged rights plan,
was sufficiently disinterested so that its decision falls within the
protection of the business judgment rule. If so, the Court then must
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decide if the board "had reasonable grounds for believing that a
danger to corporate policy and effectiveness existed .... " Unocal
Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946, 955 (1985).
Here it is not controverted that 8 of the 10 members of the
Board are independent outside directors and that prior to commencement of the tender offer plaintiffs publicly indicated their
willingness to negotiate with DeSoto and to consider increasing the
tender offer price. The directors also obtained an opinion from their
investment banker advisor that the tender offer price of S50 net cash
per share was not fair.
I therefore find that plaintiffs have not borne their burden of
showing that the Board of DeSoto, Inc. acted improperly in adopting
the rights plan and in initially resisting the tender offer.

THE REDEMPTION OF THE POISON PILL
IV
More difficult is the question of whether the directors of DeSoto,
Inc. are acting reasonably and in good faith in continuing to maintain
the poison pill in place.
[7] In Moran the Delaware Supreme Court stated:
[T]he Rights Plan is not absolute. When the Household
Board of Directors is faced with a tender offer and a request
to redeem the Rights, they will not be able to arbitrarily
reject the offer. They will be held to the same fiduciary
standards any other board of directors would be held to in
deciding to adopt a defensive mechanism, the same standard
as they were held to in originally approving the Rights
Plan. See Unocal Corp. v. Mesa Petroleum Co., Del. Supr.,
493 A.2d at 954-55, 958 (1985).
[8-13] In Barkan v. Amsted Industries, Inc., Del. Supr., 567 A.2d
1279, 1286 (1989) (footnote omitted), the Delaware Supreme Court
recently stated:
There is some dispute among the parties as to the
meaning of Revlon, as well as its relevance to the outcome
of this case. We believe that the general principles announced in Revlon, in Unocal Corp. v. Mesa Petroleum Co.,
Del. Supr., 493 A.2d 946 (1985), and in Moran v. Household
International, Inc., Del. Supr., 500 A.2d 1346 (1985) govern
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this case and every case in which a fundamental change of
corporate control occurs or is contemplated. However, the
basic teaching of these precedents is simply that the directors
must act in accordance with their fundamental duties of
care and loyalty. Unocal, 493 A.2d at 954-55; Revlon, 506
A.2d at 180. It is true that a court evaluating the propriety
of a change of control or a takeover defense must be mindful
of "the omnipresent specter that a board may be acting
primarily in its own interests, rather than those of the
corporation and its shareholders." Unocal, 493 A.2d at 954.
Nevertheless, there is no single blueprint that a board must
f6llow to fulfill its duties. A stereotypical approach to the
sale and acquisition of corporate control is not to be expected
in the face of the evolving techniques and financing devices
employed in today's corporate environment. Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 128688 (1988). Rather, a board's actions must be evaluated in
light of relevant circumstances to determine if they were
undertaken with due diligence and in good faith. If no
breach of duty is found, the board's action are entitled to
the protections of the business judgment rule. Id. at 95455.
Revlon does not demand that every change in the control
of a Delaware corporation be preceded by a heated bidding
contest. Revlon is merely one of an unbroken line of cases
that seek to prevent the conflicts of interest that arise in
the field of mergers and acquisitions by demanding that
directors act with scrupulous concern for fairness to shareholders. When multiple bidders are competing for control,
this concern for fairness forbids directors from using defensive mechanisms to thwart an auction or to favor one
bidder over another. Id. When the board is considering a
single offer and has no reliable grounds upon which to
judge its adequacy, this concern for fairness demands a
canvas of the market to determine if higher bids may be
elicited. In re Fort Howard Corp. Shareholders Litig., Del. Ch.,
C.A. No. 991 (Aug. 8, 1988). When, however, the directors
possess a body of reliable evidence with which to evaluate
the fairness of a transaction, they may approve that trans-

action without conducting an active survey of the market.
As the Chancellor recognized, the circumstances in which
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this passive approach is acceptable are limited. "A decent
respect for reality forces one to admit that . . . advice [of

an investment banker] is frequently a pale substitute for
the dependable information that a canvas of the relevant
market can provide." In re Amsted Indus. Lifig., letter op.
at 19-20. The need for adequate information is central to
the enlightened evaluation of a transaction that a board
must make. Nevertheless, there is no single method that a
board must employ to acquire such information. Here, the
Chancellor found that the advice of the Special Committee's
investment bankers, when coupled with the special circumstances surrounding the negotiation and consummation of
the MBO, supported a finding that Amsted's directors had
acted in good faith to arrange the best possible transaction
for shareholders. Our own review of the record leads us to
rule that the Chancellor's finding was well within the scope
of his discretion.
V
After reviewing the record in accordance with the teachings of
Moran and Barkan, I find from all the facts and circumstances that
the plaintiffs have met their burden of showing the reasonable probability that the directors' actions in response to the tender offer have
not been reasonable and therefore have not been rational and in
good faith.
The DeSoto directors in obtaining an opinion as to the fairness
of the $50 net per share tender offer from the corporation's investment
banker, Goldman Sachs, did not obtain or receive a fair value range,
notwithstanding that plaintiffs publicly announced a willingness to
consider raising their offering price and their apparent ability to do
so. The directors therefore were not in a position to know if plaintiffs'
highest offer would have been fair.
The chief executive officer of DeSoto not only made no effort
to ascertain from plaintiffs what their higher offer would be, he even
refused to meet with plaintiffs or their representatives. The management of DeSoto made no effort to canvass the market to learn
if there were other possible suitors or even to preliminarily learn if
a canvas of the market would be worthwhile. In short, the management of DeSoto did nothing to attempt to maximize shareholder
values except to assert that a modest restructuring plan which had
been prepared in the ordinary course of business protected the cor-
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poration from a tender offer. This plan falls far short of the business

plan of Time, Inc. as set forth in Paramount Communications, Inc. v.
Time, Inc., Del. Ch., C.A. No. 10,866-NC, Allen, C. (July 14,
1989). It was also promptly abandoned when a decision was made
to sell the consumer paints division.
The directors did, on the eve of the hearing on the preliminary
injunction, announce a plan to sell the consumer paint business of

the corporation but they asserted that this proposed sale is not related
to the tender offer. Partially as a result of this announcement the
market value of the stock of DeSoto has plummeted.
In sum, the directors' response to the tender offer does not
appear to be a reasonable response or to have been done in good
faith. In the absence of other factors this would likely result in the
ordering of the immediate redemption of the poison pill. Grand Metro.
Public Ltd. v. Pillsbury Co., Del. Ch., 558 A.2d 1049 (1988).
VI
There are factors, however, which mandate against a compulsory
immediate redemption of the poison pill and the refusal of this Court
to order the too early redemption of poison pills has resulted in
increased tender offers in several other cases. Cf. Nomad; In re Holly
Farms Corp. Shareholder Litigation, Del. Ch., C.A. No. 10,350-NC,
Hartnett, V.C. (Dec. 30, 1988).
Plaintiffs have made a $50 Tender Offer which was below what
they were prepared to offer. To compel the redemption of the poison
pill now, therefore, would permit plaintiffs to acquire DeSoto, Inc.
at a price that they, by inference, concede was not their highest offer
when made.
On the other hand, the possible sale of the consumer paints
division and the recent announcement by Sears of an intention to
terminate their contract with DeSoto have dramatically changed the
picture even while this matter is sub judice. It may well be that the
changed circumstances now make the $50 offer fair. This court is,

however, ill-equipped to make that determination on the present
record.
There are also unresolved questions whether the plaintiffs can
comply with all the conditions of their offer and the amount of shares
tendered have never exceeded 70%.

Hopefully, if given an opportunity, the directors of DeSoto will
now face up to their fiduciary duties, as the directors of Holly Farms
eventually did, and take the necessary steps to assure a maximization
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of shareholder value. If not they will bear the ultimate burden of
responsibility.
The motion for a preliminary mandatory injunction is therefore
denied for the present.
IT IS SO ORDERED.

TCG SECURITIES, INC. v. SOUTHERN UNION CO.
No. 11,282
Court of Chancery of the State of Delaware, New Castle
January 31, 1990
Plaintiff TCG Securities, Inc. (TCG) filed a verified complaint
seeking to enjoin consummation of a merger between defendants
Southern Union Company (Southern Union) and SW Acquisition,
Inc. (Newco). Newco is wholly owned by defendant Metro Mobile
CTS, Inc. (Metro). The complaint also named Southern Union's
directors as individual defendants. In support of their motion, plaintiffs alleged (1) that defendants breached their fiduciary duty of candor
by failing to fully and accurately disclose all facts germane to an
evaluation of the fairness of the merger; (2) that the proposed merger
did not receive approval from the holders of two-thirds of Southern
Union's preferred stock; and (3) that Southern Union's notice to
redeem all of its preferred stock was legally insufficient.
The court of chancery, per Vice-Chancellor Chandler, found
(1) that defendants adequately disclosed all material facts; (2) that
no shares of Southern Union's preferred stock remained outstanding
at the time of merger; (3) that Southern Union's notice to redeem
all of its preferred stock was legally insufficient; and (4) that plaintiff
TCG failed to demonstrate a likelihood of success on the merits.
Accordingly, plaintiff's application for preliminary injunction was
denied.
1. Injunction

C

138.21

A plaintiff seeking preliminary injunctive relief has the burden
of establishing a reasonable likelihood of success on the merits of
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his claims, that he will suffer irreparable harm before a final hearing
may be had, and that the harm to the plaintiff if injunctive relief
is denied outweighs the harm to the defendants if injunctive relief
is granted.
2.

Corporations

C

316(4)

The appropriate legal test for determining if a fact must be
disclosed to shareholders in considering a merger requires disclosure
of those facts that are material. A fact is material if there is a
substantial likelihood that the disclosure of the omitted fact would
have been viewed by the reasonable investor as having significantly
altered the total mix of information made available.
3.

Corporations

0

316(4)

In relation to unresolved litigation, no disclosure of specific
estimates of probable recovery made by management and the directors, nor past negotiations concerning settlement, are required.
4.

Corporations

0;-

316(4)

The "buried facts" doctrine stands for the proposition that
disclosure is inadequate if the disclosed information is "buried" in
the proxy materials.
5.

Corporations

0-

310(1)

The business judgment rule protects from substantive review
analysis by a court of the wisdom of debatable decisions by a disinterested board of directors.
6.

Corporations

>=

310(1)

Delaware law does not prohibit a bidder being treated differently
so long as maximum shareholder value is the goal. The board of
directors owes a duty of fairness to the shareholders, not the persons
seeking to acquire the company.
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Injunction

C--

138.21, 138.24

A minority shareholder of common stock has failed to demonstrate that the harm it will suffer if a preliminary injunction is
denied outweighs the harm defendants will suffer if such an injunction
is granted when the board has adequately disclosed all material facts
of the merger and all outstanding shares of preferred stock have
been redeemed prior to the consummation of the merger.
Wayne N. Elliott, Esquire, Michael Hanrahan, Esquire, Elizabeth
M. McGeever, Esquire, and Chandlee Johnson Kuhn, Esquire, of
Prickett, Jones, Elliott, Kristol & Schnee, Wilmington, Delaware,
for plaintiff.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Carrington, Coleman, Sloman & Blumenthal, Dallas, Texas, for defendant Southern Union Company
and individual defendants.
R. Franklin Balotti, Esquire, and Gregory V. Varallo, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Fleischman
and Walsh, P.C., Washington, D.C. for defendants Metro Mobile
CTS, Inc. and SU Acquisition, Inc.
CHANDLER,

Vice-Chancellor

Plaintiff TCG Securities, Inc. ("TCG") filed a verified complaint on December 13, 1989, seeking to enjoin consummation of a
merger between defendants Southern Union company ("Southern
Union") and SU Acquisition, Inc. ("Newco"). Newco is wholly
owned by defendant Metro Mobile CTS, Inc. ("Metro"). The complaint names Southern Union's directors as individual defendants.
Southern Union and the individual defendants answered the complaint on January 7, 1990. Metro and Newco filed a motion to
dismiss.
The parties have conducted expedited discovery, including document production and depositions. On January 19, 1990, TCG filed
its opening brief in support of its motion for a preliminary injunction.
Defendants' answer and TOG's reply followed thereafter. The preliminary injunction hearing was held on Tuesday, January 30, 1990.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

The challenged merger transaction is scheduled to close on Wednesday, January 31, 1990.
For the reasons that follow the application for preliminary relief
is denied.
I.

The Parties
Plaintiff TCG, a privately held Texas corporation wholly owned
by Mr. T. C. Griffith, is a common stockholder of Southern Union.
TCG presently owns about 100 shares of Southern Union common
stock.
Defendant Southern Union is a Delaware corporation, primarily
operated out of Texas. Southern Union has 10,148,941 shares of
common stock outstanding which trade publicly on the New York
Stock Exchange and are widely held. Southern Union also has 250,000
shares of 10% cumulative preferred stock (the "preferred") outstanding. This stock was registered when it was sold and is held
beneficially by approximately ten entities including institutional investors, banks and insurance companies. The record suggests that the
preferred is not actively traded. Among other rights, the preferred
has the right to an established price upon redemption. In addition
to the established price, the redeemed preferred have rights to accrued
dividends.
Southern Union is engaged in various aspects of the energy
business. These operations are carried out through two principal
divisions. The first, Southern Union Gas Company ("Utility") is a
major multi-territory distributor of natural gas in the southwest
United States. The second, Southern Union Exploration Company
("SX") is involved in oil and gas exploration and production. SX's
primary assets are gas reserves in New Mexico. Southern Union is
also a party to numerous lawsuits related to its business operations,

involving contract disputes between SX and its major gas purchaser,
Public Service of New Mexico ("PNM"). The value of this litigation
to Southern Union is one of the major points of controversy in this
action.
Utility and SX have performed well and are generally considered
attractive operations. Southern Union as a whole, however, has a
recent history of poor performance. As a result, Southern Union
recently divested itself of several of its non-regulated operations that
were performing inadequately. It seems that during the mid-1970s
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Southern Union entered the real estate, savings and loan, refining
and marketing businesses. In the last several years, Southern Union
has reorganized to focus on its profitable energy operations.
The individual defendants are Southern Union's five directors.
Franklin W. Denius ("Denius") is the chairman, president and chief
executive Officer of Southern Union. Denius owns beneficially 390,799
(3.9%) shares of common stock. A. M. Wiederkehr ("Wiederkehr")
is the president and chief operating officer of SX. Wiederkehr is
beneficial owner of 16,152 shares of Southern Union common stock.
The remaining directors-Wofford Denius, the son of Franklin Denius, Edmundo R. Delgado and Stanley A. Milner-each own varying
amounts of Southern Union common stock. There are no allegations
that any of the Southern Union directors have any interest in Metro.
Thus I note that the board appears completely disinterested and
independent with respect to this transaction.
Pre-Transaction Events
On January 3, 1989, Southern Union received an allegedly
unsolicited offer from Enserch Corporation ("Enserch") for a merger
in which each share of Southern Union common stock would be
converted into .535 common shares of Enserch common stock.
Southern Union alleges that the Enserch offer had a value of around
$10.16 per share of Southern Union common stock. In the quarter
prior to the Enserch offer Southern Union's common stock had been
trading between $7 1/2 to $9 3/8. While Southern Union deferred
action on the Enserch offer, they issued a press release on January
12 stating that the offer had been made. A second press release was
issued on January 31 stating that Shearson Lehman Hutton ("Shearson") had been retained by Southern Union to evaluate the Enserch
offer and other available alternatives including: remaining independent, effecting a corporate restructuring, initiating discussions
with others, or evaluating other plans of business reorganization.
On March 16, 1989, the Southern Union board met with Shearson to review available alternatives. Shearson was authorized to
explore the possible sale of all or portions of Southern Union, including SX or Utility. A press release was issued stating that Shearson
was instructed to contact third parties. No decision, however, as to
Southern Union's course of action seems to have been made. Shearson
was under the impression that the board wanted to see what the
company was worth and if there were any potential buyers. There
are indications that Denius thought staying independent might be
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the best course of action. The board was also of the view that the
shareholders might be best served by a transaction that allowed them
to continue as equity participants. While the board appears to have
not mapped out a clear course of action, it continued to take steps
necessary for a significant transaction of some type.
After and during the period that Shearson contacted third parties,
Shearson sent out confidentiality/standstill agreements to interested
third parties. Those parties signing the agreements were then sent
a Shearson prepared confidential information memorandum containing detailed information about Southern Union. In May, 1989,
Shearson and Southern Union established a data room at Southern
Union's Dallas offices to provide additional information to interested
parties. Some ten interested parties visited the data room. Shearson
characterizes visitors to the data room as very serious potential
bidders.
In late April, Aaron Fleischmann, Esquire, of Fleischmann &
Walsh, counsel for Metro, contacted Denius to express Metro's
interest in the company. On May 11, 1989, George Lindeman
("Lindeman"), Metro's chairman and controlling shareholder, telephoned Denius about possible transactions between Metro and
Southern Union. Metro signed a confidentiality/standstill agreement
on May 12, thereafter receiving confidential information about
Southern Union.
On May 31, 1989, Lindeman and his attorney Stephen Bouchard, of Fleischmann & Walsh, met with Denius and two Shearson
representatives, William Shutzer and Michael McAllister in New
York City. At the dinner meeting, Shearson gave an informal presentation concerning Southern Union and its current activities. Lindeman stated that he would be willing to consider purchasing Southern
Union for $13.50 per share. Lindeman also expressed reservations
about placing a formal bid and entering a bidding contest. Denius
and Shearson agreed to get back to Metro yet made no attempt to
negotiate at that time. Shearson was authorized by Denius to contact
Lindeman the next day to clarify Metro's bid and to seek additional
consideration. Shearson allegedly suggested a $.375 per share increase, influencing Metro to increase its bid to $13.875. It is unclear
whether any other interested party was contacted about raising their
bid. Southern Union has alleged, however, that contacting Metro
was logical in light of the fact that the Metro bid was the best bid
to date and the only bid for all of Southern Union's assets.
On June 1, 1989, Shearson sent bid procedure letters to all
parties that had shown an interest in transactions involving all or
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some of Southern Union. Shearson's cover letter and the enclosed
bidding guidelines sought offers for all outstanding Southern Union
common stock or for SX. The bid procedure letter required the
submission of all bids by 12:00 noon on Friday, June 16, 1989.
Southern Union's outside counsel, Carrington, Coleman, Sloman & Blumenthal sent a draft merger agreement to Metro on June
2, 1989. Draft merger contracts were allegedly sent to all interested
parties at some point thereafter. Around June 5, 1989, Metro conducted due diligence and Enserch withdrew from the process. On
June 8, the interested parties were contacted and informed that the
bid date might be accelerated. That same day Southern Union
received from Metro a mark-up of the proposed merger contract.
Shearson, before the bidding dosed, met with Metro to negotiate
the terms of the merger contract. On June 12, all interested parties
were contacted by Shearson and told to make their best offer by
noon, June 13.
Shearson analyzed the bids that were received. On June 14,
1989, Southern Union's board met to consider a proposed merger
agreement between Metro and Southern Union. The board approved
a cash merger agreement with Metro ("original agreement"). Only
board member Delgado voted against the agreement on the purported
grounds that Southern Union should evaluate other alternatives. The
original agreement cashed out the common stockholders at $13.80
per share and the preferred at $108 per share, which was the redemption price for the preferred under its certificate of designations.
It is alleged that the parties decided to pay the preferred the $108
redemption price out of concern that the preferred might block the
merger. It appears that under Southern Union's restated certificate
of incorporation ("certificate") and the certificate of designation for
the preferred stock, a two-thirds vote of the outstanding preferred
stockholders is required before certain mergers may take effect.
Southern Union's proxy statement, however, opined that a favorable
vote of the preferred shareholders was not required in connection
with the merger now being challenged.
The Challenged Transaction
On July 13, 1989, Metro proposed several changes to the original
agreement. The resulting agreement ("amended agreement") is the
memorializing document to the present challenged transaction. Under
the amended agreement, Newco, a newly formed Metro subsidiary,
would be merged into Southern Union, rather than Southern Union
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merging into Metro as originally contemplated. The amended agreement also gave Southern Union's preferred stockholders the right to
"opt out" of the merger if two-thirds of the preferred stock was not
voted in favor of the merger and, instead, have their stock redeemed.
The preferred stock would be redeemed out of a fund to be established
by Metro. The amended agreement also increased the amount of
Southern Union common stock which Metro could acquire on the
open market from 4.9% to 9.9%.
Southern Union sent an October 20, 1989, dated proxy statement
to all Southern Union shareholders soliciting approval of the amended
agreement at a special stockholders' meeting to be held on November
21, 1989. The proxy statement informs the shareholders that, absent
perfection of appraisal rights, the common stock would be converted
into the right to receive $13.80 in cash. The preferred stock would
either be converted into the right to receive $108.00 in cash or would
be redeemed within 60 days after the merger for $108.00. The proxy
statement goes on to state that the merger agreement requires a
favorable vote of common stock but not the preferred stock. If two
thirds of the preferred vote affirmatively, they will receive $108 in
cash upon consummation of the merger. If the requisite affirmative
vote of the preferred was not obtained then the preferred would
remain outstanding, but would be redeemed for $108 within 60 days
after the merger. TCG claims that the preferred had a financial
incentive to not approve the merger because upon redemption the
preferred are entitled to the $108 redemption price plus accrued
dividends to the redemption date. In one scenario TCG claims that
the preferred could be entitled to $113.40 per share. At the special
stockholders' meeting, the common stockholders approved the amended
agreement, but only 58% of the preferred voted in favor.
On January 3, 1990, Southern Union's board met to consider
redeeming the outstanding preferred stock. On that same day, a
notice of redemption was mailed to holders of Southern Union's
preferred stock. Under Southern Union's certificate, it appears that
the preferred stock ceases to be outstanding once funds necessary
for redemption have been deposited and notice of redemption has
been made.
II.
[1] A plaintiff seeking preliminary injunctive relief has the burden
of establishing a reasonable likelihood of success on the merits of
his claims, that he will suffer irreparable harm before a final hearing
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may be had, and that the harm to the plaintiff if injunctive relief
is denied outweighs the harm to the defendants if injunctive relief
is granted. Ivanhoe Partners v. Newmont Mining Corp., Del. Ch., 533
A.2d 585, 600, aff'd, Del. Supr., 535 A.2d 1334 (1987).
III.
[2] In addressing the merits of TOG's various substantive claims,
I adopt the apparent ranking order chosen by TCG's counsel at oral
argument. TCG's first claim is that defendants breached their fiduciary duty of candor by failing to fully and accurately disclose all
facts germane to an evaluation of the fairness of the merger consideration. Defendants' fiduciary obligation to disclose all material facts
in an atmosphere of complete candor is well established. Sealy Mattress
Co. of N.J. v. Sealy, Inc., Del. Oh., 532 A.2d 1324, 1338 (1987)
(citing Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944
(1985)). The appropriate legal test as articulated in Rosenblatt, supra,
requires disclosure of those facts that are material. A fact is material
if there is a "substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as having
significantly altered the 'total mix' of information made available."
Rosenblatt, supra (citing TSC Industries, Inc. v. North-way, Inc., 426
U.S. 438, 449 (1979)).
TCG has subdivided its disclosure claim into two parts. The
first part includes those allegations of misleading and incomplete
disclosure concerning contingent assets and liabilities, i.e., pending
litigation. The second includes those allegations of misleading and
incomplete disclosures concerning the bidding process in general and
aspects of Southern Union's dealings with Metro in particular.
I understand TCG's claim involving the disclosure of Southern
Union's litigation to assert that those disclosures are inadequate in
detail and have been purportedly "buried" in the proxy statement.
Whether the litigation was disclosed with sufficient detail must be
viewed in light of the Rosenblatt test. To this end I find that more
detailed disclosure of the litigation would not significantly alter the
total mix of information as viewed by the reasonable investor.
TOG's argument that the shareholders deserved more detailed
disclosure of the pending litigation because the bidders had access
to such information is unpersuasive. They cite In re Envirodyne Industries Inc., Del. Ch., 0. A. No. 10,702, Hartnett, V.0., slip op.
at 8 (Apr. 20, 1989) in support of this proposition. That holding,
however, is more subtle than plaintiff contends. The information at
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issue in Envirodyne Industrieswas confidential revenue and profit breakdowns of Envirodyne's three principal divisions. The information
was obviously heavily relied upon by the investment bankers and
the bidders. This Court concluded that "[s]uch divisional information
is material where the offeror utilizes such information in formulating
its bid." Envirodyne Industries, slip op. at 8.
The present case is distinguishable from Envirodyne. First, information about the litigation was disclosed, albeit in an allegedly
unspecific and hard to find fashion. Second, there is absolutely no
evidence of record that the information was utilized in any uniform
fashion by the bidders. In fact, the only information concerning any
bidder's treatment of the information was that Metro discounted to
20% Shearson's estimate of potential asset value of the most significant positive aspect of Southern Union's litigation. Unlike the
revenue and profit breakdowns in Envirodyne Industries, there is no
consensus as to how the litigation in the present action should be
valued. While figures can be produced, whether the figures are to
be placed on the asset or liability side of the ledger remains mere
speculation until final judgment. Third, the very nature of pending
litigation requires that an acquiree make detailed disclosures of pending litigation to potential acquirers. An acquirer of Southern Union
would essentially buy Southern Union's pending litigation. The successful acquirer would be responsible for the litigation and therefore
has an obvious interest in whatever pending litigation it is acquiring.
This interest should not be equated in the particular circumstances
here with the Rosenblatt test for materiality. Because of the speculative
nature of Southern Union's pending litigation, and the absence of
record evidence suggesting it was utilized or relied upon by bidders
in formulating their offers, I conclude that a more detailed explanation
of Southern Union's litigation was not required by the directors'
fiduciary duty of candor.
[3] In addition to not meeting the Rosenblatt materiality test,
defendants assert that the disclosure concerning the litigation should
not be disclosed under the test for "soft information" established in
Flynn v. Bass Bros. Enterprises, Inc., 3d Cir., 744 F.2d 978, 988 (1984)
and followed by this Court. In re Anderson Clayton ShareholdersLitigation,
Del. Ch., 519 A.2d 680, 692 (1986). The test in Flynn requires
weighing the potential aid information will give a shareholder against
any potential harm. Specifically, defendants cite Shamrock Holdings,
Inc. v. PolaroidCorp., D. Del., 709 F. Supp. 1311, 1318-1320 (1989),'
1. While it is true that the nature of the litigation, absent valuation estimates,
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which applied the Flynn test to the question of whether certain facts
pertaining to pending litigation should be disclosed. Indeed, Shamrock
Holdings, Inc. stands for the proposition that in relation to unresolved
litigation, no disclosure of specific estimates of probable recovery
made by management and the directors, nor past negotiations concerning settlement, are required. 2 TCG counters in its reply brief
that they do not seek specific valuations of the litigation. TCG fails,
however, to inform this Court as to what information concerning
the litigation, that would be material to the reasonable investor
weighing his options, they do seek. In view of the tests in Flynn and
Rosenblatt, I am unable to fathom what further disclosures concerning
the pending litigation could be required by Delaware law.
[4] TCG next argues that any disclosures concerning the pending
litigation that were made are inadequate because they were buried
in the proxy statement. TCG cites this Court's opinion in Weingarden
& Stark v. Meenan Oil Co. et aL, Del. Ch., C. A. No. 7291 & 7310,
Berger, V.C., slip op. at 9 (Sept. 10, 1984) in support of its claim
that the "buried facts" doctrine should be invoked. That case stands.
for the proposition that disclosure is inadequate if the disclosed
information is "buried" in the proxy materials. Id. Whether information is "buried" is the type of determination not logically susceptible to the bright line test that TCG attempts to create.3 TCG
urges a bright line test that would make all material disclosures
contained in footnotes of proxy statements inadequate. IWeingarden is
cited in support of this proposition, but I do not read it so expansively.
The case cited in Weingarden that found disclosure in a footnote to
be inadequate is factually distinct. There, the information contained
in the footnote on the next-to-last page of the prospectus radically
changed information that had been disclosed in the body of the
was disclosed more fully in Polaroid, such was required in that case due to the size
and stage of that litigation. This Court characterized the unliquidated asset as
"potentially enormous." Shamrock Holdings, Inc., 709 F. Supp. at 1318. In addition
the liability phase of the litigation involving several patents had already been
concluded in Polaroid's favor. Id. at 1315 n.3. And finally, Polaroid itself had
characterized the litigation as its single most important asset. Id. at 1318. Even in
light of the fact that disclosure questions must be determined on a case-by-case
basis, F/ynn, 744 F.2d at 988, I find the factual situation in Shamock too disparate
to be of assistance.
2. TCG also seeks disclosure of recent settlement negotiations concerning
Southern Union's principal litigation with PNM. Defendants have submitted an
affidavit asserting that no such recent negotiations have occurred.
3. Indeed, creation of such a bright line test is contrary to the stated wisdom
that disclosure questi6ns must be determined on a case-by-case basis, Flnm, 744
F.2d at 988.
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prospectus with no apparent reference to the essential footnote. Even
if I were to adopt TOG's proposed rule, the present disclosures would
prove adequate as they are not "buried in a footnote." In fact many
of the disclosures are found in, the text of Southern Union's Form
10-K within the proxy statement. While the Form 10-K is an appendix
to the proxy statement, Southern Union made reasonable efforts to
incorporate the Form 10-K into the proxy statement. The Form 10K is cross-referenced in several places in the text of the proxy
statement where a shareholder might require additional and more
detailed information. I find the disclosures concerning Southern
Union's pending litigation adequate in detail and reasonably accessible to an interested shareholder.
The second part of TOG's disclosure claim involves allegations
of misleading and incomplete disclosures of the bidding process and
Southern Union's dealings with Metro. Swift elimination of TOG's
claim that defendants' conduct violated Delaware law requiring a
fair and even-handed negotiation process will facilitate discussion of
the second part of TOG's disclosure claim.
[5] In TCG's opening brief, but not in its reply brief or at oral
argument, there is a claim that Southern Union violated its duties
under Revlon in its conducting of the auction process and the subsequent agreement with Metro. See Revlon Inc. v. MacAndrews and
Forbes Holdings, Del. Supr., 506 A.2d 173 (1986). Any discussion is
unnecessary as it is clear from the record that Southern Union's
disinterested board conducted a bidding process and reached a rational agreement well within its informed business judgment. See City
Capital Associates L.P. v. Interco, Inc., Del. Ch., C. A. No. 10,150,
Allen, C. (Nov. 1, 1988); In re Envirodyne Stockholders Litigation, supra.
The business judgment rule protects from substantive review analysis
by a court of the wisdom of such debatable questions. See In re J.
P. Stevens & Co., Inc., Del. Ch., 542 A.2d 770, 783 (1988).
I understand TOG's evolving disclosure argument concerning
the bidding process to be that the description of the auction process
in the proxy is different from the actual process to the point of being
misleading and inadequate. I do not, however, understand TOG's
contention that the proxy statement is inaccurate in this respect as
the proxy's recitation of the process appears consistent with the factual
record. Additionally, I do not find that the proxy statement required,
under the appropriate test, a description of the process in the playby-play detail deemed necessary by TCG.
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[6] Central to TOG's argument on this second part of their
disclosure claim is their unsupported contention that Metro was
excepted from the bidding process. In fact, the record indicates that
the bidding process moved ahead at the same time that Southern
Union negotiated with Metro. TOG then argues, nevertheless, that
these negotiations, occurring during the bidding, should have been
disclosed. Before asking "why" in the language of the test articulated
in Rosenblatt, it is important to remember that Delaware law does
not prohibit a bidder being treated differently so long as maximum
shareholder value is the goal. The board owes a duty of fairness to
the shareholders, not the persons seeking to acquire the company.
In rej.P. Stevens & Co., Inc., 542 A.2d at 782. Play-by-play disclosure
of the bidding process in the circumstance here would not alter the
total mix of information made available to Southern Union's shareholders.
Finally, I rule in this same fashion concerning the miscellaneous
items, that are various parts of the process, that TOG claims should
have been disclosed. These items concern specific aspects of the
process leading up to the merger agreement as well as disclosure of
the motivation4 behind some of the results of the process. For ex,ample, TOG seeks disclosure of Southern Union's arrangement with
Shearson, details concerning Shearson's valuation methodology and
the motivation behind Southern Union's final decision as to how to
deal with the preferred. The simple fact of the matter is that a
reasonable line has to be drawn or else disclosures in proxy solicitations will become so detailed and voluminous that they will no
longer serve their purpose. The Rosenblatt test works well in demarcating the appropriate line, and this proxy statement falls within it.
IV.
TOG raises two related challenges to the validity of the merger.
First, it argues that the merger did not receive approval from the
holders of two-thirds of Southern Union's preferred stock at the
November 21, 1989, special meeting. Second, it contends that Southern

4. The motivation behind certain actions that are disclosed to shareholders
need not generally be disclosed. Bertoglio v. Texas-Inlenrional Corp., D. Del., 488
F. Supp. 630, 650 (1980); Wil!iamr v. Geier, Del. Ch., C. A. No. 8456, Berger,
V.C., slip op. at 12 (May 20, 1987).

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

Union's January 3, 1990, notice to redeem all of its preferred stock
was legally insufficient as a means of removing the outstanding
preferred stock as an obstacle to the merger.
About 250,000 shares of 10% cumulative preferred stock was
issued by Southern Union in 1987. Its certificate of incorporation
requires that holders of such stock, by a two-thirds vote, must approve
certain defined business consolidations or mergers. Article Fourth,
paragraph 7 of Southern Union's charter provides in pertinent part
that:
(7) So long as any shares of Preferred Stock are outstanding,
the Corporation shall not, without the affirmative vote at
a meeting (the notice of which shall state the general character of the matters to be submitted there at), or the written
consent with or without a meeting, of the holders of at
least 66-2/3 percent in Stated Value of the then outstanding
shares of Preferred Stock:
(d) Effect the merger or consolidation of the Corporation
into or with any other corporation, or the merger of any
other corporation into the Corporation, unless the corporation resulting from or surviving such merger or consolidation will upon consummation of such merger or
consolidation have no class of stock and no other securities,
either authorized or outstanding, ranking prior to or on a
parity with the Preferred Stock, except the same number
of shares (or aggregate par value or Stated Value) of stock
and the same principal amount of or other securities with
the same rights and preferences as the stock and other
securities of the Corporation respectfully authorized and
outstanding immediately preceding such merger or consolidation and unless each holder of the Preferred Stock immediately preceding such merger or consolidation shall
receive or retain the same number of shares (or aggregate
par value or Stated Value) of stock with the same rights

and preferences of the resulting or surviving corporation.
In light of this charter provision, Southern Union and Metro decided
to offer holders of Southern Union's preferred stock a two-thirds
vote in connection with the merger. If that vote were obtained, the
preferred stock would be converted into a right to receive $108 cash
in the merger. On the other hand, if the requisite vote were not
received, the preferred stock would be called for redemption, thus
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permitting the merger to proceed without having obtained a twothirds vote of the preferred. Because holders of only 58% of the
preferred stock voted in favor of the merger, Southern Union and
Metro proceeded on the second course, with Southern Union issuing
on January 3, 1990, the notice of redemption to holders of its
preferred stock.
TOG views Article Fourth, paragraph 7 very differently, interpreting it as requiring a two-thirds vote of all preferred stock outstanding on the date established for the stockholder vote on the
proposed merger. If preferred stock is outstanding on the date the
stockholders assemble to vote, the preferred stockholders must approve the proposed merger agreement by a two-thirds vote in order
for the merger to proceed. In TOG's view, the charter does not
permit the second alternative redemption course. According to TOG,
since Southern Union's preferred stockholders had the right to vote
at the November 21 special meeting, the later redemption of the
preferred is of no consequence. Once having voted on the proposed
merger, TOG argues, the effect of the negative preferred vote cannot
be later undone through the redemption vehicle. By this interpretation, the merger cannot proceed even though Southern Union's
redemption call will eliminate all of the outstanding preferred stock
before the effective time of the merger.
Provisions of certificates of incorporation, even if written with
great care and precision, often lead to conflicting interpretations.
Such is the case here. I conclude, however, that plaintiff has not
demonstrated a sufficient likelihood of ultimate success on this claim
to justify the preliminary relief it seeks. First, one can plausibly read
the ordinary language of the charter as providing that if preferred
stock is outstanding at the time certain mergers are scheduled to
take effect, the holders of such stock must have been afforded an
opportunity to vote with respect to such mergers, either at a meeting
convened for that purpose or by written consents. On the other
hand, if no preferred stock is outstanding when the proposed merger
is scheduled to take effect, whether the holder of such stock has or
has not assented to it is irrelevant.
TOG assails this interpretation of Article Fourth, paragraph 7
as illogical and flawed. It insists that whether the preferred stock
was required to vote on the merger is a question that must be
determined by looking at a singular moment in time-the October
16, 1989, record date established for the vote on the merger agreement. To conclude otherwise, TOG argues, would be "dear legal
error" (citing Berlin v. Emerald Partners, Del. Supr., 552 A.2d 482
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(1989)). Berlin concerned a particular charter provision of the May
Petroleum Company that required a supermajority vote to approve
a merger with any entity that held 30% or more of May 's outstanding
common stock. The issue was whether a 52% holder who proposed
a merger with May triggered the supermajority vote requirement
where the 52% holder, between the time the May board approved
the merger and the date of the stockholder vote, reduced his holdings
to below 30%. Looking to the language of the charter provision and
its purpose, the Supreme Court held that the supermajority vote
provision applied only to mergers with entities owning 30% or more
of May 's stock at the time of the record date for the stockholder
vote. 552 A.2d at 488-89. A supermajority vote was thus not required
to approve the merger.
As the Berlin Court recognized, the starting point for understanding the import of a charter provision is its express language.
The provision in question here is unlike May Petroleum's charter
provision. Article Fourth paragraph 7 conditions certain mergers
between Southern Union and another entity by providing that such
mergers can take effect only if, on the effective date, one of the
following conditions has been satisfied: (1) No shares of cumulative
preferred stock are outstanding, or (2) A supermajority of the holders
of preferred stock have approved the merger through written consents
or a meeting called for such a purpose. This interpretation of Southern
Union's charter does not conflict with Berlin's holding. It is true that
one must look to the record date to determine if preferred stock was
outstanding and entitled to vote at the special meeting. But the more
relevant question here is whether, at the moment the merger is
scheduled to take effect, shares of Southern Union's preferred stock
remain outstanding and, if so, whether a supermajority of such stock
has voted to approve the merger. Here, Southern Union and Metro
have taken the necessary steps to ensure that all of Southern Union's
preferred stock is redeemed before the merger takes effect. And that
is the precise contractual protection that Southern Union's charter
provision is designed to afford preferred stockholders.

Southern Union has the power, under its certificate of incorporation, to redeem preferred stock at any time and preferred stock
that is redeemed is no longer considered outstanding for any purposes.
Holders of such stock are limited to collecting the redemption price
from the depository institution holding the redemption funds. This
interpretation is consistent with the underlying purpose of Southern
Union's certificate, which was obviously designed to safeguard preferred stockholders from certain mergers or consolidations that might
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affect adversely the preferred stockholders. Once the preferred has
been called for redemption, however, the need for special protection
disappears.
Next, TOG challenges the legal sufficiency of the January 3
notice of redemption. It contends the redemption notice is invalid
because it is made contingent upon satisfaction or waiver of all
conditions of the merger. Moreover, the notice fails to specify a
redemption date (instead providing that redemption will occur on
February 5, 1990 or the date on which the conditions to the merger
are satisfied or waived) and fails to indicate that funds for the
redemption have been irrevocably deposited to pay the redemption
price upon surrender by the preferred holders of their share certificates.
Nonetheless, Southern Union has the right under its certificate
to redeem its preferred stock and TOG has not directed me to any
specific provision in the certificate that Southern Union's January
3 redemption notice arguably violates. 5 Southern Union and Metro
have committed themselves, through the redemption notice and the
merger agreement, to redeem all 250,000 shares of Southern Union
preferred stock at a price of $108 per share. The merger agreement
specifies the methods by which funds will be transferred in connection
with the redemption before the effective time of the merger. 6 Until
the funds are transferred and the other conditions satisfied, the
preferred stockholders retain all the rights afforded them under
Southern Union's certificate, including the right to vote upon certain
mergers. On this record and for purposes of this motion, therefore,
I am not persuaded that TOG has shown an ultimate likelihood of
success on the merits of this claim. While TOG argues that the
record at this moment and time requires me to find that the redemption has not been funded (and is therefore invalid), evidence
of a fimding procedure and commitment exists in the merger agree5. As Southern Union points out, no holder of preferred stock has objected
to the redemption or the redemption notice. Since TCG owns only common stock,
one might legitimately question what cognizable interest of TCG's is threatened by

the redemption which would give it standing to complain. For purposes of this
motion, however, I have passed over the issue by assuming the existence of such

an interest.
6. Southern Union will be loaned $27,000,000 before consummation of the
merger by SU Acquisition, the proceeds of which (together with Southern Union

funds of an amount equal to accrued dividends) will be deposited with Texas
Commerce Bank-Dallas N.A., for disbursement to the preferred stockholders upon
surrender of their share certificates. See Frank Denius Aff't. (Jan. 30, 1990).
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ment and in the record. See Peter H. Kelly Affidavit,
3-5; Frank
Denius Affidavit,
2-3. Furthermore, I consider it inappropriate
to rule on an issue based on assumptions about what parties will or
will not do at some future moment in time. Holders of Southern
Union's preferred stock have been notified that their stock will be
redeemed if certain conditions are met or waived. On this record
and for purposes of this motion, I cannot find the redemption invalid
simply because the conditions have not been satisfied or waived on
the date of the preliminary injunction hearing. Cf Stroud v. Milliken
Enterprises Inc., Del. Supr., 552 A.2d 476 (1989).
Accordingly, with respect to TOG's claims regarding the proxy
solicitation, conduct of the auction, and validity of the merger agreement and redemption notice, I conclude that it has failed to demonstrate a sufficient likelihood of ultimate success on the merits to
justify the preliminary relief it seeks.
V.
[7] In addition to its failure to demonstrate a likelihood that it
will succeed on the merits of its claims, TOG has also failed to show
that the harm it will suffer if the preliminary injunction is denied
outweighs the harm defendants will suffer if such an injunction is
granted. See Ivanhoe Partnersv. Newmont Mining Corp., Del. Supr., 535
A.2d 1334, 1341 (1987). This is because it is undisputed that Metro's
$13.80 bid offers Southern Union stockholders a significant premium
over its historical market price. It is also clear that Metro's offer is
the product of an arm's-length transaction. Southern Union had been
"in play" for several months. Shearson had actively shopped the
company, with more than a dozen entities bidding to acquire parts
of Southern Union. Metro's bid, moreover, was at a far greater
price than any other offer and was the only offer to acquire all of
Southern Union. No other offer for Southern Union has emerged
since the announcement in June 1989 of Metro's proposal. Indeed,
no other potential bidder has even expressed an interest in attempting
to match Metro's offer. It is also undisputed that a delay in receiving
Metro's cash offer will be injurious to Southern Union stockholders
because of the time value of money. Worse still, if the merger is
enjoined Metro has indicated that it will "probably walk away"
from the transaction. Southern Union views this risk seriously since
it is likely that its stock would free fall to as low as $7 a share if
the merger does not proceed. Frank Denius Aff't.
19, PX 27.
Because the Metro offer is the only transaction available and
because entry of an injunction against the merger would inevitably
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threaten Southern Union shareholders with loss of an opportunity
to cash in their investments at a substantial premium, I am satisfied
that the risk of inflicting dire financial results upon the stockholders
by issuance of such an injunction outweighs the harm, if any, that
TCG will suffer if the relief it seeks is denied. See In reJ. P. Stevens
& Co., Inc., 542 A.2d at 784; Freedman v. Restaurant Association Industries, Inc., Del. Ch., 0. A. No. 9212, Allen, C. (Oct. 16, 1987).
VI.
For all of the above reasons, plaintiff TOG's application for a
preliminary injunction in this case is denied.

JIM WALTER CORP. v. ALLEN
No. 10,974
Court of Chancery of the State of Delaware, New Castle
January 12, 1990
Declaratory plaintiff, Jim Walter Corporation, sought a declaratory judgment that it was not liable as sole shareholder of its
subsidiary corporation, The Celotex Corporation, under an alter ego
or piercing of the corporate veil theory for the torts of its subsidiary.
In excess of 80,000 individuals have made claims for personal injuries
allegedly caused by the subsidiary as a manufacturer and distributor
of products containing asbestos. Defendants moved to stay or dismiss
the declaratory judgment action on the alternative grounds that (1)
they have not asserted a claim against plaintiffs on an alter ego or
piercing the corporate veil theory and (2) litigation of this issue
should be stayed in the chancery court, in light of the fact that the
same issue was being litigated in an action brought as a class action
(but not yet certified) in the United States District Court for the
Eastern District of Texas.
The court of chancery, per Chancellor Allen, held that defendants' motion to dismiss the declaratory judgment action should be
denied, because although defendants had not submitted these claims
to adjudication, they also had not waived them in a binding way.
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The court also declined to stay the declaratory judgment action,

holding that defendants failed to show that Delaware was an inappropriate forum for the resolution of this question of Delaware corporate law.
1.

Courts

0

5, 20, 472

Under the split law/equity jurisdiction that subsists in Delaware,
a determination that the corporate fiction may be set aside is an
equitable remedy available solely from the Delaware Court of Chancery.
2.

Declaratory Judgment

0

292

The willingness of a declaratory defendant to adjudicate the
claim, if he has an interest in the matter that is actual and adverse,
is irrelevant.
3.

Action

C

67, 69(2)

A later filed action in Delaware will be stayed in favor of an
earlier filed action in another jurisdiction, if that other action is
between the same parties, arises from the same acts or transaction,
and is capable of doing complete justice in the circumstances.
4.

Courts

0-

28

Where plaintiffs have first chosen to commence litigation in
Delaware, the court will only in rare circumstances stay that action
in favor of a later filed action between the same parties.
5.

Action

C

69(4), 69(5)

Courts

0-

28

The factors relevant to a motion based on forum non conveniens
largely concern the convenience of the parties and witnesses, the
availability of processes and procedures conducive to efficient and
fair adjudication, and whether Delaware law is applicable.
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Courts

C--

28

While a plaintiff's desire to avail itself of a forum's experience
in applying its own law as a forum court may have developed is
legitimate-and is entitled to some weight in the determination of
forum non conveniens, it should by no means be regarded as conclusive,
but rather as one factor.
Paul P. Welsh, Esquire, A. Gilchrist Sparks, III, Esquire, and Robert
J. Valihura, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Timothy A. Andreu, Esquire, of Holland
& Knight, Tampa, Florida, for plaintiff Jim Walter Corporation.
Robert B. Anderson, Esquire, and Paul A. Bradley, Esquire, of
McCarter & English, Wilmington, Delaware, for plaintiff The Celotex Corporation.
Irving Morris, Esquire, and Kevin Gross, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware; and Thomas
W. Paterson, Esquire, of Susman, Godfrey, Houston, Texas, for
defendants.
ALLEN,

Chancellor

Defendants have moved to stay or dismiss this declaratory judgment action on the alternative grounds (1) that they have asserted
no claim against plaintiffs of the kind that plaintiffs seek to now
have adjudicated, and (2) litigation of the issue sought to be tendered
should be stayed in this court in any event, in light of the fact that
the same issue is being litigated in an action brought (but not yet
certified) as a class action and presently pending in the United States
District Court for the Eastern District of Texas.
The declaration sought is that plaintiff Jim Walter Corporation
is not liable in its capacity as sole shareholder of plaintiff The Celotex
Corporation on an alter ego or "piercing of the corporate veil"
theory for any torts for which Celotex may be found liable.
The question is far from academic. In excess of 80,000 individuals have asserted claims arising from personal injuries allegedly
proximately caused by Celotex's activities as a manufacturer or
distributor of products containing asbestos. Of these, some number
include litigation claims that join Jim Walter Corporation as a de-
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fendant and assert an alter ego theory as a basis for liability against
it.
In Delaware, approximately 180 personal injury claims against
Celotex and Jim Walter Corporation have been filed in 55 civil
actions in the Superior Court. Defendants are all of the plaintiffs in
those suits. On May 16, 1989, counsel for declaratory defendants
made statements in the Superior Court that would lead a reasonable
mind to conclude that the theory or theories urged in support of the
claim that Jim Walter Corporation was liable included a theory that
the distinct corporate identity of Celotex should be ignored and its
sole shareholder held accountable for its liabilities.
[1] On July 24, 1989, this suit was filed seeking a declaratory
judgment to the contrary. This action was brought in this court
because under the split law/equity jurisdiction that subsists in our
State, a determination that the corporate fiction may be set aside is
an equitable remedy available solely from this court. Sonne v. Sacks,
Del. Supr., 314 A.2d 194 (1973).
On July 13, 1989, a class action suit was filed in the state court
of Texas purportedly on behalf of all persons asserting personal injury
claims arising from Celotex's asbestos related activities. Named as
defendants were some sixteen persons and companies allegedly liable
on any judgment that might be entered against Celotex, including
plaintiffs in this action. That suit did not seek to recover for personal
injuries, but sought a declaration on the validity of Celotex as a
corporate entity. The theory of that suit, insofar as Jim Walter
Corporation is concerned, includes an alter ego or veil piercing theory
of the kind Jim Walter Corporation seeks to litigate here. The
complaint apparently is that Celotex has been rendered unable to
satisfy all of the judgments that will or may be rendered against it.
None of the four plaintiffs in that suit have a judgment against
Celotex that they have been unable to collect, but all do have other
pending actions in which they hope to be awarded a judgment.
Discovery has proceeded to some extent in the Texas action. A
large number of documents have been produced and some depositions
have been taken, apparently in connection with a challenge to the
in personam jurisdiction of the court. That jurisdiction has now been
determined by the court to be sound. The Texas action has been
removed to the United States District Court and motions to transfer
the case to the Middle District of Florida and to remand to the state
court are pending in the District Court.
Certain entities that are defendants in that action (but not the
plaintiffs in this suit-Jim Walter Corporation or Celotex) have
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sought the protection of the United States Bankruptcy Court in
Tampa and have moved that court to extend its automatic stay to
include related actions against others-including plaintiffs here.
I.
I turn first to defendants' motion to dismiss. The principal
argument in support of this request is the assertion that the case is
not ripe for declaratory determination. In this connection, it is not
contended that the facts underlying the legal determination sought
are in flux or still developing. Rather, it is urged that the Delaware
personal injury plaintiffs (defendants here) did not intend to introduce
an "alter ego" or "piercing of the veil" theory into their Delaware
Superior Court case and have subsequently dropped Jim Walter
Corporation as a defendant in that action in order to make clear
their desire not to litigate any such theory in Delaware. Moreover,
it is said that the possibility that such a claim may be advanced in
the future by these persons is too speculative to have the immediate
real impact upon plaintiffs that would be required to make declaratory
relief appropriate.
The first of these points, however, appears irrelevant in the
circumstances as they now appear, and the second is unpersuasive
in light of the fact that defendants have, subsequent to their statements
asserting rights against the parent corporation, expressly relied upon
the fact that this theory was being raised elsewhere in a purported
class action from which, should it succeed, they would benefit.
[2] Despite the declaratory plaintiffs' action in dismissing Jim
Walter Corporation from their personal injury actions, it is the case
that the statements made to the Superior Court in connection with
dismissing that corporation constitute the assertion of rights of the
very sort now sought to be litigated. It is true that these defendants
have now in effect said that they are content to rely upon the class
litigation in Texas to adjudicate these claims, but such a statement
is in effect merely a statement of forum preference. It cannot hide,
indeed it is premised upon, the existence of the claim. Moreover,
it is established that the willingness of a declaratory defendant to
adjudicate the claim, if he has an interest in the matter that is actual
and adverse, is irrelevant. Stabler v. Ramsay, Del. Supr., 88 A.2d
546, 549 (1952).
Nor, for present purposes, can I conclude that the assertion by
these defendants does not have the sort of practically significant
present impact upon plaintiffs that is the raison d'etre of the declaratory
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judgment form of action. See Stroud v. Milliken Enterprises, Inc., Del.
Supr., 552 A.2d 476 (1989); Schick v. Amalgamated Clothing & Textile
Workers Union, 533 A.2d 1235 (1987); Heathergreen Commons Condo.
Assoc. v. Paul, Del. Ch., 503 A.2d 636 (1985). Plainly the assertion
of various claims of this sort are capable of having a significant
impact upon the present value of shares of Celotex stock owned by
Jim Walter Corporation. If those shares have the customary characteristic of limited liability, they have one value. If those shares do
not have that characteristic with respect to any Celotex liability for
personal injuries, they have a very different value. The bankruptcy
filings, while not involving plaintiffs as debtors, plainly reflect the

significance of such a distinction. It is unlikely that the statements
of defendants alone have resulted in the present uncertainty and the
resulting impact upon Jim Walter Corporation as shareholder of
Celotex. Surely the number of other cases pending in five or six
jurisdictions in which similar statements have been made or claims
asserted have had a role and perhaps a more important role in
causing that effect. But just as surely the assertions in litigation in
this State have contributed to the impact upon Jim Walter Corporation. Thus, one must conclude for purposes of this motion that
defendants have made statements concerning their rights against Jim
Walter Corporation which appear to have a present detrimental
impact on that corporation, and defendants have not submitted those
claims to adjudication nor waived them in a binding way. This set
of facts seems to fit perfectly within the model contemplated by the
declaratory judgment act.
The question posed does not have the hypothetical quality and
remote impact that marks a declaratory judgment action that is not
yet ripe. See Stroud v. Milliken Enterprises, Inc., supra. Defendants'
motion to dismiss will therefore be denied.
II.
[3-4] The next aspect of this matter to be considered is defendants' motion to stay this action in favor of the Texas action.
Resolution of such a motion requires an exercise of discretion informed by consideration of fairness, comity and efficiency. The
starting place for that analysis is the observation that, ordinarily, a
later filed Delaware action will be stayed in favor of an earlier filed
action in another jurisdiction if that other action is between the same
parties, arises from the same acts or transaction, and is capable of
doing complete justice in the circumstances. McWane Cast Iron Pipe
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Corp. v. McDowell Wellman Engineering Co., Del. Supr., 263 A.2d 281
(1970). Conversely, where plaintiffs have first chosen to commence
litigation in this forum, we will only in rare circumstances stay that
action in favor of a later filed action between the same parties. ANR
Pipeline Co. v. Shell Oil Co., Del. Supr., 525 A.2d 991 (1987). These
rules are not ironclad; circumstances may exist in which the governing
concerns of fairness, comity and efficiency dictate a different result
(as in Stepak v. Tracinda Corp., Del. Ch., C.A. No. 8457, (Aug. 18,
1989) where a first filed action was stayed) brat they provide the
general orientation.
Here, plaintiffs say that the presumptive approach of McWane
does not apply to the Texas action. They say (1) the Texas action
ought not to be regarded as the first filed action since the Delaware
Superior Court action in which the statements giving rise to the
declaratory claim were made was itself earlier filed and the claim
here made would, in most jurisdictions (in which law and equity
have been merged), be a compulsory counterclaim in that action; (2)
the defendants are not parties to the Texas action and, until that
action is certified as a nationwide class action in which they are
included, they ought not be deemed to be parties to that action for
purposes of a4-stay motion; and (3) in a nationwide class action, a
plaintiff's choice of forum should be given less respect (a proposition
for which it cites a number of federal transfer cases).'
The second of these points has force in the particular context
of this case. It appears to me particularly pertinent here that we are
dealing not with litigation between the same parties in different
jurisdictions, but with litigation involving different class members
raising the same legal issue. At least prior to the time one of those
actions is certified as a class action encompassing the plaintiffs in
2
the other action, the test of McWane cannot be said to be satisfied.
That does not mean that fairness, comity and efficiency might not
still counsel a stay, however. It does mean that the more demanding
test of forum non conveniens should be used to determine whether such
a stay should be granted.

1. E.g., Supco Automotive Parts Inc. v. Triange Auto Spring Co., 538 F. Supp.

1187, 1192 (E.D. Pa. 1982); Firmani v. Clarke, 325 F. Supp. 689, 691 (D. Del.
1971); Gender v. Merril Lynch, 621 F. Supp. 780, 782 (D.C. Ill. 1985).

2. I need express no opinion on the question whether the concept of sameparty for McWane purposes includes different individuals who are members of a
certified class.
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What does seem apparent here is that the question of Jim Walter
Corporation's possible liability should be litigated in only one jurisdiction, not each one of the five or six jurisdictions in which it
has been raised. A number of factors would bear upon the question
where that determination should be made. The cases construing the
federal transfer statute, 28 U.S.C. § 1404, or applying the narrower
common lawforum non conveniens doctrine identify those considerations.
[5-6] The factors relevant to such a motion largely concern the
convenience of the parties and witnesses and the availability of
processes and procedures conducive to efficient and fair adjudication.
See Parvin v. Kaufinan, Del. Supr., 236 A.2d 425 (1967); ANR Pipeline
Co. v. Shell Oil Co., Del. Supr., 525 A.2d 991 (1987). Also considered
on a forum non conveniens motion in this jurisdiction is whether Delaware law is applicable. Parvin v. Kaufman, supra. See also Moses H.
Cone Hosp. v. Mercury Const. Corp., 460 U.S. 1, 23, 26 (1983). Respect
for other courts demands that we acknowledge that the courts of a
sister state are fully competent to decide questions of Delaware law,
but recognition of the special, continuous experience that this court
has in construing our corporation law requires as well recognition
of the fact that that experience creates a certain expertise. As I have
had occasion to say earlier:

The legal issues relating to that contract are governed by
matters of Florida law. A Florida court could, of course,
be expected to be more familiar with and offer greater
expertise in Florida law than will this court or any court
sitting outside of that jurisdiction. However, questions of
Delaware corporation law are ultimately posed by the complaint and as to those, this court, by reason of its constant
exposure, has developed a "feel" that might not be duplicated elsewhere. While I do not regard the law to be
applied as the most significant of the factors that are evaluated on a forum non conveniens motion, I do think the
application of Delaware law does explain plaintiff's choice
of forum and is entitled to some weight. See Armstrong v.
Pomerance, Del. Supr., 423 A.2d 174, 177 (1980); McDermott,
Inc. v. Lewis, Del. Supr., 531 A.2d 206 (1987).
Hoover Industries, Inc. v. Chase, Del. Ch., C.A. No. 9276 (July 13,
1988) at pp. 10-11. Similarly here, I think plaintiffs' apparent interest
in having this question of Delaware corporation law decided in this
forum is referable in part at least to the expertise that the courts of
this State have developed in applying Delaware corporation law. See,
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e.g., Irwin & Leighton, Inc. v. W.M. Anderson Co., 532 A.2d 983 (1987)
(claim that creditor controlled and was liable along with corporation);
Pauley Petroleum Inc. v. Continental Oil Co., Del. Oh., 231 A.2d 629,
aff'd, 239 A.2d 629 (1968) (piercing corporate veil discussed); Equitable
Trust v. Gallagher, Del. Supr., 99 A.2d 490 (1953). While a plaintiff's
desire to avail itself of such experience in applying its own law as
a forum court may have developed is legitimate and is entitled to
some weight, it should by no means be regarded as conclusive in
my opinion, but rather as one factor.
Passing beyond the applicable law, I must conclude that defendants have not shown that the convenience of the witnesses, the
availability of evidence, differences in available processes or procedures or other factors support the conclusion that this jurisdiction is
an inappropriate one for the resolution of this question of Delaware
corporation law. I will therefore decline to stay prosecution of this
case at this time. I do so mindful of the fact that the debtors will
request that the Bankruptcy Court restrain the prosecution of similar
actions pending against them and plaintiffs elsewhere. I am as well
under the impression that the Bankruptcy Court has the power to
restrain prosecution of this suit should it conclude that the efficient
and fair administration of the debtors' estates in the matters before
it requires or warrants that result. Thus, it appears that the question
of where and when the issue will be determined whether Celotex
has the most elementary characteristic of a corporation-limited liability-will be chiefly decided by the United States Bankruptcy
Court.3 Pending its determination, I will decline to stay litigation of

this matter.
Should that court leave matters in a posture in which litigation
of this issue is going forward in several jurisdictions, defendants may
renew their motion to stay once the motions to remand and to
transfer the Texas litigation have been decided and a more informed
judgment concerning convenience and any other relevant factor can
be made.
The pending motions will therefore be denied.
It is so ordered.

3. Should that impression be incorrect, this court would nevertheless accord
substantial weight, on a subsequent motion to stay this action, to an indication
from the Bankruptcy Court that fair and efficient adjudication of the issue here
tendered for determination would be more likely achieved if the adjudication occurred
elsewhere.
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WIEGAND v. BERRY PETROLEUM CO.
No. 9316
Court of Chancery of the State of Delaware, New Castle
December 4, 1989
Plaintiff, former Norris Oil Corporation (Norris) stockholder,
filed a motion seeking to be certified as a representative of two
plaintiff shareholder classes in a suit against defendant corporation.
The suit alleged that defendant committed fraud upon and breached
fiduciary duties owed to Norris' minority shareholders during events
leading up to a merger of the defendant corporation and Norris.
The two classes of which plaintiff sought to be certified as representative were the "selling class," consisting of Norris shareholders
who sold their stock between December 14, 1986 and May 11, 1987,
and the "merger class,'/ those Norris shareholders who held their
stock on the merger date. The classes' allegations of injury were
different.
The court of chancery, per Vice-Chancellor Jacobs, granted the
majority of plaintiffs motion, certifying him to represent one large
class, the selling class, and the merger holding subclass. Due to a
conflict of interest between the classes, he was not certified to represent the merger purchasing subclass.
1. Corporations

C

203, 207

Under Court of Chancery Rule 23(a), the court may certify a
class if it determines that (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of law or
fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect
the interest of the class. DEL. CT. CH. R. 23(a).
2.

Corporations

0:,

202, 207

When a merger class may be subdivided based upon when
shareholders first purchased their stock, there is a conflict of interest
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between the two groups over whether to maximize or minimize price
distortion.
3.

Corporations

0

207, 240(1)

The existence of a conflicting economic interest between the
named plaintiff and the class he seeks to represent is a major factor
bearing upon whether he can adequately represent the members of
a class.
4.

Corporations

0

207, 240(1)

When plaintiffs interest as a member of the selling class is
contrary to the interest of the merger purchasing subclass, he cannot
adequately represent that subclass.
-5.

Corporations

O

207, 240(1)

That a class representative may not be identically situated in
all respects to other members of the class does not mean that his
personal interests necessarily conflict with those of the class. Such a
conflict would exist only if the differences between the class representative and the class are material.
Norman M. Monhait, Esquire, and Kevin Gross, Esquire, of Morris,
Rosenthal, Monhait & Gross, Wilmington, Delaware; William Klein,
II, Esquire, Mark F. Moore, Esquire, and Eve Rachel Markewich,
Esquire, of Tenzer, Greenblatt, Fallon & Kaplan, New York, New
York, for plaintiff.
A. Gilchrist Sparks, III, Esquire, and Kenneth J. Nachbar, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; J.
Michael Brennen, Esquire, Robert E. Palmer, Esquire, and Evan
C. Borges, Esquire, of Gibson, Dunn & Crutcher, Newport Beach,
California, for defendant.
JACOBS,

Vice-Chancellor

Pending is the plaintiff's motion to be certified as representative
of two separate plaintiff shareholder classes in this class action against
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Berry Petroleum Company ("Berry"). The plaintiff claims that during the period leading up to a merger of Berry and Norris Oil
Corporation ("Norris") in 1987, wherein Norris stockholders received stock of Berry, Berry committed fraud upon, and breached
fiduciary duties that it owed to, Norris's minority shareholders. This
is the Opinion of the Court on the class certification motion, which
was argued on. October 18, 1989.
I.
On December 1, 1986, Berry purchased 80.6% of Norris's
outstanding stock. Thereafter, plaintiff alleges, Berry engaged in
conduct (claimed to be fraudulent and in breach of its fiduciary
duties) that depressed the price of Norris stock, for the specific
purpose of minimizing the consideration that Berry would later pay
Norris's minority shareholders in the then contemplated future merger.
That conduct is said to have occurred during the period from midDecember, 1986 through the announcement of the Berry-Norris merger
in May, 1987.
Plaintiff alleges that as a result of Berry's wrongful conduct,
two distinct classes of Norris shareholders suffered injury. The first
of these (the "Selling Class") consists of those Norris shareholders
who sold their Norris stock between December 14, 1986 and May
11, 1987 (the "selling period"). The Selling Class is claimed to have
been injured by Berry's actions that artificially reduced the market
price of Norris stock, because those actions reduced the amount the
class members received when they sold their Norris stock during the
selling period.
The second class (the "Merger Class") consists of those Norris
shareholders who held their Norris stock on the merger record date
(May 11, 1987) and who were later "frozen out" in the merger.
The Merger Class is claimed to have been injured to the extent that
its members received an unfairly low price for their shares by reason
of Berry's aforementioned wrongful conduct and the material misrepresentations and omissions in Berry's prospectus issued in connection with the merger. The plaintiff seeks to be certified as the
representative of both the Selling and the Merger Classes under
Chancery Court Rule 23.
The plaintiff, Jeff Wiegand, became a Norris shareholder during
the summer of 1986, when he purchased 10,000 shares of Norris
stock. He sold 4,000 of those shares on December 5, 1985, and
another 3,000 shares during the selling period, on February 9, 1987.
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As of May 11, 1987 (the record date for the Berry-Norris merger),
the plaintiff continued to hold 3,000 shares of Norris stock, for which
he ultimately received 99 shares of Berry stock in the merger.

II.
[1] Under Court of Chancery Rule 23(a), this Court may certify
a class if it determines that:
(1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common
to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately
protect the interests of the class.
Only one of these requirements is disputed on this motion, namely,
whether the plaintiff will "fairly and adequately" protect the interests
of the two proposed classes.'
The defendant contends that the plaintiff will not be an adequate
class representative because the interests of the two shareholder classes
that he seeks to represent are in conflict. It argues that the Selling
Class has an interest in establishing that the defendant caused a large
drop in the Norris share price before May 11, 1987, but that a
portion of the Merger Class has a conflicting interest, which is to
prove precisely the contrary. The defendants' argument runs as
follows: the Selling Class consists of all Norris shareholders who sold
their stock during the selling period. Their claim is that Berry's
fraud and breaches of fiduciary duty caused the Norris stock market
price to be artificially depressed during that period when the Selling
Class members sold their shares. If the Selling Class succeeds in
establishing that claim, its interest would be to maximize its damage
recovery by seeking to magnify the amount by which the market
price was depressed. That is, the interest of the Selling Class would
be to maximize the "spread" between the fair value of the Norris

1. To be certified, a class must also meet one of the three alternative criteria
specified in Rule 23(b). The defendant does not dispute plaintiff's reliance upon,
or his contention that each class satisfies, Rule 23(b)(3), which requires that:
questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and efficient
adjudication of the controversy.
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stock and its depressed price. That is because the larger the spread,
the greater would be the class recovery.
A portion of the Merger Class, however, has a conflicting interest, because the larger the spread between the fair value and the

market price of the Norris stock during the selling period, the smaller
would be its recovery. The conflict arises because the Merger Class
actually consists of two distinct subclasses: (i) those Merger Class
members who purchased their Norris shares before the selling period
commenced (the "Merger holding subclass"), and (ii) those Merger
Class members who purchased their shares during the selling period
(the "Merger purchasing subclass").
[2] If the Merger purchasing subclass establishes its entitlement
to a damage recovery, the amount of that recovery would depend
upon two variables. On the one hand, the larger the spread between
the merger price and the fair value of the Norris stock, the greater
would be the recovery of that subclass. On the other hand, because
the Norris shares of the Merger purchasing subclass were purchased
during the selling period, those shares were necessarily purchased at
a bargain price, at least to the extent that the market price was
artificially depressed. Therefore, any damage to the Merger purchasing subclass occasioned by the merger would be offset by the
amount of that "bargain element"; that is, any damage recovery
would have to be reduced by the amount of the artificial price
depression. See Keen v. Naegele, Del. Ch., C.A. No. 1226-S, Chandler,
V.C., Mem. Op. at 10 (Nov. 30, 1989). That being the case, the
Merger purchasing subclass would have an interest in minimizing
the amount of that price spread distortion in order to maximize its
recovery-an interest squarely at odds with that of the Selling Class,
2
which is to maximize the amount of that same price distortion.
[3-4] 1Moreover, defendant argues, the plaintiff has personal
interests that conflict with those of the Merger purchasing subclass.
Plaintiff purchased all his Norris shares before the selling period.
He sold some of them during the selling period, and held his remaining shares on the merger record date. Plaintiff is, therefore, a

member of both the Selling Class and the Merger holding subclass,
but is not a member of the Merger purchasing subclass. Accordingly,

2. Members of the Merger holding subclass are not affected by events that
occurred during the selling period, and would recover the difference, if any, between
what they would have received but for the defendant's wrongful behavior and what
they actually did receive in the merger.
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the plaintiff's personal interest would be to establish that the defendant's actions caused a large market price distortion during the selling
period. The existence of a conflicting economic interest between the
named plaintiff and the class he seeks to represent is a major factor
bearing upon whether he can adequately represent the members of
a class. Shingala v. Becor Western, Inc., Del. Oh., C.A. Nos. 8858,
8859, Berger, V.C., Mem. Op. at 13 (Feb. 3, 1988); &/hreiber v.
Hudson Petroleum Corp., Del. Oh., C.A. No. 8513, Hartnett, V.0.,
Mem. Op. at 13 (Oct. 29, 1986). Because plaintiff's interest as a
member of the Selling Class (which will seek to maximize the price
spread or distortion during the selling period) is contrary to the
interest of the Merger purchasing subclass (which will seek to minimize that selfsame distortion) he cannot adequately represent that
3

subclass.

I have considered these arguments and conclude that they are
fundamentally sound. The plaintiff has made no convincing showing
to the contrary.
I am also satisfied, however, that the plaintiff will adequately
represent both the Selling Class and the Merger holding subclass,
because the interests of those classes do not conflict. A plaintiff will
fairly and adequately represent the interests of a class where "the
interests of the representative party .

.

. coincide with those of the

class and [the representative] can be expected to prosecute the action
vigorously." Gaffin v. Teledyne, Inc., Del. Ch., C.A. No. 5786,
Hartnett, V.C., Mem. Op. at 15 (Oct. 9, 1987) (quoting Mersay,
et al. v. First Republic Corp. of America, et al., S.D.N.Y., 43 F.R.D.
465, 469 (1968)). In this case, the plaintiff's personal interests clearly
coincide with the interests of those two classes, and the plaintiff has
established that he will prosecute his claims vigorously.
The defendant also argues that the plaintiff cannot adequately
represent those Selling Class members who sold their Norris stock
between February 9, 1987 and the end of the selling period, because

3. The plaintiff suggests that this issue should not arise, and therefore should
not be considered, unless and until the Court is called upon to fix a damage award.
Therefore, plaintiff argues, he should be permitted to represent both plaintiff classes
through the liability phase. The Court cannot accept this view. The same evidence
of fraud and breach of duty that would bear on issues of liability (e.g., whether
the defendant wrongfully distorted the stock price during the selling period) could
also affect any potential damage award. That being the case, it is prudent that all
relevant conflicts be identified now, thereby ensuring at the outset that the interests
which are on a collision course will have separate and adequate representation.
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(i) the plaintiff sold 3,000 shares of his Norris stock on February 9,
1987, (ii) any fraud or breach of duty that defendant committed
after February 9, 1987 would not have adversely affected the plaintiff,
and therefore, (iii) the plaintiff would have no interest in pursuing
claims on behalf of shareholders who sold their stock after February
9, 1987.
[5] The Court is unpersuaded by that analysis. That a class
representative may not be identically situated in all respects to other
members of the class does not mean that his personal interests
necessarily conflict with those of the class. Such a conflict would
exist only if the differences between the class representative and the
class are material. See Gaffin v. Teledyne, Inc., Mem. Op. at 15.
("[O]nly a conflict that goes to the very subject matter of the litigation
will defeat a party's claim of representative status.") (quoting 7A
C. Wright, A. Miller & M. Kane, Federal Practice and Procedure §
1768, at 327 (1986)).
No material conflict exists here. Although the plaintiff personally
sold some of his shares in February, 1987, he has, nonetheless, an
interest in proving the wrongfulness of defendant's post-February 9,

1987 conduct and its impact upon Norris stockholders. Such proof
would be relevant to his claim that (i) Berry engaged in an unlawful
course of conduct during the entire selling period, and that (ii) the
plaintiff was injured in the merger as a result of that conduct.
Therefore, the plaintiff has an interest, consistent with that of the
classes of which he is a member, in presenting all pertinent evidence

of wrongdoing during the entire selling period.4
III.

Accordingly, the Court will certify two classes of which the

plaintiff will serve as class representative: (1) the Selling Class, which
consists of all Norris stockholders who sold their Norris shares between
December 15, 1986 and May 10, 1987, and (2) the Merger holding
subclass, which consists of all Norris stockholders who held Norris
stock on May 11, 1987 but who did not purchase any Norris stock
during the selling period. The Court will consider an application to
4. Defendant also argues that the plaintiff cannot represent the class because
he did not rely to his detriment upon the defendant's alleged misrepresentations.
Leaving for another day the question of whether that allegation is factually correct
or legally material, I conclude that the complaint adequately alleges reliance upon
the claimed misrepresentations.
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483

certify a subclass comprising the remaining persons who owMed Norris
stock on May 11, 1987, (i.e., the Merger purchasing subclass), if
and when a suitable class representative comes forward.
Counsel shall submit an appropriate form of order implementing
the foregoing rulings.
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