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INTRODUCTION

UNREPORTED CASES is a continuing feature of THE
DELAWARE JOURNAL OF CORPORATE LAW. All unreported cases of a
corporate nature that have not been published by a reporter system
will be included. The court's opinions are printed in their entirety,
exactly as received.
To expedite the attorney's research, all cases are headnoted
according to the National Reporter key number classification system.*
Indices are provided for case names, statutes construed, rules of
court, and key numbers and classifications for this issue.

* The National Reporter key number classification system is used with the permission of the West Publishing Co., St. Paul, Minnesota 55102.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

CASE INDEX
This Issue
Page
BLINDER, ROBINSON & CO. v. BRUTON, No. 9096 (Del.
Ch. Feb. 12, 1990). ALLEN, Chancellor..........................
CENTAUR PARTNERS IV v. NATIONAL INTERGROUP,
INC., No. 11,354 (Del. Ch. May 3, 1990). HARTNETT,
Vice-Chancellor ..........................................................
CENTAUR PARTNERS IV v. NATIONAL INTERGROUP,
INC., No. 11,572 (Del. Ch. July 5, 1990). HARTNETr,
Vice-Chancellor ..........................................................
COTTLE v. STANDARD BRANDS PAINT CO., No. 9342,
STEINER v. STANDARD BRANDS PAINT CO., No.
9405, and LIFSHITZ v. STANDARD BRANDS PAINT
CO., No. 9151 (Del. Ch. Mar. 22, 1990). BEROER, ViceChancellor................................................................
CROWN BOOKS CORP. v. BOOKSTOP, INC., No. 11,255
(Del. Ch. Feb. 28, 1990). ALLEN, Chancellor..................
FRAZER v. WORLDWIDE ENERGY CORP., No. 8822
(Del. Ch. May 3, 1990). JACOBS, Vice-Chancellor.............
IN RE GENENTECH, INC. SHAREHOLDERS LITIGATION, No. 11,377 (Consolidated) (Del. Ch. June 6, 1990).
CHANDLER, Vice-Chancellor ..........................................
GLINERT v. WICKES COS., No. 10,407 (Del. Ch. Mar.
27, 1990). ALLEN, Chancellor.......................................
HARRIS v. CARTER, No. 8768 (Del. Ch. May 4, 1990).
ALLEN, Chancellor .....................................................
KAHN v. HOUSEHOLD ACQUISITION CORP., No. 6293
(Del. Ch. Mar. 1, 1990). BERGER, Vice-Chancellor...........
LEWIS v. LEASEWAY TRANSPORTATION CORP.,
No. 8720 (Del. Ch. May 16, 1990). CHANDLER, ViceChancellor................................................................
MABON, NUGENT & CO. v. TEXAS AMERICAN ENERGY CORP., No. 8578 (Del. Ch. Apr. 12, 1990). BERGER, Vice-Chancellor...................................................
IN RE NATIONAL INTERGROUP, INC., Nos. 11,484 &
11,511 (Consolidated) (Del. Ch. July 3, 1990). HARTNETT,
Vice-Chancellor ..........................................................
RABKIN v. OLIN CORP., No. 7547 (Consolidated) (Del. Ch.
Apr. 17, 1990). CHANDLER, Vice-Chancellor.....................

679

685

691

702
719
732

745
764
785
810

815

829
841
851

1991]

UNMPORTED CASES

SMITH v. SHELL PETROLEUM, INC., No. 8395 (Del. Ch.
June 19, 1990). HARTNr, Vice-Ch=ncellor.....................
STAHL v. APPLE BANCORP, INC., No. 11,510, and KESSLER v. APPLE BANCORP, INC., No. 11,248 (Del.
Ch. May 17, 1990) (Revised May 18, 1990). ALmN,
Cha ce or ................................................................
TOMCZAK v. MORTON THIOKOL, INC., No. 7861 (Del.
Oh. Apr. 5, 1990). HARTNETT, Vice-Chancellor................
IN RE TRI-STAR PICTURES, INC. LITIGATION, No.
9477 (Consolidated) (Del. Ch. June 14, 1990). JACOBS,
Vice-Chancellor ..........................................................
WAGGONER v. STAAR SURGICAL CO., No. 11,185 (Del.
Ch. Mar. 15, 1990). JACOBS, Vice-Chancellor ..................

870

909
924

951
968

STATUTES CONSTRUED*
This Issue
DEL. CODE ANN.,

tit. 6

$ 227(a) ............................... 968

5 7301 .................................
691
5 228 ..................................
S 7324 .................................
$ 228(c) ............................... 691
S 8-319 ................................
S 251 ...........................
719, 732
S 251(b) ...............................
732
DEl. CODE ANN., tit. 8
S 103 ..................................
S 251(c) ...............................
732
S 141 ..................................
870
S 253 ..................................
5 151 ..................................
S 262 ....................
732, 815, 870
DEL. CODE ANN. dt. 10
S 211 ..................................
S 213 ..................................
S 3114 .................................
785
CODE oF Fm
DE.L R u.xmO. tit. 17
S 218(c) ...............................
S 218(d) ...............................
S 230.14e-2 .......................... 702
S 225 ..................................
tit. 17, S 240.13e-3 ................ 870
tit. 17, S 240.14a-1(1) ............ 691
S 225(b) ...............................
$ 227 ..................................

* Page reference is to the first page of the case in which the statute or rule is construed.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

RULES OF COURT*
This Issue
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.

Court
Court
Court
Court
Court
Court
Court
Court
Court
Court
Court
Court

of
of
of
of
of
of
of
of
of
of
of
of

Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery
Chancery

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

12(b) ...................................
12(b)(6) ........................ 785,
23(a) ...................................
23(b) ...................................
23(b)(2) ...............................
23(b)(3) ...............................
23(c) ...................................
23(c)(1) ................................
23(c)(4) ................................
23.1 ............... 702, 785, 924,
56(c) ..................... 829, 841,
65(a) ..............................

* Page reference is to the first page of the case in which the statute or rule is construed.

UNREPORTED CASES

1991]

KEY NUMBER INDEX*
This Issue
307 ...............
702, 719, 745, 785,
851, 870, 909, 951
310(1) ............ 702, 745, 815, 829,
CONSPIRACY
870, 909, 924, 951
1 ..........................
815, 924, 951
310(2) ..................................
870
CoNTRACTs
312(5) ..................................
924
56 .......................................
968
312(7) .................................. 924
143(1) .................................. 719
314(1) .............
764, 815, 851, 924
168 .....................................
764
316(1) ...........................
851, 870
CORPORATIoNs
316(4) ..................................
851
1.4(3) .................................. 829
319(1) .................................. 785
1.5(1) .................................. 829
320(1) ...........................
702, 951
1.5(3) .................................. 829
320(4) ..................................
702
78 ..................................... 764
320(5) ..................................
702
174 .......................
785, 815, 870
320(7) .................................. 924
182.4(4) ........................ 719, 745
320(8) ..................................
951
184 ..............................
815, 870
320(11) .........................
815, 851
187 ..............................
815, 870
473 .....................................
764
192 ..............................
691, 719
495 .....................................
764
193 .....................................
909
582 .....................................
719
194 .....................................
909
583 .....................................
745
197 ..............................
909, 968
584 ................
810, 815, 851, 870
198(2) .................................. 691
590(1) .................................. 870
198(3) ........................... 691, 745
CouRTs
198(4) ........................... 745, 909
I ........................................
968
199 .....................................
719
5 ........................................
968
201 .....................................
691
202 .......................
702, 785, 951
437 .....................................
685
203 .....................................
785
ESTOPPEL
204 ..............................
702, 951
52(3) ...................................
829
205 .....................................
785
52(4) ..................................
691
206(2) ..................................
702
52 ..............
15..................... 829
206(3) ...........................
702, 785
53 ..............................
829
207 .....................................
951
54 .......................................
829
207-1/2 ................................
702
55 .......................................
829
211(1) .................................. 702
87 .......................................
691
EVIDENCE
211(3) .................................. 702
211(4) ..................................
702
73 .......................................
815
211(5) .................................. 702
FRAUD
211(6) ........................... 702, 785
3 ........................................
764
211(8) ..................................
702
9 ........................................
951
213 .....................................
785
19 .......................................
764
APPEAL AD ERROR

436 .....................................
685
442 ..................................... 685

* Page reference is to the first page of the case in which the statute or rule is construed.

678

DELAWARE JOURNAL OF CORPORATE LAW

INJUNCTION

745
I ........................................
909
133 .....................................
909
135 .....................................
719
138.18 .................................
138.21 ................... 719, 745, 909
JUDGMENT

841, 924
178 ..............................
181(1) ............. 732, 829, 841, 924
181(2) ............. 732, 829, 841, 924
732, 829, 924
185(2) ....................
732
185(5) ..................................
829
185.3(5) ...............................
186 ..................................... 732
PARTIES

732
10 .......................................
732
11 .......................................
PLEADING

34(1) ...................................

815

PRETRIAL PROCEDURE

785, 815
622 ..............................

764, 785, 815
624 .......................
643 ..................................... 764
764
679 .....................................
815
687 .....................................
SECURITIES REGULATION

49.22(2)... 679, 702, 745, 815, 870
52.40(2) ............................... 702
60.33 ................................... 745
60.46 ................................... 745
679
275 .....................................
679
277 .....................................
SPECIFIC PERFORMANCE

968
70 .......................................
968
116-1/2 ................................
STATUTE OF FRAUDS

968
103(1) ..................................
STIPULATIONS

1 ........................................

829

[Vol. 16

BLINDER, ROBINSON & CO. v. BRUTON
No. 9096
Court of Clancety of the State of Delaware, New Castle
February 12, 1990
Upon remand by the Delaware Supreme Court, plaintiff, a
securities broker-dealer, sought to reduce a sanction issued against
the plaintiff by the State Securities Commissioner. The Commissioner
suspended the plaintiff's registration for two years in response to a
finding that the plaintiff had misrepresented the results of a prior
disciplinary proceeding in the state of Wisconsin.
The court of chancery, per Chancellor Allen, held that: (1) it
was appropriate to consider the characteristics of the violator, the
circumstances of the violation, and the violator's history beyond the
matter at hand; (2) suspension of the broker-dealer's registration in
response to a failure to comply with reporting requirements of the
state Securities Act was justified; (3) the two-year suspension of the
broker-dealer's registration should be reduced to thirty days because
the punishment was disproportionate to the triggering violation.
1. Securities Regulation

C

275

The Delaware Court of Chancery has exclusive jurisdiction to
affirm, modify, enforce, or set aside the order of the Delaware
Securities Commissioner, in whole or in part, except those findings
of fact that are supported by competent, material, and substantial
evidence. DEL. CODE ANN. tit. 6, § 7324 (1983).
2.

Securities Regulation

C

275, 277

When disciplining a broker-dealer for violations of the Delaware
Securities Act, punishment or administrative sanctions must, in order
to be fair, be proportionate to the severity of the infraction. At the
same time, it is appropriate in fixing a punishment or administrative
sanction to consider, to some degree, the characteristics of the violator, the circumstances of the violation, and the violator's history
beyond the matter at hand in order to assess the likelihood of further
violations.
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277

The suspension of a broker-dealer's registration is justified where
the broker-dealer deliberately filed forms in a way designed to minimize the impact of a court ordered injunction against the brokerdealer outside of the state where the issuing court sits.
4.

Securities Regulation

=

277

The single act of misrepresenting the result of a disciplinary
proceeding in another state does not justify the imposition of a twoyear suspension of registration because the triggering violation is too
remotely aligned with the punishment.
5.

Securities Regulation

C=

277

Considering the extent to which the scheme for securities regulation requires full and forthcoming candor on the part of registrants;
the circumstances of the violation; the need for registered brokerdealers and their agents to be persons of good moral character; and
the troubled history of plaintiff's firm in jurisdictions other than
Delaware, a suspension of plaintiff's registration for thirty days is
appropriate, but a two-year suspension is not.
Samuel A. Nolen, Esquire, Robert W. Whetzel, Esquire, and J.
Michael Christopher, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Warner, Norcross & Judd, Grand Rapids,
Michigan, for plaintiff.
Gregg E. Wilson, Esquire, of Department of Justice, Wilmington,
Delaware, for defendant.
ALLEN,

Chancellor

This case is before the court on remand. This court had affirmed
in all respects a May 17, 1987 order of the Delaware Securities
Commissioner suspending for a period of two years the registration
of plaintiff as a broker-dealer under the Delaware Securities Act (the
"Act"), 6 Del. C. § 7301-28. Blinder, Robinson & Co., Inc. v. Bruton,
Del. Ch., C.A. No. 9096, Allen, C. (July 17, 1987). On appeal,
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the Supreme Court affinmed that the Commissioner-the defendanthad the authority in the circumstances to impose sanctions but held
that the ground upon which disciplinary action was authorized was
so much narrower than the several violations that the Commissioner
had found, that "the appropriateness of a two-year suspension would
be a matter for separate judicial consideration." Blinder, Robinson &
Co., Inc. v. Bruton, Del. Supr., 552 A.2d 466 (1989). The matter
has therefore been remanded for that purpose.
[1] This court's power in reviewing orders of the Commissioner
is broad. Section 7324 of the Act, as codified, provides in part:
. . . [t]he Court [of Chancery] has exclusive jurisdiction to
affirm, modify, enforce or set aside the order [of the Commissioner] in whole or in part. The findings of the Commissioner as to the facts, if supported by competent, material
and substantial evidence are conclusive.
The parties have now briefed and argued the question of what
is an appropriate sanction under the law for the violation found.
They disagree widely. Plaintiff contends a suspension is unauthorized
and a fine in the statutory amount of $1,000 is all that may be
justified. The Commissioner contends that, given plaintiff's history
of regulatory problems in other jurisdictions, his original determination is the appropriate sanction, even if one accepted-which the
Commissioner does not-that the "triggering" violation itself might
not ordinarily require such a response.
Initially, I note that the parties disagree concerning the court's
power to remand to the Commissioner for his further expert consideration of an appropriate sanction in the light of the sole violation
that has now been determined. Plaintiff says that the quoted language
of Section 7324 does not authorize a remand and that the Supreme
Court contemplated judicial, not further administrative action on
remand. The Commissioner does not seek remand but does assert
that a remand for further proceedings would be available in the
court's discretion. I tend to agree. But, as the Commissioner has
stated his views fully in this court and neither party seeks remand,
I will proceed to exercise the informed discretion that is required in
this circumstance.
Plaintiff's core argument is a version of the maxim "the punishment should fit the crime." Plaintiff claims that the single violation
of Delaware law that it has been found to have committed was
unintended and not highly significant. It involved no attempt to
mislead or defraud. It is entirely disproportionate and unfair, it says,
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to force upon it the severe penalty of suspension for any period.
Defendant meets this argument with two counters. First, he
asserts that the accuracy and fullness of required filings are central
to the regulatory scheme under the Act and that an inaccuracy of
the kind finally determined to have occurred here can in no event
be thought of as minor. Of course, he does not regard it as a simple
oversight, but as an intentional deception.
Related to this point, the Commissioner points to the recognized
general deterrence goal of discipline. In the securities regulation area,
self-reporting is central, and a lack of enforcement resources means
that a rational and fair system of administration will deal firmly with
those, relatively few, instances when deceptive filings are uncovered
even if such a violation may seem minor.
Defendant's second counter to this disproportionality argument
relies upon the record which reflects a large number of instances in
which plaintiff has encountered regulatory problems in other states.
Defendant would paint Blinder as a scofflaw who has repeatedly run
afoul of securities regulations in other states. These other problems,
however, cannot, in this instance, be the basis for discipline under
the Act in part because of time limitations in the Act. The Commissioner asserts that that fact is not material. He contends in a
direct attack on "the punishment must fit the crime" approach that
once any violation occurs that permits disciplinary action, he may
properly refer to all such matters to inform his discretion as to a
proper responsive action. Thus, it is unimportant even if the triggering event may be seen by some as relatively minor. It is not the
''crime" so defined that justifies the "punishment" in his view, but
the registrant's history viewed more generally.
This court erred in deferring to the administrative judgment of
the Commissioner with respect to the appropriate sanction. In retrospect, it now seems clear that the appropriate course originally
should have been a remand to require the Commissioner to reconsider
the sanction to be imposed in light of the judicial determination of
the violation. As indicated above, however, remand is not now sought
by either side. This court is therefore required now, in effect, to
determine an appropriate sanction.
The Supreme Court has implied, I think, its view that the
sanction originally imposed is disproportionate to the offense. It noted
its concern "that there is no explanation in this record as to why
two years (as opposed to some lesser period) was selected, other than
Blinder's out-of-state disciplinary record." 552 A.2d at 475. It cited
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and quoted Mayflower Securities Co. v. Bureau of Securities, 64 N.J. 85,
312 A.2d 497 (1973), in which the New Jersey Supreme Court under
a similar securities act set aside as arbitrary a 20-day suspension for
employment of an unregistered agent and recordkeeping errors. And
while the Court noted that it did not "share Blinder's view that its
misleading reporting of the Wisconsin injunction was a mere technical
deficiency," the Supreme Court plainly implied the view that a lesser
penalty was justified for that violation standing alone than could be
supported when that violation was one of five, as the Commissioner
had determined. Nevertheless, I recognize that the Supreme Court
did not mandate a reduction in the sanction and that the Commissioner continues to contend that Blinder, Robinson's regulatory history outside of Delaware justifies a two-year suspension as an
appropriate response to the violation found.
[2] This court is thus required, in effect, to fix an appropriate
penalty. In attempting to do so, I recognize the validity of both of
the contending principles: punishment or administrative sanctions
must, in order to be fair, be proportionate to the severity of the
infraction. (The punishment must fit the crime principle might be
said to reflect an "objective" or general orientation). At the same
time, it is appropriate in fixing a punishment or administrative
sanction, to some degree, to consider the characteristics of the violator, the circumstances of the violation, and the violator's history
beyond the matter at hand, in order to assess the likelihood of future
violations. (This orientation may be thought of as subjective, in the
sense of concern with the subject of the punishment).
These approaches are in some respects in tension but, paradoxically, each must be considered in fixing a fair sanction. To
ignore the specific in favor of the "objective" would tend to destroy
discretion, would require habitual offenders to be treated as first
time offenders, and would require all first time offenders to be treated
alike. To ignore the objective in favor of the specific would permit
a minor offense to be used as a pretext for punishment for other
conduct that itself could not be or already has been sanctioned. Thus,
like twin stars, each locked in the grip of the other's gravity, each
of these contrasting theories of just punishment limits the range of
the other.
[3] In trying then to balance these two approaches, I reject the
Commissioner's argument that the specific offense is merely a "trigger" that justifies a sanction but places no definition or limitation
upon the sanction to be imposed. I accept, however, that the violation
found was significant, was not inadvertent and was not merely
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technical. In modifying the Commissioner's order, I do so with the
belief that the form B/D filings were deliberately made in a way
designed to minimize the impact outside of the State of Wisconsin
of the entry of a court ordered injunction, by consent, against Blinder.
Thus, in my view, the Commissioner's determination to impose a
substantial penalty-suspension of registration-is justified. The Mayflower Securities case cited by the Supreme Court of Delaware does
not suggest otherwise since that case dealt with a violation that was
regarded as merely technical and not willful.
[4] Still, as I am now precluded from the broad deference as
to an appropriate sanction that the court earlier afforded to the
Commissioner's judgment, and am required to exercise my own
judgment as to how this order should be modified in the pursuit of
justice in the public interest, I am compelled to conclude that,
contrary to the Commissioner's current position, the single act here
found to justify the imposition of a sanction cannot support a twoyear suspension of registration. This court implies no criticism of
the Commissioner's aggressive pursuit of his view of what protecting
the public entails in this instance, but it cannot agree that the
administrative equivalent of a preemptive strike is justified. The
"trigger" for punishment has to be more closely aligned to the
punishment that follows than is the case here.
[5] The record has not been supplemented to show what sanctions
have been imposed on other violations under the Act. But see W.N.
Whelen & Co., Inc. v. Hubbard, Del. Ch., C.A. No. 10854, Jacobs,
V.C. (Jan. 19, 1990). Thus, this court is not in a position to take
that factor into account. I do take into account, inter alia, the
extent that the scheme for securities regulation requires full and
forthcoming candor on the part of registrants; the circumstances of
the violation as alluded to above; the need for registered brokerdealers and their agents to be persons of good moral character; and
the troubled history of this firm in jurisdictions other than Delaware.
Considering all of these factors, I conclude that a suspension of
plaintiff's registration as a broker-dealer for 30 days could be affirmed
without modification, but that any more severe sanction, in the light
of the judicial findings that followed the entry of the order, could
not be sustained. Such a sanction is, in my opinion, severe, and
consistent with the Commissioner's approach in this matter to that
extent. It is, however, one that satisfies the requisite of proportionality
that fair administration of sanctions requires, in my opinion.
The Commissioner's Order will therefore be modified so as to
reduce the period of suspension from two years to 30 days. The
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parties shall confer to attempt to agree on a form of order implementing this decision.

CENTAUR PARTNERS IV v. NATIONAL INTERGROUP,
INC.
No. 11,354
Court of Chancery of the State of Delaware, New Castle
May 3, 1990
Plaintiff sought a temporary restraining order to enjoin the
defendant from asserting a claim, in the Pennsylvania Court of
Common Pleas of Allegheny County, for relief relating to matters
as to which the Delaware Chancery Court had previously entered
an order and expressly retained jurisdiction. Pursuant to a stipulated
order between the plaintiff and defendant, the parties had agreed to
modify the defendant's "poison pill" rights plan to preclude any
person from being deemed a beneficial owner solely by an agreement
with the plaintiff which solicited consents, votes, or proxies from the
defendant's stockholders.
The court of chancery, per Vice-Chancellor Hartnett, held that
the defendant's complaint filed in the Pennsylvania court did not
challenge the express provisions of the parties' stipulated order and,
therefore, failed to give the court a basis on which to enjoin the
defendant. The court further held that it lacked jurisdiction over the
Pennsylvania litigation during the pendency of the appeal to the
Delaware Supreme Court, except in cases of collateral or independent
matters or supplementary orders to compel obedience to its judgment
when no stay pending appeal has been granted.
1. Appeal and Error

C

436, 442

A final order which is appealed divests a court of further jurisdiction over the suit during the pendency of the appeal except for
collateral or independent matters.
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0
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437

The Delaware Court of Chancery may issue supplementary
orders during the pendency of an appeal in the nature of contempt
proceedings or otherwise to compel obedience to its judgment if no
stay pending appeal has been granted.
3.

Equity

C

437

Where a stipulated agreement is entered into between a corporation and a party seeking to solicit consents, votes, or proxies
which provides the corporation with the power to modify its "poison
pill" rights plan and thus preclude any person from being deemed
a beneficial owner solely because of his entry into an agreement with
any soliciting party, there is no violation of a court's final order
when the corporation seeks to have the soliciting party declared a
beneficial owner in a court in another jurisdiction.
Lawrence A. Hamermesh, Esquire, and Robert J. Valihura, Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Nancy
E. Barton, Esquire, of Weil, Gotshal & Manges, New York, New
York, of counsel, for plaintiff.
R. Franklin Balotti, Esquire, and Gregory V. Varallo, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

Plaintiff, Centaur Partners IV ("Centaur"), seeks a temporary
restraining order "enjoining [defendant] National Intergroup, Inc.
("NII") from prosecuting in any other court, including the Court
of Common Pleas of Allegheny County, Pennsylvania, Civil Division,
any complaint or other request for relief relating to matters as to
which this Court has previously entered an order and expressly
retained jurisdiction."
The application, which will be viewed as an application for a
preliminary injunction pursuant to Chancery Rule 65(a), must be
denied because plaintiff has not shown any basis for this Court to
enjoin NII.
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I

The controversy arises because of a Stipulation and Order on
Consent which was entered in this action on February 22, 1990. As
set forth in the February 22nd Order, NIl agreed, among other
things, that its "Poison Pill" Rights Plan would not be triggered
"solely by reason of any agreement, arrangement or understanding
[with respect to any person] soliciting consents, votes or proxies from
NIl stockholders with respect to any consent, resolution or slate of
nominees to NII's board proposed by Centaur ..... " (Emphasis
added.) The Order also stated that this Court expressly retained
jurisdiction for purposes of enforcing the Stipulated Order.
On April 12, 1990, NIl filed a complaint in the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil Division,
against Centaur Partners IV and its affiliates, financial advisors and
Walker Street Associates, L.P. and its affiliates. National Intergroup,
Inc. v. Centaur PartnersIV, C.A. No. 90-06662 ("Pennsylvania suit").
Centaur now claims that NIl should be prevented from maintaining
the Pennsylvania action on the grounds that it is seeking to relitigate
in Pennsylvania the issues previously disposed of by the February
22nd Stipulated Order of this Court.
II
The Complaint filed by Centaur in this civil action, which led
to the now disputed February 22, 1990 Order, originally consisted
of two counts. The first count sought a declaratory judgment that
any amendments to the classified board provisions of the charter and
bylaws of NII required an affirmative vote by the holders of only
a majority of the outstanding shares of NII's common stock rather
than a 80% supermajority vote requirement that NII's shareholders
put in place in 1984. That count was fully litigated on cross-motions
for summary judgment, and on March 7th this Court held that any

amendments to NII's bylaws will require an 80% affirmative vote
of its stockholders. CentaurPartners IV v. National Intergroup, Inc., Del.
Ch., C.A. No. 11354-NC, Hartnett, V.C. (Mar. 7, 1990). That
decision was appealed as a Final Order by Centaur on March 8,
1990 and is now pending before the Delaware Supreme Court (No.
88, 1990).
In the second count of its original Complaint, Centaur, in effect,
alleged that its joint activity with other shareholders in connection
with its contemplated consent solicitation and proxy solicitation might
be deemed under NII's Shareholder Rights Plan to confer on Centaur
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beneficial ownership of shares owned by other shareholders and
thereby trigger the flip-in provisions of the NII Rights Plan. Centaur
challenged such a possible interpretation of the NII Rights Plan
because it believed that such an interpretation would "inhibit the
exercise of Centaur's and all other shareholders' rights, including
the right to engage in contests seeking the election of directors or
to influence corporate policy .... "
On February 22, 1990, before the hearing on the cross-motions
for summary judgment was held, the parties entered into a Stipulation
which was approved by this Court that resolved and mooted Count
II of the complaint. The Stipulation stated:
STIPULATION AND ORDER ON CONSENT
WHEREAS, plaintiff Centaur Partners IV ("Centaur") filed its complaint herein on January 29, 1990 against
National Intergroup, Inc. ("NII") and its directors;

WHEREAS, the relief sought in the complaint includes
a declaration that certain activites [sic] described therein in
connection with Centaur's consent solicitation and a contemplated proxy contest at NII's 1990 annual meeting would
not trigger the NII Rights Plan as adopted on February
18, 1986, and as subsequently amended (the "Rights Plan");
and
WHEREAS, Centaur has moved for summary judgment with respect to its claim based on the Rights Plan,
and the parties desire to resolve that issue to simplify the
matters before the Court.
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and among the undersigned,
as follows:
1. No person shall be deemed to be the "beneficial
owner" within the meaning of the Rights Plan, of shares
of NII stock owned by any other person solely by reason of
any agreement, arrangement or understanding with such
other person for:
(a) soliciting consents, votes or proxies from NII stockholders with respect to any consent, resolution or slate of
nominees to NII's board proposed by Centaur (the "Centaur Proposals"), and/or the formation of and membership
on a committee for the purpose of promoting any Centaur
Proposal, opposing any consent or resolution proposed by
anyone other than Centaur as to which Centaur is opposed
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or for electing a slate of nominees proposed by Centaur to
NII's board, and/or serving on a slate of nominees proposed
by Centaur, provi&d that such other person retains the right
at any time to withdraw as a nominee or member of any
such committee, and to withhold or revoke any consent,
vote or proxy for or against any such resolution, consent,
and/or slate of nominees;
(b) entry into revocable voting agreements or the granting or solicitation of revocable proxies with respect to any
Centaur Proposal; and/or
(c) the sharing of expenses and the indemnification
against expenses and liabilities by any person with respect
to expenses incurred or conduct occurring with respect to
any Centaur Proposal during the time such other person
is a nominee or a member of such committee.
2. To the extent that any provision of this Stipulation
and Order could be deemed inconsistent with the terms of
the Rights Plan, the defendants agree that the Rights Plan
is amended hereby, consistent with paragraph 26 of the
Rights Plan, so as to be consistent with this Stipulation
and Order.
3. Upon entry of this Stipulation and Order, plaintiff's
motion for summary judgment as to Count II of the Complaint shall be withdrawn and the Court shall retain jurisdiction over this matter for purposes of enforcing this
Stipulation and Order. (Emphasis added.)
On April 12, 1990, NII filed the Pennsylvania suit in the Court
of Common Pleas of Allegheny County, Pennsylvania against Centaur and each entity and person within Centaur, Walker Street
Investors, Inc. and certain of its affiliates, Paine Webber Incorporated, and Jefferies & Company, Inc. The Pennsylvania Complaint,
in part, alleged that the defendants therein may constitute, for the
purposes of NII's Rights Plan, a group that beneficially owns over
10% of NII's common shares and that the group by its activities
may have triggered the NII Rights Plan. NII seeks a declaratory
judgment as to whether, under the Rights Plan, these defendants
constitute such a group and whether the rights have become exercisable. The Pennsylvania Complaint also contains a number of other
allegations.
In its Motion For a Temporary Restraining Order in this Delaware suit, Centaur claimed that "[t]he express 'centerpiece' of the
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NII [Pennsylvania] Complaint is that Centaur's 'effort to pack NII's
board with Centaur nominees' through an 'agreement, arrangement
or understanding' as to the 'voting' of shares may have triggered
NII's Poison Pill Rights Plan.... Thus, the NII Complaint seeks
to relitigate in another forum those issues previously ordered by this
Court."
NII countered that it had no intention in the Pennsylvania suit
to relitigate what it agreed to in the February 22nd Stipulation: that
NII's Rights Plan was amended to make clear that the definition of
beneficial ownership contained therein excluded shares beneficially
owned by any person solely because such person had entered into an
agreement with the Centaur defendants relating to a proxy solicitation. The Complaint in the Pennsylvania action has been subsequently amended to state:

29. Section l(c)(iii) of the [NII] Rights Plan provides
that a person is deemed a 'beneficial owner' of any securities
'which are beneficially owned, directly or indirectly, by any
other Person with which such Person or any of such Person's
Affiliates or Associates has any agreement, arrangement or
understanding for the purpose of acquiring, holding, voting
... or disposing of any securities of the Company.' A
Stipulation entered in an action in the Delaware courts clarified the
definition of 'beneficialownership' to exclude shares beneficially owned
by any person solely because such person had entered into a revocable
agreement, arrangementor understanding with the Centaur defendants
in respect of a proxy or consent solicitation, such as revocable
proxies, the formation of non-binding committees, and serving on a slate of nominees for NII's board (provided such
person could withdraw). (Emphasis added.)
It is therefore now beyond dispute that NII in its Pennsylvania
Complaint is not now challenging the express provisions of the
February 22nd Stipulated Order.
III
Needless to say, it would be more efficient and less likely to
lead to inconsistent results if all the legal claims arising out of
Centaur's attempt to solicit consents to amend NII's bylaws and
charter or to nominate a slate of nominees to the NII Board were
litigated in but one forum. Unfortunately for the judicial system,
and the hapless stockholders or equity owners who must ultimately
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foot the bill for multiple litigation, this is not always possible under
our federal system.
[1-2] The March 8, 1990 appeal of the March 7, 1990 Final
Order of this Court to the Delaware Supreme Court divested this
Court of further jurisdiction over this suit during the pendency of
the appeal except for collateral or independent matters, Radulskifor
Taylor v. Del. St. Hosp., Del. Supr., 541 A.2d 562 (1988); King v.
Lank, Del. Supr., 61 A.2d 402 (1948); Star Pub. Co. v. Martin, Del.
Supr., 95 A.2d 465 (1953). This Court may, however, issue supplementary orders during the pendency of an appeal "in the nature
of contempt proceedings or otherwise to compel obedience to its
judgment if no stay [pending appeal] has been granted." Biggs Boiler
Works Co. v. Smith, Del. Supr., 82 A.2d 919 (1951).
[3] I find, however, that there has been no showing of any
violation of the Court's Final Order of March 7, 1990 nor of the
February 22, 1990 Stipulated Order. I agree with NII that the
February 22, 1990 Stipulated Order does only what it states it does:
modify the NII's Rights Plan so as to predud6 any person being
deemed to be a beneficial owner (and thus trigger the flip-in provisions
of the Plan) solely because of his entry into an agreement with Centaur,
etc. soliciting consents, votes, or proxies from NII stockholders, etc.
This Court, therefore, could not have had jurisdiction over the
claims being asserted in the Pennsylvania litigation when the Pennsylvania litigation was filed, and there is no basis for this Court to
enjoin NII from proceeding with its Pennsylvania suit.
The Motion For a Preliminary Injunction is therefore denied.
IT IS SO ORDERED.

CENTAUR PARTNERS IV v. NATIONAL INTERGROUP,
INC.
Court of Chancety of the State of Delaware, New Castle
No. 11,572
July 5, 1990
Plaintiff, a corporation seeking to gain control of defendant
corporation, sought a declaration that two proposed amendments to
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defendant corporation's bylaws were approved by a majority of
stockholders following solicitation of consents by plaintiff. Defendant
contended that plaintiff failed to garnish a majority of consents by
April 13, 1990, the date plaintiff stated it would cease solicitation
of consents, and thus, the amendments were not approved.
The court of chancery, per Vice-Chancellor Hartnett, held that
under Delaware Code Annotated title 8, section 228(c), plaintiff had
sixty days from the earliest dated consent to deliver valid consents
to defendant. Since the earliest dated consent was dated March 8,
1990, plaintiff had until May 7, 1990 to deliver valid consents solicited
by it on or before April 13, 1990. The fact that plaintiff set a date,
before the expiration of the sixty day maximum period, to cease
solicitation of consents could not be construed to mean that plaintiff
waived the right to deliver consents up to May 7, 1990. The court
further held that plaintiff was not estopped from delivering consents
received after April 13, 1990 until May 7, 1990 because defendant
was unable to demonstrate any detrimental reliance on plaintiff's
April 13 solicitation cut-off date. Therefore, plaintiff delivered slightly
greater than fifty percent of the outstanding consents to defendant
by May 7, 1990.
1. Corporations

C=

201

Although the report of the inspectors of election is ministerial,
it is presumed to be correct; however, the court may examine the
actual facts to correct errors of law.
2.

Corporations

0=

192, 198(2)

Under Delaware Code Annotated title 8, section 228(c), there is a
sixty-day maximum period, after the earliest dated consent, within
which consents may validly be delivered to a corporation. DEL. CODE
ANN. tit. 8, § 228(c) (Supp. 1988).
3.

Corporations

C=

198(3)

A corporation's statement that it would cease solicitation of
consents on a date prior to the expiration of the sixty-day maximum
period for delivery is unambiguous, and therefore, the statement
must be read for its plain meaning.
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Corporations

C-

198(3)

"Solicitation" is defined as asking, enticing, or making an urgent
request.
5.

Corporations

C=

198(3)

A statement by a corporation that it would "cease the solicitation
of consents" on a date prior to the expiration of the sixty-day
maximum period for delivery means only that the corporation would
not request any further consents after the specified date.
6.

Corporations

C-

198(3)

A statement by a corporation that it would "cease the solicitation
of consents" on a date prior to the expiration of the sixty-day
maximum period for delivery cannot be read reasonably to mean
that the corporation agreed it would not receive and deliver to the
inspectors of election any consents it had solicited up to the sixtyday expiration date.
7.

Corporations
Estoppel

0-

O=

198(3)

87

A claim that a corporation is estopped from delivering consents
received after the date set for termination of solicitation is without
merit unless the claimant can demonstrate it relied to its detriment
on the statement.
8.

Estoppel

C=

52(4)

An estoppel arises when a party by his conduct or words,
intentionally or unintentionally, leads another, in reliance on such
words or conduct, to change his position to his detriment.
9.

Corporations
Estoppel

C=

O=

198(3)

52(4)
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Since the announcement of an intention to cease solicitation of
consents by a particular date cannot be construed reasonably to mean
that all the consents had to be delivered by that date, no detrimental
reliance can be demonstrated to estop a corporation from delivering
consents up to the expiration of the sixty-day maximum period.

A. Gilchrist Sparks, III, Esquire,
Esquire, of Morris, Nichols, Arsht
ware; and Dennis J. Block, Esquire,
Carole E. Klinger, Esquire, of Weil,
New York, of counsel, for plaintiff.

and Robert J. Valihura, Jr.,
& Tunnell, Wilmington, DelaNancy E. Barton, Esquire, and
Gotshal & Manges, New York,

R. Franklin Balotti, Esquire, and C. Stephen Bigler, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Norman
Feit, Esquire, of Sullivan & Cromwell, New York, New York, of
counsel, for defendant.
HARTNETr,

Vice-Chancellor

This action arises out of the ongoing battle for control of
defendant, National Intergroup, Inc. ("NII"). Plaintiff, Centaur
Partners IV ("Centaur"), seeks a declaration pursuant to 8 Del. C.
§ 225(b) that two proposed amendments to NII's Bylaws, which were
the subject of a consent solicitation by Centaur, received valid and
unrevoked consents of those who held a majority of the outstanding
shares of NII as of the February 15, 1990 record date.
After a hearing, the Court finds that Centaur was entitled under
8 Del. C. § 228 to deliver consents to NII until May 7, 1990, and
that Centaur received and timely delivered consents representing
votes of greater than 50.1% of the outstanding shares of NII. Consequently, NII's separate challenges to the validity of several consents
need not be addressed.
I
This suit is the fourth action brought in this Court concerning
the ongoing proxy contest for control of NII. Prior decisions of this
Court are: Centaur Partners IV v. National Intergroup, Inc., Del. Ch.,
C.A. No. 11,354-NC, Hartnett, V.C. (Mar. 7, 1990) ("Centaur
I") (holding that it takes an 80% vote to expand the Board of NII);
Centaur Partners IV v. National Intergroup, Inc., Del. Ch., C.A. "No.
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11,354-NC, Hartnett, V.C. (May 3, 1990) ("Centaur II") (holding
that NII was not precluded from bringing suit against Centaur
elsewhere); and In re National Intergroup, Inc. Rights Plan Litigation,
Del. Ch., C.A. No. 11,484 and No. 11,511 (Consolidated) Hartnett,
V.C. (July 3, 1990) (invalidating changes to Rights Plan).
II
The attorneys, in a fine example of professionalism, executed
a Stipulation and Order agreeing to facts and to the authenticity
and admissibility of certain documents. Consequently, the essential
facts are undisputed.
OnJanuary 29, 1990, plaintiff Centaur Partners IV ("Centaur")
filed, a Schedule 13D with the Federal Securities and Exchange
Commission ("S.E.C.") disclosing its intent to commence a consent
solicitation seeking approval of two proposed amendments to the
Bylaws of defendant National Intergroup, Inc. ("NII"). The proposed amendments would: (1) expand the size of NII's classified
Board to fifteen members, so that a majority of the Board can be
elected at the forthcoming 1990 NII annual shareholders' meeting
("Proposal Number One"); and (2) shorten the time period for
notifying NII's Secretary of the identities of Board nominees from
90 to 45 days ("Proposal Number Two").
On February 5, 1990, NII set February 15, 1990 as the record
date for the consent solicitation. As of the record date, there were
21,755,894 shares of NII common stock outstanding, and a simple
majority of the outstanding common stock was therefore 10,877,948
shares. The Corporation Trust Company was subsequently appointed
by NIl as Inspectors of Election to tabulate and certify the consent
solicitation results.
On March 6, 1990, Centaur launched its consent solicitation
seeking NII shareholder approval of its two proposals. Centaur's
Consent Statement disclosed that the purpose of the Solicitation was
to facilitate its plan to elect a majority of NII's Board so that it can
ultimately liquidate NII's business and other assets.
With respect to Centaur proposal Number Two, it is undisputed
that only a simple majority vote of NII's outstanding shares is
required to adopt the proposal. However, the required shareholder
vote needed to adopt Proposal Number One is disputed. On March
7, 1990, in a related action, this Court held that NIl's Certificate
of Incorporation and Bylaws require an affirmative vote of 80% of
the outstanding shares of NII in order to expand the size of Nil's
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Board. Centaur PartnersIV v. National Intergroup, Inc., Del. Ch., C.A.
No. 11,354-NC, Hartnett, V.C. (Mar. 7, 1990) ("Centaur I"),
appeal pending, Del. Supr., No. 88, 1990.
On March 8, 1990, Centaur appealed that ruling to the Delaware
Supreme Court. After briefing of the appeal was completed, the
Supreme Court granted NII's motion to stay the appeal pending

resolution of this action. Centaur PartnersIV v. National Intergroup, Inc.,
Del. Supr., No. 88, 1990 (June 5, 1990) (Order).
The earliest dated consent received by Centaur was dated March
8, 1990. Pursuant to the provisions of 8 Del. C. § 228(c), Centaur

had until May 7, 1990 (or 60 days from the "earliest dated consent")
to deliver its consents to NII. Centaur, however, from the beginning,
announced that it would cease to solicit consents on April 13, 1990
(Good Friday).
A number of documents that were sent to NII's shareholders
by Centaur indicated Centaur's intention to cease its consent solicitation on April 13, 1990. Centaur's Consent Statement stated:
IT IS CURRENTLY THE INTENTION OF CENTAUR
TO CEASE THE SOLICITATION OF CONSENTS A T THE
CLOSE OF BUSINESS ON FRIDAY, APRIL 13, 1990 AND
TO DELIVER VALIDLY EXECUTED AND UNREVOKED CONSENTS TO THE COMPANY IN THE
MANNER REQUIRED BY SECTION 228 OF THE GCL
AS SOON AS PRACTICABLE THEREAFTER. (Emphasis added.)
Similarly, in a letter that accompanied the Consent Statement, Centaur stated:
Please complete, execute and return your consent to us as promptly
as you can. We currently expect to cease soliciting consents at
the close of business on Friday, April 13, 1990. (Emphasis in
original and emphasis added.)
Furthermore, in both a letter and press release issued on April 5,
1990, Centaur stated: "OUR SOLICITATION IS SCHEDULED
TO END ON APRIL 13, 1990."
Consistent with its announced intention, Centaur ceased its
consent solicitation on April 13, 1990 (Good Friday). There is no
evidence to the contrary. On the first business day after the April
13th solicitation deadline, Monday, April 16, 1990, Centaur delivered
the first batch of consents it had received to the Inspectors of Election,
the Corporation Trust Company. Centaur simultaneously issued a
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press release that included the following text of a letter which it also
had sent to NII's Board:
We are delivering to you the consents from holders of
11,759,512 shares, representing more than 54% of the outstanding shares of the common stock, to amend NIl's bylaws to expand the size of the board from 12 to 15 members.
We believe that the consents we are delivering are sufficient
to effect the by-law amendment to expand the board based
on our belief that the Delaware Supreme Court will confirm
that only a majority vote is required for this amendment
and reverse the earlier Chancery Court interpretation that
an 80% vote is required for this purpose.
Although the consent solicitation ended on April 13, 1990, Centaur continued to receive consents after that date and delivered them
to the Inspectors of Election on nine separate occasions from April
17, 1990 through May 7, 1990. The Inspectors of Election then held
challenge and review sessions on May 10, 1990 (for consents delivered
on April 16 and 17), May 11, 1990 (for consents delivered on April
20) and May 21, 1990 (for consents delivered after April 20).
At one of the challenge sessions, NIl lodged a general challenge
to any consents obtained, received or dated after April 13, 1990,
and also challenged a number of specific consents because of alleged
deficiencies. The Inspectors of Election refused to rule on NII's
general challenge, but ultimately ruled on all of Ni's specific challenges.
Nil concedes that if Centaur had until May 7, 1990 to deliver
consents, then its specific challenges are meaningless because Centaur
will still have received greater than 50% of the votes, even if all of
the specific challenges are deemed valid.
On May 23, 1990, the Inspectors of Election issued an Amended
Certificate of Inspectors (the "Certificate") certifying the results of
Centaur's consent solicitation. The Certificate divides the results of
the consent solicitation into eleven batches corresponding to the dates
the consents were delivered to the Inspectors by Centaur:
(a) The number of shares represented by valid unrevoked
Consents, as of April 16, 1990, was as follows:
Proposal #1 - 10,745,723
Proposal #2 - 10,738,486

(b) The number of shares represented by valid unrevoked
Consents, as of April 17, 1990, was as follows:
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Proposal #1 - 10,879,901
Proposal #2 - 10,873,048
(c) The number of shares represented by valid unrevoked
Consents, as of April 20, 1990, was as follows:
Proposal #1 - 11,005,138
Proposal #2 - 10,998,270
(d) The number of shares represented by valid unrevoked
Consents, as of April 23, 1990, was as follows:
Proposal #1 - 11,046,769
Proposal #2 - 11,039,812
(e) The number of shares represented by valid unrevoked
Consents, as of April 24, 1990, was as follows:
Proposal #1 - 11,244,794
Proposal #2 - 11,237,837
(f) The number of shares represented by valid unrevoked
Consents, as of April 26, 1990, was as follows:
Proposal #1 - 11,244,874
Proposal #2 - 11,237,917
(g) The number of shares represented by valid unrevoked
Consents, as of April 27, 1990, was as follows:
Proposal #1 - 11,284,339
Proposal #2 - 11,277,169
(h) The number of shares represented by valid unrevoked
Consents, as of May 1, 1990, was as follows:
Proposal #1 - 11,283,441
Proposal #2 - 11,176,171
(i) The number of shares represented by valid unrevoked
Consents, as of May 3, 1990, was as follows:
Proposal #1 - 11,283,441
Proposal #2 - 11,276,271
(j) The number of shares represented by valid unrevoked
Consents, as of May 4, 1990, was as follows:
Proposal #1 - 11,283,441
Proposal #2 - 11,276,271
(k) The number of shares represented by valid unrevoked
Consents, as of May 8, 1990, was as follows:
Proposal #1 - 11,282,983
Proposal #2 - 11,275,813
The Certificate indicates that the valid and unrevoked consents
delivered by Centaur to NII on April 16, 1990 (i.e., those received
by Centaur on or before April 13) regarding both proposals repre-
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sented less than 50% of NII's 21,755,894 outstanding shares as of
the February 15, 1990 record date. The Certificate also indicates,
however, that as of April 17, 1990, Centaur had delivered valid
unrevoked consents totalling 10,879,901 shares of NII (just over
50 %) in support of Proposal Number One. In addition, the Certificate
states that as of April 20, 1990, Centaur had delivered valid unrevoked consents totalling 10,998,270 shares of NII (50.55%) in
support of Proposal Number Two. Furthermore, as of May 7, 1990,
the number of shares represented by valid unrevoked consents were
11,283,441 shares (51.80%) in support of Proposal Number One
and 11,276,271 shares (51.83%) in favor of Proposal Number Two.
III
[1] "Although the report of the inspectors of election is ministerial, it is presumed to be correct." Berlin v. Emerald Partners, Del.
Supr., 552 A.2d 482, 491 (1988); Concord FinancialGroup, Inc. v. TriState Motor Transit Co., Del. Ch., 567 A.2d 1, 6 (1989). The Court
may, however, examine the actual facts to correct errors of law.
Berlin, 552 A.2d at 491; Concord Financial Group, 567 A.2d at 6.
IV
NII's principal argument is that any consents "obtained and/
or dated after April 13, 1990, the date Centaur's consent solicitation
ended" are invalid. Centaur concedes that it made numerous statements to NII's shareholders that its consent solicitation would end on
April 13, 1990. Centaur argues, however, that NII incorrectly equates
the affirmative act of solicitation of consents with the passive receipt
of consents by Centaur from NI shareholders after the solicitation
ended on April 13, 1990, and the delivery of those consents by Centaur
to NI pursuant to 8 Del. C. § 228.
[2] 8 Del. C. § 228(c) states:
no written consent shall be effective to take the corporate
action referred to therein unless, within 60 days of the earliest
dated consent delivered in the manner required by this section
to the corporation, written consents signed by a sufficient
number of holders or members to take action are delivered
to the corporation ....
(Emphasis added.)
The statute clearly establishes a 60-day maximum period within which
consents may validly be delivered to a corporation, after the earliest
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dated consent. Because the earliest dated consent received by Centaur
was dated March 8, 1990, the 60-day period allowed under 8 Del.
C. § 228(c) expired on May 7, 1990.
Nil claims, however, that Centaur purposefully chose a date to
receive and deliver consents less than the 60 days allowed under
Section 228(c) (i.e., the April 13, 1990 solicitation cut-off date), and
that Centaur is now precluded from claiming otherwise. NII premises
its argument on Centaur's repeated statements to the NII shareholders that the consent solicitation would cease on April 13, 1990.
Specifically, Nil relies on Centaur's Consent Statement which states:
IT IS CURRENTLY THE INTENTION OF CENTAUR
TO CEASE THE SOLICITATION OF CONSENTS AT
THE CLOSE OF BUSINESS ON FRIDAY, APRIL 13,
1990 AND TO DELIVER VALIDLY EXECUTED AND
UNREVOKED CONSENTS TO THE COMPANY IN
THE MANNER REQUIRED BY SECTION 228 OF THE
GCL AS SOON AS PRACTICABLE THEREAFTER.
The plain meaning of that statement clearly does not preclude the
receipt and delivery of consents by Centaur to NIl after April 13,
1990. To the contrary, the express reference in the statement to
Section 228 (8 Del. C. § 228), and the language "as soon as practicable thereafter," clearly envision the receipt of consents by Centaur
and their delivery to NIl after April 13, 1990.
[3] Centaur's repeated statements that it would "cease the solicitation of consents" on April 13, 1990 is unambiguous, and therefore, the statement must be read for its plain meaning. Berlin v.
EmeraldPartners, Del. Supr., 552 A.2d 482 (1988); E.I. duPont deNemours
& Co. v. Shell Oil Co., Del. Supr., 498 A.2d 1108 (1985).
Nil, however, argues that this Court should interpret Centaur's
statement that it would "cease the solicitation of consents" on April
13, 1990 to mean that Centaur would "cease receiving consents from
NII shareholders and cease delivering them to NII after the solicitation
ended on April 13, 1990."
[4] "Solicitation" is defined as "asking; enticing; [or] urgent
request." Black's Law Dictionary 1249 (5th ed. 1979). See also
Webster's New Collegiate Dictionary 1106 (1976). This common
meaning of "solicitation" is also consistent with the definition given
to that term by the Federal Securities and Exchange Commission:
(i) Any request for a proxy whether or not accompanied
by or included in a form of proxy;
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(ii) Any request to execute or not to execute, or to
revoke, a proxy; or
(iii) The furnishing of a form of proxy or other communication to security holders under circumstances reasonably calculated to result in the procurement, withholding
or revocation of a proxy.
Rule 14a-1(1), 17 C.F.R. § 240.14a-1(1).
[5-6] Centaur's repeated statements that it would "cease the
solicitation of consents" on April 13, 1990 dearly means what it says:
that it would not request any further consents after April 13, 1990.
These statements cannot be reasonably read to mean that Centaur
agreed that it would not receive and deliver to the Inspectors before
May 7, 1990, consents solicited by it on or before April 13, 1990.
[7] NII also argues that Centaur is precluded by estoppel from
receiving and delivering consents received after April 13, 1990. The
estoppel argument fails, however, because NI did not adduce any
evidence of any detrimental reliance on Centaur's statements that
the consent solicitation would end on April 13, 1990 if that statement
could somehow be read as meaning that all the consents had to be
delivered on April 16, 1990.
[8-9] "An estoppel arises when a party by his conduct or words,
intentionally or unintentionally leads another, in reliance on such
words or conduct, to change his position to his detriment." Hartman
v. Buckson, Del. Ch., 467 A.2d 694, 697 (1983). NII argues that
Centaur's statements regarding the April 13th solicitation cut-off date
were intended, and had the effect of "stampeding consents." NIl
asserts that "the public's reliance on Centaur's announcement is
'demonstrated by the fact that all but a fraction of the consents
ultimately delivered to [the Corporation Trust Company] were obtained on or prior to April 13, 1990."' NIl's assertions, however,
fall far short of showing such detrimental reliance as would estop
Centaur from receiving and delivering consents to NII after April
13, 1990 until May 7, 1990.
Furthermore, NII's own March 9, 1990 Consent Statement
expressly recognized that consents could be delivered until 60 days
after the earliest dated consent:
Under the Delaware General Corporation Law (the
"DGCL"), the solicitation will be successful only if the
requisite consents are delivered to the Company within 60
days of the earliest dated consent delivered to the Company.
[I]n order for the Centaur Group to succeed in its attempt
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to amend the Company's By-Laws, it would have to obtain
and deliver to the Company by May 8 [sic], 1990, unrevoked
consents from the holders of the requisite number of shares
of Common Stock.
NII's claim that Centaur was estopped from delivering consents
to the Inspectors after April 16, 1990 is therefore without merit.
V
In summary, I find that Centaur had until May 7, 1990 to
validly deliver to NIl consents solicited by it on or before April 13,
1990, and that all valid and unrevoked consents delivered by that
date should be counted. I further find that Centaur received and
delivered by May 7, 1990, valid unrevoked consents totalling slightly
greater than 50% of the outstanding shares of NII for both proposals,
as the Certificate of the Inspectors indicates, although neither proposal
received a supermajority vote. Because Centaur had until May 7,
1990 to deliver the consents, it is not necessary to address NII's
separate challenges to various consents because it is conceded they

cannot affect the outcome.
IT IS SO ORDERED.

COTTLE v. STANDARD BRANDS PAINT CO.
No. 9342
STEINER v. STANDARD BRANDS PAINT CO.
No. 9405
LIFSHITZ v. STANDARD BRANDS PAINT CO.
No. 9151
Court of Chancery of the State of Delaware, New Castle
March 22, 1990
Defendant corporation and its nine directors moved to dismiss
three separate actions brought by plaintiffs, minority stockholders of
defendant. The defendant corporation had successfully thwarted a
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takeover attempt by buying back a percentage of its stock through
the use of a "Dutch auction." In their complaints, the plaintiffs
alleged that the defendant directors breached their fiduciary duties
to the stockholders by seeking to entrench themselves in office, failing
to make complete and full disclosure to the stockholders regarding
the tender offer, and initiating a coercive tender offer. Defendants
filed a motion to dismiss, arguing plaintiffs had failed to state a
claim upon which relief could be granted and had failed to comply
with Chancery Court Rule 23.1.
The court of chancery, per Vice-Chancellor Berger, granted
defendants' motion to dismiss, holding that: (1) claims that directors
breached their fiduciary duties to the stockholders or that they acted
in order to entrench themselves in office are derivative in nature
and, therefore, should have complied with Chancery Court Rule
23.1; and (2) plaintiffs' claims that the directors failed to make a
complete disclosure to the stockholders and engaged in a coercive
tender offer did not state a claim upon which relief could be granted.
1. Corporations

0

211(1)

A plaintiff's characterization of its claims as individual, rather
than derivative, does not make them so. The court, not the plaintiff,
makes this determination based on the nature of the wrong plaintiff
alleges in the body of the complaint.
2.

Corporations

C=

202, 320(4)

A claim is derivative when the alleged wrongs affect all stockholders equally and do not involve any contractual right of the
stockholders.
3.

Corporations

0

204, 320(1)

It is settled law that entrenchment claims are derivative.
4.

Corporations

C

310(1)

A claim for coercion must state that plaintiffs, the tendering
stockholders, were wrongfully induced by some act of the defendants
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to sell their shares for reasons unrelated to the economic merits of
the sale.
5.

Corporations

=

310(1)

A two-tier tender offer in which the buyer plans to freeze out
non-tendering stockholders, giving them subordinated securities in
the back end, is coercive.
6.

Corporations

-

310(1)

A tender offer structured so as to afford shareholders no practical
choice but to tender for an unfair price, or at a fair price, but which
is structured and timed so as to effectively deprive stockholders of
the ability to choose a competing offer-also at a fair price-that
the shareholders might have found preferable, is coercive.
7.

Corporations

0

310(1)

Actionable coercion does not exist simply because the tender
offer is too good to pass up.
8.

Corporations

C

310(1)

A self-tender offer at a premium above the shares' market price
does not appear to be actionably coercive, even if paying the premium
may adversely affect the market value of the remaining outstanding
shares, provided that the offering materials make full disclosure of
such an adverse effect.
9.

Corporations

=

310(1)

When implementing a self-tender offer, directors have a duty
of candor that requires them to disclose all material or germane
information in their possession.
10.

Securities Regulation

0=

49.22(2)

Omitted information is material if a reasonable stockholder would
consider it important in deciding whether to tender his shares or
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would view the information as having significantly altered the "total
mix" of information available.
11.

Corporations

=

310(1)

The exacting duty of disclosure imposed upon corporate fiduciaries is even more onerous in a self-tender than in a contested
offer.
12.

Corporations

C=

307

The duty of complete candor cannot possibly mean that companies are required to disclose not only all material, existing facts,
but also the absence of all other relevant facts.
13.

Corporations

C=

310(1)

Opinions, as opposed to facts, generally need not be disclosed.
14.

Securities Regulation

0:

52.40(2)

Under federal law, directors are expressly permitted to make
no recommendation to stockholders regarding their opinion of a
tender offer. 17 C.F.R. § 230.14e-2 (1989).
15.

Corporations

C-

204

Claims of improper motivation, such as entrenchment or interference with a stockholder's receipt of a takeover bid, are derivative.
16.

Corporations

C

206(2), 211(5), 320(5)

A plaintiff may maintain claims of improper motivation or
interference with a stockholder's receipt of a takeover bid only if (1)
a pre-suit demand was wrongly refused; or (2) such demand would
have been futile, based upon the particularized allegations in the
complaint. DEL. CH. CT. R. 23.1.
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206(2)

Pre-suit demand is required in a derivative action to minimize
the degree to which the directors' managerial freedom is curtailed.
18.

Corporations

207 1/2, 310(1)

C

The demand requirement is a recognition of the fundamental
precept that directors manage the business and affairs of corporations.
19.

Corporations

C=

206(2), 320(5)

The demand requirement ensures that stockholders exhaust intracorporate remedies before instituting a derivative action, thereby
giving the directors the opportunity to pursue the matter on the
corporation's behalf.
20.

Corporations

C

206(2)

It follows from the purpose of a demand that there must be an
alleged wrong before demand is made.
21.

Corporations

C

206(3)

A demand letter must identify the alleged wrongdoers, describe
the factual basis of the wrongful acts and the harm caused to the
corporation, and request remedial relief.
22.

Corporations

211(3), 211(8)

0

Plaintiff bears the burden of rebutting the presumption that the
directors exercised their sound business judgment in deciding to refuse
his demand.
23.

Corporations

=

211(6)

Demand futility is established only where, taking the well-pleaded
facts as true, the allegations in the complaint raise a reasonable doubt
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as to (1) director disinterest or independence or (2) whether the
directors exercised proper business judgment in approving the challenged transaction.
24.

Corporations

C

211(5), 211(6)

A conclusory allegation of entrenchment will not suffice to excuse
demand. The complaint must include particularized facts demonstrating either a financial interest or entrenchment on the part of
the directors.
25.

Corporations

=

206(2), 211(5), 310(l)

Even if there is no directorial interest or lack of independence,
demand will be excused if the facts alleged in a complaint raise a
reasonable doubt that the board's action will be protected by the
business judgment rule.
26.

Corporations

C=

211(4)

A plaintiff may not avoid the demand requirement merely by
alleging that the challenged transaction has some antitakeover effect
and, therefore, was designed as an entrenchment device.
Robert D. Goldberg, Esquire, and Christopher Battaglia, Esquire,
of Biggs & Battaglia, Wilmington, Delaware; and Aron Robinson,
Esquire, of Holstein, Mack & DuPree, Chicago, Illinois, for plaintiff
Cottle.
Pamela S. Tikellis, Esquire, of Greenfield & Chimicles, Wilmington,
Delaware; and Jonathan Plasse, Esquire, of Goodkind, Wechsler,
LaBaton & Rudoff, New York, New York, for plaintiff Steiner.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Joseph H. Weiss, Esquire, of
The Law Offices of Joseph H. Weiss, New York, New York; and
Stull, Stull & Brody, New York, New York, for plaintiff Lifshitz.
Lawrence Ashby, Esquire, and Steven J. Balick, Esquire, of Ashby,
McKelvie & Geddes, Wilmington, Delaware; and Buchalter, Nemer,
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Fields & Younger, Los Angeles, California, for defendant Standard
Brands Paint Company.
Edmund N. Carpenter, II, Esquire, Samuel A. Nolen, Esquire,
Gregory V. Varallo, Esquire, and Michael J, Feinstein, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Gibson,
Dunn & Crutcher of Los Angeles, California, for the individual
defendants.
BERGER,

Vice-Chancellor

This is the decision on motions to dismiss three separate actions
brought by Messrs. Lifshitz, Steiner and Cottle, stockholders of
Standard Brands Paint Co. ("Standard").' Defendants are the company and its nine directors (three of whom are also officers). The
complaints all relate to a series of events that began in July, 1987
when Entregrowth International Ltd. ("Entregrowth") made a proposal to acquire Standard. However, the allegations in the three
complaints are not entirely the same, and plaintiffs' legal theories
also differ somewhat. As a result, after describing the factual background, as set forth in Standard's November 27, 1989 Offer to
Purchase, I will address the sufficiency of each complaint separately.
Standard, whose principal executive offices are in California,
was a Maryland corporation until June, 1987, when it reincorporated
in Delaware. The company, together with its subsidiaries, is primarily
involved in the retail "do-it-yourself" home decorating business.
Prior to the self-tender (described below), Standard had approximately 11 million shares of stock outstanding, which shares were
traded on the New York Stock Exchange at prices ranging from
$16.125 to $31.875 during the two years before the self-tender.
As noted above, the company received an acquisition proposal
in July, 1987 from Entregrowth, an affiliate of Chase Corporation
Ltd. of New Zealand. Entregrowth expressed an interest in buying
Standard's outstanding stock for $21.00 in cash and a debenture
with a purported value of $7.00. Standard's board rejected the
Entregrowth proposal on July 24, 1987, and authorized management
to investigate alternatives that would be beneficial to the company
and its stockholders. Over the next several months Entregrowth

1. The three actions have not been consolidated. However, a fourth action,
Hagar v. Standard Brands Paint Co., was consolidated with the Lifshitz action.
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apparently remained interested in acquiring Standard and, in a
Schedule 13D filed on October 29, 1987, Entregrowth and related
companies reported that they owned 749,300 shares of Standard
stock-approximately 6.7% of the company.
The Standard board was considering various restructuring alternatives during the same time period. At a September 25, 1987
board meeting, the directors discussed a possible restructuring and
recapitalization and authorized a committee of independent directors
to discuss and assess any employee incentive programs and shareholder rights agreements that would be a part of the restructuring
plan. After further meetings of the entire board as well as the
independent committee, the board unanimously approved a plan of
restructuring and recapitalization that included: (1) a self-tender for
6 million shares of the company's stock; (2) the adoption of a
shareholder rights agreement; (3) various employee incentive arrangements including an Employee Stock Purchase Plan available to
senior management and a Non-Tender Agreement; and (4) the shifting of retail store locations to concentrate on the most profitable
markets. The self-tender, announced on November 10, 1987, was
conducted as a dutch auction at a price of $25.00 to $28.00 per
share. A dutch auction is a form of tender offer in which the selling
stockholders, rather than the buyer, determine the price to be paid
for the shares bought. When tendering their shares, stockholders
designate the price (here within the $25.00-S28.00 range) at which
they are willing to sell. The company then determines the lowest
price at which it will be able to purchase the 6 million shares and
buys, on a pro rata basis if necessary, all shares tendered at or below
that lowest price. Any shares tendered above that price are excluded.
The Offer to Purchase describes the manner in which shares
were to be selected for purchase and states that the market price of
Standard's stock following the self-tender was expected to be substantially less than the tender offer price. Accordingly, stockholders
were advised that they could "be assured of maximizing the market
value of their holdings only by tendering all of their shares at the
minimum price of $25.00 per share." Offer to Purchase, at ii, 2,
10 and 11.
Defendants moved to dismiss the three actions on the alternative
grounds that the complaints fail to state claims upon which relief
may be granted and, in any event, that the purported claims are
derivative and plaintiffs have not complied with the requirements of
Chancery Court Rule 23.1. Both Lifshitz and Steiner styled their
complaints as class actions. Thus, there are no allegations of demand
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futility and the only issue with respect to the Rule 23.1 argument
is whether the claims are individual or derivative. Different issues
arise in Cottle's complaint because Cottle purports to bring his claim
derivatively and the complaint alleges, alternatively, that demand
was made and refused or that demand would have been futile.
I.
The Lifshitz complaint pre-dates the self-tender and addresses
only the purported wrongs relating to the Entregrowth proposal.
Lifshitz alleges that the director defendants breached their fiduciary
duties by (1) failing to give prudent consideration to the Entregrowth
proposal; (2) failing to negotiate with Entregrowth or any other
potential acquiror; and (3) failing to provide Entregrowth with confidential information that might have supported a higher bid. In
essence, Lifshitz is alleging that the directors breached their fiduciary
duties by interfering with the stockholders' receipt of a takeover offer
from Entregrowth.
[1] Lifshitz' characterization of his claims as individual, rather
than derivative, does not make them so. The Court, not the plaintiff,
makes this determination based on the nature of the wrong plaintiff
alleges in the body of the complaint. Kramer v. Western Pacific Indus.,
Del. Supr., 546 A.2d 348, 352 (1988). This Court recently reaffirmed
that claims of the nature Lifshitz asserts are derivative, not individual.
Lewis v. Spencer, et al., Del. Ch., Civil Action No. 8651, Berger,
V.0. (October 31, 1989), Mem. Op. at 3-4. In Lewis, a stockholder
of Honeywell, Inc. sued that company's chairman for rejecting a
takeover proposal from Sperry Corporation. The plaintiff in Lewis,
much like Lifshitz, claimed that the chairman failed to give meaningful consideration to the Sperry overture, that this failure was
motivated by the chairman's desire to retain his position, and that,
had the chairman negotiated with Sperry, "a transaction favorable
to [the] stockholders could have been consummated." Lewis, Mem.
Op. at 3.
[2] The claims in Lewis were held to be derivative because the
alleged wrongs affected all stockholders equally and did not involve
any contractual right of the stockholders. See also Sumers v. Beneficial
Corp., et al., Del. Ch., C. A. No. 8788, Hartnett, V.C. (Mar. 9,
1988). The same is true of the allegations in the Lifshitz complaint.
As noted earlier, the Lifshitz complaint makes no effort to satisfy
the requirements of Rule 23.1. Therefore, having found that the
purported claims asserted by Lifshitz are derivative, it follows that
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the complaint must be dismissed for failure to comply with Rule
23.1.
I I.
The Steiner complaint, also alleged to be a class action, focuses
almost entirely on Standard's recapitalization plan and defendants'
actions in connection with that plan. Steiner alleges that the director
defendants breached their fiduciary duties by (1) extending to Standard's stockholders an allegedly coercive tender offer; (2) failing to
make full and complete disclosures in the Offer to Purchase; and
(3) adopting certain defensive measures in order to entrench themselves in office rather than maximizing stockholder values by negotiating an acquisition of the company.
A.
[3] It is settled law that the entrenchment claims are derivative.
See Lewis v. Spencer, Mem. Op. at 3-4; Moran v. Household Int'l, Inc.,
Del. Ch., 490 A.2d 1059, aff'd, Del. Supr., 500 A.2d 1346 (1985).
Defendants argue that Steiner's remaining claims are also derivative.
Cf Kramer v. Western Pacific Indus., 546 A.2d at 352-53 (claims of
waste and depression of stock value are derivative). But see Seibert v.
Harper & Row Publishers, Inc., Del. Ch., C. A. No. 6639, Berger,
V.C. (Dec. 5, 1984) (proxy violation claim may be brought in direct
action). The Court need not reach this issue, however, since neither
the coercion nor the disclosure allegations state a claim upon which
relief may be granted.
B.
Steiner alleges that the self-tender was wrongfully coercive because (1) Standard intended to pay the lowest price offered, within
the $25.00-$28.00 range, that would permit it to purchase 6 million
shares; (2) the company was not going to buy shares tendered at a
higher price; (3) the post-tender market price was predicted to be
substantially lower than the range set in the self-tender; and (4)
Standard announced its intention not to pay dividends in the foreseeable future following the self-tender.
[4-6] A claim for coercion must state that plaintiffs, the tendering
stockholders, "were wrongfully induced by some act of the defendants
to sell their shares for reasons unrelated to the economic merits of
the sale." Ivanhoe Partners v. Newmont Mining Corp., Del. Ch. 533
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A.2d 585, 605, aff'd, Del. Supr., 535 A.2d 1334 (1987). Thus, a
two-tier tender offer in which the buyer plans to freeze out nontendering stockholders, giving them subordinated securities in the

back end, is coercive. Unocal Corp. v. Mesa Petroleum Co., Del. Supr.,
493 A.2d 946, 956 (1985). Similarly, a "tender offer structured so
as to afford shareholders no practical choice but to tender for an
unfair price" or one at "a fair price, but structured and timed so
as to effectively deprive stockholders of the ability to choose a competing offer-also at a fair price-that the shareholders might have
found preferable" is coercive. Ivanhoe, 533 A.2d at 605 (citations
omitted).

[7-8] Actionable coercion does not exist, however, simply because
a tender offer price is too good to pats up. Id. Further, a self-tender
offer at a premium above the shares' market price does not appear
to be actionably coercive, even if paying that premium may adversely
affect the market value of the remaining outstanding shares, provided
that the offering materials make full disclosure of such an adverse
effect. Eisenberg v. Chicago Milwaukee Corp., Del. Ch., 537 A.2d 1051,
1061-62 (1987).
Standard's self-tender was not a prelude to a forced merger
through which minority stockholders were frozen out of their equity
positions. Thus, it was not coercive because of any "back end"
transaction. Further, this Court sees nothing inherently coercive in
the structure of a dutch auction as it was held in this case. Unquestionably, the dutch auction format Steiner complains of encouraged those stockholders who wished to maximize the chance that

Standard would buy their shares to tender at the low end of the
price range, that is, at $25.00. The offering materials, however,
stated clearly that Standard probably would not purchase shares
tendered at prices in excess of $25.00 and specifically informed
stockholders that they could "be assured of maximizing the market
value of their holdings only by tendering all of their shares at the
minimum price of $25.00 per share." Offer to Purchase at ii, 2, 10
and 11. Given those disclosures, the dutch auction did not function
much differently from an ordinary tender offer at $25.00.
Steiner argues that Standard's self-tender was coercive because
it forced stockholders to tender at an inadequate price to avoid being

left with shares worth less than $25.00, as predicted in the offering
materials. In Kahn v. United States Sugar Corp., Del. Ch., C. A. No.
7313, Hartnett, V.C. (Dec. 10, 1985), the Court held to be coercive
a highly leveraged tender offer for an unfair price. In Kahn, as
here, the stockholders were offered the chance to sell their shares
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at a price that was both a premium over pre-offer market value and
in excess of the predicted post-offer value. Had the tender offer price
been fair, such an offer apparently would not have presented a
problem. However, because the price was unfair, the Court found
the offer in Kahn to be actionably coercive. See Kahn, Mem. Op. at
15.
Thus, the pivotal question in analyzing Steiner's claim of coercion is whether Steiner's complaint alleges facts from which this
Court may conclude that the price range offered was unfair. Steiner
argues that it does by complaining of defendants' July, 1987 rejection
of the Entregrowth proposal. Steiner urges this Court to infer, from
the rejection of a $21.00 cash, $7.00 securities offer in July, 1987,
the unfairness of a $25.00 cash offer in November, 1987. Steiner's
own complaint, however, contradicts that inference. It alleges that
Standard's stock price during the second and third quarters of 1987
had been above $31.00 per share. Defendants received and rejected
Entregrowth's offer during that period. The market price, however,
"dropped precipitously during the [October, 1987] stock market crash
to $16." Steiner's First Amended Complaint at 13. A fair reading
of these allegations simply does not support an inference that the
self-tender price was unfair. Rather, they demonstrate that conditions
had changed dramatically between July and November, 1987. Since
I find that Steiner has not adequately alleged any unfairness in the
offering price, I also conclude that his complaint fails to state a claim
of coercion.
C.
Steiner also claims that defendants breached their duty of candor
by omitting material information from the Offer to Purchase. Specifically, Steiner complains that the offering materials failed to disclose
that the Special Committee did not have its own financial advisers.
In addition, the Offer to Purchase omitted any statement of the
directors' opinion as to the fairness of the offer and failed to disclose
any recommendation by the board as to whether Standard's stockholders should tender.
[9-10] The legal standard governing defendants' disclosure obligations is settled. Standard's directors have a duty of candor that
requires them to disclose all material or germane information in their
possession. Omitted information is material if a reasonable stockholder would consider it important in deciding whether to tender
his shares or would view the information as having significantly
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altered the "total mix" of information available. Rosenblatt v. Getty
Oil Co., Del. Supr., 493 A.2d 929, 944 (1985) (citing TSC Indus. v.
Northway, Inc., 426 U.S. 438, 449 (1976)). Steiner relies upon Eisenberg
in suggesting that defendants must satisfy an even higher disclosure
standard where, as here, the disclosures relate to a self-tender offer.
[11] In Eisenberg, this Court noted that the "exacting duty of
disclosure imposed upon corporate fiduciaries is even 'more onerous'
[in a self-tender] than in a contested offer." Eisenberg, 537 A.2d at
1057. However, as our Supreme Court recently explained, Eisenberg
did not adopt a different, and higher, standard of materiality than
that announced in Rosenblatt. Barkan v. Amsted Indus., Del. Supr.,
567 A.2d 1279, 1288 (1989) (confirming the single standard in the
context of a management buy-out). Eisenberg noted the conflict of
interest presented by a self-tender. The Supreme Court in Barkan
agreed that this Court should be mindful of conflicts faced by fiduciaries, but stated:
A recognition of these dangers does not affect the definition
of materiality, however. Thus, if an omission is immaterial,
the fact that it was made by a party with some incentive
to be less than candid cannot render the omission material.
Id. at 1288.
Applying the Rosenblatt standard to the Steiner disclosure allegations, I find that none of the omissions were material. The first
was the failure to disclose that the Special Committee did not retain
its own financial advisers. The Offer to Purchase does disclose that
two financial advisers were retained by the board, as a whole, and
their opinion as to the financial viability of the company after implementation of the recapitalization plan is included in the offering
materials. The Special Committee did not retain financial advisers
and there is nothing in the Offer to Purchase to suggest that it did.
However, Steiner argues that a stockholder may have mistakenly
believed that the Special Committee had its own advisers because
other special committees sometimes do retain independent experts.
[12] I find this argument unpersuasive. The duty of complete
candor cannot possibly mean that companies are required to disclose
not only all material existing facts but also the absence of all other
relevant facts. Steiner offers no basis for his premise that a stockholder, having been told nothing on this point, would assume that
a special committee had retained advisers. Moreover, common sense
suggests the opposite. If there is no disclosure as to the existence of
financial advisers, the most likely reason is that there are none. In
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short, I conclude that this non-disclosure was immaterial because a
reasonable stockholder would have understood, without being told,
that the Special Committee did not retain financial advisers. The
omitted information, therefore, would not have significantly altered
the total mix of information available to the stockholders.
The two remaining non-disclosures-as to the fairness of the
offer and any recommendation by the board-are closely related and
will be discussed together. First, it is important to note that Steiner
does not attack the adequacy of the financial disclosures relating to
the recapitalization plan as a whole or the self-tender. Thus, one
can assume that the stockholders had the information they needed
to evaluate the merits of the self-tender in light of their own particular
circumstances. Nonetheless, Steiner argues that it would be important
to the stockholders to know whether the directors considered the offer
fair and to receive defendants' recommendation whdther or not to
tender and at what price.
Although the directors' views might have been of interest to the
stockholders, I am not satisfied from Steiner's argument that their
opinions needed to be disclosed. First, the non-disclosures were not
material. The Offer to Purchase states that Standard's directors
unanimously approved making the offer after considering that it
provided all stockholders the opportunity to sell a portion of their
stock at a premium over the market price while retaining an equity
interest in the Company. Although no recommendation was made,
the stockholders were repeatedly advised that, in light of the anticipated post-tender market price, the stockholders could be assured
of maximizing the market value of their holdings only by tendering
all of their stock at the minimum price. These disclosures strongly
suggest that the directors considered the offer fair, in the sense that
it gave the stockholders a chance to receive a premium, and that
they recommended all tendering stockholders to tender at the minimum price. Thus, express recommendations or opinions would have
added little to the total mix of information presented to the stockholders.
[13-14] Second, opinions, as opposed to facts, generally need
not be disclosed. See Seibert v. Harper & Row, Letter Op. at 15-16.
This general principle seems especially appropriate here, where the
stockholders were not being eliminated from future equity participation in the company, and the directors, in consequence, were not
obligated to offer a "fair" price. Lewis v. Fuqua, Del. Ch., C. A.
No. 6534, Hartnett, V.C. (Feb. 16, 1982), Letter Op. at 7. Finally,
it is noteworthy that, under federal law, defendants were
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to sell their shares for reasons unrelated to the economic merits of
the sale.
5.

Corporations

C

310(1)

A two-tier tender offer in which the buyer plans to freeze out
non-tendering stockholders, giving them subordinated securities in
the back end, is coercive.
6.

Corporations

0

310(1)

A tender offer structured so as to afford shareholders no practical
choice but to tender for an unfair price, or at a fair price, but which
is structured and timed so as to effectively deprive stockholders of
the ability to choose a competing offer-also at a fair price-that
the shareholders might have found preferable, is coercive.
7.

Corporations

0=

310(1)

Actionable coercion does not exist simply because the tender
offer is too good to pass up.
8.

Corporations

C

310(1)

A self-tender offer at a premium above the shares' market price
does not appear to be actionably coercive, even if paying the premium
may adversely affect the market value of the remaining outstanding
shares, provided that the offering materials make full disclosure of
such an adverse effect.
9.

Corporations

0--

310(1)

When implementing a self-tender offer, directors have a duty
of candor that requires them to disclose all material or germane
information in their possession.
10.

Securities Regulation

0=

49.22(2)

Omitted information is material if a reasonable stockholder would
consider it important in deciding whether to tender his shares or
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of corporations." Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812
(1984). It ensures that stockholders exhaust intracorporate remedies
before instituting a derivative action, thereby giving the directors
the opportunity to pursue the matter on the corporation's behalf.
See id. at 811-12.
[20-21] It follows from the purpose of a demand that there must
be an alleged wrong before demand is made. Cf Brook v. Acme Steel
Co., Del. Oh., C. A. No. 10,276, Chandler, V.C. (May 11, 1989),
Mem. Op. at 6 (noting that, where stockholder's letter antedated
alleged wrong, the letter's effectiveness as a demand on the directors
was undermined). A demand letter must "identify the alleged wrongdoers, describe the factual basis of the wrongful acts and the harm
caused to the corporation, and request remedial relief." Allison v.
General Motors Corp., 604 F. Supp. 1106, 1117 (I). Del.), aff'd without
op., 782 F.2d 1026 (3rd Cir. 1985). Here, the stockholder's letter
does not identify any act or omission by the Standard directors that
is allegedly wrongful. Rather, the letter gives instructions to the
directors on how to perform their duties and demands that suit be
brought against any unnamed persons who fail to do so. The September 14, 1987 letter is simply too vague and conclusory to satisfy
the purposes of the demand requirement.
[22] Even if the letter were deemed an adequate demand, Cottle
failed to allege facts to establish that the demand refusal was improper.
Plaintiff bears the burden of rebutting the presumption that the
directors exercised their sound business judgment in deciding to refuse
his demand. Aronson v. Lewis, 473 A.2d at 813 (citing Zapata Corp.
v. Maldonado, Del. Supr., 430 A.2d 779, 784 & n.10 (1981)). Cottle's
Third Amended Complaint2 simply ignores this aspect of the "demand refused" requirement.
[23] Alternatively, Cottle alleges and argues that demand was
excused. Demand futility is established only where, "taking the wellpleaded facts as true, the allegations [in the complaint] raise a
reasonable doubt as to (i) director disinterest or independence or (ii)
whether the directors exercised proper business judgment in approving the challenged transaction." Grobow v. Perot, Del. Supr., 539
A.2d 180, 186 (1988) (citing Aronson v. Lewis, 473 A.2d at 814).
[24] Under the first prong of Aronson, Cottle argues that Standard's directors were interested because they "[e]ngaged in a restructuring proposal that [had] the effect of entrenching current
2. Cottle's motion to amend is granted.
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management." Cottle's Third Amended Complaint, 10. However,
a conclusory allegation of entrenchment, such as this one, will not
suffice to excuse demand. The complaint must include "particularized
facts demonstrating either a financial interest or entrenchment on
the part of the . . . directors."

Grobow, 539 A.2d at 188. No such

3
particularized facts are included in Cottle's complaint.
[25-261 Even if there is no directorial interest or lack of independence, demand will be excused under the second prong of Aronson
if the facts alleged in a complaint raise a reasonable doubt that the
board's actions will be protected by the business judgment rule.
Cottle argues that his entrenchment claim is sufficient to raise a
reasonable doubt as to the applicability of the business judgment
rule. This is but another version of the same argument that has
been rejected in the context of director interest. "A plaintiff may
not avoid the demand requirement merely by alleging that the challenged transaction has some anti-takeover effect and, therefore, was
designed as an entrenchment device." L A Partners, L.P. v.Allegis
Corp., Del. Ch., C. A. No. 9033, Berger, V.C. (Oct. 22, 1987),
Mem. Op. at 15. Here, unlike in L A Partners, there are no specific
factual allegations from which it would be reasonable to infer that

the directors' sole or primary purpose was entrenchment. Each

aspect of the recapitalization plan that is attacked by Cottle could,
at least as easily, serve a valid corporate purpose as an improper
purpose, such as entrenchment. Therefore no reasonable doubt is
raised as to the business judgment rule's applicability. Thus, I conclude that Cottle's complaint must be dismissed for failure to comply
with the requirements of Chancery Court Rule 23.1.
IT IS SO ORDERED.

3. Paragraphs 23 and 24 repeat the charge of entrenchment but, like
they offer no factual basis for Cottle's conclusion.

10,
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CROWN BOOKS CORP. v. BOOKSTOP, INC.
No. 11,255
Court of Chancery of the State of Delaware, New Castle
February 28, 1990
Plaintiff, a former shareholder of defendant corporation, sought
summary judgment to rescind a cash-out merger involving the defendant. Plaintiff also requested a preliminary injunction to enforce
the terms of a shareholders agreement which would have allowed
the plaintiff to place two members on the defendant corporation's
board of directors. Plaintiff claimed that the defendant board of
directors and majority stockholders breached their fiduciary duty
owed to plaintiff as a stockholder under Revlon and that the merger
constituted a breach of the shareholders agreement.
The court of chancery, per Chancellor Allen, denied plaintiff's
motion for summary judgment, finding that the shareholders agreement did not include a veto power to all parties where a cash-out
merger had been authorized in accordance with state law. The court
likewise found no breach of fiduciary duty by defendant directors in
handling the sale of the company and denied the plaintiff's motion
for injunctive relief for failure to show a strong likelihood of ultimate
success in the litigation holding that the plaintiff had not demonstrated
a strong case on the merits with regard to the breach of fiduciary
duty claim.
1. Corporations

03-

192, 199

It is possible, under Delaware corporation law, to confer upon
minority shareholders an effective veto power over the majority
shareholders with respect to particular types of transactions.
2.

Contracts

C--

143(1)

It is appropriate in providing a construction to a shareholders
agreement to look to the terms of any prior contracts involving the
same parties.
3.

Corporations

C

182.4(4)

A shareholders agreement cannot be read to include a right on
the part of each of its signatories to veto a cash-out merger that has
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been authorized in accordance with the relevant provisions of Delaware merger law. DEL. CODE ANN. tit. 8, §§ 251-258 (1983).
4.

Injunction

3=

138.21

In order to be granted a preliminary injunction, the plaintiff
must establish: (1) that it has a reasonable likelihood of ultimate
success in the litigation; (2) that absent the relief sought, it is likely
to suffer irreparable injury; and (3) that that harm, discounted by
its likelihood, is greater than harm to any other person that the
granting of the relief would occasion, discounted by its probability
of its occurring.
5.

Injunction

0=

138.18

In the context of a motion for preliminary injunction where
plaintiff seeks not to maintain the status quo but to be benefitted
by mandatory preliminary relief, the showing of likelihood of success
must be particularly strong.
6.

Corporations

C-

307, 582

Arm's-length negotiation between the parties to a merger is
evidence that the price paid was fair. The contrary evidence of a
higher offer is, in the circumstances, insufficient to support a conclusion that it is reasonably likely that a breach of a duty to pay a
fair price will be established.
Robert K. Payson, Esquire, and Donald J. Wolfe, Jr., Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware; and Robert B.
Hirsch, Esquire, H. Van Sinclair, Esquire, and Sharon Lindan,
Esquire, of Arent, Fox, Kintner, Plotkin & Kahn, Washington, D.C.,
for plaintiff.
A. Gilchrist Sparks, III, Esquire, and Robert J. Valihura, Jr.,
Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendants Bookstop, Inc., Thomas A. Christopher, Steven
Matthews, Gary E. Hoover, Donald J. Phillips, Cece Smith, James
E. Crawford, III, and Scott F. Meadow.
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Jesse A. Finkelstein, Esquire, and James C. Strum, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and George B.
Yankwitt, Esquire, and David S. Kasdan, Esquire, of Robinson
Silverman Pearce Aronsohn & Berman, New York, New York, for
defendants BDB Corporation, Leonard Riggio, Stephen Riggio, Arnold B. Becker, and Michael N. Rosen.
ALLEN,

Chancellor

A former 18% stockholder that is both a failed suitor and a
business competitor of the defendant Bookstop, Inc. seeks in this
action to rescind a cash-out merger involving Bookstop, so that it
can resume its status as a minority shareholder of the company, and
seeks, in addition, specifically to enforce the terms of a shareholders
agreement which it says entitles it to place two members on the
Bookstop board of directors.
The principal theories advanced to support that relief are two.
First, it is said that the merger constituted a breach of the fiduciary
duties owed by the Bookstop directors and by the company's majority
stockholder, BDB Corporation, to plaintiff as a stockholder of the
firm. That is, it is alleged that the merger was arranged in a way
that violated the duty recognized by the Delaware Supreme Court
in Revlon v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d
173 (1986). The second principal theory of the complaint is that the
merger constituted a breach of a shareholders agreement entitling
plaintiff to designate two members of Bookstop's board of directors.
On December 1, 1989, this court denied a request to restrain
effectuation of the merger, which as it happens was effectuated earlier
that day. Following expedited discovery and briefing, plaintiff has
now moved for a preliminary injunction seeking limited relief designed, it is said, to afford it the benefits of its contractual rights
during the pendency of the litigation. Specifically, plaintiff now seeks
an order requiring defendants to place two designees of plaintiff on
the Bookstop board of directors.
Plaintiff has also moved for summary judgment on its claim
that the merger constitutes a breach of contract. It seeks rescission
of the merger.
Defendants have moved to dismiss the breach of contract claim
and a claim that BDB aided and abetted the Bookstop directors in
a breach of fiduciary duty.
With respect to the claim that the Bookstop merger constituted
a breach of the Shareholders Agreement, I conclude that (1) in

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

construing the legal obligations created by that document, it is appropriate for the court to consider not only the language of that
document but also the language of contracts among the same parties
executed or amended as of the same date that deal with related
matters; (2) viewing all of these agreements together, they give rise
to no ambiguity on the question whether the Shareholders Agreement
precludes otherwise duly authorized mergers that "cash out" of the
corporate enterprise one or more signatories to such agreement; and
(3) finally, that the Shareholders Agreement does not do so.1 For
this reason, as more fully described below, defendants' motion to
dismiss that portion of the complaint purporting to allege a breach
of contract will be granted.
As to the breach of fiduciary duty claim, I conclude that plaintiff
has shown no reasonable probability that the directors of Bookstop
breached any fiduciary duty in their handling of the sale of the
company. They appear at this stage to have exercised disinterested
judgment in good faith and with appropriate deliberation. See Barkan
v. Amsted Industries, Inc., Del. Supr., 567 A.2d 1279 (1990); Citron
v. Fairchild Camera & Instrument Corp., Del. Supr., A.2d (1989). Nor
does it appear that BDB, having negotiated at arm's-length to acquire
Bookstop, can be charged with a violation of the duty recognized
in Revlon when it effectuated the second step merger without "shopping" the company. See Bershad v. Curtiss-Wright Corp., Del. Supr.,
535 A.2d 840 (1987). Insofar as plaintiff alleges a violation of a duty
by BDB to pay a fair price in the second stage merger, it is sufficient
for now to say that plaintiff has not demonstrated a reasonable
likelihood that it would be able to demonstrate at trial that the price
paid was not entirely fair. Crown's own "offer" to pay more itself
(see infra p. 11) appears somewhat conjectural at this point. 2

1. In reading the language of all of the related agreements among the
interested persons dated, executed or amended as of March 4, 1987 together, I do

not consider that I am relying upon parol evidence but referring to the written
agreements of the parties. 4 S. Williston, A Treatise on the Law of Contracts § 628
(3d ed. 1961).
2. Thus, I need not express an opinion now on the question whether an
acquiror who negotiates a two step acquisition with a disinterested board and agrees
in the agreement with the board to promptly do a "clean-up" merger at the same
price, and does so before any material change in the corporations' fortunes occur,
may be deemed to have, in effect, negotiated the merger at arm's-length and to
bear no duty of entire fairness to the minority in the second step transaction or to

have satisfied it insofar as price is concerned.
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I.
Background of the March 4, 1987 agreements
Bookstop was founded in 1982 by defendant Gary Hoover. The
venture met with early and marked success. It is now the largest
retail bookseller in the State of Texas and has moved beyond that
state to California and other markets. Financing this rapid growth
required increased equity. In 1985, the company sought additional
capital to finance its aggressive expansion program. An investor was
located and on (or as of) April 1, 1985, a Stock Purchase Agreement
was entered into by the investor, H.E. Butt Grocery Co. ("HEB"),
Mr. Hoover and Bookstop. That agreement (the "HEB Stock Purchase Agreement") was later amended as of June 1, 1985, and
amended and restated as of March 4, 1987. A second agreementa Voting and Stock Issuance Agreement ("Voting Agreement") dated
as of April 11, 1985 was also negotiated at that time. It governed
the election of directors of Bookstop. That agreement guaranteed
HEB and Hoover the right to each place two nominees on the
Bookstop board.
The HEB Stock Purchase Agreement provided for the acquisition
by HEB of 50,000 shares of Bookstop common stock, plus an additional number of shares depending upon the amount of net loss
incurred by Bookstop for the fiscal year ending January 31, 1985.
The agreement further provided that Bookstop grant to HEB options
to purchase common shares of Bookstop.
The HEB Stock Purchase Agreement (Section 6.1.20)) prohibited Bookstop from merging with or into another corporation, without
the consent of HEB for so long as any options granted to HEB
remained outstanding. Contemporaneously with, and as a condition
to, HER's 1985 stock purchase, Bookstop's bylaws were amended
to require that:
At any time the H.E. Butt Grocery Company and any
affiliates thereof hold in the aggregate at least 5% of the
outstanding shares of common stock of the corporation, the
affirmative vote of not less than eighty percent (80%) of
the whole board of directors shall be required to approve
the following actions:
(a) The merger, consolidation or sale of a substantial
portion of the assets of the corporation with or to another
entity ....
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Given that the bylaws fixed the size of the board at nine and given
the effect of the Voting Agreement, this bylaw amendment effectively
provided HEB and Hoover each with a veto over any proposed
merger.
By 1987, Bookstop was in need of more capital. A group of
venture capitalists ("Investors") were identified who were willing to
make an equity investment. Accordingly, the company entered into
a Preferred Stock Purchase Agreement dated as of March 4, 1987
with the Investors pursuant to which the Investors purchased 35,000
shares of Bookstop's 9% Cumulative Convertible Preferred stock in
exchange for an infusion of $5 million.3 The investment that the
Preferred Stock Purchase Agreement contemplated was conditioned
upon execution of the Shareholders Agreement that is principally
involved in this litigation, on the amendment of the HEB Stock
Purchase Agreement, on the termination of the 1985 Voting Agreement, and on the amendment of Bookstop's bylaws. The bylaw
amendment adopted in accordance with the Preferred Stock Purchase
Agreement eliminated HEB's right to veto a merger. Likewise, the
HEB Stock Purchase Agreement, as amended and restated on March
4, 1987, stipulated that all options granted in the 1985 HEB Stock
Purchase Agreement had either been exercised or had expired. Thus,
under the terms of the HEB Stock Purchase Agreement, HEB no
longer had veto power over a merger of Bookstop by reason of the
existence of such option.
Section 3.1.4 of the HEB Stock Purchase Agreement as amended
provides that HER's right (under the agreement) of first refusal for
Bookstop franchises would terminate:
if (i) a Qualifying Change of Ownership (as defined below)
shall have occurred and (ii) the New Owner (as defined
below) shall have made termination of such rights a condition to consummation of such Change of Ownership and
shall have given written notice thereof to HEB prior to
such consummation. [T]he term Change of Ownership means

3. On January 29, 1988, the Investors and Bookstop entered into a Preferred
Stock Purchase Agreement pursuant to which the Investors purchased 15,125 of
the company's 5% Cumulative Convertible Preferred stock for $1.5 million. That
agreement is in all relevant respects identical to the 1987 agreement. The Shareholders Agreement was amended and restated as of January 29, 1988, to reflect
the Investors' additional preferred stock purchase. These amendments did not affect
the provisions relevant to the litigation.
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a merger, consolidation, sale of all or substantially all of
the assets of Bookstop or sale or series of related sales of
Capital Stock as a result of which more than 50% of the
outstanding Capital Stock becomes owned by a New Owner.
Thus, the HEB Stock Purchase Agreement, as amended and
restated as of the date of the Shareholders Agreement that is sued
upon, did contemplate that a merger or consolidation of Bookstop
might occur and further provided that certain of HEB's rights could
be mooted thereby. Indeed, as discussed above, previous restrictions
on mergers contained in the original HEB Stock Purchase Agreement
were eliminated. In contrast, Section 4(D)(v) of the Preferred Stock
Purchase Agreement, executed contemporaneously with the Amended
and Restated HEB Stock Purchase Agreement, specifically provides
that any merger of Bookstop be approved by the Investors. Similarly,
the certificate of incorporation, as amended and restated, requires
that mergers be approved by the holders of 66 2/3% of shares of
preferred stock, but has no other supermajority provision in connection with stockholder authorization of a merger.
Also on March 4, 1987, the Investors, HEB, Mr. Hoover and
Bookstop entered into a Shareholders Agreement, which was there4
after amended and restated as of January 29, 1988.
The Shareholders Agreement, as amended and restated, defined
the stock of each of the signatories as either Block A, Block B or
Other Stock. The Investors' stock, which consisted of all of Bookstop's
9% Cumulative Convertible Preferred stock, all of Bookstop's 6%
Cumulative Convertible Preferred stock, and some of Bookstop's
common stock was identified as Block A stock. HEB's stock, consisting of 205,811 shares (approximately 18%) of Bookstop common
stock, was designated as Block B stock. All common stock not in
Blocks A or B, including Hoover's stock, consisting of 18,629 shares
of Bookstop common stock, was designated as Block C Stock. 5
Paragraph 1 of the Shareholders Agreement, entitled "Election
of Directors," provided in part:
In all elections of Directors ...

while this Agreement con-

tinues in effect, the parties hereto will vote all Block A
4. The amendments introduced on January 29, 1988 arc not relevant to this
action. See supra note 3.
5. The Other Stock, as well as the Block A and Block B stock, was defined
as "Restricted Stock."
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Stock, Block B Stock, and Other Stock (collectively the
"Restricted Stock") held by them in such a manner as to
cause and maintain (including in the case of vacancies) the
election of nominees to the Board of Directors of Bookstop
as set forth herein:
(i) three nominees ("Block A Nominees") selected by the
holders of a majority in interest of the Block A Stock, (ii)
two nominees ("Block B Nominees") selected by the holders
of a majority in interest of the Block B Stock, and (iii) four
nominees ("Block C Nominees") selected in the fashion
6
described in paragraph 1(b) below.
Paragraph 5, entitled "Term," provided:
This Agreement shall commence on the original date
hereof and shall continue in effect until the earlier to occur
of (i) ten years from the date of commencement, (ii) the
affirmative written consent of the holders of a majority of
each of (a) the Block A Stock, (b) the Block B Stock and
(c) the Block C Stock, or (iii) an initial public offering ...
of capital stock of Bookstop is completed.
Paragraph 6 provided that the agreement may be amended with
the consent "of the holders of a majority of each" of the Block A,
B and Other Stock.
And, paragraph 7, entitled "Transfers," provided in part:
Transferees of Restricted Stock and holders of proxies
respecting Restricted Stock shall be fully subject to this
Agreement as to such Restricted Stock.

II.
A.
On August 31, 1989, the Block A stockholders (the "Investors")
and certain of the holders of Other Stock, including Mr. Hoover,
signed an agreement to sell all of their stock (a majority of the
corporation's voting power) to BDB in a transaction that contem6. Paragraph 1(b) provided that the board of directors nominate for election
as directors four individuals in addition to the Block A and Block B Nominees and
that the four individuals other than the Block A and Block B Nominees receiving
the greatest number of favorable votes shall become the Block C Nominees.
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plated a later tender offer and a second step cash merger on the
same terms. The price contemplated was $40 million plus accrued
and unpaid preferred stock dividends in exchange for all outstanding
stock. The next day, plaintiff exercised an option acquired in July,
1989 to acquire the Block B (HEB) stock, representing 18% of the
company's voting power.
On September 8, Crown offered in writing to buy all of the
company's outstanding stock for approximately $45 million less accrued and unpaid dividends on the preferred stock.
On September 27, the BDB purchase dosed. It then owned
57% of the company's voting power on a fully diluted basis. On
October 20, it commenced a tender offer for all of the shares of
Bookstop that it did not own. The offer dosed on November 17,
after which time BDB owned 77.5% of Bookstop's voting power on
a fily diluted basis. On November 30, the Bookstop board of
directors voted to approve a cash out merger, over the dissent of
two directors who had been designated by Crown pursuant to the
Shareholders Agreement. The merger was effectuated the next day.
Bookstop itself was the corporation surviving the merger, but
the Bookstop stock owned by Crown was converted into the right
to receive cash and no longer exists.
B.
The claim is that the Shareholders Agreement creates a right
for the owner of the Block B stock (Crown) to designate two Bookstop
7
directors for a term that, as defined in the contract, has not expired.
Thus, it is claimed that the merger, which was proposed and authorized by BDB-a party bound by the Shareholders Agreementconstituted a breach either of the express terms of the agreement
defining its terms or of the implied duty of good faith that each
party to a contract owes to every other party to so act with respect
to the subject matter of the contract as to not deprive the other of
the benefits contemplated by the contract.
Plaintiff chooses on this motion to place its greatest emphasis
on its contention that the merger which eliminated the Block B stock
constituted a breach of the express terms of the Shareholders Agreement that defined the term of the agreement as ten years (other
irrelevant considerations aside). The argument in support of this

7. See supra p. 10.
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assertion is, quite directly, that the merger constituted a termination
of the Shareholders Agreement. I cannot conclude that it did.
While. the merger, if effective, plainly had the effect of mooting
the Shareholders Agreement (see Shields v. Shields, Del. Ch., 498 A.2d
161 (1985)), in light of the provision defining the "term" of the
agreement, one would be justified in characterizing the effect that
the merger had upon the agreement as a termination only upon an
implicit conclusion that a reasonable person would construe the
language of the contract8 as intending, during that term, to prevent
the signatories from approving (except unanimously) any corporate
action that would have the effect of eliminating the Block A, the
Block B, the Other Stock or all of them. In order to so characterize
that effect, one must read the term provisions of the Shareholders
Agreement as an intended restriction on the power of the shareholders
to authorize mergers or the dissolution of the corporation, either of
which might have the effect of mooting the control mechanism of
the Shareholders Agreement.
Paragraph 5 of the Shareholders Agreement defining its "Term"
cannot, in my opinion, possibly bear so much weight. The essential
purpose of that paragraph is to limit the term of the agreement to
a period no greater than ten years; such a provision is commonplace
in shareholder voting agreements in order to assure that the agreement complies with Section 218(c) of our corporation law.9 The
provision importantly also included circumstances other than the

passage of time that would terminate the obligations created. But in
my opinion, no reasonable person could understand the "Term"
provision of the Shareholders Agreement as intending to restrict

8. See Industrial America, Inc. v. Fulton Industries, Inc., Del. Supr., 285 A.2d
412, 415 (1971); Leeds v. First Allied Connecticut Corp., Del. Ch., 521 A.2d 1095
(1986) (objective theory of contracts).
9. That section validates shareholder voting agreements and limits them to
an initial ten year term:

An agreement between 2 or more stockholders, if in writing and signed

by the parties thereto, may provide that in exercising any voting rights,
the shares held by them shall be voted as provided by the agreement, or
as the parties may agree, or as determined in accordance with a procedure
agreed upon by them. No such agreement shall be effective for a term of
more than 10 years, but, at any time within 2 years prior to the time of
the expiration of such agreement, the parties may extend its duration for
as many additional periods, each not to exceed 10 years, as they may

desire.
Failure to include such a limitation, however, will not invalidate an otherwise valid
voting agreement. See 8 Del. C. § 218(d).
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stockholder power to approve a merger, certificate amendment, dissolution or other corporate act that would affect the existence of one
or more of the classes of stock as defined in that agreement.
Plainly, the "Term" provision does not purport actually to limit
the stockholders' power in this way, and to the extent plaintiff suggests
otherwise, I must conclude, it is in error. Should such a limitation
be found, it can only be by implication. One must in effect conclude
that parties that agreed that their contract would continue in effect
for ten years, must have understood and impliedly agreed that they
would not authorize a cash-out merger or a dissolution during that
period. See Katr v. Oak Industris, Inc., Del. Oh., 508 A.2d 873 (1986).
But a limitation on such a fundamental right of a majority of the
stock should, in my opinion, be inferred only where there are strong
grounds to make such an inference.
[1] In construing a stockholders agreement in Rainbow Navigation,
Inc. v. Yonge, 10 this court expressed a principle relevant here:
Delaware corporation law permits great flexibility in
the construction of corporate governance mechanisms thought
useful by private persons in the business situations they
face. It is surely possible, by an appropriate technique, to
confer upon a minority of the shares an effective veto power
over the majority of the shares with respect to particular
types of transactions (conventional supermajority provisions
do precisely that). Unanimity, such as it is here contended
is required, is an extreme example. Such a requirement
constitutes a deep intrusion into the ordinary prerogative
of a majority. It is commonsensical to observe that contractual obligations of the level of importance involved in
this case ought to be defined in a writing and with clarity.
This is especially true when a contractual obligation purports
to limit or affect the ordinary prerogatives of a majority of
a corporation's shareholders. The need for clarity becomes
even more pressing, however, when a negotiated provision
would impose a requirement of unanimity upon shareholders to take action. Such a provision approaches a form of
disenfranchisement of a majority. It is appropriate to require
that an agreement having that import be unambiguous.
Slip op. at 11.
10. Del. Ch., C.A. No. 9432 (Apr. 24, 1989).
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The powerful effects that corporate mergers can have, including
the expulsion of shareholders from the corporate enterprise, is well
understood. See, e.g., Federal United Corp. v. Havender, Del. Supr., 11
A.2d 331 (1940); Warner Communications, Inc. v. Chris-Craft Industries,
Inc., Del. Ch., C.A. No. 10,965 (Sept. 7, 1989), slip op. at 18-20.
It is hardly the most plausible interpretation of the Shareholders
Agreement that the parties to it implicitly attempted to restrict the
right of a majority of stock from authorizing fundamental corporate
changes of any sort and to create veto rights in a single signatory
to such fundamental corporate change, silently.
[2] Moreover, while I find no ambiguity in the Shareholders
Agreement, I think it appropriate in providing a construction to the
Shareholders Agreement to look to the terms of the related contracts
involving these same parties executed or amended on (or as of) the
same March 4, 1987 date. Neither are those agreements, insofar as
pertinent, ambiguous. Nor are they in any pertinent respect apparently contradictory with the Shareholders Agreement. Thus, in referring to them, I do not regard myself as referring to "parol
evidence" in any respect but rather as defining the written document
that is relevant, realistically to include all those writings referred to.
Reference to these documents confirms and reinforces the conclusion that the Shareholders Agreement does not create a legal right
on the part of each signatory to veto a merger in which its stock
would be converted into cash or other property. First, as indicated
above, on March 4, 1987 HEB stipulated that all options granted
to it in 1985 had either been exercised or had expired. As a consequence, it acknowledged that it no longer had a veto over any
merger.
Second, documents executed that day expressly contemplated a
possible merger of Bookstop. In Section 3.1.4 of the Amended and
Restated HEB Stock Purchase Agreement, HEB agreed that certain
rights of first refusal to franchises that it had acquired might be
terminated if required as a condition by a "New Owner" acquiring
the firm by means of "a merger, consolidation, etc."
Third, in contrast to the release of veto rights by plaintiff's
predecessor in title, the Preferred Stock Purchase Agreement executed
that day (by which the Investors committed to buy stock in Bookstop)
created rights in the Investors in connection with a merger. Section
4(D)(v) of that agreement specifically conferred upon the Investors
a veto right with respect to mergers. Relatedly, the certificate of
incorporation, as amended and restated, requires that mergers be
approved by 66 2/3% of the preferred stock but contains no other
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supermajority requirement in connection with authorization of a
merger.

[3] Thus, I conclude that the Shareholders Agreement cannot
be read to include a right on the part of each of its signatories to
veto a cash-out merger that has been authorized in accordance with
the relevant provisions of our merger law. See 8 Del. C. § 251-258
(Michie 1983). Defendants' motion to dismiss that part of the complaint purporting to allege a breach of that contract will therefore
be granted.
III.
I turn now to plaintiff's request for a preliminary injunction
granting it the right, pendie lite, to designate two directors under
the Shareholders Agreement. Having concluded that the cash-out
merger did not itself constitute a breach of the Shareholders Agreement that conferred such a right, there remains a theory upon which
such preliminary relief might arguably be predicated. It is that the
merger which mooted even if it did not breach the Shareholders
Agreement, itself resulted from a breach of duty by the Bookstop
directors and by BDB, the controlling shareholder at the time of the
merger. Should such a breach be established, one form of possible
relief would be rescission of the merger. Such rescission, if accomplished, would cause the rights created by the Shareholders Agreement to once more have pertinence. Thus, plaintiff has a theory
under which it may be entitled to preliminary relief under the contract
even though I have held that the contract was not breached.
[4-5] In order to be granted a preliminary injunction, the plaintiff
must establish (1) that it has a reasonable likelihood of ultimate
success in the litigation, (2) that absent the relief sought, it is likely
to suffer irreparable injury, and (3) that that harm, discounted by
its likelihood, is greater than harm to any other person that the
granting of the relief would occasion, discounted by its probability
of its occurring. See, e.g., Ivanhoe Partners v. Newmont Mining, Del.
Supr., 535 A.2d 1334 (1987). Where, as here, plaintiff seeks not to
maintain the status quo but to be benefited by mandatory preliminary
relief, the showing of likelihood of success must be particularly strong.
Plaintiff cannot meet this standard in my opinion. Moreover,
I cannot conclude at this time that any injury that plaintiff may
suffer pendente lite, if it were later determined that rescission was an
appropriate remedy, would outweigh the risk of substantial injury
to defendant in granting the relief sought-appointment of two Crown

