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designated directors-now. That is, having concluded that the merger
did not constitute a breach of contract, it would be extraordinary
to force defendant to admit to its board of directors two representatives of its former shareholder and business competitor. While such
relief could be granted were a strong case on the merits of a breach
of fiduciary duty case shown, that circumstance does not exist here.
Compare Prosser v. Betty-Brooks, Inc., Del. Ch., C.A. No. 7938, Hartnett, V.C. (July 25, 1985).
[6] As to BDB's obligations as a controlling shareholder, the
case of Bershad v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840
(1987) establishes that it had no obligation to entertain any offer
from Crown. Moreover, while BDB would seem to have had an
obligation to pay a fair price in the merger, the arm's-length negotiation between BDB on the one hand and the Investors and Hoover
on the other is evidence that the price paid was fair. The contrary
evidence of a higher Crown offer is, in the circumstances, insufficient
to support a conclusion that it is reasonably likely that a breach of
a duty to pay a fair price will be established.

As to the directors who negotiated with BDB, no showing sufficient to justify the preliminary relief sought has been made. Citron
v. Fairchild Camera & Instrument Corp., Del. Ch., C.A. No. 6085,
Allen, C. (May 19, 1988); Barkan v. Amsted Industries, Inc., Del.
Supr., 567 A.2d 1279 (1990).
For the foregoing reasons, plaintiff's motion for preliminary
injunction will be denied.

FRAZER v. WORLDWIDE ENERGY CORP.
No. 8822
Court of Chancery of the State of Delaware, New Castle
May 3, 1990
Plaintiffs, former preferred shareholders in the target corporation, sought partial summary judgment as to the validity of the
target's merger. Plaintiffs were a purported class consisting of the
preferred stockholders and the common stockholders. However, none
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of the common shareholders came forward and sought representation
with the preferred. Defendants alleged that class certification was
improper because plaintiffs were not common stockholders and thus,
were atypical of the proposed class and could not fairly and adequately
represent the common shareholders' interests.
The court of chancery, per Vice-Chancellor Jacobs, denied summary judgment holding that: (1) the nature of the claims required
greater factual inquiry before an informed decision could be made

as to the merger's validity, and (2) there were significant issues of
fact raised to make the issue of the merger's overall validity a triable
one. The court did, however, certify the plaintiff class because: (1)
the claims being advanced were equally applicable to the common
and preferred shareholders, and (2) there was no actual showing that
the preferred shareholders would inadequately represent the interests
of the common shareholders.
1. Parties

C--

10

The determination of whether a class should be certified is fact
specific and necessarily will depend upon the circumstances of each
case.
2.

Parties

C--

11

The theoretical possibility of economic conflict between preferred
and common stockholders is not sufficient to defeat class certification
under chancery court rule 23(a). DEL. CH. CT. R. 23(a).
3.

Parties

0=

10

The appropriate category of class certification under chancery
court rules 23(b) and 23(c) depends upon whether the action is
primarily one for equitable or for damage relief. When prior to
certification the plaintiff's primary claim changes from one in equity
to one for damages, class certification must be determined based
upon the posture of the case as it realistically exists at the time of
certification. DEL. CH. CT. R. 23(b), (c).
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181(1)

Summary judgment will be granted only where the moving party
demonstrates that there is no issue of material fact and that the
moving party is entitled to judgment as a matter of law.
5.

Judgment

C=

185(2)

The party moving for summary judgment has the burden to
prove clearly the absence of any genuine issue of fact that would
affect the result, and any doubt should be resolved against the moving
party.
6. Judgment

C

186

Even where there is no dispute of material fact, the court may,
in its discretion, deny summary judgment in cases where a fuller
development of the facts may serve to clarify the law or help the

court determine the application of the law to the case.
7. Judgment

0--

185(5)

Where plaintiff alleges numerous proxy statement deficiencies
in violation of defendant's fiduciary duties, and legal resolution of
these complex issues at summary judgment would not avoid a trial,
further development of the facts is required to clarify the application
of the law to the case.
8.

Judgment

0=

181(2)

A question as to which of two documents constituted the official
merger agreement signed between two corporations was a sufficient
factual dispute to raise a triable question of fact.
Wayne N. Elliott, Esquire, Michael Hanrahan, Esquire, and Chandlee Johnson Kuhn, Esquire, of Prickett, Jones, Elliott, Kristol &
Schnee, Wilmington, Delaware, for plaintiffs.
A. Gilchrist Sparks, III, Esquire, and Robert J. Valihura, Jr.,
Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Dela-
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ware; and Marc C. Hill, Esquire, and Len A. Wade, Esquire, of
Haynes and Boone, Fort Worth, Texas, for defendants Worldwide
Energy Corporation, Triton Energy Corporation, and Triton Worldwide, Inc.
Robert K. Payson, Esquire, and Richard L. Horwitz, Esquire, of
Potter Anderson & Corroon, Wilmington, Delaware; and Harold S.
Bloomenthal, Esquire, of Holme, Roberts & Owen, Denver, Colorado, for individual director defendants.
JACOBS,

Vice-Chancellor

Pending are two motions: (1) the plaintiffs' motion for class
certification and (2) the plaintiffs' motion for partial summary judgment. For the reasons now discussed, the class certification motion
will be granted, and the motion for partial summary judgment will
be denied.
I.

THE CLASS CERTIFICATION MOTION

The plaintiffs bring this action on behalf of a purported class
of all common and preferred stockholders of Worldwide Energy
Corporation ("Worldwide"), challenging the validity of a merger of
Worldwide into a subsidiary of Triton Energy Corporation ("Triton") on November 18, 1986. The plaintiffs ask this Court to certify
a class consisting of all holders of Worldwide preferred and common
stock as of November 18, 1986.
The plaintiffs are former owners of Worldwide preferred stock.
They have never owned Worldwide common stock, nor has any
former owner of common stock ever come forward and sought to
represent the interests of former common stockholders. These circumstances form the basis of the defendants' attack upon the certification of the proposed class. Essentially, the defendants argue that
class certification is unwarranted, because (i) the plaintiffs' claims
are not typical of those of the proposed class (at least insofar as the
class includes common stockholders) and (ii) the plaintiffs will not
fairly and adequately represent the common stockholders' interests.
Finally, and in the alternative, the defendants argue that class certification, if found to be appropriate, should be pursuant to the
"damage" class provisions of Court of Chancery Rule 23(b)(3).
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A.
For an action to merit certification as a class action, the requirements of Court of Chancery Rule 23(a), and of at least one of
the subsections of Rule 23(b), must be satisfied. As for Rule 23(a),
there is little serious dispute (and in any event I am persuaded) that
(1) the class is so numerous that joinder of all of its members is
impracticable, and that (2) there are questions of law and fact common to the class. The issue under Rule 23(a) is whether the last
two requirements are satisfied; that is, (3) whether the claims or
defenses of the representative parties are typical of the claims or
defenses of the class, and (4) whether the representative parties will
fairly and adequately protect the interests of the class.
The defendants argue that those latter requirements have not
been satisfied, because there are inherent economic conflicts between
the preferred and the common, which require that the holders of
each security be separately represented. Defendants also contend that
the plaintiffs' deposition testimony establishes that their loyalty is
solely to the preferred, and not to the common, stock.
As for adequacy of representation, the plaintiffs recognize that
they have a fiduciary responsibility to the common shareholders, and
they have solemnly affirmed that they intend to fulfill those responsibilities. Also, the plaintiffs are represented by experienced, sophisticated counsel who are fully mindful of the fiduciary obligations
of shareholder class plaintiffs. Counsel's conduct of this litigation on
behalf of the class has been highly diligent and appropriately zealous.
With respect to the "typicality" issue, the claims being asserted here
are (with certain minor exceptions) as equally applicable to the
common as to the preferred. If the plaintiffs have failed to meet the
"typicality" or "adequacy of representation" requirements of Rule
23(a), it can only be because inherent economic conflicts exist between
the two classes of stock that, by their nature, mandate that the former
common and preferred shareholders be separately represented.
[1] Counsel have not brought to the Court's attention, nor has
the Court discovered, any rule of law that would categorically, in
all circumstances, proscribe preferred shareholders from representing

the interests of common shareholders. In some cases distinct classes
of securities have been found to have interests so distinct as to
prevent their inclusion within the same Rule 23 class. See, e.g., Simon

v. Westinghouse Elec. Corp., 73 F.R.D. 480, 484 (E.D. Pa. 1977)
(excluding holders of debentures and preferred stock from class represented by common shareholders in large, complex securities class
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litigation). In other cases the result has been different. See, e.g.,
Handwergerv. Ginsberg, Fed. Sec. L. Rep. (CCH) 94,934, at 97,239
(S.D.N.Y. 1975) (permitting debenture holders to represent the interests of common shareholders in antifraud securities class action).
The determination is fact specific and necessarily will depend upon
the circumstances of each case.
In this case the defendants argue that both the claims and the
economic interests of the two classes of securities are in fatal conflict.
However, as noted earlier, the claims being advanced here are equally
applicable to the common and the preferred. Even if (as defendants
argue) rescission of the merger would be more detrimental to the
common than to the preferred, the plaintiffs concede in their briefs
and at oral argument that rescission is now impracticable.
[2] Moreover, any economic antagonisms between the two classes
of securities would necessarily be based upon the fact that (i) the
preferred is entitled to a dividend and liquidation preference, and
(ii) the preferred shares were treated differently (i.e., were allocated
different per share consideration than the common) in the merger.
Those differences between these two classes of securities do exist,
and I am mindful of them. However, at this stage I am not persuaded
that those features will generate antagonisms of the kind that inevitably would render the claims of the class representatives atypical
of the claims of the common, or that would render the plaintiffs
incapable of fairly and adequately protecting the interests of the class,
including the common stockholders. At best, what has been shown
is that at some later stage a conflict theoretically could arise. That
theoretical possibility alone is not sufficient to defeat the plaintiffs'
ability to satisfy the requirements of Rule 23(a). If at a later stage
a conflict should develop that requires revisiting the certification
issue, Rule 23(c)(4) permits the Court to amend its definition of the
class and/or designate appropriate subclasses. Handwerger v. Ginsberg,
supra, at 97,241.
Accordingly, I conclude that the proposed class meets the requirements of Rule 23 (a).
B.
The second question is under what provision of Rule 23(b) is
the class to be certified? The plaintiffs contend that the class should
be certified pursuant to Rule 23(b)(2), which governs actions seeking
primarily injunctive or other equitable relief. Nottingham Partners v.
Dana, Del. Supr., 564 A.2d 1089, 1096-97 (1989). Subdivision (b)(2)
applies when:
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"[t]he party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole."
The defendants argue that class certification should be pursuant
to Rule 23(b)(3), which governs actions seeking primarily damage
relief. Nottingham Partners,564 A.2d at 1096. Subdivision (b)(3) applies
when:
[t]he court finds that the questions of law or fact common
to the members of the class predominate over any questions
affecting only individual members, and that a class action
is superior to other available methods for the fair and
efficient adjudication of the controversy. The matter pertinent to the findings include: (A) The interest of members
of the class in individually controlling the prosecution or
defense of separate actions; (B) The extent and nature of
any litigation concerning the controversy already commenced by or against members of the class; (C) The desirability or undesirability of concentrating the litigation of
the claims in the particular forum; (D) The difficulties likely
to be encountered in the management of a class action.
[3] Whether the class will be certified under subdivision (b)(2) or
under (b)(3) depends upon whether this action is primarily one for
equitable or for damage relief. That is the pivotal question. At the
time this action was commenced, the relief being sought was primarily
equitable, namely, rescission. At this stage, however, rescission is
concededly impractical and the plaintiffs' primary objective appears
to be an award of damages, including rescissory damages.' In my
view, the class certification question must be determined based upon
the posture of the case as it realistically exists at the time of the
certification. That approach is inherent in the Rule itself, which

provides that any class certification order "may be conditional, and
may be altered or amended before the decision on the merits." Rule
23(c)(1).
1. Plaintiffs have identified other forms of equitable relief (such as an in-

junction directing Triton to issue to the class additional shares of its stock) that

might flow from an adjudication that the merger is invalid. While the Court is

mindful that such remedies are theoretically possible, that fact does not discharge
the plaintiffs' burden, which is to show that this action is primarily one for equitable

relief.
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Because this action is now primarily one for damage relief, the
class will be certified pursuant to Rule 23(b)(3). Because the members
of a Rule 23(b)(3) class have a right to "opt out" of the class, the
notice to the class shall clearly inform the class members of their
opt out rights. The notice shall also disclose that the class representatives are former holders of Worldwide preferred stock, but have
never been holders of Worldwide common stock.
II.

THE MOTION FOR PAR TIAL SUMMAR Y JUDGMENT

The plaintiffs have also moved for partial summary judgment
as to Counts I (except paragraph 66) and II of the Second Amended
Complaint. The balance of the claims in that Complaint are thus
being left for trial. In Count I, plaintiffs contend that the merger
is void for lack of informed shareholder approval. They urge that
the material facts necessary for Worldwide stockholders to make an
informed decision were either misstated or omitted from the Joint
Proxy Statement ("Proxy Statement"), which Worldwide and Triton
mailed to Worldwide stockholders on October 16, 1986. In that
Proxy Statement, Triton and Triton's directors described the terms
of the merger and recommended its approval by shareholders. In
Count II, plaintiffs contend that the merger was invalid, because
the defendants failed to comply with the requirements of both 8 De.
C. § 251 and the Worldwide-Triton Reorganization Agreement. Those
claims are now addressed.
A.

Count I: The Disclosure Claims

In Count I the plaintiffs allege no less than twelve disclosure
violations. Specifically, the plaintiffs contend that the Proxy Statement
was materially false and misleading, because: (1) it failed to disclose
the financial information contained in Triton's Form 10Q for the
quarter ending August 31, 1986, which form had been filed with
the Security and Exchange Commission one day before the Proxy
Statement was mailed; (2) the Proxy Statement disclosed that the
Triton common stock to be received in the merger had a specified
value as of the date the merger was announced, but did not disclose
that value had not been adjusted for the dilutive effect of a 3 7
Triton stock dividend announced after the merger; (3) although the
Proxy Statement disclosed equivalent Worldwide and Triton share
values as of June 11, 1986 (the day before the public announcement
of the merger), it did not disclose equivalent per share values for
the post-June 11, 1986 period; (4) the Proxy Statement failed to
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disclose that Triton's oil and gas writedowns (totaling about $50
million) were not announced until after June 11, 1986, while Worldwide's reserve writedowns (totalling $18 million) had been announced
before that date; (5) the Proxy Statement failed to disclose that the
decline in the price of the Worldwide preferred stock resulted from
the omission of the preferred dividend, and that the June 11 price
($6.75) represented a 30-day historical low for the preferred stock;
(6) the Proxy Statement failed to disclose E. F. Hutton's alternative
valuations of Worldwide, including relative appraised values presented to Worldwide's Board, E. F. Hutton's earlier presentations
regarding higher valuations, and liquidation values; (7) the Proxy
Statement falsely stated that Worldwide had not declared a $.45 per
share preferred stock dividend, whereas in fact that dividend had
been declared; (8) the Proxy Statement failed to disclose the record
and payment dates for the 2 1/2¢ Triton common stock dividends
declared on September 9, 1986, and that Triton had declared another
such dividend on November 6, 1986; (9) the Proxy Statement failed
to disclose that Triton was planning a public offering of its own
common stock after the merger; (10) the Proxy Statement incorrectly
disclosed that preferred stockholders would be entitled to an appraisal,
pursuant to 8 Del. C. § 262; (11) the Proxy Statement understated
the aggregate vote of common and preferred shares required to
approve the merger; and (12) the Proxy Statement disclosure of
Triton's intent to amend Worldwide's Certificate of Incorporation
"to limit the liability of Worldwide's officers and directors to the
maximum extent permitted by the Delaware General Corporation
Law" was misleading, because situations existed under Delaware
law in which Worldwide's officers and directors would not be protected against liability.
[4-5] Summary judgment will be granted only where the moving
party demonstrates that there is no issue of material fact and that
the moving party is entitled to judgment as a matter of law. Empire
of America Relocation Service, Inc. v. Commercial Credit Co., Del. Supr.
551 A.2d 433, 435 (1988); Bershad v. Curtiss-Wright Corp., Del. Supr.,
535 A.2d 840, 844 (1987). The party moving for summary judgment
has the burden to prove clearly the absence of any genuine issue of
fact that would affect the result, and any doubt should be resolved
against the moving party. Brown v. Ocean Drilling & Exploration Co.,
Del. Supr., 403 A.2d 1114, 1115 (1979); Tomczak v. Morton Thiokol,
Inc., Del. Ch., C.A. No. 7861, Hartnett, V.C., Mem. Op. at 18
(Apr. 5, 1990).
[6] Even where there is no dispute of material fact, the Court
may, in its discretion, deny summary judgment in cases where a
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fuller development of the facts may serve to clarify the law or help
the Court determine the application of the law to the case. McCabe
v. Wilson, Del. Super., C.A. No. 38, 1977, Chandler, J. (June 26,
1986); see also Robert Johnson Grain Co. v. Chemical Interchange Co., 541
F.2d 207 (8th Cir. 1976); 10A Wright & Miller, Federal Practice and
Procedure 9 2725 (1983). As Vice Chancellor (then Superior Court
Judge) Chandler has so aptly stated:
Before a court can apply the law, it must have an adequate
factual basis for doing so. And in some situations a fuller
development of the facts may serve to clarify the law or
help the Court determine its application to the case....
In other words, summary judgment, with ever-lurking issues
of fact, is a treacherous shortcut. Such relief is always
discretionary and in cases posing a complex mosaic of factual
issues and questions of law, sound judicial administration
may dictate withholding judgment until the whole factual
structure stands upon a solid foundation following a plenary
trial where proof can be fully developed, questions answered
and issues dearly focused.
McCabe, Mem. Op. at 5 (citations omitted).
[7] In this case, several factors militate against deciding these
multitudinous (and, in many instances, highly intricate) disclosure
issues at this stage. To begin with, certain of the claims (e.g., claims
(6) and (7), described supra) involve disputed questions of material
fact that, by definition, can be resolved only after a trial. But more
fundamentally, even as to those claims that do not involve disputed
issues, summary judgment would be singularly inappropriate, because
in these peculiar circumstances, a fuller development of the facts is
required to clarify the application of the law to the case, and a legal
determination of these disclosure issues at this stage would not further
the interests of sound judicial administration.
First, legal resolution of these complex issues will not avoid a
trial. Only two of the several Counts of the complaint are the subject
of the pending summary judgment motion; the remainder must be
tried in all events. Moreover, the claims to be tried will include both
the disclosure claims that involve issues of material fact, and possibly
also those claims that the plaintiffs chose not to include within the
2
scope of their pending motion.

2. Plaintiffs' Amended Complaint also contains disclosure claims relating to
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Second, many of the disclosure claims present not only difficult,
and in some cases novel, legal issues, but also they do so largely in
a factual vacuum. Those claims have an abstract, other-worldly aspect
that leads one to question by what process the decision to disclose
(or not to disclose) the challenged matters was arrived at, and what
competing factors were considered in arriving at that decision. Stated
differently, the claims, as presented, cry out for further development
of background and context, so that the nature and subtlety of those
claims can be more clearly grasped. In addition, the sheer number
of the disclosure claims also raises concerns. If, as the plaintiffs
charge, the Proxy Statement violates the defendants' fiduciary duties
in twelve discrete respects, a most likely explanation would be that

those persons responsible for the Proxy Statement were guilty of
either systematic fraud or profound negligence. That possibility would
also give rise to a need for additional development, to ascertain
whether such conduct occurred and, if so, how. The point is that
if this one disclosure document (the Proxy Statement) was so pervasively false and misleading, that circumstance suggests the need
for additional context and factual background than has been developed thus far.
The Court, therefore, declines to decide the disclosure claims
on the present summary judgment record. A trial will likely yield
a far more reliable merits decision on these questions, and certainly
one that the Court can make with a higher degree of confidence.
By the same token, a trial of these disclosure issues need not be
unduly protracted. The pre-trial stipulation procedure (see Court of
Chancery Rule 16) will narrow and clarify the factual issues, and
the benefits of the summary judgment legal briefing could be preserved and utilized in the parties' post trial briefs.
B.

Count II: The Claim of Non-Compliance
with 8 Del. C. § 251

[8] The plaintiffs also seek summary judgment with respect to
Count II of their complaint. That Count alleges, in essence, that

(i) voting by proxy and by ballot ( 49-50), (ii) what restriction the Triton-Worldwide
Agreement in principle placed on Worldwide seeking other merger or asset purchase

bidders ( 40), and (iii) the summary of the Reorganization Agreement and the
Merger Agreement. Defendants argue that because summary judgment was sought

as to the entirety of Count I (other than

66) and because plaintiffs did not press

these three claims, they have been abandoned. That may be so, but if that contention
is found not to be valid, then these claims will also have to be tried.
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the defendants failed to comply with the requirements of 8 Del. C.
§ 251(b) and (c). Those statutory provisions pertinently require that
there be an "agreement of merger" that was (i) adopted by resolution
of the boards of directors of each corporation, (ii) executed and
acknowledged in accordance with 8 Del. C. S 103, (iii) submitted to
the stockholders of each constituent corporation at an annual or
special meeting for the purpose of acting on the agreement. Moreover,
(iv) following adoption of the agreement of merger by shareholders,
the fact of shareholder approval must be certified on the agreement
by the secretary or assistant secretary of each corporation, after which
(v) the agreement of merger must be filed with the Secretary of
State. The plaintiffs contend that the defendants failed to comply
with most of these requirements.
The argument runs as follows: the "agreement of merger" for
5 251 purposes was not the Reorganization Agreement (as defendants
assert) but, rather, a document entitled "Merger Agreement" that
was attached as Exhibit "A" to the Reorganization Agreement. That
"Merger Agreement" was not executed or acknowledged prior to
the Worldwide shareholder vote, because it was not physically attached to the Reorganization Agreement at the time that latter
agreement was approved by Worldwide's directors. Nor was the
"Merger Agreement" "submitted" to Worldwide's stockholders for
their approval within the meaning of § 251(c), because it was neither
included in the Proxy Statement nor made available to shareholders
at the stockholders' meeting. The Merger Agreement also was not
"certified" in the manner required by § 251(c), because it contained
no certification by Worldwide's Secretary or Assistant Secretary that
it had been approved by Worldwide's shareholders. Finally, plaintiffs
argue that the Reorganization Agreement is not a valid "agreement
of merger" under § 251, because the appropriate Worldwide and
Triton officers never duly attested to it until months after the Worldwide stockholders' meeting.
The defendants counter that the foregoing arguments are based
on an incorrect premise, are otherwise legally misconceived, and
violate all accepted notions of equity and common sense. The incorrect premise, defendants argue, is the plaintiffs' contention that
the Merger Agreement was the § 251 "agreement of merger." In
fact, defendants insist, the § 251 "agreement of merger" was the
Reorganization Agreement, together with all its exhibits and amendments. The defendants also argue that the Reorganization Agreement
fully complied with the "execution" and "acknowledgment" requirements of § 251(b), and also was "submitted" to shareholders
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as required by § 251(c), because (i) the terms of the Reorganization
Agreement were summarized in the Proxy Statement, (ii) a copy of
that agreement was made available at the shareholders' meeting, and
(iii) the Proxy Statement advised shareholders that a copy of the
Reorganization Agreement would be furnished to them upon request.
Finally, defendants do concede that the Reorganization Agreement
did not contain the attestation of the secretaries of the constituent
corporations until those attestations (in the form of affidavits) were
made on February 4, 1987. However, defendants argue, that circumstance affords no basis to invalidate the merger, because the
absence of the attestations was, at worst, a technical defect that
harmed no one and that was fully cured by the later execution of
the secretaries' certificates.
Having considered these conflicting contentions, I conclude that
they are not amenable to resolution by summary judgment. Critical
to any such resolution is the factual question of whether Worldwide
and Triton intended the Merger Agreement or the Reorganization
Agreement to be the § 251 "agreement of merger." That factual

issue is heavily disputed. While both sides proclaim that the "undisputed facts" support their diametrically opposed points of view,
the evidence arrayed by the plaintiffs is clearly sufficient to raise a
triable question of fact. Depending upon how that threshold factual
issue is resolved, two different sets of legal questions would be defined
and presented. Because the very legal issues to be decided depend
upon how that factual question is resolved, summary judgment at
this stage is not appropriate.
To summarize the rulings made herein: (1) the plaintiffs' motion
for class certification is granted, and a class will be certified pursuant
to Rule 23(b)(3); and (2) the plaintiffs' motion for partial summary
judgment is denied. Counsel shall submit a form of order implementing these rulings.
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IN RE GENENTECH, INC. SHAREHOLDERS LITIGATION
No. 11,377 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
June 6, 1990
Stockholders of a corporation sought to preliminarily enjoin the
corporation and its officers and directors from allowing a vote on a
proposed merger agreement with another corporation. Plaintiffs alleged unfairness of price, breach of Revlon duties, and other breaches
of the duties of care and loyalty.
The court of chancery, per Vice-Chancellor Chandler, denied
the motion for injunctive relief, holding that directors of the corporation had no duty to offer additional disclosures as proposed by
the plaintiffs because they would not add meaningfully to the information available to a reasonable stockholder or were more likely
to cause a great deal of harm due to their highly speculative and
uncertain nature. The court further held that the proxy statement
adequately and accurately disclosed information concerning the value
of consideration offered by the merger proposal so as not to mislead
a reasonable stockholder.
1. Ixijunction

0=

138.21

A plaintiff seeking preliminary injunctive relief has the burden
of establishing a reasonable likelihood of success on the merits of
his claims, that he will suffer irreparable harm before a final hearing
may be had, and that the harm to the plaintiff if injunctive relief
is denied, outweighs the harm to the defendants if injunctive relief
isgranted.
2.

Corporations

C-

307, 310(1)

Corporate directors' fiduciary obligation to disclose all material
facts in an atmosphere of complete candor is well established.
3.

Securities Regulation

C=

49.22(2)

A fact is material if there is a substantial likelihood that the
disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the "total mix" of
information made available.
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1

All the court is required to do at the preliminary injunction
stage is assess preliminarily the probability that plaintiffs will be
able, at trial, to establish the wrongs alleged.
5.

Corporations

0

Securities Regulation

307, 310(1)
C=

60.46

A corporation has no duty to offer an opinion as to the posttransaction market price of a new, redeemable security. Market values
of equity securities, especially unusual equity vehicles such as redeemable stock, are inherently unpredictable. This is especially so
for an enterprise operating in a highly competitive industry subject
to substantial economic risks.
6.

Corporations

C

Securities Regulation

307, 310(1)
C-

60.33

Where contingencies affecting the potential trading price of new
and unorthodox equity must, as a practical matter, be far greater
than is the case with conventional securities, forcing a corporation
to make disclosure of estimates of potential trading price would
compel pure speculation on its part with a likely charge later that
its disclosure was misleading.
7.

Corporations

0=

198(3)

The concept of the time value of money does not require explanation in a proxy statement. One may reasonably expect the
investing public to understand that $60 in 1995 is not worth $60
today.
8.

Corporations

0

198(3)

Because a reasonable stockholder would understand the time
value of money, a specific disclosure that the value of a stock re-
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demption price decreases over time is unnecessary information in a
proxy solicitation for a proposed merger.
9.

Corporations

3=

198(4)

In Delaware, only that information that is material must be
disclosed in a proxy statement.
10.

Corporations

0=

Securities Regulation

198(3), 583
0

60.46

Financial analyses of various ranges of stock values of a corporation, as low as $10 and as high as $47, which were provided
to the board of directors and based upon long-term projections of
a highly speculative nature would not affect the total mix of information made available to the shareholders due to the breadth of the
ranges of values and the underlying information on which they were
based. Requiring such disclosure would only serve to weaken the
proxy statement.
11.

Corporations

0=

Securities Regulation

198(3), 583
0=

60.46

Disclosure of sales and revenue projections for each individual
product in corporation's pipeline of potential new pharmaceutical
products, which had not been properly combined and discounted,
was not required because it would not affect the total mix of information available to shareholders. Such disclosures would be more
likely to cause a great deal of harm due to their highly speculative
and uncertain nature.
12.

Corporations

0=

198(3)

A proxy statement is not misleading where it adequately and
accurately discloses the limited nature of an investor's opportunity
to share in the company's future success because of a retained
redemption option by the company.
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182.4(4), 198(3)

While a corporate stockholder is entitled to know what consideration he or she will receive for each share of stock, the theoretical
value of an option to a buyer of the corporation, does not alter, by
even one rappen, the consideration flowing to the stockholder. The
company's stockholders will receive the consideration exactly as stated
in the proxy, regardless of the option's value to a buyer.
Joseph A. Rosenthal, Esquire, of Morris Rosenthal Monhait & Gross,
P.A., Wilmington, Delaware; Edward Labaton, Esquire, and Martiss
V. Anderson, Esquire, of Goodkind, Labaton & Rudoff, New York,
New York; Mark C. Gardy, Esquire, and Ralph L. Ellis, Esquire,
of Abbey & Ellis, New York, New York; Michael P. Fuchs, Esquire,
of Wolf, Popper, Ross, Wolf &Jones, New York, New York; Garwin
Bronzaft Gerstein & Fisher, New York, New York; Law Offices of
Curtis V. Trinko, New York, New York; and Weschler Skirnick
Harwood Halebian & Feffer, New York, New York, for plaintiffs.
Martin P. Tully, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Paul K. Rowe, Esquire, Theodore N.
Mirvis, Esquire, and Jeffrey I. Lang, Esquire, of Wachtell, Lipton,
Rosen & Katz, New York, New York, for defendant Genentech,
Inc. and the individual defendants.
CHANDLER,

Vice-Chancellor

Before me is a motion, filed by purported stockholders of Genentech, Inc. ("Genentech" or the "company"), to preliminarily
enjoin Genentech and its officers and directors, from allowing Genentech shareholders to vote on a transaction transferring control of
the company from the public to Roche Holdings, Inc., a whollyowned Delaware subsidiary of Roche Holdings, Ltd. (collectively
"Roche") until disclosure of certain allegedly material information
is made to the shareholders. The underlying lawsuits were filed several
days after the February 2, 1990, announcement that Genentech had
entered into a merger agreement with Roche.
The underlying complaints allege unfairness of price, breach of
Revlon duties and other breaches of the duties of care and loyalty.
The proxy statement in connection with the required stockholder
vote on the transaction was disseminated on or about May 2, 1990.
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On May 16, 1990, plaintiffs filed the present motion which seeks
additional disclosure in connection with the proxy statement.
Plaintiffs' disclosure claims allege that the proxy is inadequate
and misleading because: (1) there are material omissions regarding
the value of the consideration shareholders will receive in the merger;
(2) there are material omissions concerning the value of Genentech;
(3) it states that the shareholders will have the opportunity to continue
to participate in the company's long-term prospects; (4) there are

no disclosures regarding the value of Roche's option to acquire the
40% of the company's equity retained by the public shareholders.
Genentech's annual meeting of stockholders, at which the challenged
transaction will be voted upon, is scheduled for 10:00 a.m. local
time in South San Francisco, California, on June 8, 1990. The
present motion was heard on June 4, 1990.
I.
Genentech is a biotechnology company that employs recombinant
DNA technology to develop, manufacture and market pharmaceutical
products for use in human beings. Genentech was founded in 1976
by Robert A. Swanson and Dr. Herbert Boyer. Mr. Swanson and
Dr. Boyer are each substantial stockholders of the company and
serve as directors.' Originally organized as a California corporation,
Genentech changed its state of incorporation to Delaware in 1987.
Its principal executive offices are in South San Francisco, California.
Genentech characterized itself as an unusual company due to
its ability and willingness to commit resources to long-term research
and development. The company claims to be more like a "research
institute" than an industrial firm because it fosters an environment
in which scientific values are paramount. During the first six months
of 1989, the company spent approximately 42% of its revenues on
research and development. In furtherance of its goals, Genentech
has attracted a high caliber group of research scientists. Indeed, the

1. Mr. Swanson, Dr. Boyer and G. Kirk Raab (former president of Abbott
Laboratories) are officers as well as directors of Genentech. The remaining eight

members of Genentech's board do not receive remuneration from Genentech other
than the customary director's fees. They are: David Packard (chairman, HewlettPackard Co.); John T. Potts, M.D. (chief, General Medical Services, Massachusetts
General Hospital); David S. Tappan (chairman, Fluor Corporation); Harry Faulkner
(former president of Alfa-Laval/AB); J. Richard Munro (former chairman, TimeWarner, Inc.); Donald Murfim (venture capital investor); and Thomas Perkins, one
of the original venture capital investors in the company.
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company's employees, as a whole, are highly educated-90% have
a college degree and 50% have a postgraduate degree.
The challenged transaction stems from an analysis, conducted
during the summer of 1989 by Genentech's management and board,
of the status and prospects of the company's business and of the
biotechnology and pharmaceutical industries. This analysis led the
board to authorize a search for a strategic alliance between Genentech
and another pharmaceutical company.
One of the board's primary considerations in its analysis was
the company's ability to generate revenues and finance new product
developments as an independent company. Currently, Genentech
markets only two products-Activase (a clotting drug) and Protropin
(a human growth hormone)-that generate revenue.2 These products,
while highly successful in the past, have an uncertain future because
they are both mature products. In addition, at the time of the analysis,
Protropin's orphan drug status 3 was threatened by legislative developments, and Activase's future sales potentially could have been
negatively affected by then unknown results of a major clinical trial.
Genentech also had (and has) a large number of potential new
products in different stages of its research and development "pipeline." These drugs include: CD4 and CD4-IgG (an AIDS treatment),
Actimmune (a dermatitis and infection treatment), DNASE (to treat
cystic fibrosis) and Relaxin (a drug to help reduce Caesarean sections). The record indicates that each of these potential products
involve significant uncertainty as to success and require substantial
additional investment before they can be marketed. In other words,
new revenue from these products, assuming successful development,
will take several years and consume a great deal of money. Defendants
assert that the average time for development of a new drug is at
least seven to eight years with development costs of approximately
$100 million to $150 million for each product. During this time
Genentech was spending over 40% of its total product sales and
license revenues on research and development. Defendants maintain
that this rate of investment in R & D was not only the highest in
the pharmaceutical industry, but fully three-to-four times the 10%12% rate that is typical for such companies.
2. Genentech also generates some revenue from licensing two other major
products: Humulin (a human insulin) and Roferan-A (an alpha interferon).
3. Orphan drug status is a right to market a drug exclusively in the United
States for seven years, which is granted, upon meeting certain criteria, by the Food
and Drug Administration.
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These factors put the company in a difficult position in regard
to financing new product development as an independent company,
with internally generated financial resources. One of the board's
central concerns was that unless Genentech was able to introduce
the products currently under development, on schedule, the company's earnings would be reduced to unacceptably low levels resulting
in a substantially lower market price for Genentech's stock. To avoid
such downward pressure on Genentech's stock price, the board appears to have considered several options. One option was to reduce
research expenditures, which would require layoffs. This option was
highly disfavored because of its likely disruptive affect on the company, a science-driven corporate enterprise dependent on painstaking,
long-term research and experiment. Another option was to obtain
new financing. The board did not, however, find this option to be
promising. An infusion of short-term capital would not be particularly
useful since the company's financial time horizon is determined by
an often protracted research and development scheaule. In addition,
the equity markets were such that sale of new equity by the company
would be substantially dilutive to current stockholders. Opportunities
for raising money through R & D limited partnerships were equally
unpromising.

It is worth noting that in addition to the board's introspective
analysis, it also considered the changing nature of the pharmaceutical
industry, and particularly its increasing consolidation and internationalization. The board concluded that the cost and complexity of
product development and regulatory compliance had increased to a
point where worldwide marketing capability was essential. Some of
the largest and most diversified pharmaceutical companies had already begun to apply biotechnology to their traditional pharmaceutical operations. Thus, the board saw that Genentech would
increasingly be competing with very large multinational pharmaceutical companies with extensive financial, technical and marketing
resources, backed by established and highly diversified product lines.
These factors led the board to conclude that some form of
strategic alliance with another pharmaceutical company was the best
means for Genentech to obtain necessary long-term capital for its
research and development and to meet future competitive challenges.
A strategic alliance would help assure the survival of its unique
science-driven culture. Genentech's financial advisors-Shearson
Lehman Hutton, Inc. ("Shearson") and Wasserstein Perella-pursued, at the board's direction, such a transaction. Defendants maintain that Shearson and Wasserstein Perella were not limited to
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developing a specific type or form of transaction, but were given
the mandate to obtain the best value for the shareholders.
Because the process that resulted in the Roche transaction is
not the subject of this motion, only a brief review is in order.
Companies contacted about entering into a strategic alliance with
Genentech had to be large and profitable enough so that their earnings
would not be adversely affected by a combination with Genentech,
and they would have to be willing to wait at least several years for
a return on their investment. More than a dozen companies were
approached, including: Merck, DuPont, ICI, Abbott Laboratories,
Glaxo, BASF, Bayer, Hoechst, Schering and Rhose Poulenc. Three
companies-DuPont, Roche and Merck-were interested enough to
sign a confidentiality agreement entitling them to receive identical
packets of public and confidential information concerning Genentech.
Defendants maintain that the only nonpublic financial facts about
Genentech, in the information packets, were the ten-year long range
plan projections of revenues and earnings per share. Defendants
further maintain that these same projections are contained in the
proxy statement. The packets also contained two reports describing
the research projects Genentech was working on, which included
estimates of the potential future patient population that could be
treated with the products being researched.
Roche was the only company to show interest beyond the information stage. Defendants emphasize that Roche was interested in
some type of strategic alliance but was never interested in purchasing
the entire company. Plaintiffs dispute this assertion. Discussions
concerning some type of transaction began in October and continued
during November. Defendants allege that by early December, Roche
had concluded that it did not agree with Genentech's purported value
and was not interested in a strategic alliance. Further meetings,
however, eventually led to the current proposed transaction.
In late December and in January, Roche and Genentech, through
Shearson, developed the presently challenged proposal in which Roche
will acquire the publicly held Genentech shares and purchase an
additional 22 million shares (treasury stock) directly from Genentech-leaving Roche with a 60% equity interest in Genentech-and
an option to obtain the remaining public equity. As part of this
proposal, Roche allegedly insisted that it be able to cause redemption
of the minority interest as a condition to its purchase of a 60%
interest. Redemption prices were agreed to as part of the proposal.
These agreed upon redemption prices effectively place a cap on the
value of publicly held stock, for a set period of time. Defendants
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maintain that they tried to structure the proposal so that Genentech
shareholders would receive "contingent value rights" ("CVR") which
would not limit the upper end of the future market price of the
stock. CVRs would, as I understand it, require Roche to pay specified
amounts if the market price did not achieve certain price levels over
a given time period. In effect public shareholders would be assured
a minimum return (a floor) on the equity retained by them. Roche
apparently insisted, through arm's-length negotiations, upon setting
the redemption prices; it rejected outright the CVR concept.
The public shareholders, upon consummation of the transaction,
are to receive $18 in cash and a one-half share of the new Genentech
redeemable common stock. 4 Roche will provide the $1.6 billion in
cash to be received by Genentech stockholders. The new redeemable
common stock, upon approval by Genentech's shareholders, vi be
issued by Genentech. The stock will be redeemable, at the election
of Roche, until June 30, 1995, at redemption prices increasing from
$38 to $60 per share. 5 Roche can only cause the redemption of all
the outstanding shares at the stipulated price. Roche will purchase
additional equity in the form of newly issued stock for $491.5 million
in cash. Genentech will continue to be a pubic company (with Roche
as a 60% owner) listed on the New York Stock Exchange and
managed by a 13-person board on which Roche will be limited (for
five years) to two representatives.
On February 1-2, 1990, Genentech's board reviewed and approved the above described merger proposal. Mr. Frank of Shearson
made the presentation on behalf of both financial advisors which
included a binder with some 110 pages of financial analyses based
on share price analyses, discounted cash flow analyses, purchase price
ratio analyses and comparable company valuations. The figures on
which these analyses were based were the long range plan projections-which were given to Roche and are contained in the proxy
statement. As the proxy statement explains, these projections assume
that all of the potential products in Genentech's product pipeline are
commercially feasible, effective, safe and approved on schedule. These
projections also reflect a 50% across-the-board discount that senior

4. It is uncontested that this new redeemable common stock is a unique
form of equity security that has never before been introduced.
5. The redemption price increase from $38 per share December 31, 1990,
in fixed increments of $1 per to June 30, 1991. Thereafter, it increases by $1.25
per quarter until June 30, 1995, when it reaches $60 per share.
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management and Genentech's financial advisors deemed appropriate
in view of the rises inherent in all of the company's future product
development. While the proxy statement does not list or describe
the individual products in Genentech's pipeline, the products and
their respective stages in the pipeline are listed in Genentech's annual
statement that was mailed with the proxy statement.
It is uncontested that the proposed transaction was discussed in
great detail. While the majority of these discussions are not presently
at issue, a statement by Mr. Frank in response to a director's question
has been made an issue by plaintiffs. It appears that in answer to
a question about the expected market value of the new redeemable
common stock, Mr. Frank expressed his view that the redeemable
stock might have a trading price in the range of $23-$24 immediately
following the merger, but that there could be no assurance of the
reliability of this view.
Although, the proposed transaction was announced on February
2, 1990, no third party has expressed formal or informal interest in
pursuing or discussing any alternative transaction with Genentech
since the announcement. The merger agreement contains a provision
limiting Genentech's ability to solicit alternative offers, but does not
prevent it from entertaining an offer if one is made. Genentech's
stock traded at $22 before the Roche agreement and now trades at
around $26. The proxy statement6 that is the subject of this motion
was disseminated on or about May 2, 1990.
II.
[1] The standard by which this Court is guided is well-known.
A plaintiff seeking preliminary injunctive relief has the burden of
establishing a reasonable likelihood of success on the merits of his
claims, that he will suffer irreparable harm before a final hearing
may be had, and that the harm to the plaintiff if injunctive relief
is denied outweighs the harm to the defendants if injunctive relief
is granted. Ivanhoe Partners v. Newnont Mining Corp., Del. Ch., 533
A.2d 585, 600, aff'd, Del. Supr., 535 A.2d 1334 (1987).
III.
[2-3] Plaintiffs' sole claim on the merits, in connection with this
motion, is that defendants have breached their duty of complete
6. The proxy statement also serves as a prospectus for the new redeemable
common stock. I will, however, merely refer to it as a proxy statement.
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candor. See Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278
(1977). This attack is directed at alleged omissions and misstatements
in the May 2, 1990, proxy statement. Defendants' fiduciary obligation
to disclose all material facts in an atmosphere of complete candor is
well established. Scaly Mattress Co. of N.J. v. Scaly Inc., Del. Ch., 532
A.2d 1324, 1338 (1987) (citing Rosenblatt v. Getty Oil Co., Del. Supr.,
493 A.2d 929, 944 (1985)). As articulated in Rosenblatt, supra, the
appropriate legal test requires disclosure of those material facts. A

fact is material if there is a "substantial likelihood that the disclosure
of the omitted fact would have been viewed by the reasonable investor
as having significantly altered the 'total mix' of information made
available." Rosenblatt, supra (citing TSC Industries, Inc. v. North-way,
Inc., 426 U.S. 438, 449 (1979)).
[4] I will address each disclosure claim individually. Plaintiffs
must establish a reasonable likelihood of success on the merits of the
disclosure claims, as a whole, to meet the first prong of the standard
for a preliminary injunction. Of course, the preliminary relief sought
here presents no occasion to resolve finally the legal and factual
issues raised in the complaints. All that the Court is required to do
at this stage is assess preliminarily the probability that plaintiffs will
be able, at trial, to establish the wrongs alleged.
A.

The "Value of Consideration Shareholders Will
Receive" Claim

Plaintiffs subdivide their "value of consideration" claim into
two parts. First they claim that the value of the consideration shareholders will receive has not been disclosed because there has been
no disclosure of the value of the redeemable stock. Second they claim
that the value of the consideration is additionally undisclosed because
the proxy contains no statement that the value of the redemption
price decreases over time. Both parts of plaintiffs' first claim are
without merit for the following reasons.
In support of their contention that the value of the redeemable
stock should have been disclosed, plaintiffs work from the assumption
that such a value has and can be determined. Plaintiffs assert that
Mr. Frank of Shearson told the board, when it approved the transaction, that the "blended value ' 7 of the consideration the share-

7. The blended value is the sum of the $18 in cash and the one-half share
of redeemable stock to be received in exchange for each share of common stock.
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holders would receive in the transaction is $29 per share based on
Mr. Frank's judgment as to the trading price of the redeemable
stock after the merger. In other words, the trading value of the
redeemable stock after the merger would be around $22 per share.
Defendants argue that Mr. Frank's statement was in the form
of speculation and was not meant to carry, and was not given, the
weight of an official valuation. Indeed, Mr. Frank clearly prefaced
his statement to the board with the assertion that it was merely his
opinion. Mr. Perkins, the chairman of the board, has testified that
he understood Mr. Frank's statement as an expression of his personal
views, and that such view was an estimate.
Defendants maintain that the board fully disclosed its position,
in relation to the value of the redeemable common stock, when it
stated in a letter to the shareholders: "The Board has not assigned
a specific value to the Redeemable Common Stock to be received
by stockholders in the Merger in respect of the other half of their
shares." Defendants further maintain that the board reached this
position because it is impossible to know the market price of a new
equity security to be traded at a future date on the New York Stock
Exchange.
In support of the board's position, defendants cite Shamrock
Holdings, Inc. v. Polaroid Corp., 709 F. Supp. 1311 (D. Del. 1989).
That case involved an effort to enjoin Polaroid's cash self-tender
offer for part of its common stock. Shamrock argued that Polaroid
should disclose the value of the remaining Polaroid equity security
and the "blended value" of the consideration to be paid to Polaroid
shareholders, i.e., the weighted average of the cash paid in the selftender and the future trading price of the remaining equity security.
Polaroid was in possession of an estimate by a financial expert of
the value of the security. Judge Wright found that such disclosures
did not have to be made because of their speculative and potentially
misleading nature4 noting that the value of the securities "depend[ed]
on market forces over which neither party has control." Id. at 1324.
Requiring disclosures of the predicted post-transaction market price
of the remaining equity securities would force Polaroid "to engage
in speculation as to how the market will react [and] might itself be
misleading." Id.
[5-6] Unlike the plaintiffs, I am convinced, for the very reasons
stated by Judge Wright in Polaroid, that Genentech had no obligation
to offer an opinion as to the post-transaction market price of the
new, redeemable security. Market values of equity securities-es-

pecially unusual equity vehicles such as the proposed redeemable
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stock-are inherently unpredictable. This is especially so for an
enterprise operating in a highly competitive industry subject to substantial, economic risks. Plaintiffs insist, however, that the unique
nature of the proposed redeemable stock is what distinguishes this
case from Polaroid. Polaroiddid not involve an exchange for a new
type of security; stockholders in that case continued to hold a fraction
of their original shares, along with the cash tender price. But this
distinction, in my judgment, supports the application of the Polaroid
rationale here. Colitingencies affecting the potential trading price of
a new and unorthodox equity vehicle must, as a practical matter,
be far greater than is the case with conventional securities. Forcing
Genentech to make such a disclosure would be to compel pure
speculation on its part, with the likely charge later that its disclosure
was misleading. Mr. Frank may be willing to hazard a guess in
response to a board member's question, but it is another matter to
convert an educated estimate into a required disclosure. In these
circumstances and on this record, I cannot conclude that Mr. Frank's
estimate of the trading price of the redeemable stock should be
disclosed.
[7-8] The second part of the first daim-that Genentech should
disclose "that the value of the redemption price decreases over
time"-is equally without merit. Exact redemption prices have been
fully disclosed in the proxy statement. The concept of the time value
of money-which is necessarily implicated-does not, in my opinion,
require explanation. One may reasonably expect the investing public
to understand that $60 in 1995 is not worth $60 today. It does not
require a sophisticated investment banker to figure that out. As one
court has stated, "[C]orporations are not required to address their
stockholders as if they were children in kindergarten." Richland v.
Crandall, 262 F. Supp. 538, 554 (S.D.N.Y. 1967). Because this Court
finds that a reasonable Genentech stockholder would understand the
time value of money, a specific disclosure that the value of the stock
redemption price decreases over time is unnecessary information.
B.

The "Material Omissions Concerning
the Value of Genentech" Claim

Plaintiffs' second claim is again subdivided into two parts. First,
plaintiffs contend that the proxy statement is materially misleading
because it does not disclose financial analyses performed by Shearson
and Wasserstein Perella of the values they calculated for the company
or the transaction. Second, they claim that the proxy statement is
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additionally misleading for not disclosing certain information regarding the products in the Genentech research pipeline.
[9] Plaintiffs first assert that those analyses produced by the
financial advisors and given to the board must be given to the
shareholders. Such a requirement is not, however, the law of Delaware. In Delaware only that information that is material must be
disclosed. Rosenblatt, supra. Of the analyses in question, plaintiffs have
only argued that certain "ranges of values" are material.
Defendants attack these ranges of values on several grounds.
First, defendants allege that these analyses were relied upon by neither
the investment bankers nor the board. Defendants further contend
that the financial information relied upon by the board and the
investment bankers-the long range plan projection,8 or analyses
based on those projections-were fully disclosed. In addition, defendants point out that none of the financial analyses in question undermine the fairness opinions. This is true, defendants argue, because
the long range projections-that were fully disclosed-served as the
basis for all of Shearson's calculations. The various ranges of values,
in other words, are more mathematical extrapolations of the long
range projections.

[10] While it is clear that the underlying numbers (long range
plan projections) were disclosed, the question before me is whether
the numbers transformed into the ranges of values would affect the
total mix of information made available to the shareholders. I find
that the total mix of information would not be affected due to the
breadth of the ranges of values and the underlying information on
which they are based. As defendants point out, the ranges of values
include numbers as low as $10 and as high as $47. Such ranges are
of little or no help to a shareholder trying to determine the value
of a company. The breadth of the ranges are not surprising when
one examines the highly speculative information upon which they
were calculated. The proxy statement goes to great length explaining
the speculative nature of the information behind the long-term projections. This exercise would no doubt have to be repeated as absurdum if I were to require disclosure of the ranges of values.

8. The so-called "long range projections" were prepared by Genentech
management during the fall of 1989. The revenue and earnings projections start
in 1990 and run until the year 2000. The projections are based on a host of
assumptions which are inherently uncertain and involve numerous factors beyond
Genentech's control. For this reason the projections are discounted by 50%.
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Requiring such disclosure, of figures I fird of marginal value, would
only serve to weaken the proxy statement. See TSC Industries, Inc. v.
Northway, Inc., 429 U.S. at 449; TCG Securities, Inc. v. Southern Union
Co., Del. Ch., C.A. No. 11,282, Chandler, V.0., slip op. at 22
(Jan. 31, 1990). This position is supported by the lack of evidence
that the board or the investment bankers gave the ranges any serious
consideration.
Next, plaintiffs argue that the value of the company has not
been disclosed because certain information regarding the products
in Genentech's research pipeline have not been disclosed. Plaintiffs

contend that Genentech should be forced to disclose more detailed
information about the products in its pipeline. It appears that plaintiffs seek disclosure of detailed ten-year product sales estimates for
each product in the pipeline-such as those in the PA Report,
commissioned for Shearson on behalf of Genentech.
Defendants answer that such information, as the disclaimer set
forth at the beginning of the PA Report evidences, is highly speculative and potentially misleading. They also argue that disclosure
of more specific product information-such as possible pricing strategies and estimates of timing of introduction of new products-would
damage Genentech competitively. Finally, defendants assert that all
material information concerning the products in Genentech's research
pipeline have already been disclosed.
[11] A quick review of what, concerning the products in the
research pipeline, has been disclosed is necessary. Genentech's annual
report, mailed with the proxy statement lists each drug in the research
pipeline and indicates each drug's stage of development. The annual
report does not contain the sales estimates for each product that are
sought by plaintiffs. These figures are, however, factored into the
long range projections fully disclosed and explained in the proxy
statement. As disclosed, the projections assume that each product
will make it to market and be successful. The figures sought by
plaintiffs, the argument goes, have therefore been fully disclosed in
a form Genentech's board thought would be most useful to its
shareholders. The question therefore becomes: in light of the disclosures made, would the additional disclosure of sales and revenue
projections for each individual drug in Genentech's pipeline affect
the total mix of information presently before the shareholders? The
answer is dearly no. Such information is of no use unless it has
been combined and then properly discounted. This has been done,
and disclosed, in the form of the long range projections.
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In addition, while such disclosures might be of marginal benefit,
they are more likely to cause a great deal of harm due to their
highly speculative and uncertain nature. See Flynn v. Bass Brothers,
744 F.2d 978, 988 (3d Cir. 1984); Weinberger v. Rio Grande Industries,
Inc., Del. Ch., 519 A.2d 116, 129 (1986). To minimize such potential
harm, the figures sought by plaintiffs would necessarily have to be
qualified 9 so heavily that their already marginal value would decrease.
Genentech should not be forced to make such disclosures.
C.

The "Opportunity to Continue to Participate
in the Company's Long-Term Prospects" Claim

Plaintiffs' next. claim that because the new stock issued to Genentech stockholders will be redeemable at specified prices, it is
therefore misleading to say, as the proxy does, that shareholders will
have the opportunity to participate in the company's long-term prospects. Defendants answer by pointing to several instances where the
proxy statement informs shareholders that their ability to participate

in Genentech's future growth is subject to the redemption right.
Defendants also observe that the redemption prices have a built-in
premium that assumes future growth, thus making the statements
in the proxy true.
[12] I find that the proxy adequately and accurately discloses
the limited nature of an investor's continued participation in Genentech's future prospects during the redemption period. In pertinent
part, the proxy provides as follows:

Advantages and Disadvantages of the Merger to Genentech
Stockholders. Genentech's Board of Directors believes that
the principal advantage of the Merger to Genentech's stockholders is that, through the conversion of each Share into
$18 in cash and one-half share of Redeemable Common
Stock, stockholders will realize a substantial immediate return on their investment in Genentech and will at the same
time have the opportunity to continue to participate in the
long-term prospects of Genentech, subject to Roche's right
to cause the Redeemable Common Stock to be redeemed.

9. Defendants have also argued that the information sought by plaintiffs

could damage Genentech competitively. At oral argument, counsel for plaintiffs
suggested that the information could somehow be "coded." This would, however,
only compound the problem here discussed.
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In addition, the Board believes that Genentech's long-term
prospects will be significantly enhanced by Roche's investment in Genentech and by the potential for a mutually
advantageous business relationships between Genentech and
Roche, and that stockholders will benefit from such enhanced prospects.
The Board believes that the principal disadvantage of
the Merger to Genentech's stockholders is that, as a result
of the redemption feature of the Redeemable Common
Stock, were Genentech's future growth and/or market conditions to warrant a valuation of Genentech in excess of
the redemption prices of the Redeemable Common Stock
and were the Redeemable Common Stock to be redeemed,
holders of the redeemable common stock would participate
in such increased valuation only to the extent of the applicable redemption price.
Effect of the Redemption Feature of the Redeemabk Common
Stock. In approving the Merger, Genentech's Board of Directors was aware that the ability of Roche to cause Genentech to effect a redemption of the Redeemable Common
Stock could function as a limit on the potential value of
stockholders' continuing investment in Genentech. At the
same time, the Board also took into account the provisions
of the Governance Agreement that, subject to a limited
exception, restrict the ability of Roche to acquire the balance
of the equity interest in Genentech from the public for a
period of six years at less than the prices specified for
redemption of the Redeemable Common Stock. In the
Board's view, the prices of $38 to $60 per share specified
for redemption of the redeemable common stock are fair
and attractive in the context of Genentech's business, prospects and risks, as well as in the context of Genentech's
pre-announcement trading price of approximately $22 per
share ....
Proxy at 10-11 (Ex. D to Boyer afl't.).
This language is remarkably clear, especially for a proxy statement.
It plainly states that stockholders' opportunities to share in the company's future successes are limited, since Roche may at any time
in the five year period exercise its redemption option. Genentech
stockholders will end up with a modified form of equity participation-more than they would receive if they were cashed out entirely,
but less than if they retained a conventional common stock security.
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Although this limited equity position may not satisfy plaintiffs, the
proxy is not misleading in so characterizing it. The same sentence
in the proxy that mentions continuing participation in the company's
growth also describes the redemption limitation. No reasonable stockholder, reading the advantages and disadvantages of this merger
proposal, would be misled as to the very limited opportunities to
share in Genentech's future prospects. Accordingly, in these circumstances, I cannot conclude preliminarily that these disclosures are
misleading or that additional disclosures as proposed by the plaintiffs
would add meaningfully to the information available to a reasonable
stockholder.
D.

The "Value of Roche's Option" Claim
Plaintiffs' fourth disclosure claim is that the value to Roche of
its option to acquire the 40% of the company's equity retained by
the public shareholders should be disclosed. They claim that Shearson
calculated the value of the option utilizing the Black-Scholes methodology. 10 Plaintiffs have engaged an expert, William E. Ricks," to
calculate the value of Roche's option using the Black-Scholes methodology. Defendants respond that the Black-Scholes calculation is
conceivably of interest to Roche shareholders, but not to Genentech
shareholders.
Defendants acknowledge that Shearson performed a very rough
Black-Scholes calculation in order to understand the value to Roche
of the option. Shearson evidently thought that if the option could be
shown to have a high value, it could be used as a means to negotiate
Roche to a higher offer. Apparently the calculation was not shown
to or discussed with the Genentech board or with Roche. Nor was it
included in the binder of material supporting the fairness opinion.
Defendants further assert, through Mr. Frank's affidavit, that the
Black-Scholes calculations were not presented to the board for any
purpose because the calculations were viewed as unreliable and they
had not played any role in the actual negotiations with Roche.
[13] Reliability aside, plaintiffs have failed to offer any reason
why Genentech's shareholders would find the value of the option, to
Roche, at all meaningful or useful. At oral argument, plaintiffs' counsel
10. The methodology deals with several variables, consisting of the market
price of the securities, the exercise price of the option, the term of the option and
the price volatility of the underlying stock.
11. Mr. Ricks is an associate professor at Duke University, in the fields of
Financial Analysis and Financial Accounting.
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insisted that the shareholders need to know how much the option is
worth to Roche so they may determine the true worth of the proposed
merger consideration. In other words, the overall consideration to be
paid by Roche must be reduced by the value of the option to Roche,
and from this figure the shareholders can accurately calculate the value
of the transaction to them. This line of reasoning, it seems to me, is
flawed. A Genentech stockholder is entitled to know what consideration
he or she will receive for each share of Genentech stock, and that
information is dearly disclosed in the proxy. But the theoretical value
of the option to the buyer, Roche, does not alter, by even one rappen,
the consideration flowing to a Genentech stockholder. An investor in
Genentech will receive the consideration (subject to the redemption
option) exactly as stated in the proxy, regardless of the option's value
to Roche. As the Black-Scholes' calculations add nothing material to
the total mix of information available to the stockholders, it need not
be disclosed.
IV.
A party seeking a preliminary injunction bears the burden of
demonstrating each prerequisite element of the standard for injunctive
relief. Based on my preliminary assessment of plaintiffs' disclosure
claims (which are the only claims pressed on this motion) I cannot
conclude at this stage that such claims have a reasonable probability
of success. In the absence of that first indispensable element, no reason
exists for me to consider the irreparable injury and balance of harm
components of the standard.
Plaintiffs' motion for a preliminary injunction will be denied. An
appropriate order has been entered.
IN THE COURT OF CHANCERY OF THE STATE OF
DELAWARE IN AND FOR NEW CASTLE COUNTY

)
In Re:

GENENTECH, INC.
SHAREHOLDERS LITIGATION

) Consolidated
) Civil Action

)
.)

No. 11377

For the reasons assigned in this Court's Memorandum Opinion
entered in this case on this date, it is
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ORDERED that plaintiffs' motion for a preliminary injunction
enjoining defendants Genentech, Inc., its officers, directors, employees, agents and representatives and all persons acting in concert
with them, from consummating the proposed merger of Genentech,
Inc., with Roche Holdings, Ltd., until such time as certain corrective
disclosures are made to shareholders of Genentech, Inc., is DENIED.

GLINERT v. WICKES COS.
No. 10,407
Court of Chancery of the State of Delaware, New Castle
March 27, 1990
The owner of warrants issued by a Delaware corporation challenged a transaction which included a tender offer and merger in
which defendant acquirors acquired all outstanding shares of the
defendant corporation's stock. Following the tender offer and just
before the merger, at a time when an entity created by the buyers
to acquire the corporation owned approximately eighty percent of
the corporation's common stock, defendant acquirors reclassified warrants to purchase common stock into warrants to purchase a new
redeemable preferred stock. Plaintiff, in a class action suit on behalf

of the warrant holders against the corporation that issued the warrants, the companies that have acquired the corporation, and officers
and directors of those companies, claimed that the reclassification
and merger constituted: (1) a breach of the agreement governing the
warrants; (2) a constructive redemption of the warrants; (3) a breach
of good faith and fair dealing implied in the warrant agreement; (4)
a breach of a fiduciary duty owed to the warrant holders by defendants; (5) a breach of a duty of complete disclosure by issuing a
materially false and misleading proxy statement; and (6) a fraud
upon the warrant holders.
The court of chancery, per Chancellor Allen, granted a motion
to dismiss based upon the plaintiff failing to state a claim upon
which relief could be granted. Claim one failed because there was
no breach of the agreement governing the warrants due to no express
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limitation in the warrant agreement prohibiting reclassification. Under claim two, Delaware case law states that no constructive re-

demption of warrants exists in a merger; therefore, there is no claim
stated. In claim three, an implied warranty of good faith and fair
dealing was not breached when the terms of the contract revealed
that the creators of the contract understood the economic value of
the transaction. Claim four failed to state a claim since: (1) the
fiduciary duty of loyalty was not required to a warrant holder for
a warrant which gave the holder the right to purchase stock in the
future; and (2) a fiduciary duty of loyalty did exist to a warrant
holder for warrants that automatically convert into common stock
upon their expiration, but that duty only extended to the conversion
right which still remained. Claim five failed to state a claim upon
which relief could be granted based on the law that warrant holders
who have no role in approving transactions have no right arising
from fiduciary duties to demand disclosure. Finally, it was held that
claim six's allegation of fraud upon the warrant holders also failed
to state a claim because plaintiff failed to allege facts which if true
could support a finding that the alleged misstatement was material
to those who voted on the merger transaction or was relied upon
by the plaintiff.
1.

Pretrial Procedure

C--

624

In the determination of a motion to dismiss, the court must not
only assume the truth of the allegations made, but should assume
all facts that might reasonably be proven under such allegations.
2.

Pretrial Procedure

C---

679

When determining a motion to dismiss, strictly conclusory statements need not be assumed to be true.
3.

Pretrial Procedure

C=

643

Where no express limitation in a contract existed to reclassify
warrants for common stock into preferred stock, a claim for breach
of contract failed to state a claim upon which relief could be granted.
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168

Under California law, in every contract there is an implied
covenant that neither party shall do anything which will have the
effect of destroying or injuring the right of the other party to receive
the fruits of the contract.
5.

Contracts

C

168

Under California law, where a contract confers on one party a
discretionary power affecting the rights of the other, a duty is imposed
to exercise that discretion in good faith and in accordance with fair
dealing.
6.

Contracts

-

168

Although California law implies in every contract a covenant
of good faith and fair dealing, the precise nature and extent of the
duty imposed will depend on the contractual purposes.
7.

Corporations

0

473

Where a reclassification of warrants for common stock to warrants for preferred stock was in connection with a merger that
represented a change in corporate control, an implied warranty of
good faith and fair dealing was not breached when the terms of the
warrant agreement reveal that the creators of the contract understood
that the economic value of the option feature could be properly
destroyed by the transaction.
8.

Corporations

C

314(1), 473

A corporation owes to all constituencies impacted by its operation

legal duties arising from contract, statute, or common law but that
directors owe only to shareholders equitable duties of loyalty.

9.

Corporations

0

473

Holders of a corporation's debt instruments and holders of
preferred stock, insofar as the rights of preference against the common
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stock are concerned, are not owed a duty of loyalty, even if they
may be owed a contractual duty of good faith.

10.

Corporations

C--

78

An option to buy stock in futuro does not make one an equitable

stockholder. Thus a warrant's option to purchase a share of stock
at a future date is not under the protection of a fiduciary duty by
the directors.
11.

Corporations

C--

473

Where a warrant agreement has a feature which automatically
converts each unexercised warrant to common stock upon expiration
of the warrant, the warrant holders are equitable stockholders and
are thus owed a fiduciary duty of loyalty by the corporation's directors, but that fiduciary duty is limited in scope to that conversion
of the warrant to common stock.
12.

Corporations

C--

473

Where a warrant agreement stated the right to automatically
convert each unexercised warrant to common stock upon expiration
of the warrant, which carried a fiduciary duty of loyalty by the
corporation's directors to those warrant holders based on that right
only, no fiduciary duty was owed or was breached by the directors
based on a separate option to purchase common stock.
13.

Corporations

C

473

A merger does not act as a constructive redemption of warrants
under Delaware law if warrant holders received what they are entitled
to receive, regardless of whether or not they received a benefit.
14.

Corporations

0

473

Warrant holders who have no role in approving a proposed
tender offer and merger transaction have no right arising from
fiduciary duties to demand disclosure, complete or otherwise.
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3

In order to allege fraud, plaintiff must allege a false representation of a material fact knowingly made with intent to be believed
to one who, ignorant of its falsity, relies thereon and is thereby
deceived.
16.

Corporations
Fraud

0

=

495

19

Where warrant holders play no role in authorizing or approving
a reclassification of stock or a merger, no fraud existed because
warrant holders did not rely on purported misdisclosures to their
detriment.
William Prickett, Esquire, Wayne J. Carey, Esquire, Gene A. Rollins, Esquire, and Philip B. Obbard, Esquire, of Prickett, Jones,
Elliott, Kristol & Schnee, Wilmington, Delaware; and Bruce S.
Coleman, Esquire, Howard I. Rhine, Esquire, and Bonnie H. Weinstein, Esquire, of Coleman & Rhine, New York, New York, for
plaintiff.
Michael D. Goldman, Esquire, Peter J. Walsh, Jr., Esquire, and
Stephen C. Norman, Esquire, of Potter Anderson & Corroon, Wilmington, Delaware; and Cravath, Swaine & Moore, New York, New
York, for defendants WCI Holdings Corporation and WCI Holdings
II Corporation.
Charles F. Richards, Jr., Esquire, C. Stephen Bigler, Esquire, and
Michael J. Feinstein, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and Cahill Gordon & Reindel, New York, New
York, for defendants Sanford C. Sigoloff and Wilhelm A. Mallory.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; Irell & Manella, Los Angeles, California;
and Gibson, Dunn & Crutcher, Los Angeles, California, for defendants Wickes Companies, Inc., Ellsworth L. Johnson, Sanford Kaplan, Preston Silbaugh, and Peter B. Sweet.
ALLEN,

Chancellor
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Ruth Glinert is the owner of warrants issued by Wickes Companies, Inc., a Delaware corporation. She brings this action to challenge a transaction by which Blackstone Capital Partners, L.P., and
Wasserstein, Perella Partners, L.P., acting through controlled intermediaries, acquired all of the outstanding common stock of Wickes.
The transaction was in two-steps: a tender offer, followed by a
merger. Following the close of the tender offer and just before the
merger, however, at a time when the entity created by the buyers
to acquire Wickes owned approximately 80% of Wickes common
stock, a reclassification of Wickes common stock into Wickes preferred
stock was effectuated. In that reclassification, plaintiffs warrants to
purchase Wickes common stock purportedly became warrants to
purchase a new redeemable preferred stock of Wickes. Plaintiff complains that this reclassification drastically and unfairly reduced and
practically eliminated the value of her warrants. They are now
exercisable into a new preferred stock that can, she contends, never
reach the exercise price of the warrants.
I.
The action is brought as a class action on behalf of the holders
of Wickes warrants. In the suit, plaintiff advances several claims:
that the reclassification and merger constituted (1) a breach of the
agreement governing the warrants, (2) a constructive redemption of
the warrants, (3) a breach of good faith and fair dealing implied in
the warrant agreement, (4) a breach of a fiduciary duty owed to the
warrant holders by defendants, (5) a breach of a duty of complete
disclosure, and (6) a fraud upon the warrant holders.
Defendants are Wickes, the Delaware corporation that issued
the warrants, certain companies affiliated with the interests that have
now acquired Wickes, and certain individuals. The affiliated entities
are WCI Holdings Corporation, WCI Holdings H Corporation, and
WCI Acquisition Corporation. They are each Delaware corporations
recently formed for the purpose of acquiring Wickes. Acquisition is
a wholly-owned subsidiary of WCI Holdings, which is in turn a
wholly-owned subsidiary of WCI Holdings II. Blackstone Capital
Partners, L.P., and Wasserstein, Perella Partners, L.P., together
wholly own WGI Holdings II. The individual defendants were officers
or directors of Wickes prior to the acquisition of control by WCI
Acquisition, or they were officers and directors of Wickes after that
acquisition.'
1. Defendant Sanford C. Sigoloff was president, chief executive officer, and
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Distribution of warrants
Wickes emerged from reorganization under Chapter 11 of the
Bankruptcy Code on January 26, 1985. On that day and as part of
that reorganization, Wickes issued shares of common stock as well
as common stock purchase warrants. The warrants were distributed
to holders of the old common stock, to certain creditors, and to
members of Wickes' management. They trade on the New York
Stock Exchange and are due to expire on January 26, 1992. As
distributed, a warrant entitled its holder to purchase one share of
Wickes common stock for $4.43. A 1987 one-for-five reverse stock
split reduced the number of warrants and raised the exercise price
to its current level: $22.15.2 As issued, the warrants contained an
unusual feature: on their expiration date, each unexercised warrant
would automatically convert, without any action by the warrant
holder, into 1/100 of a share of Wickes common stock.
The abortive 1988 management buyout
Wickes appears to have prospered following its emergence from
bankruptcy. On August 21, 1988, Wickes announced a planned twostep buyout of the company led by management in association with
the Drexel Burnham Lambert fn-m.
Under the proposed merger agreement, the buyout group would
make a tender offer to purchase approximately 83% of Wickes
common stock at $12 cash per share. All shares not purchased in

chairman of the board of directors of Wickes prior to his resignation on or about
December 8, 1988. Defendant Wilhelm A. Mallory was a director, senior executive
vice president, and chief financial officer of Wickes. He resigned as director on
December 8, 1988.
Defendants Ellsworth L. Johnson, Sanford Kaplan, Preston Silbaugh, Rita E.
Hauser, and Edmund M. Kaufman were directors of Wickes and approved the
WCI Holdings' acquisition of Wickes. Defendants Johnson, Kaplan, Silbaugh, and
Hauser resigned as directors of Wickes on or about December 8, 1988.
Defendants James R. Birle and Robert B. McKeon, were elected co-chairmen
of the boards of WCI Holdings and Wickes on or about December 8, 1988. Defendant
Birle is a general partner of the Blackstone Group, and defendant McKeon is a
managing director of Wasserstein, Perella & Co.
Defendants Thomas J. Campbell, Jon Kutler, Stephen A. Schwarzman, and
David A. Stockman are designees of WCI Holdings and were elected directors of
Wickes on or about December 8, 1988.
2. Originally, 11,987,866 warrants were issued each with an exercise price
of $4.43 for one share of Wickes common stock. A one-for-five reverse stock split
on August 11, 1987 resulted in a proportionate reduction in the number of outstanding warrants to 2,396,817 and an increase in their exercise price.
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the tender offer would be converted in a merger into shares of
preferred stock of the surviving corporation, having a liquidation
preference of $12 and value when issued of $12 in the opinion of
an investment banker.
In that proposed transaction, the warrants would not have been
purchased in the tender offer or the merger, but would have remained
outstanding. On August 22, 1988, the first trading day after the
announcement of the proposal, the closing price of the warrants
which had been $2.875 on August 19, was $.675.
The proposed MBO transaction, however, could not be financed.
On October 14, 1988, Wickes announced that "a significant deterioration in operating income" would result in losses from continuing
operations for the third and fourth quarters and for the year ending
January 31, 1989. The proposed MBO was cancelled.
The WCI Holdings buyout: tender offer
After cancellation of the MBO proposal, certain directors of the
Company continued to negotiate with prospective purchasers of
Wickes. On October 26, 1988, Wickes announced the unanimous
approval by the Wickes board of a merger agreement with WOI
Holdings.
Under the merger agreement, WCI Holdings agreed to tender
within five business days for approximately 80% of the outstanding
Wickes shares at $11.25 cash per share. Neither management nor
Drexel, the buyers in the previous deal, appeared interested as buyers
in the later proposal. A follow-up merger of Acquisition, a whollyowned subsidiary of WCI Holdings, into Wickes with Wickes as the
surviving corporation was also contemplated. In the merger, each
publicly-held share of Wickes common stock would be exchanged
for .45 of a share, or $11.25 principal amount, of WCI Holdings
15 1/2 % cumulative redeemable exchangeable preferred stock ("WCI
Holdings preferred stock") with a liquidation preference and stated
value of $25 per share. Wickes' warrants would remain outstanding
after the tender offer and merger and would be exercisable into this
WCI Holdings preferred stock.
The October 26, 1988 closing price of the warrants on the New
York Stock Exchange was $.25.
On November 12, 1988, WCI Holdings commenced its tender
offer to purchase up to 38,324,444 shares (approximately 80% of
the common shares outstanding) of Wickes common stock for $11.25
cash per share. The tender offer described the consideration in the
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planned follow-up merger. Each remaining publicly-held common
share of Wickes would be converted into the right to receive .45 of
a share of WCI Holdings preferred stock. WCI Holdings would be
required to redeem 20% of that stock in each of the ninth through
the twelfth years following the issuance. Dividends for the first six
years would be payable at the option of WCI Holdings in cash or
in additional WCI Holdings preferred shares.
On December 8, 1988, WCI Holdings announced that it had
accepted 38,324,444 shares of Wickes common stock; that the old
board had resigned and that WCI Holdings designees constituted a
majority of the Wickes Board and had assumed operating control of
the company.
Following the closing of the tender offer, the warrants continued
to have value, albeit a small value. For example, it appears that on
February 1, 1989, the warrants' closing price was approximately
$.34.
The WCI Holdings buyout: reclassification and merger
April 12, 1989 was set as the date of a special meeting of
shareholders at which the Wickes shareholders would be asked to
vote upon the second step merger. On February 22, 1989, Wickes
and WCI Holdings filed a preliminary joint proxy statement which
disclosed that a reclassification of Wickes common stock would be
effectuated immediately prior to the merger.
The transaction outlined in the proxy statement was to have several
steps. First, Wickes would issue one share of intermediate common
stock to WCI Holdings for $11.25 in cash. (This was in order that
Wickes have common stock outstanding at all points.) Second, one
business day later, each Wickes common share (but not the intermediate
common) would be reclassified into .45 of a share of
a new class of Wickes 15 1/2% cumulative exchangeable redeemable
preferred stock ("intermediate preferred stock") that mirrored the
terms of the WCI Holdings preferred stock to be issued in the merger.
Third, immediately after the reclassification became effective, Acquisition, a wholly-owned subsidiary of WCI Holdings, would be
merged into Wickes, which would be the surviving corporation. At
that time, (i) each publicly owned share of Wickes intermediate
preferred stock (excepting shares owned by dissenters, if any) would
be converted into one share of WCI Holdings preferred stock; (ii)
the intermediate preferred stock and intermediate common stock held
by WCI Holdings would be cancelled with no payment therefor;
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and (iii) the outstanding Acquisition common shares would be con3
verted into 47,808,123 shares of Wickes common stock.
After the reclassification and merger, each warrant would be
exercisable into .45 of a share of Wickes intermediate preferred stock,
which, at the option of the holder, would be exchangeable into one
share of WCI Holdings preferred stock.
The net effect of the pre-merger reclassification appears to be
its purported effect on warrant holders. That is, as explained further
below, it is asserted that following the reclassification of the Wickes
common stock, the warrants are exercisable only into the securities
that the common stock was reclassified into (Wickes intermediate
preferred). Thus, the reclassification done in connection with the
merger assertedly destroyed the warrant holders' right to exercise

into common stock. The reason for this was, one supposes, a desire
to preclude future dilution of the buyers' common stock holding.
Since the common stock had in theory an unlimited potential value,
a warrant to buy common stock at $22.15 per share might have
been "in the money" before its 1992 expiration. A substitution of
the right to pay $22.15 for a preferred stock that is redeemable at
$11.25, however, is the substitution of a worthless alternative, or so
plaintiff here claims.
The supplemental complaint in this action was filed on April
5, 1989.
At the special stockholders' meeting on April 12, 1989, Wickes'
stockholders approved the reclassification and the WCI Holdings
merger agreement. The warrant holders, of course, had no right to
vote on that proposal. The follow-up merger became effective April
13, 1989.
II.
[1-2] A motion to dismiss tests the legal adequacy of the facts
alleged. In order to determine such a motion, the court must not
3. Plaintiff alleges that there is an inconsistency between the merger agreement and the proxy statement relating to the conversion of Acquisition common
stock into Wickes common stock. Under Section 2.10 of the merger agreement,
each of the 1,000 outstanding shares of Acquisition would be converted into one

share of Wickes common stock, leaving only 1,000 common shares of Wickes
outstanding. The proxy statement states, however, that the outstanding shares of
Acquisition will be converted in the merger into 47,808,123 shares of Wickes common
stock. Defendants assert that the merger agreement was amended to reflect the
statement in the proxy materials. The parties dispute the effectiveness of the amend-

ment.

