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MABON, NUGENT & CO. v. TEXAS AMERICAN ENERGY
CORP.
No. 8578
Court of Chancery of the State of Delaware, New Castle
April 12, 1990
A series of subordinate debentures were issued by defendant,
Texas American Oil Corporation (TAO), prior to the consummation
of a planned reorganization and acquisition that created the defendant
holding company, Texas American Energy Corporation (TAE). TAB
subsequently announced its intention to recommend that TAO not
pay the August 15, 1986 interest payment on the TAO debentures
and announced that TAE had not guaranteed TAO's indebtedness.
Plaintiffs, TAO debenture holders, urged the court to recognize
TAE's liability for payment of interest and principal on the TAO
debentures, asserting two claims: (1) the corporate veil between TAO
and TAE should be pierced, and (2) TAE was estopped from denying
liability.
The court of chancery, per Vice-Chancellor Berger, denied the
parties' cross-motions for summary judgment. The court held that
the plaintiffs' estoppel claim raised genuine issues of material fact
concerning (1) TAE's degree of control over rating and reporting
services which released allegedly misleading information, (2) the
reasonableness of the plaintiffs' reliance on those reports, and (3)
the effect of representations made by TAE's chairman. The court
further held that the plaintiffs' request to pierce the corporate veil
depended upon whether TAO and TAB operated as a single economic
entity. This would render it inequitable for the court to uphold a
legal distinction between them.
1. Judgment

0

181(1)

A court may grant a party's motion for summary judgment
under Delaware Chancery Court Rule 56(c) only if both no genuine
issue of material fact exists and the movant is entitled to judgment
as a matter of law. DEL. CH. CT. R. 56(c).
2.

Judgment

0=

185(2)

When deciding a motion for summary judgment, the court does
not weigh evidence presented by either party. Rather, it accepts
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uncontroverted factual assertions as true, viewing all facts in the
light most favorable to the non-movant.
3.

Stipulations

C=

1

Cross-motions for summary judgment do not act as a stipulation
of facts or a concession that one side must be entitled to judgment.
4.

Judgment

C

181(2)

If there is a dispute as to any material facts or even inferences
to be drawn from the facts, a court must deny summary judgment.
5.

Estoppel

C=

52(3), 52.15, 55

An estoppel may be had against a party who by his conduct
intentionally or unintentionally leads another, in reliance upon that
conduct, to change position to his detriment.
6.

Estoppel

0

53

The estopped party's conduct must be voluntary, but need not
lead the other party deliberately.
7.

Estoppel

0

52.15, 54

The party claiming estoppel must demonstrate not only a lack
of knowledge of the true facts, but also lack of means to obtain that
knowledge.
8.

Judgment

0=-

181(2), 185.3(5)

Evidence that reporting and rating agencies not only receive
information directly from the reported firm but also furnish to the
firm advance proofs of the reports to be published and receive such
corrections of the reports as the firm deems necessary raises a genuine
issue of material fact with respect to the reported firm's control over
the contents and format of the reports sufficient to defeat a motion
for summary judgment.
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Judgment
Estoppel

C

181(1)

0

52.15

A challenge to reasonableness of reliance on published articles
and market price action of debentures rather than on the language
of the indenture to determine the debt's obligor raises an area where
material fact is genuinely at issue.
10.

Corporations

0

1.5(1), 1.5(3)

Under Delaware law, the separate corporate existences of parent
and subsidiary will not be set aside merely on a showing of common
management of the two entities, nor on a showing that the parent
owned all the stock of the subsidiary.
11.

Corporations

0

1.4(3)

Generally, the corporate veil may be pierced where there is
fraud.
12.

Corporations

C

1.5(1), 1.5(3)

The Delaware courts have stated, although not held, that the
corporate veil may be pierced where a subsidiary is in fact a mere
instrumentality or alter ego of its parent. This ground for disregarding
the separateness of corporate entities is consistent with the general
principle that the court may regard a corporate parent as the sole
party in interest where equitable considerations require it.
13.

Corporations

0

310(1)

Under Delaware law, the directors of a wholly-owned subsidiary
are obligated only to manage the affairs of the subsidiary in the best
interests of the parent and its shareholders.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; and Stephen Lowey, Esquire,
and David C. Harrison, Esquire, of Lowey, Dannenberg & Knapp,
P.C., New York, New York, for plaintiffs.
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David A. Drexler, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Texas American Energy Corporation.
Robert J. Schechter, Esquire, of Keck Mahin Cate & Koether, New
York, New York, for defendant Texas American Oil Corporation.
BERGER,

Vice-Chancellor

This is the decision on the parties' cross motions for summary
judgment pursuant to Chancery Court Rule 56. The central legal
issue presented is whether defendant Texas American Energy Corporation ("TAE") is liable for payment of interest and principal
due on debentures originally issued by defendant Texas American
Oil Corporation ("TAO"), now a TAE subsidiary.
Plaintiffs are debenture holders who originally asserted three
theories of liability against TAE. The two remaining claims are: that
the corporate veil between TAO and its sole stockholder, TAE,
should be pierced, and that TAE is estopped from denying liability.
This Court already noted, in its opinion denying in part and granting
in part defendants' motion for judgment on the pleadings, that the
equitable considerations that might require the piercing of TAO's
corporate veil are, basically, those same facts plaintiffs allege in
support of their estoppel claim. Mabon, Nugent & Co. v. Texas American
Energy Corp., Del. Ch., C.A. No. 8578, Berger, V.C. (Jan. 27,
1988), Mem. Op. at 8.
[1-4] This Court may grant a party's motion for summary
judgment only if both no genuine issue of material fact exists and
the movant is entitled to judgment as a matter of law. Chancery
Court Rule 56(c). The Court does not weigh evidence presented by
either party. See Empire of America Relocation Servs., Inc. v. Commercial
Credit Co., Del. Supr., 551 A.2d 433, 435 (1988) (quoting Continental
Oil Co. v. Pauley Petroleum Inc., Del. Supr., 257 A.2d 824 (1969)).
Rather, it accepts uncontroverted factual assertions as true, viewing
all facts in the light most favorable to the non-movant. Baylis v.
Wilmington Medical Ctr., Inc., Del. Supr., 477 A.2d 1051, 1057 (1984).
Finally, cross-motions for summary judgment do not act as a stipulation of facts or a concession that one side must be entitled to
judgment. If there is a dispute as to any material facts or even
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inferences to be drawn from the facts, this Court must deny summary
judgment. Empire of America, 551 A.2d at 435.1

I.
A skeletal summary of the undisputed facts of record in this
matter is as follows. In August of 1979, TAO issued a series of 12%
Subordinated Debentures Due August 15, 1999 (the "TAO Debentures"). The TAO Debentures eventually were listed and traded on
the New York Stock Exchange. In 1980, TAO asked its stockholders
to approve a plan of merger and reorganization under which they
would exchange their TAO shares for shares in newly-created TAE,
which would then own 100% of TAO. The proxy statement prepared
for TAO stockholders and included in TAE's Form S-14, filed with
the Securities and Exchange Commission, stated, as a reason for the
reorganization, TAO management's belief that the new structure
would permit greater flexibility in diversifying TAO's operations by
providing TAE as an acquisition vehicle. William Judd ("Judd"),
former President of both TAE and TAO, stated more specifically
in his deposition that TAO formed TAE as a vehicle to enable the
acquisition of Western Kentucky Gas Company ("WKG"), a gas
utility. Judd Deposition ("Judd Dep.") at 194-95. The proxy statement also stated that the reorganization did "not result in the transfer
of assets" from TAO to TAE, and that "[t]he consolidated assets
and liabilities of [TAB] and its subsidiaries immediately after the
Reorganization will be identical to the consolidated assets and liabilities of [TAO] and its subsidiaries immediately prior to the Reorganization." Judd Deposition Exhibit ("Judd Dep. Exh.") 25.
On the morning of June 13, 1980, TAO's Board met. According
to that meeting's minutes, Judd intended to set up a meeting with
WKG to discuss TAE's potential acquisition of WKG once TAO's
stockholders approved the reorganization. TAO's Board adjourned
to attend that day's stockholders' meeting, at which the stockholders
approved the reorganization; the TAO Board then reconvened. The
TAO Board meeting adjourned again at 2 p.m., whereupon the
same individuals, being directors of both TAO and TAB, held TAE's

1. Defendant argues that, under Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 254 (1986), this Court must view the evidence "through the prism of the
substantive evidentiary burden"-in this case, the clear and convincing evidence
standard. I am assuming, without deciding, that plaintiffs will have to meet that
standard to prevail at trial.
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annual meeting. The TAR Board elected officers, all of whom were
also TAO officers, resolved that those TAE officers' salaries would
be the same as TAO's, and resolved further that those salaries would
be paid from TAO's payroll account. The TAE Board unanimously
authorized Judd to pursue the acquisition of WKG, or another
company, and to negotiate with WKG.
On December 1, 1980, TAE acquired all of WKG's capital
stock for approximately $23 million in cash. TAE borrowed for this
acquisition, and TAO and its subsidiary, Texas American Petrochemicals, Inc. ("TAPI"), guaranteed the $23 million note, securing
the guaranty with TAO's oil and gas properties and TAPI's common
stock. 2 TAO's Board had approved this guaranty at its regular
meeting on September 18, 1980, stating that the lending bank was
unwilling to make the loans or extensions of credit to TAE without
TAO's unconditional guaranty, grant of security interest, and execution of certain covenants. See Judd Dep. at 212-15. TAO's Board
stated that TAO "will benefit from [the] Bank's making the Loans
to [Texas American] Energy under the Loan Agreements." Judd
Dep. Exh. 35. Contemplated as a benefit was the ability to shelter
WKG income with TAO losses. Judd Dep. at 215-16, 342-43. TAO's
Board, however, did not consider TAO's receiving compensation for
providing this benefit, and TAO was not entitled, under the TAE/
TAO tax-sharing agreement, to any funds or credits in return for
providing the shelter. Judd Dep. at 339, 343.
Once the planned reorganization and acquisition was accomplished,3 the holding company, TAE, included the TAO Debentures
as a liability in TAE's consolidated financial statements. Notes to
these consolidated financial statements for the years 1980 through
1984 included the TAO Debentures, describing them merely as
"subordinated debentures" that TAO had the option to redeem.
The 1985 consolidated financial statements added the phrase "payable
by TAO" to the description of the subordinated debentures and to
the statement of TAO's option to redeem those debentures.

2. Both TAO and TAPI also guaranteed a $12 million line of credit for
TAE. The credit line guaranty, like the note guaranty, was secured by TAO's oil
and gas properties and TAPI's common stock.
3. A transcription of Judd's remarks to the shareholders at their annual
meeting on May 14, 1981, reads: "Last year we accomplished the acquisition of
Western Kentucky Gas and changed our name from Texas American Oil Corporation to Texas American Energy Corporation." Judd Dep. Exh. 50.
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From 1981 through 1986, holders of the TAO Debentures were
sent TAE's annual reports, containing the consolidated financial
statements. It was, according to Judd, company policy to send debenture holders the same documents that were sent to TAB stockholders. Judd Dep. at 252-53. TAO filed its own 10-K Forms
annually from 1980 through 1985.
Moody's Industrial Manual ("Moody's") also listed TAO and
TAE's financial statements in consolidated form. Moody's 1980 manual, for example, included TAO's financial information in its entry
for TAE, listing TAO as TAE's wholly-owned subsidiary, but describing TAO as TAB's "predecessor company." Judd Dep. Exh.
42. TAO's financial data was incorporated into TAE's reported
profile, rather than being reported in some separate segment. Moody's
1980 summary listing of TAE's capital structure included as long
term debt "I. Sub. deb. 12s, 1999" in an amount outstanding of
$24,006,000 and an investment rating of "B." No further identification of this debt, the TAO Debentures, appeared in the TAE
capital structure summary.
Moody's reports also provided more detailed descriptions of
TAE's capital structure. In that section of the 1980 TAB report, the
firm's long term debt was described as "1. Texas American Energy
Corp. (Texas American Oil Corp.) subordinated debenture 12s, due
1999." The debt's features, e.g., that it is callable, its sinking fund
and its security priority, were listed and detailed without mention
of whether TAE, TAO or both had the rights or obligations associated
with those features.
Presentations had been made to Moody's Investor Service and
to Standard & Poor's ("S&P") for investment ratings of the TAO
debentures. As noted, Moody's gave the debt a "B" rating in its
1980 Industrial Manual. Galley proofs of its 1983 Industrial Manual,
however, show the debt downgraded to "B3." Moody's Investor
Service sent photocopies of these proofs to TAE for any necessary
corrections. Aside from the lower rating and a slightly higher amount
outstanding, the descriptions of the debt in the proofs for the 1983
Manual were the same as in the 1980 version. Judd Dep. Exh. 43.
The debt's rating fell again by March of 1986. Moody's issued
a press release on March 12, 1986, reporting the downgrading of
the "ratings on Texas American Energy Corporation's subordinated
debt from B3 to Caa and on its preferred stock from 'b3' to 'caa.'
The rating reflects continued cash flow pressures, caused by a weak
pricing environment, at the company's oil and gas subsidiary, Texas
American Oil Corporation." Judd Dep. Exh. 47.
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On June 23, 1986, TAE announced that management would
recommend to its board of directors that TAO not make the interest
payment due August 15, 1986, on the TAO Debentures. The announcement stated that TAE had not guaranteed any indebtedness
of TAO and that TAE expected to make the next quarterly dividend
payment on its own preferred stock. Judd Dep. Exh. 56. On July
22, 1986, a TAE news release announced that TAO's board had
adopted management's recommendation to skip the August 15 interest payment. Judd Dep. Exh. 60. Plaintiffs filed this action in
September of 1986.
II.

To prevail on their motion for summary judgment, defendants
must first establish that no genuine issue exists as to facts material
to plaintiffs' legal theories of estoppel and veil-piercing. Defendants
must then demonstrate that the undisputed facts are sufficient for
this Court to find defendants entitled to judgment as a matter of
law.
A.
[5-7] Facts material to plaintiffs' estoppel theory are, of course,
those facts bearing on one of the elements of the estoppel claim. An
estoppel may be had against a party who "by his conduct intentionally
or unintentionally leads another, in reliance upon that conduct, to
change position to his detriment." Wilson v. American Ins. Co., Del.
Supr., 209 A.2d 902, 903-04 (1965); Hartman v. Buckson, Del. Oh.,
467 A.2d 694, 697 (1983). The estopped party's conduct must be
voluntary, but need not lead the other deliberately. Friel v. Jones,
Del. Ch., 206 A.2d 232, 235 (1964), aff'd, Del. Supr., 212 A.2d
609 (1965). The party claiming estoppel must demonstrate not only
a lack of knowledge of the true facts, but also lack of means to
obtain that knowledge. McGinnes v. Department of Finance, Del. Ch.,
377 A.2d 16, 21 n.3 (1977).
Defendants, in their brief, have asserted that "it now is apparent
that plaintiffs will not under any circumstances be able to prove the
elements necessary to make out a claim of estoppel." Defendants'
Opening Brief in Support of Motion for Summary Judgment at 1.
A fundamental point of defendants' argument is that plaintiffs cannot
point to any action TAE took that could have misled plaintiffs, or
other investors, into believing TAE was liable on the TAO Debentures. Plaintiffs respond by claiming reliance on Moody's and S&P's
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articles and reports on TAB, which list the TAO Debentures without
distinguishing the debt of the subsidiary (or "predecessor company")
from that of the holding company parent. Defendants counter that
these rating and reporting services are independent of TAB and that,
even if those published reports misled plaintiffs, TAB has engaged
in no misleading conduct and cannot be held responsible for those
reports.
[8] In evaluating defendants' motion for summary judgment,
this Court must, as noted earlier, read all facts in the light most
favorable to the plaintiffs. Plaintiffs have presented evidence that the
reporting and rating agencies not only receive information directly
from the reported firm, see, e.g., Judd Dep. Exhs. 10, 11, 47, 48,
and 49, but also furnish to the firm advance proofs of the reports
to be published and receive such corrections of the proofs and reports
as the firm deems necessary. See, e.g., Judd Dep. Exhs. 39, 43, 45,
and 46. The evidence presented is, in this Court's view, sufficient
to raise a genuine issue of material fact with respect to the control
TAE had and/or exercised over the contents and format of reports
Moody's and S&P published. If, for example, plaintiffs were misled
by language or format that TAE provided to Moody's or S&P, with
the reporting agency simply transmitting, rather than generating,
the misleading information, TAE might well be deemed to have
engaged in misleading conduct. Moreover, the more active a role
TAE took in reviewing the annual articles or rating evaluations, the
more likely it is that TAE and the rating service could have developed
some agency relationship.
[9] Defendants also declare that no reasonable investor would
rely on the published articles and the market price action of the
TAO Debentures rather than on the language of the indenture to
determine the debt's obligor; any plaintiffs' reliance, according to
defendants, is of no legal consequence in their estoppel claim because
it is unreasonable. What is reasonable in the marketplace, however,
is not necessarily limited to conservative legal wisdom enhanced by
the benefit of hindsight. Reasonableness is a more empirical standard,
evidenced by normal market practice, and there is insufficient evidence in the record before this Court to show what bases investors
usually consider sufficient to determine a debt's obligor or how, when
a firm wishes to make clear that only one entity is obligated on a
debt listed in consolidated financial reports, that firm normally does
so. A challenge to reasonableness of any reliance therefore raises a
second area where material fact is genuinely at issue.
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Finally, evidence is in the record that Judd, then Chairman of
both TAO and TAE, described the reorganization as a change of
name from TAO to TAE. There is also evidence that Judd mentioned
to J. Thomas Madden ("Madden"), an investment manager for
plaintiffs Federated High Income Securities, Inc. and Federated High
Yield Trust (collectively "Federated"), that TAE was responsible
for the TAO Debentures. Madden Deposition at 32. Plaintiffs assert
that these statements misled them into believing TAE considered
itself liable on the TAO Debentures. As a consequence, and entirely
apart from whether TAE might be accountable for information disseminated by Moody's or by S&P, questions of fact exist as to
representations TAE made through its chairman, and as to their
effect.
B.
[10-12] Genuine issues of material fact also exist with respect
to plaintiffs' veil-piercing theory, again reading all facts in the light
most favorable to plaintiffs. Under Delaware law, the separate corporate existences of parent and subsidiary will not be set aside merely
on a showing of common management of the two entities, nor on
a showing that the parent owned all the stock of the subsidiary.
Landgarten v. York Research Corp., Del. Oh., C.A. No. 8417, Berger,
V.0. (Feb. 3, 1988) Mem. Op. at 10. Generally, the corporate
veil may be pierced where there is fraud. Pauley Petroleum Inc. v.
Continental Oil Co., Del. Oh., 231 A.2d 450, 452-53 (1967), aff'd,
Del. Supr., 239 A.2d 629, 633 (1968). The Delaware courts have
also stated, although not held, that the corporate veil may be pierced
where a subsidiary is in fact a mere instrumentality or alter ego of
its parent. See Harco Nat'l Ins. Co. v. Green Farms, Inc., Del. Ch., C.A.
No. 1131 (Sussex), Hartnett, V.C. (Sept. 19, 1989), Letter
Op. at 10; Skouras v. Admiralty Enterprises, Inc., Del. Ch., 386
A.2d 674, 681 (1978). This second ground for disregarding the
separateness of corporate entities is consistent with the general principle that this Court may regard a corporate parent as the sole party
in interest where equitable considerations require it. See Pauley Petroleum Inc. v. Continental Oil Co., Del. Supr., 239 A.2d 629, 633
(1968); see also 2 Folk, Delaware General Corporation Law § 329.3
(2d ed. 1988). In the present case, the question of whether TAO
was TAE's alter ego or mere instrumentality may be restated to be
whether TAO and TAB operated as a single economic entity such
that it would be inequitable for this Court to uphold a legal distinction
between them.
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[13] Plaintiffs introduced evidence to support their claim of veilpiercing. TAO and its subsidiary, TAPI, guaranteed loans and
extensions of credit to TAE and provided a tax shelter for TA.
Although minutes of TAO's Board meeting state the directors' belief
that TAO would benefit from TAE's borrowings, this Court can see
no apparent basis for such a belief where TAO seems to have received
no compensation in return for its guaranties or tax benefits. Particularly where the TAO and TAE boards are substantially, if not
wholly, identical, an inference emerges that TAE is operating TAO
as its instrumentality. This inference is strengthened by TAE's resolution to pay its corporate officers from TAO's payroll account.
This Court recognizes that, under Delaware law, the directors of a
wholly-owned subsidiary "are obligated only to manage the affairs
of the subsidiary in the best interests of the parent and its shareholders." Anadarko Petroleum Corp. v. Panhandle Eastern Corp., Del.
Supr., 545 A.2d 1171, 1174 (1988). Further, it is not unlikely that
sound business reasons may well have motivated TAO's directors to
approve these transactions. Such reasons, however, are not yet in
the factual record before this Court, and plaintiffs' evidence defeats
4
defendants' claim for judgment in their favor as a matter of law.
I.
The second matter before this Court is plaintiffs' motion for
summary judgment. Plaintiffs, like defendants, must establish both
the absence of a genuine issue of material fact and their entitlement
to judgment as a matter of law in order to prevail on their motion.
The facts before this Court must now be read in the light most
favorable to defendants, just as they were read most favorably to
plaintiffs when this Court analyzed defendants' summary judgment
motion.
A.
With respect to plaintiffs' estoppel claim, it is clear that the
same issues of fact that defeated defendants' motion for summary

4. Defendants suggest that these plaintiffs cannot prevail, in any case, because

they did not purchase their debentures during what defendants call the "estoppel
period." However, it appears that all plaintiffs purchased or held at least some
debentures during the estoppel period. Thus, defendants cannot prevail on this
point as a matter of law and questions as to the exact number of debentures that
will be included in the remedy, if any, will be deferred.
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judgment also require this Court to deny summary judgment to
plaintiffs. While plaintiffs have shown some interaction between the
rating agencies, specifically Moody's, and management, defendants
contest any suggestion that TAE is liable for the agencies' published
statements. One might argue that the parties' dispute here is not
over the facts themselves, but rather over their legal ramifications.
Such an argument, however, would have no effect on this motion
because plaintiffs' demonstration of interaction between TAE and
Moody's is in any case insufficient to establish plaintiffs' right to
judgment as a matter of law.
Similarly, defendants challenge the reasonableness of plaintiffs'
reliance on the rating agencies' publications, on consolidated financial
statements, and on the market price of the TAO Debentures to
determine which entity or entities was obliged to repay this debt.
This challenge raises an issue of fact here as it did in defendants'
motion, and here, as there, it requires this Court to deny summary
judgment.
B.
This Court must also deny summary judgment to plaintiffs on
their veil-piercing claim. As noted earlier, the facts viewed most
favorably to plaintiffs strongly imply TAE's use of TAO's assets as
if the two corporations were, economically, one firm. Here, however,
this Court views the facts most favorably to defendants. In this light,
the implication is countered by TAO's directors' statement that, in
their belief, TAO would benefit from TAE's ability to borrow funds
secured with TAO assets. What, precisely, the directors' beliefs were
as to how TAO might benefit is material to whether TAE was
operating TAO as a separate economic entity or operating it solely
for TAE's profit, and what those beliefs were is at issue here.
In sum, despite both parties' assertions that no genuine issue
of material fact exists in this matter, this Court finds that summary
judgment cannot be entered for either plaintiffs or defendants. Both
motions are denied.
IT IS SO ORDERED.
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IN RE NATIONAL INTERGROUP, INC.
Nos. 11,484 & 11,511 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
July 3, 1990
In this consolidated action, stockholder plaintiffs sought summary
judgment to invalidate the changes made by the directors of the
defendant corporation to the corporation's stockholder rights plan.
The court of chancery, per Vice-Chancellor Hartnett, held that
as a matter of law, the changes made to the defendant corporation's
stockholder rights plan were invalid because the changes had not
been approved by the stockholders of the corporation in accordance
with the 1989 stockholder resolution. The plaintiffs were, therefore,
granted summary judgment.
1. Judgment

C=

181(2)

Because there are no material factual disputes, summary judgment is appropriate.
2.

Judgment

C

178, 181(2)

Summary judgment is employed to avoid a useless trial where
there is no issue of material fact.
3.

Judgment

0

181(1)

A motion for summary judgment will be granted only where
no genuine issue of material fact exists and the moving party is
entitled to judgment as a matter of law. DEL. OH. CT. R. 56(c).
4. Judgment

0

185(2)

The proponent of a motion for summary judgment has the
burden to prove dearly the absence of any genuine issue of fact
which would affect the result, and any doubt should be resolved
against the moving party.
5.

Contracts

C

Corporations

143(l)
C=

199
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In determining the meaning of a stockholder resolution, the
court must look to the fundamental rules of contract construction.
A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire,
and Robert J. Valihura, Jr., Esquire, of Morris, Nichols, Arsht &
Tunnell, Wilmington, Delaware; and Dennis J. Block, Esquire, Nancy
E. Barton, Esquire, Dushica Protic, Esquire, and Timothy E. Hoeffner, Esquire, of Weil, Gosthal & Manges, New York, New York,
of counsel, for plaintiffs.
Clark W. Furlow, Esquire, and Leone L. Ciporin, Esquire, of Lassen,
Smith, Katzenstein & Furlow, Wilmington, Delaware; and Thomas
J. Fleming, Esquire, of Olshan Grundman Frome Rosenzweig &
Orens, New York, New York, of counsel, for plaintiff Walker Street
Associates, L.P.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, and
Frederick L. Cottrell, III, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware; and Norman Feit, Esquire, of Sullivan &
Cromwell, New York, New York, of counsel, for defendants.
HARTNETT,

Vice-Chancellor

In this consolidated action, the plaintiffs seek to invalidate the
changes made on January 26, 1990 by the directors of defendant,
National Intergroup, Inc. ("NII"), to the corporation's Stockholder
Rights Plan. The Court finds, as a matter of law, that the January
1990 changes to NII's Stockholder Rights Plan are not now valid
because they have not been approved by the stockholders of NII.
Plaintiffs are therefore entitled to summary judgment.
I
The plaintiff in C.A. No. 11,511-NC is Centaur Partners IV
("Centaur"), which heads a group of other investors, and the plaintiff
in C.A. No. 11,484-NC is Walker Street Associates ("Walker Street").
Both are stockholders of NII. The defendants are NII and its directors.
The Centaur Group seeks a summary judgment order declaring
that the January 26, 1990 changes to the NII Rights Plan are null
and void. Plaintiff, Walker Street, seeks a preliminary injunction
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enjoining use of the January 26, 1990 modified NIl Rights Plan.
Both plaintiffs, in the alternative, seek an order directing NIl to
seek shareholder approval of the January 26, 1990 changes to the
NII Rights Plan at the 1990 NII annual shareholders meeting.
[1] Because there are no material factual disputes, summary
judgment is appropriate. It is clear, as a matter of law, that the
changes made to NII's Rights Plan on January 26, 1990 by the
directors of NIl cannot be effective without approval of NII's shareholders and, therefore, Centaur is entitled to summary judgment in
its favor as to this limited issue. It is therefore not necessary to
consider the other prayers for relief.
This suit is the third action ("Centaur III") brought in this
Court concerning the ongoing contest for control of NII. Prior
decisions of this Court are: Centaur Partners IV v. National Intergroup,
Inc., Del. Ch., C.A. No. 11,354-NC, Hartnett, V.C. (Mar. 7, 1990)
("Centaur I") (holding that increasing the number of directors of
NII requires an 80% vote of stockholders) and Centaur PartnersIV
v. National Intergroup, Inc., Del. Ch., C.A. No. 11,354-NC, Hartnett,
V.C. (May 3, 1990) ("Centaur II") (holding that NII was not
prevented from suing Centaur elsewhere).
II
Plaintiff, Centaur, heads a group that currently owns approximately 16.53% of the outstanding shares of defendant, National
Intergroup, Inc. ("NI"), making that Group the largest shareholder
of NIL The other members of the Centaur Group are Estrin Abod
Equities Limited Partnership, Butler Equities II, L.P., Melvyn J.
Estrin, Abbey J. Butler and Charles P. Abod.
Plaintiff, Walker Street, a Delaware limited partnership, currently owns approximately 8.4% of NII's outstanding shares, making
it NII's second largest shareholder. Defendant, NII, the corporate
successor to National Steel Corporation, is a holding company with
diversified operations in the distribution and metals businesses. The
other defendants are the individual directors of NII.
On February 18, 1986, the NII Directors adopted a "Poison
Pill" Stockholder Rights Plan ("1986 Rights Plan"), pursuant to
which NII shareholders received a dividend distribution of one Right,
as described in the Rights Plan, for each share of common stock
owned. The "pill" in the 1986 Rights Plan provided that the Rights
issued pursuant to the Plan would become exercisable if a person
or group acquired 20% or more of NII's outstanding shares and
certain self-dealing transactions existed.
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The "poison" in the 1986 Rights Plan, which would be activated
upon a triggering event, was a "flip-in" provision that would dilute

both the voting power and the market value of NII stock held by
any shareholder or group of stockholders that owned 20% or more
of NII's stock. In addition, the "flip-over" provision of the Plan,
as originally adopted, would be triggered in the event of a merger
or business combination or in the event that more than 50% of the
assets of NII were sold or transferred.
In adopting the 1986 Rights Plan, the NII directors acted unilaterally, without seeking or obtaining the approval of NII's shareholders. As adopted, the 1986 Rights Plan was scheduled to expire
in 1996.
In November 1988, Walker Street filed its initial Schedule 13D with the Federal Securities and Exchange Commission ("S.E.C."),
disclosing its ownership of approximately 7.4% of NII's outstanding
shares, making it NII's largest shareholder at that time. The Schedule
13-D disclosed that Walker Street was considering the possibility of
seeking control of NII.
On December 21, 1988, the NII directors, in response to the
filing of Walker Street's Schedule 13-D, unilaterally amended the
1986 Rights Plan to eliminate the need for a self-dealing transaction
in order to trigger the "flip-in" provision (the "1988 Amendment").
The 1988 Amendment provided that beneficial ownership of 20%
or more of NII's shares by one shareholder (or group of shareholders)
would automatically trigger the "flip-in" provision. The 1988
Amendment effectively precluded Walker Street and any other share-

holder from acquiring more than 20% of NII's shares without NII
Board approval.
In the spring of 1989, just prior to the NII annual stockholders
meeting, a large institutional shareholder of NII, the State of Wisconsin Investment Board ("Wisconsin Board"), submitted a resolution to restrict NII's Board and to curtail the 1986 Rights Plan,
as amended in 1988 (the "Resolution"). NIl's directors agreed to
recommend the adoption of the Resolution, and urged NII's shareholders to approve it in a Proxy Statement sent to NII's shareholders
in connection with the 1989 annual meeting.
Several directors of NII now claim that when they endorsed the
Resolution they believed that the only effect of it would be to make
extensions of the Rights Plan beyond 1992 subject to stockholder
approval and that the Resolution did not limit the power of the NII
directors to amend, modify or repeal the Plan prior to that date
(Mickel Affidavit at 6; LaForce Affidavit at 4).
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The Resolution submitted at the 1989 annual meeting, however,
changed the expiration date of the 1986 Rights Plan, as amended,
from 1996 to 1992 and provided that the 1986 Rights Plan, as
amended, would only be continued after 1992 if periodically reapproved by the NII shareholders every three years. It also prohibited
"the adoption of any other stockholder rights plan" except with
stockholder approval.
The 1989 Shareholder Resolution provided:
NOW, THEREFORE, BE IT RESOLVED, that unless the National Intergroup, Inc. Rights Plan (the "Plan"),
as adopted in February 1986 and as amended or modified at any
time thereafter, shall be approved for continuation for a three
year period by the stockholders at the July 1992 Annual
Meeting of Stockholders, the Plan shall expire on July 31,
1992, unless prior thereto it is extinguished by the redemption of the rights issued; and
BE IT FURTHER RESOLVED, that the Plan, if
continued by affirmative vote, shall be similarly submitted
for stockholder approval at three year intervals thereafter;
and
BE IT FURTHER RESOLVED, that the adoption of
any other stockholder rights plan by National Intergroup, Inc. shall
be subject to stockholder approval either (i) at the time of the
adoption of such plan or (ii) at the time of the next subsequently scheduled Annual Meeting of Stockholders of
National Intergroup, Inc. following such adoption. (emphasis added)
The 1989 Proxy Statement, which was sent to NII shareholders
by the NII Board recommended adoption of the Resolution when it
stated:
that the Plan as modified by the implementation of the
foregoing proposals, is in the best interest of stockholders
S..

[NII] believe[s] it is appropriate to establish a process

for stockholders' approval of the continuation of the Plan,
as indicated above. Therefore, it is the recommendation of
National Intergroup[J, Inc. that stockholders vote in favor
of the adoption of the foregoing proposal.
The 1989 Proxy Statement also stated that "[s]hould the be
amended to incorporate the provisions of the foregoing proposal."
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No disclosure was made of any intention by the directors of NII
to amend the Rights Plan in the future, nor that the NII Board
believed it retained the right to materially amend the Rights Plan
without shareholder approval. The 1989 Resolution amending the
1986 Rights Plan, as amended in 1988, was approved by approximately
96% of the shares voted at the July 26, 1989 Annual Meeting.
In January 1990, after learning of an unusually high trading
volume in its stock and the potential threat of a creeping acquisition
by Centaur, the NII Board unilaterally approved an "amendment"
to the Rights Plan, as amended. The 1990 "amendment" reduced
the "flip-in" trigger from 20% to 10%, while allowing any person
or group that already owned 10% or more to continue to do so without
triggering the Plan, as long as that person or group acquired no
additional shares. The 1990 "amendment" also included an exchange
feature entitling the NII Board, at its option, to exchange one share
of NII stock for each Right in the event that the Plan is triggered.
After learning of the adoption of the 1990 changes, Walker Street
and Centaur brought these suits seeking to invalidate them.
III
[2-3] Summary judgment is employed to avoid a useless trial
where there is no issue of material fact. Bershad v. Curtiss-Wright, Del.
Supr., 535 A.2d 840 (1987); Nicolet, Inc. v. Nutt, Del. Supr., 525
A.2d 146 (1987); H.S. Mfg. Co. v. Benjamin F. Rich Co., Del. Ch.,
164 A.2d 447 (1960). A motion for summary judgment, however,
will be granted only where no genuine issue of material fact exists
and the moving party is entitled to judgment as a matter of law.
Chancery Court Rule 56(c); Empire of America Relocation Services, Inc.
v. Commercial Credit Co., Del. Supr., 551 A.2d 433, 435 (1988); Wilson
v. Joma, Inc., Del. Supr., 537 A.2d 187, 188 (1988).
[4] The proponent of a motion for summary judgment has the
burden to prove clearly the absence of any genuine issue of fact which
would affect the result, and any doubt should be resolved against the
moving party. Brown v. Ocean Drilling & Exploration Co., Del. Supr.,
403 A.2d 1114, 1115 (1979); Nash v. Connell, Del. Ch., 99 A.2d 242
(1953); Weinberger v. United Financial Corp. of Cal., Del. Ch., C.A. No.
5915-NC, Hartnett, V.C. (Oct. 13, 1983), slip op. at 14. But see
Hammond v. Colt Ind. Operating Corp., Del. Super., 565 A.2d 558
(1989); Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Kellam Energy,
Inc. v. Duncan, D. Del., 668 F. Supp. 861 (1987).
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IV

First to be considered is whether the changes made to the Rights
Plan in January 1990 are merely amendments to the 1986 Plan, as
amended, or are so significant that they constitute the adoption of a
new plan. It is not disputed that if the 1990 changes constitute the
adoption of a new plan they cannot be effective without stockholder
approval as is required by the 1989 Stockholder Resolution. The
changes are quite substantial.
First, the NIl Board changed the "flip-in" trigger from 20% to
an extremely low 10%. The NIl Directors also conferred on themselves
the option to issue stock in exchange for the Rights upon the occurrence
of the triggering event. It is also undisputed that NU has admitted
in a Complaint filed in the Pennsylvania Court of Common Pleas
that it intends to exercise the option if the "flip-in" provision is
triggered, thereby totally eliminating the "flip-over" provision of the
Plan.
The January 1990 changes, therefore, effectively eliminated onehalf of the Plan-that is, the section of NI's Rights Plan that provides
protection against acts such as coercive, two-tier takeovers or selfdealing transactions.
The defendants rely on the Opinion of theJusices, Del. Supr., 264
A.2d 342 (1970) to support their position that the 1990 changes were
merely an "amendment" to the 1986 Plan, as amended in 1988 and
1989, and did not constitute the adoption of a new Plan. In the
Opinion of the Justies, supra, the Delaware Supreme Court considered
the difference between an "amendment" and a "revision" to the
Delaware Constitution. The Court stated that a constitutional "revision" makes "substantial, basic, fundamental changes in the plan
of government" and its effect "would be to substantially alter the
purpose and to attain objectives dearly beyond the Constitution as
now cast." Id. at 346. The Court noted that a Constitutional "amendment," by contrast, is "such an addition or change within the lines
of the original instrument as will effect an improvement or better
carry out the purpose for which it was framed." Id Defendants contend
that the 1990 changes to the Rights Plan are encompassed within the
Supreme Court's definition of "a Constitutional amendment," because
they claim the 1990 changes to the Rights Plan improved two aspects
of the Plan without changing its purpose.
Even if the definitions relating to the Constitution as set forth
in the Opinion of the Justices, supra, are applicable to this case, the 1990
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changes to the Rights Plan cannot be mere "amendments" of the
1986 Plan, as amended, but rather constitute a new Plan, because
the changes are so significant that they amount to "a basic alteration
of the original documents as to surmount entirely the ordinary meaning
of the word 'amendment'." Id. at 344.
Defendants also argue that the 1990 changes to the 1986 Rights
Plan, as amended, constitute a "classic amendment" because the
changes are only four pages long, whereas the 1986 Plan, as amended,
was 60 pages, and that the changes modify only three of the 32 sections
of the original Plan and add only one new section.
These arguments are irrelevant, however, because as the Delaware
Supreme Court noted in Opinion of the Justices, id. at 345, "the mere
number of changes cannot make the difference" between an amendment
and a new Plan. (emphasis in original).
Defendants further claim that the Rights Plan as changed in 1990
is otherwise identical in all respects to the 1986 Plan, as amended in
1988 and 1989, and that the Rights have been neither redeemed nor
extinguished.
The January 26, 1990 "amendment", however, transforms NIl's
1986 Rights Plan as amended, with its 20% "flip-in" trigger and a
"flip-over" provision into a Plan with a 10% trigger and no "flipover" protection. Although the purpose of the Rights Plan remains
the same-that is, dilution-this change is such a radical and material
alteration of the Plan as to constitute a new Plan, which cannot be
effective without shareholder approval as is provided in the 1989
Resolution.
Defendants' reliance on Section 26 of the original 1986 Rights
Plan is also misplaced. Section 26 of the 1986 Rights Plan, which is
titled "Supplements and Amendments" states:
The Company and the Rights Agent may from time to time
supplement or amend this Agreement without the approval
of any holders of Rights Certificates in order to cure any
ambiguity, to correct or supplement any provision contained
herein which may be defective or inconsistent with any other
provisions herein, or to make any other provisions in regard to
matters or questions arising hereunder, which the Company and the
Rights Agent may deem necessary or desirable, including but not
limited to extending the Final Expiration Date and, provided
that at the time of such amendment there is no Acquiring
Person, the period of time during which the Rights may be
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redeemed, and which shall not adversely affect the interests
of the holders of Rights Certificates. (emphasis added)
Section 26 of the 1986 Rights Plan (which has never been amended)
does not specifically preclude changes in the triggering threshold or
the exercise mechanism of the Rights Plan. Defendants therefore argue
that the amendment authorization in Section 26 remains unlimited as
to scope or degree, provided only that the modification be deemed
"necessary or desirable" and not adverse to the interests of the holders
of Rights Certificates.
Defendants, however, ignore that the 1989 Proxy Statement of
NIH provided that the 1986 Rights Plan, as amended, would be
amended by the provisions of the 1989 Stockholder Resolution, if
adopted, and therefore Section 26 is now subject to the provisions of
the Resolution.
[5] In determining the meaning of the 1989 Resolution, this
Court must look to the fundamental rules of contract construction.
See generally Berlin v. Emerald Partners, Del. Supr., 552 A.2d 482 (1988)
and E. I. duPont de Nemours & Co. v. Shell Oil Co., Del. Supr., 498
A.2d 1108 (1985). In duPont, the Delaware Supreme Court stated at
1113:
The basic rule of contract construction gives priority to the
intention of the parties. Radio Corp. of America v. Philadelphia
Storage Battery Co., Del. Supr., 6 A.2d 329 (1939). See also
Pennwalt Corp. v. Plough, Inc., 3rd Cir., 676 F.2d 77, 80
(1982); DuPont v. Wilmington Trust Co., Del. Oh., 45 A.2d
510 (1946); Restatement (Second) of Contracts §202. In upholding
the intentions of the parties, a court must construe the
agreement as a whole, giving effect to all provisions therein.
State v. Dabson, Del. Supr., 217 A.2d 497 (1966); Bamdad
Mechanic Co. v. United Technologies Corp., D.Del., 586 F.Supp.
551 (1984). Moreover, the meaning which arises from a
particular portion of an agreement cannot control the meaning of the entire agreement where such inference runs counter
to the agreement's overall scheme or plan. Stererman v. Ackerman, Del. Ch., 184 A.2d 28, 34 (1962). See also Bamdad
Mechanic Co., supra at 555; Faw, Casson & Co. v. Cranston,
Del. Ch., 375 A.2d 463, 466 (1977).
The defendants, while apparently conceding that the 1989 Stockholder Resolution created contractual rights, nevertheless, argue that
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the Resolution by its terms did not end the NII directors' power to
amend the 1986 Rights Plan, as amended.
Defendants rely on the language in the 1989 Stockholder Resolution which referred to the "Rights Plan as adopted in February
1986 and as amended or modified at any time thereafter." (emphasis added).
Defendants assert that this language left intact the NII directors'
authority to make any future changes to the Rights Plan.
The only reasonable interpretation of this language in the 1989
Stockholder Resolution, however, is that it refers to the 1986 Rights
Plan as it had been amended and modified up to the date of the 1989
shareholders meeting. Thus, the Rights Plan being amended by the
1989 Stockholder Resolution was the Plan adopted on February 18,
1986 as amended on December 21, 1988 to eliminate the need for
self-dealing transactions in order to trigger the "flip-in" provision of
the Plan. Defendants' contention that the language in the 1989 Stockholder Resolution permits an "extension" of the NII Board's right
to amend the Plan is not supported by the language. The Resolution
significantly does not refer to the "Rights Plan as adopted in February
1986 and as may be amended or modified at any time thereafter."
Defendants also ignore that the overall purpose of the 1989 Stockholder
Resolution was to restrict the power of the NII Board to change the
Rights Plan without stockholder approval.
V
In summary, the changes made to the NII Rights Plan by the
NII directors in 1990 cannot be effective unless approved by a vote
of the NII shareholders. The plaintiffs therefore are entitled to summary
judgment holding that the 1990 amendments are not now effective.
It is not necessary to consider the other applications of the plaintiffs.
IT IS SO ORDERED.
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RABKIN v. OLIN CORP.
No. 7547 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
April 17, 1990
Plaintiffs, minority stockholders of Philip A. Hunt Chemical
Corporation (Hunt), filed a consolidated class action against Olin
Corporation (Olin) and Olin directors challenging Hunt's merger
with Olin, its majority stockholder. Plaintiffs' complaint challenged
the entire fairness of the merger alleging that defendants acquired
minority stock at an unfair price, defendant corporation failed to
abide by the terms of schedule 13D disclosure, and former directors
breached their duty of loyalty to the minority by failing to provide
crucial documents. Specifically, plaintiffs alleged that defendants unfairly dealt with them by deliberately timing the merger to avoid a
one year price commitment assuring that price paid for common
stock would be substantially equivalent to the net purchase price per
share paid pursuant to the agreement.
The court of chancery, per Vice-Chancellor Chandler, entered
judgment in favor of the defendants finding they had not dealt unfairly
with plaintiffs. The court found by preponderance of the evidence
that defendants were under no obligation other than to pay the
minority shareholders a fair price for their stock. In addition, since
the defendants met their burden of proving the entire fairness of the
transaction, the court found that the individual director defendants
did not breach their duty of loyalty to the minority stockholders.
1. Corporations

C=

316(1)

In Delaware, the concept of fairness has two basic aspects: fair
dealing and fair price.
2.

Corporations

0=

316(1)

Fair dealing analysis addresses the timing of a transaction, how
it was initiated, structured, negotiated, disclosed to the directors,
and how approvals of the directors and stockholders were obtained.
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316(1)

Fair price analysis focuses on the economic and financial considerations of the transaction.
4.

Corporations

0=

316(1)

The test for fair dealing is not bifurcated between fair dealing
and fair price but must address the issue of entire fairness as a
whole.
5.

Corporations

0=

316(1)

An unfair price allegation cannot stand on its own without
allegations of unfair dealing unless the price is intrinsically or inherently unfair.
6.

Corporations

0=

584

It is the burden of the plaintiff attacking a merger to demonstrate
some basis for invoking the fairness obligation.
7.

Corporations

0=

316(1)

After a party challenging the merger meets the initial burden
of demonstrating some basis for invoking the fairness obligation, the
burden is shifted to the defendant to show by a preponderance of
the evidence that the transaction is entirely fair.
8.

Corporations

0=

314(1), 320(11)

The law in Delaware is that where a self-interested corporate
fiduciary has set the terms of a transaction and caused its effectuation,
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it will be required to establish the entire fairness of the transaction
to a reviewing court's satisfaction.
9.

Corporations

C=

316(4)

If an informed vote of a majority of the minority shareholders
has approved a challenged transaction and, in fact, the merger is
contingent on such approval, the burden entirely shifts to the plaintiffs
to show that the transaction was unfair to the minority.
10.

Corporations

O=

316(1), 584

Under certain circumstances the existence and operation of a
special committee can shift the burden of proof regarding entire
fairness. However, the mere existence of an independent special
committee does not itself shift the burden. First, the majority shareholder must not dictate the terms of the merger. Second, the special
committee must have real bargaining power that it can exercise with
the majority shareholder on an arm's-length basis.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., of Wilmington, Delaware; Marian P. Rosner, Esquire,
and Jeffrey Squire, Esquire, of Wolf, Popper, Ross, Wolf & Jones,
New York, New York; Garwin, Bronzaft, Gerstein & Fisher, New
York, New York; Lowey, Dannenberg, Bemporad, Brachtl & Selinger, P.C.; and Tenzer, Greenblatt, Fallon & Kaplan, for the plaintiffs.
Allen M. Terrell, Jr., Esquire, 0. Stephen Bigler, Esquire, and
Frederick L. Cottrell, III, Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for the Olin defendants.
CHANDLER,

Vice-Chancellor

This case made its debut in 1984 when minority stockholders
of Philip A. Hunt Chemical Corporation ("Hunt") filed a consolidated class action challenging Hunt's merger with its majority stockholder, Olin Corporation ("Olin"). Plaintiffs' effort to enjoin the
proposed cash out merger failed, but defendants' motion to dismiss
the action for failure to state a claim was granted. Rabkin v. Philip
A. Hunt Chemical Corp., Del. Ch., 480 A.2d 655 (1984). This Court
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initially held that appraisal was the plaintiffs' exclusive remedy. The
Supreme Court of Delaware reversed that decision, holding that the
plaintiffs were not relegated to an appraisal. Rabkin v. Philip A. Hunt
Chemical Corp., Del. Supr., 498 A.2d 1099 (1985). On remand, the
plaintiffs were allowed to file a supplemental complaint. The defendants then filed new motions to dismiss, which led this Court to
dismiss several of the plaintiffs' claims. Rabkin v. Philip A. Hunt
Chemical Corp., Del. Ch., 547 A.2d 963 (1986).
Plaintiffs' remaining claims were tried over a three day period
in October, 1989. At the end of the plaintiffs' case in chief, this
Court granted the Hunt directors" motion for a directed verdict.
The Olin Corporation and Olin directors Richard B. Berry ("Berry"),
John W. Johnstone, Jr. ("Johnstone") and John M. Henske
("Henske") remain as defendants. Having weighed and considered
all of the evidence adduced at trial, I conclude that judgment must
be entered in favor of the defendants. A review of the evidence and
the reasons for my decision follow.
I.
Because -this case has already spawned an appeal and three
reported opinions, a detailed recitation of its history is unnecessary.
The disputed facts developed at trial will be discussed later in the
context of the plaintiffs' specific claims.
Hunt was a Delaware corporation whose business included developing and marketing of imaging chemicals for photographic, graphic
arts, micro-electronics and electro-static industries. Before the challenged merger, Hunt had 4,689,470 shares outstanding that traded
on the New York and Midwest stock exchanges. Olin is a Virginia
corporation in the business of manufacturing chemicals, metal, paper,
cellophane products and ammunition.
In 1982, Olin became interested in investing in electronic chemicals and component companies. Hunt was brought to Olin's attention
by John Morgan ("Morgan") of the investment banking firm of
Morgan, Lewis, Githens & Ahn, Inc. Morgan is and was Olin's
longtime investment banker. Hunt appears to have caught Morgan's
eye partly because approximately 64% of Hunt stock was held by
an English company, Turner & Newall Industries ("Turner & Ne-

1. Messrs. John R. Bonniwell, Charles J. Lause, Stephen R. Petschek,

George J. Haufler, Alfred T. Blomquist and Robert T. Zetena.
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wall"), that was rumored to be failing. Olin became interested in
the Turner & Newall stake and decided to move quickly, fearing
that the price of the Turner & Newall stake might be driven up if
an auction occurred. Morgan and several Olin representatives, including Henske, negotiated with Turner & Newall after receiving
Hunt financial data.
After negotiations, Olin and Turner & Newall agreed upon a
price of $25 per share for the 63% block of Hunt stock. Olin's
finance committee approved the purchase on December 16, 1982.
As part of the purchase agreement, moreover, Turner & Newall
required that Olin agree to the so-called "one year price commitment." The one year commitment is as follows:
Subsequent Acquisitions of
Common Stock
Should [Olin] or an affiliate of [Olin] acquire, through a
merger, consolidation, tender offer, or similar transaction,
all or substantially all of the remaining outstanding shares
of common stock within one year of the dosing date [March
1, 1983], [Olin] agrees that the per share consideration to
be paid in any such transaction shall, in the opinion of a
reputable investment banking firm, be substantially equivalent in value to at least the net purchase price per share
paid pursuant to this agreement.
Defendants' explanation of the one year commitment as a routine
item requested by sellers of control blocks of stock to protect them
from liability for expropriating an acquisition premium is uncontested. Olin appears to have accepted the one year commitment
without challenge. Plaintiffs, however, point to a Henske2 statement
that the one year commitment would have no impact on what course
of action he would recommend in the future, as evidence that the
commitment was not taken seriously by Olin. The meaning of Henske's
statement about the effect of the one year commitment is hard to
determine. 3 No one argues that the ltter of the one year price
commitment was violated.
Plaintiffs' claim of unfair dealing centers on defendants' conduct
in relation to the one year commitment. Whether Olin intended to
2. Henske was chairman of the board and chief executive officer of Olin

during all of the relevant events in this litigation.
3. Henske's testimony was made available to the Court via deposition. He

was unable to testify at trial for medical reasons.
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purchase all of Hunt, yet decided to wait for the one year commitment
to expire, has been presented as one of the central factual disputes.
The factual record is of course hotly and vigorously disputed on this
point. There are, however, several additional uncontested factual
matters that finish this story.
On January 6, 1983, Olin made the following disclosure in its
schedule 13D filed pursuant to the Securities and Exchange Act:
The [Stock Purchase] Agreement [with Turner & Newall]
provides that if Olin or an affiliate of Olin acquires, through
a merger, consolidation, tender offer or similar transaction,
all or substantially all of the remaining outstanding shares
of [Hunt] Common Stock within one year of the closing
date of the purchase contemplated by the Agreement, the
per share consideration to be paid in any such transaction
shall, in the opinion of a reputable investment banking
firm, be substantially equivalent in value to at least [$25].
If the remaining equity interest in the Company is acquired after
such year, the per share consideration paid in any such transaction
may be greater or less than [$25], depending upon developments
with respect to the business of the Company and general economic
and other conditions existing at the time of such transaction. (Emphasis added).

While conceding that this language does not give rise to a contractual
obligation on the part of Olin, plaintiffs do maintain that the disclosure language gives rise to a price obligation on the part of Olin.
This obligation, plaintiffs insist, is for Olin to take into account the
business of Hunt and "general economic and other conditions at the
time of such transaction," if Olin purchases the Hunt minority after
the one year commitment. Plaintiffs presented an investment advisor
(John B. Torkelson) who testified that (1) the investment community
would read the 13D disclosure to require Olin to take into account
these business and economic factors when determining a price for
the Hunt minority after the one year commitment and (2) that
according to his analysis of the business and economic factors, Olin
should have paid more than $20. Defendants maintain that the 13D
disclosure is nothing more than a restatement of Olin's obligation
to pay a fair price if they purchase the Hunt minority after the one
year commitment. Plaintiff's claim based on Olin's purported obligation under their 13D disclosure is separate from their one year
commitment claim; it will be addressed accordingly.
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On February 23, 1984, Olin's board delegated authority to Olin's
finance committee to acquire the balance of Hunt, if and when Olin
management made such a recommendation. The motive and timing
of this move are hotly disputed. So too is the next event of significance-the so-called "triggering event" or "loan matter." Defendants note that on March 13 and 20, 1984, Olin went into technical
default with its creditors because Hunt secured loans without Olin
approval. The loan matter is advanced by defendants as the event
that triggered Olin's decision to purchase the minority shares of
Hunt. Plaintiffs assert that the loan matter is a mere pretext for
what Olin had planned to do all along.
Henske met with Morgan on March 18-20 about moving ahead
with the process of purchasing the Hunt minority shares. Morgan
testified that on March 20 Henske first expressed his desire to
purchase the Hunt minority. Morgan then produced a valuation
study for presentation at a March 23 meeting. The projection indicated that Hunt earnings were flat and had not lived up to the
pre-merger Hunt projections. On these figures Morgan allegedly
advised Olin to offer $19 per share for the Hunt minority stake.
Hunt was trading at $17.75-$18.00. Henske, for some undisclosed
reason, decided to offer $20.
On March 28, 1984, the Olin finance committee approved the
$20 offer which was presented to Hunt's chairman the next day.
Hunt's chairman, Alfred T. Blomquist, termed the offer generous.
At that time Hunt formed a special committee of four independent
directors to consider the offer. The independent committee secured
independent counsel and an independent investment adviser to render
an opinion as to the fairness of the $20 offering price. The special
committee met several times before unanimously approving the offer.
Plaintiffs presented evidence that the special committee thought the
offer was "fair but not generous." The Hunt board then unanimously
recommended the offer which was approved by 80% of the minority
shareholders. There was no provision, however, making the merger
contingent upon approval by a majority of the minority shareholders.
Plaintiffs discount the minority vote because, due to Olin's 64%
stake, approval by the common shareholders was assured-as the
proxy statement distributed by Hunt explicitly stated.
II.
[1-4] Plaintiffs have challenged the entire fairness of the merger.
In Delaware, the concept of fairness has two basic aspects: fair dealing
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and fair price. Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701,
711 (1983). Fair dealing analysis addresses the timing of a transaction,
how it was initiated, structured, negotiated, disclosed to the directors,
and how approvals of the directors and stockholders were obtained.
Id. Fair price analysis focuses on the economic and financial considerations of the transaction. Id. The test itself, however, is not
bifurcated between fair dealing and price, but must address the issue
of entire fairness as a whole. Id. Whether a party can prevail after
trial upon one yet not the other aspect of entire fairness has yet to
be decided. See Kahn v. Household Acquisition Corp., Del. Oh., C.A.
No. 6293, Berger, V.0., slip op. at 3, 4 (Oct. 17, 1989). While the
present factual situation does not directly bring this issue to the
surface, it nevertheless presents an interesting problem.

[5] Plaintiffs have two distinct fairness claims: (1) the one year
commitment claim and (2) the schedule 13D claim. Both depart from
the traditional model of an entire fairness claim. The one year
commitment claim alleges unfair dealing in the traditional sense, yet
the necessarily connected unfair price allegation does not address the
intrinsic or inherent value of Hunt's stock. In other words, plaintiffs'

unfair price allegation does not fit the standard fairness analysis
regarding price. That is, plaintiffs' price allegations do not relate

"to the economic and financial considerations of the proposed merger,
including all relevant factors: assets, market value, earnings, future

prospects, and any other elements that affect the intrinsic or inherent
value of the company's stock." Weinberger, 457 A.2d at 711. 4 In
reversing this Court's grant of defendants' motion to dismiss, the
Delaware Supreme Court recognized this when it characterized plaintiffs' one year commitment/unfair price allegation as follows:
Here, plaintiffs are not arguing questions of valuation which
are the traditional subjects of an appraisal. Rather, they
seek to enforce a contractual right to receive $25 per share,
which they claim was unfairly destroyed by Olin's manipulative conduct. Rabkin, 498 A.2d 1105.
4. It seems unmistakably clear from Weinberger that the determination of fair

price in an entire fairness proceeding is the same as the determination of fair price
in an appraisal proceeding. After noting the considerations implicated in a fairness
analysis as it relates to price, the Supreme Court cited an article that states: "The

second aspect of fairness deals with the concept of fair price, and I think we would
be safe to refer to the large body of appraisal law that pertains to the intrinsic
value of stock." Moore, The "Interested" Director or Officer Transaction, 4 Del. J.
Corp. L. 674, 676 (1979).
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Plaintiffs' unfair price allegation, therefore, cannot stand on its own
as there are no allegations that the price is intrinsically or inherently
unfair. The price can only be unfair if in fact Olin breached its duty
of fair dealing in connection with the one year price commitment.
As part of their one year commitment claim, plaintiffs also
charge former Hunt directors Henske, Johnstone and Berry, individually, with breach of their fiduciary duty of loyalty. Plaintiffs
allege that these directors breached their duty of loyalty to the Hunt
minority by failing to provide Hunt with the Berardino memorandum, 5 failing to inform Hunt in February of 1984 that the anticipated
price for the Hunt minority shares would be less than $25 and for
failing to cause Olin to acquire Hunt during the one year period.
Plaintiffs' schedule 13D claim adds.yet another twist to the
traditional notion of entire fairness. The Supreme Court characterized
the claim as alleging, "that specific language in Olin's Schedule 13D
...
constituted a price commitment by which Olin failed to abide,
contrary to its fiduciary obligations." Rabkin, 498 A.2d at 1103. The
alleged price commitment alluded to comes from the final sentence
of the schedule 13D disclosure:
If the remaining equity interest in the Company is acquired
after such year, the per share consideration paid in any
such transaction may be greater or less than [$25] depending
upon developments with respect to the business of the Company and
general economic and other conditions existing at the time of such
transaction. (Emphasis added.)
As I understand plaintiffs' schedule 13D claim, it is that Olin had
an obligation to consider the above emphasized language and in fact
failed to abide by that obligation in breach of its fiduciary duty to
the Hunt minority. The threshold question is whether the schedule
13D obligated Olin to pay the Hunt minority, after the one year
commitment, something other than a fair price in terms of intrinsic
or inherent value as explained in Weinberger. If so, the next question
is whether Olin failed to abide by that obligation. Fair dealing and
fair price are therefore inextricably connected in relation to plaintiffs'
second claim.
[6-7] Plaintiffs argue that defendants have the burden of showing
by a preponderance of the evidence that the challenged merger was
entirely fair. It is first the burden of the plaintiff attacking the merger,

5. See infra pp. 21-24.
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however, to demonstrate some basis for invoking the fairness obligation. Weinberger, 457 A.2d at 703. Through their pleadings, plaintiffs have met this initial burden. 6 The ultimate burden of proof is
therefore on Olin to show by a preponderance of the evidence that
the transaction is entirely fair. Id. Nevertheless, defendants argue
that the burden, in the present situation, has shifted back to the
plaintiffs. They also make a related argument that plaintiffs have
failed to demonstrate a basis for invocation of the entire fairness
standard. This latter argument must be addressed before determining
whether the burden has shifted.
Defendants insist that plaintiffs failed to make sufficient allegations to invoke the entire fairness standard. The mere fact that
Olin is the majority stockholder of Hunt, they claim, is insufficient
in and of itself to trigger the entire fairness standard. While conceding
that a majority stockholder owes a fiduciary duty to the minority to
deal fairly, defendants insist that plaintiffs must demonstrate that
the majority stockholder dominated and controlled the corporation.
See Gabelli & Co., Inc. Profit Sharing Plan v. Liggett Group, Inc., Del.
Ch., 444 A.2d 261, 264 (1982), aff'd, Del. Supr., 479 A.2d 276
(1984). Defendants further contend that Olin's ability to exercise its
power in the merger depended upon the actions of the purported
independent Hunt board and special committee. Because Olin did
not control and dominate the Hunt board and special committee,
defendants argue, the entire fairness test is inapplicable and the
burden of proof rests on plaintiffs.
[8] The law in Delaware is that "where a self-interested corporate
fiduciary has set the terms of a transaction and caused its effectuation,
it will be required to establish the entire fairness of the transaction
to a reviewing court's satisfaction." Mills Acquisition Co. v. Macmillan,
Inc., Del. Supr., 559 A.2d 1261, 1279 n.27 (citing AC Acquisitions
v. Anderson, Clayton & Co., Del. Ch., 519 A.2d 103, 111 (1986)).
The record clearly indicates that Olin was self-interested, set the
terms and caused the effectuation of the challenged merger. As Hunt's
majority stockholder and the entity purchasing the minority interest,
Olin was self-interested. Hunt's board and special committee were
asked to approve the $20 offer. The offer, however, was not negotiable. Additionally, the special committee's mandate was limited

6. The Supreme Court of Delaware implied as much in its opinion reversing
this Court's dismissal of plaintiffs' complaint. Rabkin v. Philip A. Hunt Chemical
Corp., Del. Supr., 498 A.2d 1099 (1985).
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to consideration of the fairness, in terms of price, of the $20 offer.
Finally, Olin could obviously have used its majority stake to effectuate
the merger regardless of the Hunt board. Evidence at trial that lead
to the dismissal of the Hunt directors demonstrated that the Olin
and Hunt directors were acutely aware of this fact. The entire fairness
standard is therefore applicable to the present merger. But this does
not preclude the possibility of the burden shifting back to the plaintiffs.

[9] If an informed vote of a majority of the minority shareholders
has approved a challenged transaction, and in fact the merger is
contingent on such approval, the burden entirely shifts to the plaintiffs
to show that the transaction was unfair to the minority. Weinberger,
457 A.2d at 703. The underlying principle, as stated in Michelson v.
Duncan, Del. Supr., 407 A.2d 211, 224 (1979) (quoting Gottlieb v.
Hyden Chemical Corp., Del. Supr., 90 A.2d 660 (1985)) is as follows:
"The entire atmosphere is freshened and a new set of rules invoked
where informed approval has been given by a majority of independent, fully informed stockholders." A majority of the minority,
in the present situation, did approve the merger, although the merger
was not contingent upon such approval. In fact, the minority's vote
was virtually ceremonial in light of the foregone conclusion, as stated
in the Hunt proxy materials, that the merger would be approved
by way of Olin's control of a majority of Hunt stock.
There is an additional argument by defendants that the purported
independent special committee established by Hunt and the unani-

mous board approval by the independent Hunt board shifts the
burden back to the plaintiffs. The question is whether Olin's minority
position on Hunt's board and the creation of the special committee
were sufficient checks on Olin's power to warrant shifting the burden
of persuasion. This issue can be quickly disposed of by addressing
the actual authority of the Hunt special committee.
[10] Under certain circumstances the existence and operation of
a special committee can conceivably shift the burden of proof. Indeed,
Weinberger envisions that minority interests might be protected by a
special committee that negotiates at arm's length. 457 A.2d at 709

n.7; In re Trans World Airlines, Inc. Shareholders Litigation, Del. Oh.,
C.A. No. 9844, Allen, C., slip op. at 18 (Oct. 21, 1988). The mere
existence of an independent special committee, which appears to have
existed here, does not itself shift the burden. At least two factors
are required. First, the majority shareholder must not dictate the
terms of the merger. Rosenblatt v. Getty Oil Co., Del. Ch., 493 A.2d
929, 937 (1985). Second, the special committee must have real
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bargaining power that it can exercise with the majority shareholder
on an arm's-length basis. Id. The Hunt special committee was given
the narrow mandate of determining the monetary fairness of a nonnegotiable offer. Olin dictated the terms of the merger and there
were no arm's-length negotiations. Unanimous approval by the apparently independent Hunt board suffers from the same infirmities
as the special committee. The ultimate burden of showing by a
preponderance of the evidence that the merger was entirely fair thus
remains with the defendants.
III.

This brings me to the central issue: whether Olin's treatment
of the Hunt minority in the disputed merger was entirely fair. A
restatement of plaintiffs' two primary theories of this case is in order.
The first, which has been termed the "one year price commitment
claim," contends that Olin did not deal fairly with the Hunt minority
by deliberately timing the merger to avoid the one year price commitment. Within the first claim is the assertion that the three individual defendants (Henske, Johnstone and Berry) breached their
duty of loyalty. The second, referred to as the "Schedule 13D claim,"
contends that Olin breached its duty of entire fairness by not abiding
the terms of its 13D disclosure, which represented that if Olin
acquired the remaining equity in Hunt more than one year later,
the per share consideration paid might be greater or less than $25,
"depending upon the developments with respect to the business of
[Hunt] and general economic and other conditions." Evidence concerning Olin's purported breach of its 13D commitment involved
expert valuation testimony using the purported business and economic
conditions standards. I will address plaintiffs' claims separately, starting with plaintiffs' one year commitment claim.
A.
The gist of plaintiffs' unfair dealing claim, concerning the one
year commitment, is that defendants timed the merger to avoid the
one year commitment. In other words, plaintiffs posit a manipulation
theory that Olin always intended to purchase the Hunt minority,
but waited for the one year commitment to expire in order to pay
less than $25. Defendants counter this assertion with the claim that
such manipulation was impossible because Olin did not make the
decision to acquire the Hunt minority until March of 1984. Whether
such action by Olin would constitute unfair dealing need not be
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addressed unless the evidence supports plaintiffs' theory of unfair
dealing. This evidence can most dearly be related chronologically.
The first time period to examine is when Olin purchased Turner
& Newall's 63% stake of Hunt. I am convinced, as one would
expect, that at that time, Olin considered all its options concerning
the remaining Hunt shares. Considering one's options, however, is
distinguishable from the manipulation theory posited by plaintiffs.
The evidence suggests that disagreements existed within Olin about
whether to purchase all of Hunt at the time of the initial purchase.
There is no evidence, moreover, that Olin decided in March of 1983
to wait one year before purchasing the Hunt minority so as to avoid
paying the $25 per share price mandated by the one year commitment. Actually, a preponderance of the most credible evidence is to
the contrary.
The first problem with plaintiffs' claim is that it assumes Olin
knew that Hunt stock would be worth less than $25 at the end of
the one year commitment. In a similar vein, the claim implies that
Olin paid too much for the Turner & Newall stake. As to the former
assumption, moreover, defendants presented direct evidence to the
contrary.
Morgan, who was Olin's longtime investment banker, was actively involved in the initial purchase of Hunt stock as well as the
challenged merger. Although plaintiffs have spent great energy trying
to impeach Morgan's veracity, his demeanor at trial and a comparison
of his deposition and trial testimony cause me to credit and rely
upon his testimony. In analyzing Hunt's financial projections, Morgan concluded that Hunt stock could very well be worth more than
$25 in a year or two. Morgan communicated this to Olin. Plaintiffs
contend that Olin produced its own less optimistic projections and
took Hunt's projections "with a grain of salt." I have no doubt that
Olin produced its own projections as any reasonable buyer would.
I am not, however, aware of any evidence that Olin did not take
Hunt's own projections seriously. I do have evidence that, at the
least, Olin was presented with the possibility that it would have to
pay more than $25 for the Hunt minority interest at some future
time.
Plaintiffs have emphasized at trial, and in their briefing, the
fact that there is no direct evidence (such as an Olin internal document) that affirmatively states that Olin had no plan to purchase
all of Hunt. Unable to adduce affirmative evidence of an Olin plan
to acquire all of Hunt, plaintiffs would force the defendants to prove
a negative-to prove that no plan or intention ever existed. But the
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defendants' duty to show they treated the minority with entire fairness
need not logically encompass such a showing. Defendants have presented evidence, which I find credible and persuasive, that they did
not initially intend to purchase all of Hunt. While there is no
document before me stating such, there is also no document stating
or implying a contradictory proposition. While defendants' evidence
may be largely circumstantial it is far more credible and persuasive
than the unsupported hypothesis advanced by plaintiff.
Defendants did present evidence of Olin's strategy in relation
to Hunt which, in my opinion, supports their contention that there
was no initial plan to purchase all of Hunt. Olin, and especially
Henske, wanted to keep Hunt separate from the operations and
control of Olin and its employees. It is clear that all of Olin's options
with regard to Hunt were considered. Defendant Johnstone testified
that he was in favor of purchasing all of Hunt right away. Johnstone
was of the belief that Hunt could be better managed if it was totally
controlled by Olin. Henske, on the other hand, appears to have had
an entirely different strategy in mind. Henske wanted to keep Hunt
separate from the operations and control of Olin and its employees.
That the purported Henske strategy was accepted, and at least initially
carried out, is supported by the record, testimony at trial and the
uncontroverted actions of Olin.
The thought, at Olin, was that under a policy of separateness
Hunt would both perform better and be more accurately monitored.
In furtherance of this plan, Olin placed only two representatives on
the six-person Hunt board-Henske and Ray Irani. When the Hunt
board was later increased to nine, Olin placed three representativesHenske, Johnstone and Berry. Olin therefore made a conscious
decision not to take effective control of the Hunt board. Additionally,
Olin created a liaison position to minimize interference with Hunt
from Olin personnel. All communication between the entities was
to be through the liaison. Testimony at trial from Johnstone and
Berry, which I find credible and persuasive, supported defendants'
presentation of the above strategy as sincere. The testimony also
supported defendants' assertion that Olin had not decided what to
do with Hunt at the time it purchased the Turner & Newall stake.
Plaintiffs contend that, regardless of this strategy, Olin always
planned to purchase all of Hunt. They argue generally that partial
ownership, by Olin, is inconsistent with Olin's general practice of
complete ownership. Indeed, defendants concede that Olin typically
purchases an entire entity. Witnesses for Olin pointed out, however,
that partial ownership is not wholly inconsistent as Olin has in the
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past purchased some, but not all, of the stock of several companies,
e.g., Indy Electronics, Apache Chemical, International Biotechnologies and Consolidated Clad. Again, plaintiffs rely on assertions and
inferences that are unsupported by the factual record as developed
at trial.
In support of their contention that Olin always intended to
purchase Hunt, plaintiffs point to several documents produced by
the Olin staff. Two such documents were produced by Olin employees, Peter A. Danna ("Danna") and R. N. Clark ("Clark").
Both reports make somewhat vague reference to when Hunt is "all
Olin." Defendants Johnstone and Berry testified convincingly that
it was not unusual or unreasonable for staff people to harbor such
thoughts. They added, however, that staff people are not and were
not fully informed of the board's intentions; nor did staff have
authority to speak for the board. Neither Danna nor Clark are or
were Olin directors.
Plaintiffs also point to the so-called "Berardino memorandum,"
a document produced by Mr. Berardino at the time he was serving
as Olin's vice president for planning and development. The memorandum, dated some six months (September 19, 1983) after the
initial Hunt purchase, addresses the consequences of immediate control of Hunt by Olin. It lists nine pros and cons. Plaintiffs maintain
that the first con-"Immediate control will cost approximately $7.3
million more in purchase payments than waiting until mid-1984,
e.g., $25 vs. $21.50,"-is direct evidence that Olin planned all along
to wait for the one year commitment to expire in order to purchase
the plaintiffs' Hunt stock for less than $25. Plaintiffs also contend
that the reasons for acquiring all of Hunt within the one year
commitment period (the pros) were similar to the considerations (as
expressed in the proxy statement to Hunt shareholders) that lead to
Olin's acquiring all of Hunt after the one year commitment. In other
words, as the argument goes, only price changed. Plaintiffs place
great weight on the Berardino memorandum because, they claim, it
was presented to, read and discussed by at least four Olin directors
(Henske, Johnstone, Berry and Edward P. Lyons ("Lyons")).
Defendants and their witnesses, on the other hand, characterized
the document as a typical "staff memorandum" produced on a staff
person's initiative. That the memorandum was produced at Berardino's own initiative is uncontroverted. Furthermore, the witnesses
were in agreement that the Berardino document was neither presented
to nor discussed by the Olin board. No evidence indicates that Olin's
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board was aware of it, or would have given it any attention had
they known of it.
Nevertheless, plaintiffs have doggedly tried to place the Berardino
document in the same light as the infamous Arledge-Chitiea document
that is widely considered the "smoking gun" in Weinberger. 457 A.2d
at 705. But the Arledge-Chitiea document, in my opinion, is not
an apt comparison to the Berardino document. The Arledge-Chitiea
document was a feasibility study produced for a majority shareholder
concerning the potential acquisition of the minority stake in the
company there at issue. It was produced by officers of the majority
shareholder who also sat on the boards of both the majority shareholder and the potential acquiree. It incorporated information obtained from the potential acquiree (obtained because the producers
of the document sat on the potential acquirees' board) that concerned
the potential acquiree and that was not shared with the board of the
potential acquiree even though it was produced by two of its directors
and affected its interests.
In contrast, the Berardino memorandum was produced by an
Olin employee and incorporates information, concerning Hunt, that
is both public and obvious. Regardless of the "confidential" label,
there are no allegations that the memorandum contains sensitive
Hunt data as did the Arledge-Chitiea document. A possible explanation for the confidential label is that the memorandum also addresses potential Olin acquisition candidates. The statement from
the Berardino memorandum most emphasized by the plaintiffs is
that "[i]mrpediate control will cost approximately $7.3 million more
in purchase payments then [sic] waiting until mid-1984 (e.g., $25 v.
21 1/2/Share)." At deposition,7 Berardino explained that this statement merely recited what the Hunt minority would cost under the
one year commitment as opposed to the market price. Berardino
recalled at deposition that he used the approximate market price at
the time he was drafting the memorandum as an approximation of
what the Hunt stock might cost Olin after the one year commitment.
I am confident from the record that the $21 1/2 per share price is
nothing more than Berardino's best guess at what the Hunt minority
might be worth after the one year commitment.
In addition, the memorandum contains ideas that appear commonsensical in nature. These ideas involve integrating various operations, centralizing the Hunt/Olin personnel pool, reducing the
7. Berardino was not called as a witness at trial.
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potential of minority shareholder lawsuits and enhancing Olin's image. The contents of the Berardino memorandum, concerning Hunt,
support Olin's characterization of it as a typical planning document.
Considering all of the evidence and the witnesses' testimony on this
subject, I cannot find a plausible basis for attributing, as plaintiffs
would have me do, such decisive effect to the Berardino memorandum. I find the direct testimony of the witnesses far more credible
and plausible, and it is that testimony which I accept.
Moving to the next point of attack, plaintiffs contend that the
defendants began preparations to cash out the minority for less than
$25 per share in February. Indeed, on February 23, 1984, the Olin
board delegated authority to Olin's finance committee to acquire the
balance of Hunt, if and when Olin management made such a recommendation. Defendants insist that this was done because Hunt
was not living up to its projections, causing Olin to reevaluate the
strategy of letting Hunt operate separate from Olin. Defendants and
witnesses for the defendants consistently testified that February of
1984 was the first time any serious discussion with regard to "doing
something about Hunt" had occurred. They further testified that
no decision had been made before February of 1984.
What occurred next has become known as the "triggering event"
or "loan matter." This event is advanced by defendants as the
circumstance that triggered Olin's decision to purchase the balance
of Hunt. Plaintiffs argue that the loan matter is a pretext for what
Olin had planned to do all along.
The loan matter involved an arrangement Olin had with its
creditors under which Hunt was not to borrow without getting certain
advance approvals from Olin. When Hunt borrowed without receiving these approvals on March 13 and 20, 1984, Olin went into
technical default with its creditors. The problem was promptly cured
by Olin loaning money to Hunt to replace the offending loans.
Johnstone, Lyons and Morgan testified at trial that the loan matter,
while not significant in a pure business sense, nevertheless, made
Henske very angry.
Plaintiffs have urged me to reject as unbelievable all of Morgan's
trial testimony concerning the loan matter. It appears that at his
deposition in April of 1988, Morgan did not recall a loan problem
in March of 1984. Instead, Morgan recalled some other "triggering
event" in February of 1984. At trial, Morgan testified that after
consulting his records he realized that he was mistaken at his deposition and that the March loan matter was indeed the triggering
event. Plaintiffs assert that Morgan is lying. Morgan's deposition
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testimony is, however, more tenuous than plaintiffs will concede. An
example of the tenuousness of Morgan's deposition testimony is
evident in the following answer to a question about the triggering
event:
Whatever the transaction, I can't remember exactly what
it was, a real estate transaction or-it was legal and the
lawyers had to go out there and straighten it out and it
was in my mind unacceptable and to me that was, okay,
now you got to do something about it. (Morgan Tr. 47.)
Morgan's deposition testimony does not, in my view, discredit his
testimony as a whole or his specific trial testimony concerning the
triggering event. It certainly does not cause me to discredit the
uncontroverted deposition and trial testimony of each of the defendant's witnesses in relation to the triggering event.
I have no doubt that plaintiffs sincerely believe that the triggering
event is a pretext for what Olin planned to do all along. What
plaintiffs believe or suspect, however, is not the material from which
this Court finds wrongdoing. What plaintiffs believe is more importantly inadequate in the face of credible evidence to the contrary.
Defendants' assertion-that Olin did not in any way unfairly deal
with the Hunt minority by deliberately timing the merger to avoid
the one year price commitment-is supported by a preponderance
of the evidence. For this same reason, plaintiffs' charge that Henske,
Johnstone and Berry breached their duties of loyalty also fails.
B.
The heart of plaintiffs' 13D claim is that Olin failed to abide
by the purported price obligation found in the 13D disclosure. That
purported obligation states that if Olin acquires the remaining equity
in Hunt more than one year later, the per share consideration paid
might be greater or less than $25, "depending upon the developments
with respect to the business of [Hunt] and general economic and
other conditions." Plaintiffs offered expert testimony that the schedule
13D disclosure obligated Olin to a price commitment other than the
obligation to pay a fair price and that Olin failed to abide by that
commitment in breach of its fiduciary obligation to the Hunt minority. The threshold question is whether Olin was obligated to some
"special" price commitment other than the obligation to pay a fair
price in the traditional sense espoused in Weinberger. Such an obli-
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gation must exist before any failure to abide can result in the breach
of fiduciary duties.
Because the defendants have the burden of proving the entire
fairness of the challenged transaction, defendants' first hurdle is to
show that no such price commitment existed. If defendants succeed,
then plaintiffs' 13D commitment claim fails, as it is unaccompanied
by an allegation of unfair price in the traditional sense and as its
unfair dealing allegations are inextricably tethered to the purported
price commitment.
Plaintiffs introduced expert testimony by securities analyst John
B. Torkelson ("Torkelson") that the schedule 13D disclosure amounted
to a price commitment other than the duty to pay a fair price. While
I do not doubt Torkelson's veracity, I do question his conviction.
His testimony lacked the adamancy that one would expect from
plaintiffs' expert, who was called specially to testify on this precise
point. Torkelson's testimony was plausible yet far from convincing.
For example, he gave no explanation for why Olin would enter into
a "special" price obligation with the Hunt minority. In addition,
Torkelson knew of no examples of other corporations entering into
"special" price obligations with minority shareholders of a controlled
subsidiary.
Torkelson's testimony was equally troubling because of its lack
of corroboration. This point was made by defendants on crossexamination, when they confronted Torkelson with Value Line's
January 13, 1984, analysis of Hunt. Value Line stated that after
the one year price commitment expires at the end of February,
presumably Olin will pay "any fair price." Value Line recognized
no "special" price obligation on the part of Olin. Defendants' witnesses additionally testified that they understood the disclosure to
merely obligate Olin to pay a fair price. Finally, I do not read the
language of the schedule 13D disclosure to require valuation methods
other than those routinely employed by this Court in determining
fair price. Indeed, the language of the purported special price commitment-"the business of the company and general economic and
other conditions"-is the heart of the fair price valuation process.
See Weinberger, 457 A.2d at 711.
Plaintiffs' schedule 13D commitment claim is without merit, as
I find by a preponderance of the evidence that Olin was under no
obligation other than the obligation to pay the Hunt minority a fair
price. The analysis need go no further as there are no unfair price
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allegations other than the special price commitment which is inextricably bound to the claim of unfair dealing.
IV.
I find, after trial, by a preponderance of the evidence that
defendants have dealt with the Hunt minority with entire fairness.
In addition, I find that the individual defendants did not breach
their duty of loyalty to the Hunt minority. Judgment of dismissal
is entered in favor of the defendants.
IT IS SO ORDERED.

SMITH v. SHELL PETROLEUM, INC.
No. 8395
Court of Chancery of the State of Delaware, New Castle
June 19, 1990
This class action was brought by the former minority shareholders of Shell Oil Company (Shell) to recover damages allegedly
arising out of a short-form merger in which defendant cashed out
the plaintiff shareholders. The plaintiffs claimed that defendant
breached its fiduciary duty by understating the value of Shell's oil
and gas reserves by 294.6 million barrel equivalents, with a value
of approximately one billion dollars, and by failing to disclose other
material information concerning the short-form merger. Defendant
countered by asserting that it could not be held liable for the understatement because Shell's employees made the error and that it
otherwise disclosed all material information regarding the short-form
merger.
The court of chancery, per Vice-Chancellor Hartnett, held that
the understatement of Shell's oil and gas reserves in the above stated
amounts would have been viewed by a reasonable investor as significantly altering the "total mix" of information and was, therefore,
a defective disclosure. Furthermore, the court held that defendant
should have known about the error and was, therefore, liable for
the understatement. The court also held that while some of plaintiffs'
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other claims regarding the alleged breach of fiduciary duty did have
merit, they, standing alone, were not sufficient to justify significant
relief. When viewed as a whole, however, the court found that they
showed a lack of commitment by defendant to the candor requirements of Delaware law.
1. Corporations

C=

174, 307, 310(1)

Majority shareholders of a corporation owe fiduciary duties to
the minority shareholders.
2.

Corporations

C

184, 584

When a majority shareholder stands on both sides of a transaction, the requirement of fairness is unflinching in its demand that
the controlling stockholder establish the entire fairness of the undertaking sufficient to pass the test of careful scrutiny by the courts.
3.

Corporations

C=

316(1), 584

The concept of fairness has two basic aspects: fair dealing and
fair price. Fair dealing embraces questions of when the transaction
was timed, how it was initiated, structured, negotiated, and disclosed
to the directors, and how the approvals of the directors and stockholders were obtained. Fair price relates to the economic and financial
considerations of the proposed merger, including all relevant factors:
assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's
stock.
4.

Corporations

O=

584

A majority shareholder who stands on both sides of a transaction
has the burden of establishing the fairness of a cash-out merger.
5.

Corporations

C=

187, 307, 584

A majority shareholder who stands on both sides of a shortform merger bears the burden of showing complete disclosure of all
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material facts relevant to a minority shareholder's decision whether
to accept the short-form merger or opt for an appraisal. Such disclosure must be made in an atmosphere of complete candor.
6.

Corporations

C---

187, 307, 584

In evaluating whether a majority shareholder satisfied its fi-

duciary duty of candor, the essential prerequisite is whether there
were any misstatements or omissions and, if so, were they material.
7. Corporations

C---

187, 584

The standards applicable to disclosure materials distributed to
shareholders in a going-private or freeze-out transaction are even
greater than those applied to proxy statements in connection with a
shareholder vote.
8.

Corporations

C

584

Securities Regulation

0=

49.22(2)

Majority shareholder's understatement of oil and gas reserves
by 294.6 million barrel equivalents, with a value of approximately
one billion dollars ($3.00-$3.45 per share), would be viewed by a
reasonable investor as altering the "total mix" of information and
was, therefore, a material omission in the disclosure statement.
9.

Corporations

C

584, 590(1)

A corporation that controls the preparation of disclosure materials and who sends them to minority shareholders bears the responsibility for errors in the statement and is liable for any omissions
or misstatements.
10.

Corporations

C---

310(2), 584

Where there was a material error in a disclosure statement,
liability turns not on whether the fiduciary knew about the error
but on whether the fiduciary should have known about the error.
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Corporations

0-

584

Recognition of majority
consideration of the way in
is most likely to have realized
under Weinberger v. UOP and
12.

Corporations

0--

control in a theoretical liquidation and
which in the long run the stockholder
on his investment are "relevant factors"
consistent with Delaware appraisal law.

584

In appraising the value of a corporation, it is inappropriate to
apply a "minority discount" because of an asserted lack of marketability of minority shares to only the minority stockholders' ownership position; however, it is appropriate to apply such a discount
to the entire company to measure the effect of the lack of marketability.
13.

Corporations

(=

584

A "minority discount" applied to the value of a corporation
which accounts for the minority shareholders' lack of control is
permissible.
14.

Corporations

0,

584

Because a large portion of the value of an oil and gas company
is in the value of its reserves, there is a substantial likelihood that,
under all the circumstances, it would have had actual significance
in the deliberations of a reasonable shareholder, when deciding whether
to accept a merger price or seek appraisal, to have known that an
acquired company's assumptions in arriving at a value of the corporation and an acquiror's assumptions were quite different; therefore, the minority shareholders should be told about this information
so that they can decide for themselves as to who could better estimate
asset values.
15.

Corporations

C

584

A reasonable stockholder should be able to conclude from disclosures which describe the fee arrangement between an acquiror
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and its investment banker, but which do not specify the fact that
part 'of the fee is contingent upon a successful merger, that the
investment banker's fee may have directly or indirectly affected its
ultimate valuation of the target corporation's worth.
16.

Corporations

C

187, 307, 584

The Delaware test of materiality does not incorporate the specific
disclosure requirements of the federal statutorily-based S.E.C. rules.
Rather, the cornerstone of Delaware's duty of candor continues to
be materiality.
17.

Corporations

C

Securities Regulation

584
0

49.22(2)

Information contained in a disclosure statement issued one year
prior to current disclosure statements is part of the "total mix" of
information available to minority shareholders when the current
statements specifically refer the shareholders to the prior statements
which contain the information.
Clark W. Furlow, Esquire, and Susan L. Parker, Esquire, of Lassen,
Smith, Katzenstein & Furlow, Wilmington, Delaware; H. Lee Godfrey, Esquire, and Kenneth E. McNeil, Esquire, of Susman Godfrey,
Houston, Texas, of counsel; Thomas P. Preston, Esquire, Philip D.
Saxon, Esquire, Judith N. Renzulli, Esquire, and John L. Olsen,
Esquire, of Duane, Morris & Heckscher, Wilmington, Delaware;
and Edward M. Selfe, Esquire, of Bradley, Arant, Rose & White,
Birmingham, Alabama, of counsel, for plaintiffs.
Richard L. Sutton, Esquire, William 0. LaMotte, III, Esquire,
Thomas C. Grimm, Esquire, and Luke W. Mette, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Rory
0. Mison, Esquire, of Cravath, Swaine & Moore, New York, New
York, of counsel, for defendant.
HARTNETT,

Vice-Chancellor

After trial, the Court finds, from a preponderance of the evidence, that a breach of fiduciary duty by the defendant occurred

