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because the disclosures made by defendant in the notice of a 1985
cash-out merger, which included the notice of a right to seek an
appraisal, did not adequately disclose to the minority stockholders
of Shell Oil Company all the material facts a dissenting stockholder
would reasonably need to make a fully informed decision whether
or not to seek an appraisal.
The primary disclosure violation occurred because the defendant
failed to disclose the existence of oil and gas reserves having a value
of approximately $1 billion.
Although the court finds that there were disclosure violations,
it has not yet devised a remedy.
I.

INTRODUCTION

This is a class action brought on behalf of the former minority
shareholders of Shell Oil Company ("Shell" or "Shell Oil") to
recover damages allegedly arising out of a June 7, 1985 short-form
merger in which the defendant, Shell Petroleum, Inc., formerly
SPNV Holdings, Inc. ("Holdings"), Shell's majority stockholder,
cashed out Shell's minority shareholders. The trial was limited to
the issue of whether the disclosure materials disseminated to the
former Shell stockholders advising them of the short-form merger
and the right to seek an appraisal were defective.
II.

THE FACTS

The factual history of this dispute is complex but many of the
facts underlying the transaction are not, disputed and have been
addressed by this Court or the Delaware Supreme Court in prior
related opinions. See, e.g., Joseph v. Shell Oil Co., Del. Ch., 482 A.2d
335 (1984); Joseph v. Shell Oil Co., Del. Ch., C.A. Nos. 7450 &
7699-NC, Hartnett, V.C. (Apr. 19, 1985) (Opinion approving proposed settlement); Selfe v. Joseph, Del. Supr., 501 A.2d 409 (1985);
Smith v. SPNV Holdings, Inc., Del. Ch., C.A. No. 8395-NC, Hartnett,
V.C. (Oct. 28, 1987; Revised Nov. 2, 1987) (opinion denying defendant's motion to dismiss); Smith v. SPNV Holdings, Inc., Del. Ch.,
C.A. No. 8395-NC, Hartnett, V.C. (Apr. 26, 1989) (opinion denying
defendant's motion for summary judgment). Where the facts are
disputed, I find them to be as stated.
A.

1984 DiscLosuRmS

Shell Petroleum, Inc. is a Delaware corporation, which was
organized in 1984 as SPNV Holdings, Inc. ("Holdings"), the name
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by which it was known at all times material to the allegations of
plaintiffs' Complaint. For over 60 years prior to the disputed transaction, Royal Dutch Petroleum Company ("Royal Dutch"), through
various subsidiaries, controlled approximately 70 % of the outstanding
common shares of Shell Oil Company. Royal Dutch also controlled
Holdings, which was formed for the purpose of obtaining the shares
of stock of Shell Oil owned by minority shareholders.
One of the subsidiaries used by the Royal Dutch group to control
Shell was Shell Petroleum Company Limited ("Dutch Shell"), a
Netherlands corporation.
In 1982, the Royal Dutch group began considering the acquisition of the common shares of stock of Shell held by others-either
by the making of a tender offer for the minority shares or through
a cash-out merger. In 1982 the Royal Dutch group retained Morgan
Stanley & Co., Inc. ("Morgan Stanley"), an investment banking
firm, to prepare an estimate of the value of the minority shares of
Shell. No effort to acquire the minority shares, however, took place
at that time.
Early in 1984, the Royal Dutch group again became interested
in acquiring the minority shares of Shell and on January 16, 1984,
Morgan Stanley was asked to update its valuation. Eight days later,
on January 24, 1984, Morgan Stanley completed its update and
advised the Royal Dutch group that the value of the minority shares,
in its opinion, was $53 per share. The report of Morgan Stanley
stated that its opinion of value was based solely on publicly available
information and Morgan Stanley was not furnished with any detailed
information on the probable reserves of Shell except for general
information as to their existence.
On January 24, 1984, the Royal Dutch group announced its
intention to merge Shell into Holdings. Under that proposed merger
the minority shares of Shell were to be cashed out for $55 per share.
Two days after the merger intention announcement, on January 26,
1984, Shell's fourth quarter earnings were reported to have increased
$1.42 per share (a 25% gain) over earnings from the prior year.
On January 23, 1984, the day preceding the Dutch Shell merger
intention announcement, Shell announced that it had made an important major oil strike in the Beaufort Sea off of the shore of Alaska.
The Board of Directors of Shell, immediately after learning of
the January 24, 1984, merger offer, created a Special Committee
consisting of the six outside directors of Shell to evaluate the merger
proposal. The Special Committee, which represented a majority of
the Shell Board, retained Goldman Sachs & Co. ("Goldman Sachs"),
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a New York investment banker, to prepare an estimate of the value
of the minority shares. The Special Committee also employed Sullivan
& Cromwell as independent legal counsel and H. J. Gruy and
Associates, Inc. as its independent petroleum consultants to assist it
in evaluating the merger proposal and especially the value of the
probable oil and gas reserves of Shell Oil. Goldman Sachs was
retained on the basis of a fixed fee plus a bonus to be based on any
additional sums eventually paid for the minority shares. Goldman
Sachs arrived at a figure of $80-$85 per share as the estimated range
of value of Shell's outstanding common stock.
The Special Committee met on March 26, 27 and 28, 1984,
to consider the reports of Goldman Sachs and the other experts
retained by the Committee. On March 28, 1984, the Committee
considered the opinion of Goldman Sachs that the liquidation value
of the Shell shares was in the $80-$85 per share range. Goldman
Sachs also opined that the range of fairness was within 10% on
either side of the liquidation value range, with the lowest fair price
being $70 per share.
The Committee then unanimously rejected the $55 merger offer
of the Royal Dutch group as being unacceptable and indicated that
it could recommend a $75 per share offer. Goldman Sachs also
expressed that $75 per share was in the lower range of what would
be, in its opinion, a fair merger price offer. On March 29, 1984,
the full Board of Directors of Shell approved the recommendation
of the Special Committee.
The action of the Special Committee and the Shell Board was
then communicated to Royal Dutch through two members of the
Shell Board who were direct representatives of Royal Dutch. Plaintiffs
claim that Royal Dutch flatly rejected any negotiations as to price.
Royal Dutch, however, claims that it was willing to negotiate the
price but that the spread between the parties was too great to conduct
meaningful negotiations. In any event, no arm's-length negotiations
as to price ever took place.
On March 29, 1984, Royal Dutch announced that it had withdrawn its merger proposal and would commence a tender offer to
the minority shareholders at $55 per share. On April 4, 1984, the
Offering Circular for the tender offer raised the tender offer price
to $58 per share. The Offering Circular disclosed, inter alia: (1)
Morgan Stanley's opinion that $55 per share was fair; (2) that copies
of Morgan Stanley's statistical compilations (and update) presented
to Holdings were available for inspection and copying by any stockholder or his or her representatives; and (3) that Morgan Stanley
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had a significant financial interest in Holdings acquiring substantially
all of Shell's shares. Shortly after the tender offer announcement the
shares of Shell traded at $60 per share. Shortly before the tender
offer the shares had traded at $57-$59 per share. Prior to the merger
offer in January of 1984, the Shell stock had been selling for about
$44 per share.
The Royal Dutch group also publicly announced that it would
not make another public tender offer for 18 months and that it
intended to eventually obtain all the shares of Shell. It further
disclosed that if it obtained 90% or more of the minority shares as
a result of the tender offer, it would effectuate a short-form merger
to obtain the remainder of the shares. Furthermore, Royal Dutch
announced that if a short-form merger was accomplished, any dissenting shareholders would be relegated to relying on the Delaware
appraisal statute for redress.
In the event that 90% of the shares of Shell were not tendered,
Royal Dutch also announced it might buy sufficient shares on the
open market to reach the 90% figure needed to effectuate a shortform merger. Royal Dutch also commenced to solicit acceptance of
the tender offer by a telephone campaign. As part of its telephone
campaign, Royal Dutch advised at least some Shell stockholders that
after the tender offer was terminated, the Shell stock price might
drop to its previous level of about $40 per share.
On April 5, 1984, the Shell Oil Board, by a vote of the members
of its Special Committee, determined that the tender offer price of
$58 per share was inadequate and not in the best interests of the
Company and its minority shareholders. Also, on April 5, 1984,
Shell Oil mailed to its stockholders a letter from John F. Bookout,
President of Shell Oil, and Shell Oil's most recent Schedule 14D-9
as filed with the Federal Securities and Exchange Commission
("S.E.C."), which incorporated Shell's 1983 Annual Report and an
appendix that included financial information, long-term goals and
planning objectives, and other, up to then, non-public information
about Shell. The letter from Mr. Bookout further advised Shell Oil's
minority stockholders of the Board's determination that the $58 tender
offer price was inadequate and not in the best interests of the company
and its minority shareholders. It further urged shareholders to make
their decision whether to tender based upon the information set forth
in the enclosed Schedule 14D-9, the bidder's Offer to Purchase, other
publicly available information about Shell Oil Company and each
shareholder's personal circumstances.
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The enclosed 14D-9 advised shareholders, inter alia: (a) that in
Goldman Sachs' opinion, the realizable value from an orderly sale
of the Company's businesses and assets was approximately $80 to
$85 per share; (b) that with the oral advice of Goldman Sachs, the
Special Committee recommended $75; and (c) that in the opinion
of the Special Committee and Goldman Sachs, $75 was at the lower
end of the range of fairness. The 14D-9 also disclosed that the Special
Committee had been informed of studies developed by Shell's management which indicated per share asset values even higher than
those determined by Goldman Sachs. A short statement in the appendix to the 14D-9 disclosed that Shell's internal evaluations ranged
from $77 to $152 per share, but were "based on numerous assumptions, many of which [were] highly uncertain."
The appendix to the 14D-9 also included Shell Oil's estimate
of discounted future net cash flows from its proved and probable oil
and gas reserves, which was part of Shell management's theoretical
asset evaluations. Shell Oil expressly noted that "discounted present
value" should "not be construed as fair market value." The estimates
were disclosed on the advice of counsel because Shell Oil possessed
valuations which were different from the discounted future cash flow
estimates that Shell Oil was otherwise required to disclose based on
assumptions delineated by the S.E.C. called the "standardized measure."
The "highly uncertain" Shell Oil internal valuations apparently
were not given much weight by either the Special Committee or
Goldman Sachs in formulating their fairness opinions because they
both determined that fair value was lower than Shell Oil's internal
evaluations.
B.

1984 ASSET

EVALUATIONS

The 1984 theoretical asset evaluations which were prepared by
Shell Oil's management are the font of plaintiffs' claims in this case.
Accordingly, it is necessary to discuss them in some detail.
Shell Oil's management not only furnished internal information
to Goldman-Sachs for its analysis, but also, solely at the request of
the Special Committee, generated analyses in parallel form to those
being prepared by Goldman Sachs. According to Mr. Bookout, the
"studies were intended to be able to determine whether there were
differences in the view of Shell Oil Company in the value of its
assets from that which Goldman Sachs was developing."
The internal Shell Oil valuations were developed over a three
to four week period by each of Shell's operating departments and
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were then compiled and presented for review to the General Executive
Office ("GEO"), which is comprised of Shell's senior management.
The GEO met on March 16, 1984, and reviewed and approved asset
analyses which, depending on the theoretical assumptions made,
ranged from $77 to $152 per share.
Until that time Shell Oil had never made a company-wide asset
evaluation and allegedly has never done so since. In preparing the
1984 valuations, Shell's management allegedly did not attempt to
determine "the fair market value of, or the price purchasers actually
might be willing to pay for, the Company as a going concern or its
assets or shares." Nor did Shell attempt to narrow the wide range
of values ($77-$152) that the valuation produced. Rather, the evaluations were allegedly expressed on a "theoretical basis" using numerous "assumptions" and did "not reflect all factors or risks inherent
in operating or liquidating a corporation."
Presentations regarding the Goldman Sachs asset analyses and
the Shell Oil internal asset analyses, and the differences between
them, were delivered at a meeting of the Special Committee on
March 28, 1984. Mr. Bookout, Shell Oil's Chief Executive Officer,
attended the March 28th meeting at the request of the Special
Committee in order to explain some of the differences between
Goldman Sachs' analyses and Shell Oil's internal analyses.
The Special Committee also requested Mr. Bookout to prepare
a "bid" case, which would simulate the type of analyses that Shell
Oil normally used when bidding on oil and gas properties. Such an
analysis, the Special Committee believed, would serve as a "cross
check" for the other evaluations already performed. According to
Mr. Bookout, the preparation of the "bid" case was not an attempt
to arrive at a marketplace analysis. Rather, Mr. Bookout believed
the preparation of a market analysis was the responsibility of Goldman
Sachs and the Special Committee. The "bid" case, which arrived
at a price of $91 per share, did not make any allowance for the
risks inherent in such a transaction. Furthermore, the "bid" case
was not prepared as a separate project. Rather, it was assembled
by selecting the numbers from the Shell internal analyses that most
closely approximated the numbers that would be used in a normal
"bid" case. The figures selected had already been reviewed and
approved by the GEO.
Mr. Bookout's presentation to the Special Committee highlighted
the differences between Goldman Sachs and Shell Oil regarding certain
asset values and the premises used in deriving values for those assets.
Mr. Bookout emphasized that Shell Oil's analyses, including
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the $91 "bid" case, did not constitute a fair market value determination, and that Shell Oil had no expertise in making such determinations. The minutes of the March 28, 1984 Special Committee
meeting state:
Mr. Bookout described the role of the Company's management and staff during the recent period of valuation
(principally assisting Goldman Sachs in its valuation). Mr.
Bookout then described how he assesses the value of the
Company, a process, he emphasized, that does not suggest
market value or what the Company could be sold for.
The Special Committee, however, allegedly did not rely on
Shell's internal valuations in making its decision to oppose the tender
offer. Rather, based upon the "oral advice of Goldman Sachs," the
Special Committee determined that the $55 cash merger proposal
was inadequate and that it would recommend a merger at $75 per
share.
C.

TOsEPH v. SHELL OIL CoMPANY

A number of minority shareholders of Shell Oil then sought
injunctive relief against the tender offer and contemplated short-form
merger by Holdings, and six separate stockholder class actions were
filed in this Court, all of which were consolidated into Joseph v. Shell
Oil Company, Del. Ch., 482 A.2d 335 (1984).
The principal allegations in the suits were unfairness of price,
unfair dealings and inadequate proxy disclosure of relevant information to Shell's minority stockholders.
In May 1984, this Court granted, in part, plaintiffs' application
for injunctive relief. Id. Copies of the opinion were subsequently
mailed to Shell's minority shareholders. The thrust of the Court's
opinion was that there had been inadequate disclosures because the
tender offer materials did not "satisfy the requirement of disclosure
of all germane facts with complete candor" as required by Delaware
law. Id. at 342. The court recommended that new fairness studies
be undertaken by both sides and directed that all shareholders who
had tendered be given an opportunity to rescind after receipt of
revised disclosures. Id. at 345.
In response to the Joseph opinion, Morgan Stanley again met
with Shell Oil's management and reviewed non-public information
regarding Shell, including Goldman-Sachs' asset evaluations and Shell
management's asset evaluations, including the "bid" case, developed
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for the Special Committee. After that review, Morgan Stanley issued
a written opinion on June 26, 1984, advising that $55 per share
remained fair to Shell shareholders from a financial point of view.
Also in response to the Joseph opinion, the minority shareholders
of Shell were sent a Supplement to Holdings' Offer to Purchase,
dated June 26, 1984. The June 26, 1984 Supplemental Offer to
Purchase set forth information required by the Joseph opinion, and
included inter alia, the renewed Morgan Stanley opinion that $55 per
share was fair and the $91 per share "bid" case estimate. This
Supplement also contained an Appendix I, entitled "Certain Information About Shell," which was purportedly prepared by Shell Oil
without censorship from Holdings. It contained a breakdown of the
asset evaluations performed by Shell management "in connection
with the work of the Special Committee established by the Board of
Directors of the Company." Appendix I further described all of Shell
Oil's asset evaluations from which the "bid" case was derived and
included a matrix of the per share evaluations ranging from $77 to
$152. Set forth were three different asset evaluation summaries for
"Exploration and Production Operations" (referred to as Shell Oil's
"upstream" assets) based on discounted cash flow analyses using
"discount rates" of 8.5%, 11.5% and 13.5%, respectively; and eight
different evaluation "methods" of calculating "products operations"
(referred to as Shell Oil's "downstream" assets), resulting in a matrix

of 24 different per share calculations ranging from $77 to $152.
According to Shell Oil, the "bid" case of $91 per share reflected a
"value for the Company that would provide an 11.5% rate of return
to an investor, which is consistent with criteria used by the Company
in evaluating potential investments, before consideration of additional
risks factors that would have to be taken into account in making
investments of this magnitude."
Regarding each of the evaluations in Appendix I to the June

26, 1984 Supplement, Shell Oil expressly advised its stockholders
that:
All of the above evaluations were done on a theoretical
basis based on numerous assumptions, and are not represented by the Company as reflecting the fair market value
of, or the price the purchasers actually might be willing to
pay for, the Company as a going concern or its assets or
Shares. These evaluations are predicated on assumptions
that assets can be sold or operations will be conducted in
accordance with the assumptions made and do not reflect
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all factors or risk inherent in operating or liquidating a
corporation.
In a June 24, 1984 letter, a Shell Shareholders Committee,
which was organized by a Mr. James McElroy, urged the minority
Shell shareholders not to tender their stock to Holdings, or in the
alternative, to rescind their tenders, stating, inter alia:
Unless you take action soon you could get far less for
your Shell Oil stock than many analysts (including Shell's
investment banker, Goldman Sachs) believe it is worth.
Donaldson, Lufkin, and Jenrette puts the value at $110 per
share while Shell President Bookout sets it at $91. Either
way, these values and others, are a lot higher than the $58
per share Royal Dutch/Shell is offering.
The McElroy Shareholders Committee included with their June 24th
letter a copy of an advertisement printed in the June 20, 1984 Wall
Street Journal which advised stockholders: (1) that Donaldson, Lufkin
&Jenrette, an investment banking firm, believed Shell Oil was worth
$110 per share; (2) that Shell Oil's Mr. Bookout estimated the
Company's value at $91 per share; (3) that Goldman-Sachs opined
that Shell Oil's value was $80-$85 per share; (4) that John S. Herold
estimated the Shell stock was worth $81.50 per share; and (5) that
the Special Committee recommended $75 as a fair price.
After the June 26, 1984 additional disclosures sent pursuant to
the Joseph opinion, about 363,000 of the 78,277,566 shares previously
tendered (or less than 1/2 of 1% of the outstanding shares) were
withdrawn and nearly 78 million shares were reconfirmed as being
tendered to Holdings for $58 per share. Consequently, Holdings'
ownership interest was increased to 94.6%7 of Shell's outstanding
stock. At that time, however, Holdings did not go forward with a
short-form merger at $58 per share because of the pendency of the
Joseph litigation, which continued to attack the tender offer and the
proposed short-form merger.
D.

The 1984 Settlement

In early 1985, several months after the plaintiffs' filing of a
Third Consolidated Amended and Supplemental Complaint, settlement was reached on the eve of trial after "very substantial" discovery and "intensive arm's-length negotiations." The settlement
provided for cash payments to class members of approximately $190
million, which was allegedly the largest settlement ever achieved in
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a class action settlement at that time. This sum provided an additional
$2 per share for all members of a subclass of Shell stockholders who
had accepted the $58 tender offer and tendered their shares and the
same additional $2 per share for the members of another subclass
consisting of non-tendering stockholders if they waived their statutory
right to opt for a court appraisal of their shares in the forthcoming
short-form merger at the $58 per share merger price.
The consideration for payment of those sums was the release
of all claims arising from or related to the subject matter of the
consolidated actions (the "Settled Claims"). The release and dismissal
of the breach of fiduciary duties claims therefore were to apply to
and bind all former stockholders of Shell, even non-tendering stockholders who later opted for a court appraisal. The stockholders who
subsequently sought an appraisal were therefore precluded by the
terms of the settlement from asserting in any future appraisal action
any claim for breach of fiduciary duty encompassed within the Settled
Claims.
E.

Hearing on the Settlement

On March 28, 1985, a hearing was held by this Court on the
proposed settlement. Formal objections were rendered at that hearing,
including an objection by Edward Selfe, now one of the counsel for
the plaintiffs, and by the Shell Shareholders Committee. Mr. Selfe's
written objection filed with the Court of Chancery was confined to
the provision in the settlement which precluded shareholders who
decided to seek an appraisal from also asserting claims for breach
of fiduciary duties. He asserted no objection to the settlement consideration of $2 per share for the subclass of stockholders who tendered
their shares and did not rescind the tender; nor did he object to the
$58 plus $2 to be paid the subclass of non-tendering stockholders
who waived their appraisal rights in the short-form of merger. Rather,
Mr. Selfe asserted that the settlement was unfair to those nontendering stockholders who exercised their right to a statutory appraisal. His sole basis for objection was that dissenting non-tenderers
received "no benefit" from the settlement.
Mr. Selfe then proposed that the terms of settlement be modified
as to the subclass of stockholders who "remain threatened by the
proposed short-form merger."
This Court rejected Mr. Selfe's proposed modifications as based
on a misunderstanding of the opportunity offered non-tendering
shareholders and of the appraisal process. The Court then approved
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the settlement as being, in its business judgment, intrinsically fair
to all members of the class, including both subclasses. Joseph v. Shell
Oil Company, Del. Ch., C.A. Nos. 7450 and 7699, Hartnett, V.C.
(Apr. 19, 1985). Mr. Selfe then appealed the approval of the settlement, and the Delaware Supreme Court affirmed this Court's
decision as being supported by the record. Selfe v. Joseph, Del. Supr.,
501 A.2d 409, 411 (1985).
F.

The 1985 Disclosures

In early 1985, Morgan Stanley again requested information from
Shell Oil in order to provide an updated fairness opinion in connection
with the anticipated short-form merger. Although Shell Oil responded
by furnishing a great deal of information, Mr. Bookout testified at
trial that there was no CEO or GEO review by Shell Oil of the
information provided in response to Morgan Stanley's request because it was a "staff to staff" function.
As part of the information provided, Shell Oil's staff generated
certain asset values requested by Morgan Stanley, some of which
used Morgan Stanley premises. On March 26, 1985, following its
review of Shell Oil's current information, Morgan Stanley again
issued a written opinion that a merger consideration of $58 was fair.
When this court approved the settlement of the Joseph litigation
on April 19, 1985, Holdings owned approximately 94.6% of the
Shell Oil stock. On May 15, 1985, Holdings transferred ownership
of its Shell Oil stock to its wholly-owned subsidiary, Testa Corporation ("Testa"). Holdings then caused the Board of Testa to adopt
a resolution on June 7, 1985 authorizing Testa to be merged with
and into Shell Oil pursuant to 8 De. C. §253 (the "short-form
merger"). Holdings also caused Testa to file a certificate of ownership
and merger with the Secretary of State of the State of Delaware
pursuant to which Testa was merged into Shell Oil effective at the
close of business on June 7, 1985.
Pursuant to the terms of the merger and 8 De. C. §253, each
of the shares ceased to be outstanding at the close of business on
June 7, 1985. Each such share not owned by Testa or held in Shell
Oil's treasury was given a right to receive $58 per share in cash
unless the holder sought an appraisal. If, however, a stockholder
waived the right to seek an appraisal prior to July 1, 1985, he would
receive the $58 plus $2 per share. Thus, Shell Oil became a whollyowned subsidiary of Holdings. After the merger, minority shareholders were sent a "Notice of Merger and Right of Appraisal"
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dated June 10, 1985, an "Information Circular" dated June 10,
1985 (the "1985 Information Circular"), and a document entitled
"Certain Information About Shell" dated May 28, 1985 ("1985
CIAS"). The latter two documents are collectively referred to as the
"1985 disclosure documents," both of which expressly reminded
shareholders of all the prior disseminated information regarding the
transaction, and told shareholders how to receive copies of such
materials if they needed them.
The 1985 Certain Information About Shell, in excess of 50
pages, like the two similar documents previously furnished to stockholders by Shell Oil, set forth Shell's most recent operating and
financial information, including substantially all of its Form 10-K
for the year ended December 31, 1984 and the Form 10-Q for the
quarter ended March 31, 1985. The 10-K contained an extensive
discussion regarding, inter alia, oil and gas exploration producing
activities, exploration and development activities, estimated quantities
of net proved oil and gas reserves and changes in net quantities of
proved developed and undeveloped reserves for each of the periods
1982, 1983 and 1984, and the S.E.C. "standardized measure" of
discounted future net cash flows relating to oil and gas reserves
mandated by the Financial Accounting Standards Board and required
to be disclosed by the S.E.C.
The 10-K indicated that for the last reporting period of 1984,
virtually every economic indicator was up over the prior year: net
income; sales; assets at year end; shareholders' equity; the volume
of oil and gas reserves; and the standardized measure of discounted
future net cash flows from Shell Oil's proved United States reserves.
Kurt Wulff, a plaintiffs' expert witness at trial, made all of his
calculations of value for Shell Oil and other similar oil and gas
companies from publicly available information, such as 10-K doc-

uments. With only such public information and no internal Shell
Oil evaluations or information, Mr. Wulff opined that $58 or $60
was not fair and that only far higher values would be fair.
A 1985 Short Term Operating Plan ("STOP") for Shell Oil
was also included in the 1985 CIAS, which showed a forecast that
net income would be up in 1986 and again in 1987 and so would
total assets and stockholder equity. Nothing in the STOP or 10-K
gave any indication that Shell Oil's financial performance was headed
downward from 1984 (although following the short-form merger Shell
Oil's income did deteriorate).
In addition, as it had before in each of its publications to
stockholders, Shell Oil provided in the 1985 CIAS a section entitled
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"Additional Information About Shell not contained in the Shell 10K or 10-Q." Included were its own internal estimates of discounted
future net cash flows from proved and probable reserves, updated
using then current Shell Oil 1985 oil pricing premises. In that
connection, Shell Oil pointed out that there had been a recent decline
in world crude oil prices, as well as in Shell Oil's assumptions for
future oil prices.
In Shell's opinion, while those declines adversely impacted Shell's
discounted cash flow, the effect would be minimized by increases in
Shell's reserves, due to purchases and enhanced recovery techniques.
Significantly, however, the 1985 CIAS noted a "slight decline
in aggregate discounted future net cash flows," from summer 1984
estimates. The defendants now concede that this statement was incorrect because the 1985 estimate, set forth in a table on page 5 of
the 1985 CIAS, was affected by programming errors made by a staff
engineer of Shell Oil, who wrote part of the computer programs and
prepared the calculations from which the numbers in the tables were
taken. One error resulted in a failure to account for the cash flow
from 294.6 million barrel equivalents of proved oil and gas reserves.
Had that error not occurred, $993 million would have been added
to the number "$14,562" (in millions of dollars) appearing in the
table appearing under "Discounted Future Net Cash Flow" in the
column "Proved Reserves U.S." This addition would have given
rise to a corresponding addition of $993 million to the number
$17,911 (in millions of dollars) appearing under "Discounted Future
Cash Flows" in the column "Total Total." In addition, if certain
other errors had not occurred in the calculations of other reserves,
an additional $70 million in the aggregate would have been added
to the number $17,911 (in millions of dollars) appearing under
"Discounted Future Net Cash Flows" in the column "Total Total."
Shell Oil was apparently not aware of these errors until its counsel
was apprised of them by plaintiffs' counsel in September 1989.
The 1985 CIAS contained language warning stockholders, as
did the 1984 CIAS, that Shell Oil's net discounted cash flow calculations were "estimates" which "should not be construed as fair
market value" and were based on numerous "assumptions" about
future events such as inflation, gross national product growth and
crude oil and natural gas prices, which were "highly uncertain."
The 1985 CIAS also reminded stockholders of Shell's previous
internal evaluations which indicate per share values "substantially
higher than $60." The stockholders were told that:
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Appendix I to the Holdings [June 26, 1984] Supplement
contain[ed] summaries of certain evaluations of the assets
of Shell based on numerous assumptions and the applications of various theoretical methods. These evaluations,
which reflected assets values substantially higher than $60
per share were prepared by Shell in March 1984 at the
request of the Special Committee of the Company's Board
of Directors to assist in evaluating the then pending merger
proposal by SPNV Holdings, Inc. Other than as set forth
herein, since March 1984 the Company has neither updated
these evaluations nor prepared any comparable evaluations.
The Information Circular furnished by Holdings included disclosure of the terms of the merger and settlement, the background
leading up to the settlement-including the Special Committee's
determination in 1984 that the proposed merger and tender offer
prices were "inadequate" and that the Special Committee "would
be prepared to recommend a merger at a price of $75 per Share."
Holdings also advised the stockholders of the opinion of Morgan
Stanley that the merger price of $58 per share was fair, and set
forth its March 26, 1985 opinion letter verbatim. Morgan Stanley
had also prepared statistical data in a report dated March 22, 1985.
Shell's minority stockholders were informed that the "report has
been filed as an exhibit to the Schedule 13E-3 .

.

. and is available

for inspection and copying."
The Information Circular also disclosed Holdings' fee arrangement with Morgan Stanley for its work in connection with the shortform merger. In addition to the $500,000 "flat" fee and a $3.5
million contingent fee that Morgan Stanley received due to the success
of the 1984 tender offer, Morgan Stanley was to receive a $1 million
fee for services rendered regarding the 1985 short-form merger. The
details of the 1984 contingent fee were not set forth, but the stockholders were referred to the Offer to Purchase for a more detailed
description of the fee arrangement covering Morgan Stanley's earlier
work.
The Information Circular further advised stockholders that in
deciding whether to seek appraisal, each stockholder should:
consider carefully the information set forth in the Notice;

this Information Circular [(]including the Appendices hereto);
the enclosed document captioned "Certain Information
About Shell" dated May 28, 1985 ("Certain Information
About Shell") furnished by the Company; the Important
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Notice of Class Action Certification and Settlement Hearing
(the "Settlement Notice") distributed to stockholders of the
Company pursuant to an Order of the Delaware Court of
Chancery (the "Court") dated February 27, 1985; the
Stipulation of Settlement and Compromise (the "Stipulation") attached as Appendix I to the Settlement Notice;
and the Memorandum Opinion (the "Settlement Opinion")
and Order and Final Judgment (the "Settlement Order")
of the Court, each dated April 19, 1985, approving the
Settlement, which Settlement Opinion and Settlement Order
are attached hereto as Appendix I and Appendix II, respectively. Additional information also is contained in the
Offer to Purchase, the First Supplement, the Second Supplement and the Third Supplement. See Section 9 hereof
for more details concerning the foregoing documents, induding the manner of obtaining copies, and the availability
of additional information relating to the Company and the
transactions described herein.
Meanwhile, the McElroy Shell Shareholders Committee again
sent information to Shell stockholders urging them to demand appraisal because the short-form merger price was too low. In April,
1985, the Shareholders Committee wrote:
Even $78 a share is less than almost every valuation tells
us our stock is really worth. The lowest independent estimate
we know of is $81.50 a share (by the widely followed John
S. Herold service). Goldman Sachs & Co. (financial advisor
to Shell) places the fair price between $80 and $85.
Mr. John F. Bookout, President of Shell Oil, contends
that the company would bring $91 a share if there were
open bidding.
And Donaldson, Lufkin & Jenrette, one of the country's most respected institutional investment and research
firms, places Shell's true worth at $110 a share.
In June, 1985, the McElroy Shell Shareholders Committee wrote:
Make no mistake. No judicial appraisal has ever been
conducted. But, a judicial appraisal can mean a great deal
of money to you. Every credible independent valuation has
indicated that Shell is worth between $81 1/2 and $110 a
share.

DELAWARE JOURNAL OF CORPORATE LAW

III.

[Vol. 16

THE APPLICABLE LAW AS TO DISCLOSURE

[1-3] Holdings, as the majority shareholder of Shell Oil Company, clearly owed fiduciary duties to the minority shareholders.
Bershad v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840, 845 (1987);
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 937 (1985);
Weinberger v. UOP, Inc., Del. Supr., 457 A.2d 701, 710 (1983). When
a majority shareholder, like Holdings, stands on both sides of a
transaction, "the requirement of fairness is 'unflinching' in its demand that the controlling stockholder establish the entire fairness of
the undertaking sufficient to pass the test of careful scrutiny by the
courts." Bershad, 535 A.2d at 845; Rosenblatt, 493 A.2d at 937;
Weinberger, 457 A.2d at 710. As the Delaware Supreme Court stated
in Weinberger v. UOP, Inc.:
The concept of fairness has two basic aspects: fair
dealing and fair price. The former embraces questions of
when the transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the
approvals of the directors and stockholders were obtained.
The latter aspect of fairness relates to the economic and
financial considerations of the proposed merger, including
all relevant factors: assets, market value, earnings, future
prospects, and any other elements that affect the intrinsic
or inherent value of a company's stock. (citations omitted)
However, the test for fairness is not a bifurcated one as
between fair dealing and fair price. All aspects of the issue
must be examined as a whole since the question is one of
entire fairness. However, in a non-fraudulent transaction
we recognize that price may be the preponderant consideration outweighing other features of the merger.
Weinberger, 457 A.2d at 711.
[4-5] The burden of establishing the fairness of the cash-out
merger effectuated pursuant to 8 Del. C. §253 falls on the defendant,
Holdings, because as the majority shareholder of Shell Oil, it controlled both sides of the transaction. Bershad, 535 A.2d at 846.
Furthermore, Holdings also bears the burden of showing complete
disclosure of all material facts relevant to a minority shareholders'
decision whether to accept the short-form merger consideration or
opt for an appraisal. Bershad, 535 A.2d at 846; Rosenblatt, 493 A.2d
at 937; Weinberger, 457 A.2d at 703. Such disclosure must be made
in an atmosphere of complete candor. Rosenblatt, 493 A.2d at 944;
Lynch v. Vickers Energy Corp., Del. Supr., 383 A.2d 278 (1978).
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[6] In evaluating whether Holdings satisfied its fiduciary duty
of candor, the essential prerequisite is whether there were any
misstatements or omissions and if so, were they material. Bershad,
535 A.2d at 846; Smith v. Van Corkom, Del. Supr., 488 A.2d 858,
890 (1985). The materiality standard to be applied requires:
a showing of substantial likelihood that under all the circumstances, the omitted fact would have assumed actual
significance in the deliberations of the reasonable shareholder. Put another way, there must be a substantial likelihood that the disclosure of the omitted fact would have
been viewed by the reasonable investor as having significantly altered the "total mix" of information available.
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985)
(quoting TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449
(1976)). See also Weinberger v. Rio Grande Industries, Inc., Del. Oh.,
519 A.2d 116, 121 (1986). "While it need not be shown that an
omission or distortion would have made an investor change his overall
view of a proposed transaction, it must be shown that the fact in
question would have been relevant to him." Barkan v. Amnsted Indus.,
Inc., Del. Supr., 567 A.2d 1279, 1289 (1989).
[7] The standards applicable to disclosure materials distributed
to shareholders in a going-private or freeze-out transaction are even
greater than those applied to proxy statements in connection with a
shareholder vote. Glassman v. Wometco Cable TV, Inc., Del. Oh., C.A.
No. 7307-NC, Hartnett, V.C. (Jan. 6, 1989) (citing Howing Co. v.
Nationwide Corp., 625 F. Supp. 146, rev'd, 826 F.2d 1470 (6th Cir.
1987), cert. denied, Nationwide Corp. v. Howing Co., 486 U.S. 1059
(1988)); Radol v. Thomas, 772 F.2d 244 (6th Cir. 1985), cert. denied,
477 U.S. 903 (1986); Sealy Mattress Co. of N.J. v. Sealy, Inc., Del.
Oh., 532 A.2d 1324 (1987); Wacht v. Continental Hosts, Ltd., Del.
Oh., C.A. No. 7954, Berger, V.C. (Apr. 11, 1986), slip op. at 7.
Furthermore, the court in Radol recognized the special problems of
going-private transactions and the need for full disclosure:
The more extensive legal disclosure requirements which
apply to freeze-out merger proxy statements are therefore
justified by the fact that the law has given the majority the
power to foreclose the ownership rights of the minority and
has thereby eliminated the market as a correcting mechanism, leaving the minority shareholders with only the option
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of dissent and appraisal, an option which cannot rationally
be exercised unless the majority is compelled to make full
disclosure regarding appraisals, earnings projections and
other information that sheds light on the value of the firm.
Radol, 772 F.2d at 255.
IV.

SUMMARY OF PLAINTIFFS' CLAIMS

In essence, the plaintiffs' claims fall into three categories: (1)
that Holdings misled the minority shareholders of Shell by understating the value of Shell's oil and gas reserves by approximately
one billion dollars in the May 28, 1985 disclosure entitled "Certain
Information About Shell"; (2) that Holdings breached its fiduciary
duty of candor by withholding certain internal Shell Oil valuations,
while affirmatively misrepresenting that they did not exist; and (3)
that Holdings breached its fiduciary duty of candor by failing to
disclose critical information about Morgan Stanley's fairness opinion.
The plaintiffs contend that the effect of the defendant's inaccurate
and incomplete disclosures was to dissuade the minority shareholders
of Shell from seeking an appraisal.
The defendants, on the other hand, counter: (1) that Shell Oil's
understated oil and gas reserves were given in connection with an
estimate of future cash flows and therefore did not constitute a
material misdisclosure; (2) that because Shell did not prepare any
1985 update of its 1984 internal evaluations, Holdings was not
required to make any disclosures as to it; (3) that Holdings disclosed
all material information regarding the basis for Morgan Stanley's
fairness opinion; and (4) that Holdings did not withhold any valuations in its possession that indicated a merger price higher than
that being offered.
V.

THE UNDERSTATED RESERVES CLAIM

The plaintiffs' primary misdisclosure claim involves errors made
by a Shell Oil employee in calculating Shell's estimate of its discounted future cash flows because the calculations were based on
understated proved and probable reserves. The erroneous estimate
was published in the May 28, 1985 Certain Information About Shell.
The errors were discovered by the plaintiffs in September 1989
(shortly before trial), and essentially failed to account for cash flow
from 294.6 million barrel equivalents of United States proved oil
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and gas reserves. Shell's failure to include those reserves in its
calculations resulted in the understatement of its estimated discounted
future net cash flows by approximately $993 million to $1.1 billion
or $3.00-$3.45 per share.
Although the defendants now concede that the error occurred,
they contend that the error was not material in light of the total
mix of information available to the minority shareholders of Shell
Oil. In addition, defendants argue that even if the error was material,
Holdings cannot be held liable because Shell Oil made the error.
Each of these issues will be addressed seriatim. Neither has merit.
A.

The Materiality of the Reserves Error

The understatement of Shell's oil and gas reserves by 294.6
million barrel equivalents, or approximately $1 billion in value, in
the 1985 Certain Information About Shell is clearly a significant
error. "Significant" is not, however, synonymous with "material"
under the test for materiality set forth in Rosenblatt v. Getty Oil Co.,
Del. Supr., 493 A.2d 929, 944 (1985). Rather, a fact is material if
there is a "substantial likelihood that under all the circumstances"
it "would have assumed actual significance in the deliberations of
the reasonable shareholder" or if there is a substantial likelihood
that it "would have been viewed by the reasonable investor as having
significantly altered the 'total mix' of information available." Id. In
the context of this case, therefore, a fact is material if there is a
substantial likelihood that the proper disclosure of the fact would
have assumed actual significance in the deliberations of a reasonable
Shell shareholder when deciding whether to accept the consideration
from the short-form merger or rather to seek an appraisal.
The plaintiffs contend that, based on all the circumstances in
this case, Shell's understatement of its oil and gas reserves was
material. The plaintiffs first point out that the value of an oil and
gas company's reserves is an important factor to consider when
determining the overall value of such a company. Rosenblatt, 493
A.2d at 941; Joseph v. Shell Oil Co., Del. Ch., 482 A.2d 335, 341
(1984); MacLane Gas Co. v. Enserch Corp., Del. Ch., C.A. No. 10760NC, Chandler, V.C. (Sept. 11, 1989), slip op. at 5 ("The true
value of an oil company is in its reserves.").
The plaintiffs consequently argue that a large error in such an
important factor is "highly significant," especially because Shell's
understated estimate was used as a basis for the statement (in the
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1985 Certain Information About Shell) that there had been a decline
in the value of Shell's oil and gas reserves since 1984, when in fact,
if the correct numbers had been reported, an increase of over 5%
from the 1983-84 reserve estimates would have been shown.
Plaintiffs also assert that the error is highly material because
the understatement of 294.6 million barrels is approximately 8% of
the 3.9 billion barrels of Shell's total United States proved reserves
noted in Shell's January 1, 1985 reserve report, and because 294.6
million barrels is equal to the entire 1984 production of Shell proved
reserves. Furthermore, plaintiffs note that in 1984 this Court noted,
as likely being material, the failure of Shell to fully disclose probable
reserves discovered in the Beaufort Sea which a Morgan Stanley
employee valued at approximately $1.2 billion or $3.90 per share.
Joseph v. Shell Oil Co., Del. Ch., 482 A.2d 335, 343 (1984). Plaintiffs
contend that the understatement here is of the same magnitude as
in Joseph, but is less speculative because the understated reserves
here were proved, not probable.
In addition, plaintiffs rely on the testimony of several individuals
that was adduced at trial. First, plaintiffs point to the testimony of
their expert, Kurt Wulff, a highly-rated oil and gas industry analyst,
who rendered an opinion that the understatement was material.
Second, plaintiffs rely on the testimony of George Carlson, head of
Shell Exploration & Production Economics Division ("E&P Economics"), who testified that Shell would have corrected the error if
it had been known because Shell was not "in the custom of letting
out misleading information." Mr. Carlson also stated, however, that
he was not expressing an opinion whether the recipients of such

information viewed it as misleading, and consequently, his testimony
will be given little weight. Lastly, plaintiffs rely on the testimony
(on cross examination) of Jack Little, one of defendants' experts,
who, during the trial in this case, described to the Wall Street Journal
as "large" a recent Shell Oil discovery of approximately 220 million
barrel equivalents of oil in the Gulf of Mexico.
Several of the defendant's counterarguments are worth noting.
First, Holdings asserts the understatement in Shell Oil's discounted
cash flow analysis of its reserve estimates is not material because

such calculations are "estimates" which "are considered highly uncertain" and "should not be construed as fair market value." To
bolster its argument, Holdings relies on the deposition testimony of
Thomas Petrie, an expert oil and gas analyst for Holdings, who
stated that the error would not have been important to a shareholder
in deciding whether to seek appraisal because of the inherent im-
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precision in the calculation of discounted cash flows. Mr. Petrie also
stated that such estimates cannot be relied on by a reasonable stockholder as a precise indicator of value without a tolerance for deviation,
which he claims encompasses the error in question in this case.
Holdings also relies on the trial testimony of Jack Little, an
Executive Vice-President of Shell, that an error of this size is within
the margin of error which should be accorded to Shell's estimated
discounted cash flows, especially in light of the fact that such estimates
are based on "highly uncertain" assumptions about future events,
like future oil prices.
The error, however, was not as to estimated future oil prices
but was the omission of reserves, the existence of which are not
disputed. Holdings' arguments further ignore that the billion dollar
error was not due to erroneous assumption or because of an error
in a mathematical calculation, but was cdused by the omission of
relatively "hard" information regarding the amount of reserves.
To further support its position, Holdings produced at trial a
chart (Defendant's Exh. 58), which depicts Shell's 1985 oil price
projections against a hypothetical pricing projection of $1.60 per
barrel less than the actual 1985 projection. In essence, the chart
indicates that if Shell's pricing premise in 1985 was $1.60 lower
than reported, the estimates of discounted cash flows would have
been the same as those reported in the 1985 Certain Information
About Shell. Furthermore, Mr. Little testified that a $1.60 variation
downward in Shell's oil pricing premises would still fall well above
Shell's "low case" pricing scenario. In making that claim, however,
Holdings is attempting to compare apples with oranges because
estimated reserves are not subject to the vagaries of price fluctuations.
Next, Holdings rather boldly asserts that it is the "undeniable
truth" that discounted future net cash flow estimates, like those
calculated by Shell, are "inherently imprecise, uncertain and potentially quite misleading." Holdings argues that it is precisely because
of such uncertainties that the S.E.C. requires oil companies, like
Shell, to disclose only the "standardized measure" of discounted
cash flows which, unlike Shell's miscomputed estimate, does not have
variations in discount rates or permit estimates of future oil prices
or future production costs.
Holdings further argues that calculations based on such highly
uncertain assumptions would not have been regarded by a reasonable
shareholder as significantly altering the total mix of information
available. Although Holdings' investment banker relied on discounted
cash flow estimates in arriving at its estimate of value, Holdings
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contends that, even if a shareholder acted unreasonably and somehow
considered Shell's discounted cash flow estimates as materially affecting the fair market value of Shell, the error still would not have
significantly altered the total mix of information available.
This argument ignores the fact that Shell's 1985 reported estimate of total reserve value was $17,911,000,000, or just under $58
per share, whereas Shell's 1985 estimate, as corrected, was

$18,977,000,000, or slightly over $61 per share. It also incorrectly
asserts that because these per share values represented only a portion
of Shell's business, the approximately $3 difference would not have
assumed actual significance to a reasonable shareholder or substantially altered the total mix of information.
In sum, defendants assert that the error was not material because
under all the circumstances, it would not have assumed actual significance to a reasonable shareholder, or significantly altered the total
mix of information available. Moreover, defendants argue that a
discounted cash flow analysis is essentially an initial form of liquidation analysis, and since liquidation was not an alternative here,

the approximately $3 per share or 5% error in such an analysis did
not significantly alter the total mix of information available to the
stockholders.

[8] Despite defendants' arguments, I find from all of the admissible evidence that the understatement of Shell's oil and gas
reserves by 294.6 million barrel equivalents, with a value of approximately $1 billion ($3.00-$3.45 per share), in the 1985 Certain
Information About Shell would have been viewed by a reasonable
investor as significantly altering the "total mix" of information
available. Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944
(1985). The value of an oil company's oil and gas reserves is clearly
an important factor to be considered when attempting to estimate
the value such a company. The error was particularly misleading
because the understatement was used as a basis for the erroneous
statement by Holdings that there had been a decline in the value
of Shell's oil and gas reserves from 1984 to 1985, when in fact, if
the error had not occurred, an increase in reserves would have been
reported. While the billion dollar error (or $3.00-$3.45 per share),
if known, may or may not have caused a particular shareholder to
change his overall view of the short-form merger, it clearly was a
fact relevant to his decision. Barkan v. Amsted Indus., Inc., Del. Supr.,
567 A.2d 1279, 1289 (1989).
I therefore hold that Shell's error was material, and that there
is a likelihood that the misdisclosure would have assumed actual
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significance in the deliberations of a reasonable shareholder in deciding whether to accept the consideration from the short-form merger
or whether to seek an appraisal.
B. Liability for the Reserves Error
The next question to be addressed is whether Holdings can be
held liable for the understated reserves error. Plaintiffs assert that
Holdings' contention that it did not know of the error is irrelevant
to the question of its liability because a "plaintiff-shareholder need
only establish that the proxy statement or other dissemination to the
shareholder was false or misleading because of a material omission
or misstatement." See D. Pease, Delaware'sDisclosure Rule: The "Complete Candor" Standard, 14 Del. J. Corp. L. 445, 486 (1989).
Defendants, on the other hand, argue that Holdings' fiduciary
duty required it to only disclose all material facts about which it
knew or should have known. See Smith v. Van Gorkom, Del. Supr.,
488 A.2d 858, 864 (1985). Essentially, defendants contend that there
is no evidence that Holdings knew or should have known of the
error because it was made by its subsidiary-Shell Oil.
Holdings also asserts that under 8 Del. C. §262, it was Shell's
duty, as the surviving corporation, to notify shareholders of the
merger and their appraisal rights, and that Holdings' agreement, to
indemnify Shell for any costs related to the short-form merger and
appraisal and to prepare some of the disclosure documents, does not
mean that Holdings knew or should have known about Shell's error.
[9] Although employees of Holdings did not directly prepare
the 1985 Certain Information About Shell that contained the error,
Holdings had control over its preparation and sent it to the stockholders. It therefore must bear the responsibility for the error. In
the 1985 Information Circular distributed to Shell's minority shareholders in connection with the short-form merger, Holdings, as a
fiduciary, counseled the shareholders that:
IN REACHING YOUR DECISION YOU SHOULD
CONSIDER CAREFULLY ALL THE INFORMATION
IN THIS INFORMATION CIRCULAR AND THE ACCOMPANYING DOCUMENT ENTITLED "CERTAIN
INFORMATION ABOUT SHELL."
Holdings' pleadings and answers to interrogatories further state that
it authorized the 1985 disclosure materials, sent them to Shell's
minority shareholders, and filed these materials with the S.E.C.,
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including the 1985 Information Circular and the 1985 Certain Information About Shell.
Furthermore, the deposition testimony of Steward R. Bross, Jr.,
Holdings' attorney, indicates that Holdings was responsible for pre-

paring the short-form merger disclosure materials. Mr. Bross stated:
I played a substantial role in the preparation of the Information Circular. I played a substantial role in the prepa-

ration of the formal notice, which is a one-page document.
We-insofar as the Certain Information About Shell was
concerned, that was prepared by Shell Oil at our request.
Moreover, Mr. Bross directed Shell to include certain materials in
the disclosure documents and also organized a series of timetables
to coordinate all work related to the disclosure materials.
In addition, plaintiffs point out that Shell eventually gave Holdings a "blank check" to do whatever it believed necessary in directing
Shell's preparation of the disclosure materials and in return, Holdings
indemnified Shell for any faults in the disclosure materials.
[10] From the evidence adduced at trial, it appears that Holdings
did not know of the error at the time the 1985 Certain Information
About Shell was published. Liability for the error, however, turns
not on whether Holdings knew about the error, but whether Holdings
should have known about it. I find from all the facts and circumstances in this suit, that Holdings, as a majority shareholder, and
fiduciary, should have known about the error. And, Holdings' duty
of complete candor included a responsibility to know the truth of
the information it provided to the minority shareholders.
VI.

THE OTHER CLAIMS OF PLAINTIFFS

While some of the other claims of plaintiffs relating to the
disputed disclosure documents have merit, they, standing alone,
would probably not be sufficient to justify significant relief. When
viewed as a whole, however, they tend to show a lack of commitment
by defendants to the candor requirements of Delaware law.
A.

The 1985 Update of Internal Asset Evaluations Claim

Plaintiffs claim that in 1985, Shell Oil updated the internal asset
evaluations it prepared in 1984 for use by the Special Committee,
and that the 1985 updated evaluations reflected an overall asset value

of $85-$104 per share. Plaintiffs further contend that Shell Oil made
a false statement when it stated in the 1985 Certain Information
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About Shell that, "Other than as set forth herein, since March 1984
Shell Oil has neither updated these [1984] evaluations nor prepared
any comparable evaluations."
The defendants counter that the above-referenced statement was
entirely true and argue that Shell Oil did not attempt to update its
1984 asset evaluations during 1985 and had no duty to do so.
Defendants point out that the 1984 evaluations were reviewed and
approved by Shell's top management and that those evaluations
ranged broadly from $77 to $152 per share. Defendants also note
that the 1984 evaluations were prepared at the specific request of
the Special Committee of Shell and that those evaluations marked
the first and only time Shell management had ever specifically attempted to evaluate the assets of the entire company.
The evidence adduced at trial shows that in 1985 Shell Oil did
not attempt a complete update of its 1984 asset evaluations on a
company-wide basis and Shell Oil personnel did not set a per share
asset value range as was done in 1984, nor do any of the Shell
documents produced at trial contain such a per share computation.
Nor was the Special Committee, which requested Shell to prepare
the 1984 evaluations, functioning in connection with the 1985 shortform merger, because the Special Committee no longer had a role
after Holdings acquired over 90% of Shell's shares. Because no
request was received from a Special Committee in 1985 to update
the 1984 evaluations, John Bookout, Chief Executive Officer of Shell,
testified that Shell Oil's management gave no "conscious thought"
to updating the 1984 evaluations. Mr. Bookout further asserted his
belief that the 1984 evaluations had served their purpose and that
Shell's role in preparing evaluations was completed in 1984. Plaintiffs
adduced no creditable evidence to dispute this testimony.
The issue, however, is not whether Shell intentionally (or otherwise) updated its 1984 asset evaluations. Rather, the issue is whether
the 1985 disclosure documents contained any material omissions in
that an updated internal evaluation of Shell's assets was not included,
like the evaluation completed and disclosed in 1984, even though
the 1985 disclosures referred to the 1984 evaluations.
The mere fact that Holdings disclosed Shell's 1984 asset evaluations in the 1984 disclosure materials, standing alone, did not
impose any duty on Holdings to disclose a similar updated evaluation
in the 1985 disclosure documents. Holdings, however, did have a
duty of complete candor, which required Holdings to accurately
disclose all material facts in a manner that would not mislead Shell's
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minority shareholders. In the totality of the circumstances existing
here, Holdings failed to meet that burden.
In the May 28, 1985 Certain Information About Shell (at p.
4), Holdings stated that the 1984 Shell internal valuations, which
indicated values "substantially above $60 per share," were "not
current" and that there had been no "update" performed or any
similar comparisons done, other than as set forth in the 1985 disclosure
documents. Actually, Shell had commenced to put together the information for Morgan Stanley and had tabulated enough data for
internal purposes so that it should have been aware that the projections would show increased values.
Although Shell Oil in 1985 decided not to complete the update
of its 1984 asset evaluations, Holdings did, nonetheless, request
Morgan Stanley to review Shell's internal 1985 asset information
and, in turn, Morgan Stanley reviewed much of that information
with Holdings in explaining its fairness opinion. Moreover, much
of the asset information necessary to complete an updated evaluation
was, in fact, compiled by Shell Oil for other internal planning
purposes (e.g., Shell's 1985 Short Term Operating Plan or "STOP"),
and could have easily been compiled in a format similar to the 1984
asset evaluation disclosures. Plaintiffs had no difficulty constructing
several exhibits for trial that indicate Shell's 1985 "upstream" and
"downstream" asset values, as well as per share asset values. (See
PX 139, PX 47.)
Defendants point out that those charts were made specifically
for presentation at trial and do not reflect the same type of analysis
done by Shell in 1984. That is not the point, however. Rather, the
point is that Holdings could have completed an asset evaluation
similar to Shell's 1984 evaluation, and in light of all the circumstances, it would have been better to have done so.
While I cannot conclude that Holdings' failure to include the
updated asset analysis in the 1985 disclosure documents, standing
alone, would be fatal to defendant's position, it is indicative of a
conscious decision of the defendant to be less than candid. As Mr.
Bookout testified on cross-examination:
Q. What I've just been asking you about, about not telling
them about the difference between Morgan Stanley's basis
for its $58 and Shell's internal discounted cash flow analysis,
not telling them that in the disclosure materials is consistent
with your idea about what full and complete disclosure is?
A. Yes, because I think that there's a high inherent risk
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in those forecasts and that that very well could have caused
the shareholders to actually seek appraisal with no justification for it.
Q. The truth is, Mr. Bookout, you didn't even like the
fact that the shareholders in 1984 got access to the Shell
bid case. Right?
A. Because I felt it was misleading.
Q. And you thought that the Court shouldn't have ordered
Shell to do that, didn't you?
A. I understood why the Court did it, but I still think it's
misleading. To this day, I think it's misleading.
Trial Transcript at 460-61.
B.

The Claim of a Failure to Fully Disclose Certain Information About
Morgan Stanley's Fairness Opinion

Plaintiffs next claim that Holdings breached its fiduciary duty
of complete candor by failing to disclose certain facts about the
fairness opinion Morgan Stanley prepared for it.
Plaintiffs first assert that Morgan Stanley, in arriving at its
fairness opinion, "lowered the standard of fairness by adopting a
methodology that measured fairness against the minority stockholders'
lack of control and lowered the value of the company by using lower
asset values than those used by Shell." Essentially, plaintiffs assert
that Morgan Stanley's valuation methodology was incorrect, and that
Holdings should have disclosed that Morgan Stanley rejected the
asset valuations prepared by Shell. Based on all the evidence, I find
that Morgan Stanley's valuation methodology was not incorrect and
was adequately disclosed. However, I also find that Holdings had a
duty to disclose the fact that Morgan Stanley rejected the asset
valuations prepared by Shell.
Plaintiffs argue that Holdings should have disclosed that "Morgan Stanley valued only the minority stockholders' ownership position
and not the company as a whole," a methodology which plaintiffs
say is contrary to Delaware law as recently espoused in Cavalier Oil
Corp. v. Harnett, Del. Supr., 564 A.2d 1137 (1989). The evidence
demonstrates, to the contrary, however, that Morgan Stanley's valuation analyses were applied to the entire company, and that Morgan
Stanley did not apply a "minority discount" at the shareholder level
as was done in Cavalier.
Morgan Stanley's assignment in connection with the short-form
merger was to opine whether the merger price of $58 would be fair
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to the minority stockholders of Shell Oil. While this assignment
would seem to have prejudged the result, the methods used by
Morgan Stanley seem to have been consistent with generally acceptable methods of valuation. Cf. Weinberger v. UOP, Inc., Del.
Supr., 457 A.2d 701 (1983).
Morgan Stanley, in responding to its direction, performed three
analyses-a theoretical liquidation analysis, a trading market analysis
and a merger market analysis-and then compared the range of
values or prices resulting from these analyses with the proposed $58
merger price. As Mr. Case testified, none of the three analyses
included any minority discount or penalty.
Morgan Stanley's theoretical liquidation analysis arrived at a
range of liquidation for the entire company of $52-66, which did
not depend upon the existence of a majority stockholder. Morgan
Stanley's trading market analysis constructed a market price for the
Shell Oil stock uninfluenced by the proposed short-form merger in
the low $40's. Morgan Stanley's conclusions were unaffected by the
presence of a majority stockholder.
Morgan Stanley's merger market analysis compared the proposed $58 merger price with prices paid in transactions in which
entire integrated oil companies, or a majority of shares, were sold.
Morgan Stanley also compared the $58 price with the premium over
market price paid in transactions in which a controlling stockholder
acquired the balance of the shares. The $58 merger price compared
favorably in both analyses, which would have been the same had
there not been a majority stockholder.
There is no evidence that Morgan Stanley assigned any particular
weights or discounts to its analyses. According to the deposition
testimony of Mr. Fiedorek, a Morgan Stanley employee, "it's a
judgmental exercise." Rather, Morgan Stanley compared the $58
proposed price to the price or range of values suggested by the
various analyses and came to the judgment that a price of $58 would
be fair because $58 was in the middle of the range of liquidation
values, it was significantly higher than the price range derived from
the trading market analysis, and it was substantially more than the
value ranges suggested by other consolidating mergers (where, as
here, control was not being acquired) and consistent with the pricing
of controlled transactions (where control was acquired).
[11] The only way in which Morgan Stanley allegedly considered
Holdings' ownership of majority control was that, in looking at the
comparisons, Morgan Stanley considered it a relevant factor "that
the presence of the controlling shareholder here made it unlikely that
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the shareholders of Shell Oil Company would have the opportunity
to participate in a liquidation of Shell Oil Company or a sale [of]
control of Shell Oil Company." Nonetheless, Morgan Stanley concluded that the $58 a share compared favorably to the theoretical
liquidation value and merger market value, notwithstanding the fact
that Shell was unlikely to realize such a value because of its continuation as a going concern. Recognition of majority control in this
manner and consideration of the way in which in the long run the
stockholder is most likely to have realized on his investment, is a
"relevant factor" under Weinberger v. UOP, supra, and consistent with
Delaware appraisal law. Application of Delaware Racing Ass'n, Del.
Supr., 213 A.2d 203, 214 (1965) (market value given substantial
weight where there were "no plans to liquidate" and therefore the
most likely way in the long run for an investor to realize on his
investment, had he been permitted to continue in the enterprise,
would have been through the sale of his shares); see also Tri-Continental
Corp. v. Battye, Del. Supr., 74 A.2d 71, 72 (1950); Bell v. Kirby
Lumber Corp., Del. Ch., 395 A.2d 730 (1978), aff'd in part, rev'd in
part on other grounds, Del. Supr., 413 A.2d 137 (1980); Bershad v.
Curtiss-Wright Corporation, Del. Supr., 535 A.2d 840, 845 (1987)
("Clearly, a stockholder is under no duty to sell its holdings in a
corporation, even if it is a majority shareholder, merely because the
sale would profit the minority.").
[12] In Cavalierthe valuation expert, after determining the value
of the company, discounted that value because of the lack of marketability of the minority shares. Cavalier, 564 A.2d at 1144-45. The
Supreme Court held that it was not appropriate to apply such a
discount "at the shareholder level" after the company as an entity
has been valued. Id. However, the Court distinguished such a discount from the application of a discount at the company level which
the Court found remains appropriate where, for example (as was
the case in Tri-Continental), the minority shares being appraised have
"no right at any time to demand of the company a proportionate
share of the company's assets [so that] a discount had to be applied
to the net asset value of the company in order to arrive at the true
or intrinsic value of that particular company's stock." Id.
[13] The evidence in this case demonstrates that the type of
"minority discount" that Cavalier holds as impermissible-i.e., a
discount from the value of the company's shares at the shareholder
level to account for a minority stockholder's lack of control--was
not applied by Morgan Stanley. Mr. Case testified at trial that in
concluding that $58 was fair, Morgan Stanley did not first arrive at
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a higher per share value and then apply a discount to that value
because the shares being valued were a minority. The plaintiffs
therefore did not carry their burden at trial of demonstrating that
Morgan Stanley applied such a minority discount. Consequently, I
find that Morgan Stanley's valuation methodology was not incorrect
and was adequately disclosed.
However, in evaluating Shell Oil, Morgan Stanley rejected the
economic and financial assumptions customarily used by Shell in
valuing its oil and gas reserves for its routine business purposes.
Instead, Morgan Stanley adopted its own set of assumptions, which
significantly reduced the value of Shell's oil and gas reserves. Holdings, however, did not disclose that information, and consequently,
plaintiffs claim that it was a material omission.
Plaintiffs cite no precedent for their argument that when an
expert uses certain assumptions in determining the fair value of a
company that differ from the assumptions used by the company itself
for internal purposes, these differing assumptions must be disclosed.
Defendants argue that since Morgan Stanley's assumptions and Shell
Oil's assumptions were generated for different purposes-the former
to arrive at a fair market value and the latter for internal planning
purposes-disclosure would probably be more misleading than helpful.
[14] Because a large portion of the value of an oil and gas
company is in the value of its reserves, there is a substantial likelihood
that under all the circumstances it would have had actual significance
in the deliberations of a reasonable shareholder when deciding whether
to accept the merger price or seek appraisal to have known that
Shell Oil's assumptions in arriving at a value of the corporation and
Morgan Stanley's assumptions were quite different. As the plaintiffs
note, the point is not whether Morgan Stanley or Shell more accurately valued Shell's assets. Rather, the issue is that the minority
shareholders of Shell Oil should have been told that Morgan Stanley,
in arriving at the fairness price suggested to it by Holdings, had
rejected Shell's internal valuation in favor of a lower value prepared
by it from different assumptions. I therefore find that although this
is a relatively minor fault, the minority shareholders should have
been told this information so that they could decide for themselves
as to who could better estimate Shell's asset values.
C. Morgan Stanley's Bias
Plaintiffs further assert that Holdings breached its duty of complete candor by failing to disclose that Morgan Stanley was not a
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disinterested investment banker, and that Morgan Stanley was biased
toward recommending a low price as fair to the minority shareholders
of Shell Oil. In essence, plaintiffs contend that Morgan Stanley
deliberately skewed its financial analysis of Shell's fair value to attain
the result requested by Holdings so that it could assure payment of
its contingency fee and that this bias should have been disclosed.
In connection with the 1984 tender offer, Morgan Stanley was
to receive a $500,000 flat fee for services rendered, plus an additional
fee of $3.5 million if the tender offer was successful in obtaining
greater than 90% of Shell's outstanding shares. Plaintiffs assert that
Holdings failed to disclose with complete candor its fee agreement
with Morgan Stanley.
Although Morgan Stanley's favoritism to Holdings might be
assumed from the totality of the circumstances, there are no facts
in the record clearly showing that Morgan Stanley deliberately skewed
its analysis of Shell's fair value to attain the result requested by
Holdings.
Despite Holdings' correct disclosure of its 1985 fee agreement
with Morgan Stanley in the 1985 short-form merger disclosure documents, the disclosure conveniently withheld mention of the contingent nature of Morgan Stanley's 1984 contingent fee. The 1985
Information Circular issued in connection with the short-form merger
states:
"Pursuant to arrangements described in the Offer to
Purchase and in the Third Supplement, Morgan Stanley
has received from Holdings fees aggregating $4,000,000 for
investment banking services with respect to the acquisition
of Shares pursuant to the Tender Offer. In addition, Morgan Stanley will receive from Holdings a fee of $1,000,000
for the substantial additional work and analyses which it
has performed since the close of the Tender Offer, including
work performed in order to enable it to render its opinions
dated June 26, 1984, and March 26, 1985, the need for
which had not been foreseen by either Morgan Stanley or
Holdings at the time the initial fee arrangement was entered
into."
(1985 Information Circular, DX 7 at 7.)
The 1985 fee disclosure significantly does not state that a large
portion of the $4 million fee already paid to Morgan Stanley was
paid on a contingency basis, although the disclosure does refer to the
1984 Offer to Purchase, which adequately disclosed the contingent
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nature of the fee. Holdings' failure to disclose that a portion of the
$4 million fee already paid to Morgan Stanley was paid on a contingency basis, was not a significant omission, however, because that
contingency fee arrangement was completed prior to the short-form
merger (i.e., when Holdings achieved 94.6% ownership of Shell
through the 1984 tender offer, Holdings paid Morgan Stanley its
fee). In addition, Holdings disclosed in the 1985 Information Circular
that Morgan Stanley would receive an additional non-contingent fee
of $1 million for its work in connection with the 1985 short-form
merger.
[15] A reasonable stockholder ought to have been able to conclude from the disclosed information that Morgan Stanley was being
well paid by Holdings and that the fee may have directly or indirectly
affected Morgan Stanley's ultimate conclusion.
In sum, I find that plaintiffs have failed to show by a preponderance of the evidence that Morgan Stanley deliberately skewed its
analysis of Shell's fair value, or that Morgan Stanley was unduly
biased due to its fee arrangement with Holdings, although the existence of the obvious conflict of interest certainly tends to diminish
the validity of Morgan Stanley's opinions.
D. Factors!Weightings in Morgan Stanley's Fairness Opinion
[16] Plaintiffs next assert that Holdings breached its disclosure
obligations by not publishing "all of the factors considered by Morgan
Stanley and the weightings attached by Morgan Stanley to those
factors." Essentially, plaintiffs urge this Court to specifically incorporate the Schedule 13E-3, Item 8 requirements of S.E.C. Rule 13e3(e) (17 C.F.R. §240.13e-3) (requiring a statement as to the fairness
of the transaction and the factors upon which such belief is based)
into Delaware's duty of candor, on the assumption that Delaware's
disclosure standards parallel federal requirements. While Delaware
courts do apply the federal test of materiality in determining whether
Delaware's duty of complete candor has been met, there is no
Delaware precedent holding that the test of materiality incorporates
the specific disclosure requirements of the statutorily based S.E.C.
rules. See, e.g., Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929
(1985) (quoting TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438
(1976)); Glassman v. Wometco Cable TV, Inc., Del. Ch., C.A. No.
7307-NC, Hartnett, V.C. (Jan. 6, 1989). Rather, the cornerstone
of Delaware's duty of candor continues to be materiality, and therefore this Court must decline to specifically incorporate Schedule 13E-
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3, Item 8 requirements into Delaware's duty of complete candor in
the absence of a legislative directive to do so, although a disclosure
in accordance with the S.E.C. rules would carry great weight with
this Court. As this Court stated in Glassman v. Wometco Cable TV
Inc., supra, slip op. at 13, "[t]he myriad of detailed information that
must be furnished to shareholders necessarily differs from merger to
merger."
After examining the disclosures made by Holdings, I find that
Holdings adequately disclosed the material facts as to the factors
considered by Morgan Stanley in rendering its fairness opinion.
Holdings' June 10, 1985 Information Circular disclosed that Morgan
Stanley furnished an opinion to Holdings that a merger price of $58
per share was fair to the minority shareholders of Shell, and that a
copy of Morgan Stanley's March 26, 1985 Fairness Opinion was
attached to the Information Circular as Appendix III. (June 10,
1985 Information Circular, DX 7, at 6). Holdings also disclosed
that Morgan Stanley's opinion included consideration of the following
factors:
"(1) analyses of the Company's and its subsidiaries' exploration and production activities (including estimates of
proved and probable hydrocarbon reserves), downstream
businesses, coal, corporate items and theoretical liquidation
values; (2) trading market analysis (including historical market prices and trading volumes of the Shares, comparisons
of the market performance of the shares with that of the
shares of common stock of other United States publiclyheld integrated oil and gas companies and comparisons of
the respective operating performance of those companies);
(3) the Company's financial condition, including book value
per share; and (4) various measures of prices paid in other
merger and acquisition transactions (including transactions
involving other integrated oil and gas companies and transactions in which the acquiring company previously owned
a majority of the shares of the acquired company)."
June 10, 1985 Information Circular, DX 7, at 6.
The minority shareholders of Shell were also advised in the
Information Circular, as in prior disclosure documents in the Joseph
case, that Morgan Stanley's statistical report supporting its fairness
opinion was "filed as an exhibit to the Schedule 13E-3" and was
"available for inspection and copying." In addition, the Information
Circular referred the stockholders to the "Special Factors-Fairness
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of the Offer" section of the Offer to Purchase, which further disclosed
that "[g]iven the wide variety of factors considered in reaching the
conclusions as to fairness, it was not deemed practicable to assign
relative weights to the factors considered and all the factors were
considered as a totality." (Offer to Purchase, DX 1 at 7). Furthermore, there is no evidence in the record indicating that the disclosure
of Morgan Stanley's lengthy statistical report, which was filed with
the S.E.C., would have significantly altered the total mix of information available. Consequently, I find that Holdings satisfied its
duty of complete candor by adequately disclosing the factors underlying Morgan Stanley's fairness opinion.
VII.

OTHER DISCLOSURE DEFICIENCIES

[17] Plaintiffs also argue that the 1985 disclosure documents
were deficient because the documents did not specifically contain
some of the information previously disclosed by Holdings in connection with the original 1984 cash-out merger/tender offer proposal.
Such information includes: (1) that the Special Committee's determination that the $58 price was inadequate; (2) that Goldman-Sachs'
opinion that Shell's realizable values were in the range of $80 to
$85 per share; (3) that Shell's internal asset evaluation determined
a range of $77 to $152 per share; and (4) that Shell's "bid" case
was $91 per share. Although this information was not set forth in
the 1985 disclosure documents it was, nevertheless, part of the total
mix of information available to Shell's minority shareholders, because
the 1985 disclosure documents specifically referred the minority shareholders to prior disclosures that contained the above information.
VIII.

RELIEF

The last point to be addressed is what relief is appropriate in
view of the fact that the Court has found that the 1985 disclosure
documents contained material misdisclosures and omissions in violation of Holdings' fiduciary duty of candor. The possible remedies
have not been adequately addressed by the parties. Because the
primary omission was inadvertent and because the short-form merger
at issue in this case was completed approximately five years ago,
rescission of the transaction may not be possible, practicable or
equitable. The parties are therefore directed to briefly submit suggestions as to potential remedies.
IT IS SO ORDERED.
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STAHL v. APPLE BANCORP, INC.
No. 11,510
KESSLER v. APPLE BANCORP, INC.
No. 11,248
Court of Chancery of the State of Delaware, New Castle
May 17, 1990
(Revised May 18, 1990)
Plaintiff Stahl, holder of thirty percent of the outstanding common stock of Apple Bancorp, Inc. (Bancorp), first announced an
intention to conduct a proxy contest for the election of directors to
the company's board and later announced a public tender offer for
all of the remaining shares of Bancorp's stock. After a record date
had been fixed, but prior to selecting a meeting date, Bancorp's
Board of Directors deferred the company's annual meeting to explore
the advisability of pursuing alternatives to the Stahl offer to maximize
stockholder value. Plaintiff Stahl moved for a preliminary injunction
requiring the directors of Bancorp to convene the annual meeting
of the stockholders on or before June 16, 1990. Plaintiff Stahl argued
that the board's postponement of the annual meeting constituted
inequitable conduct because it sought to protect no legitimate interest
of the corporation and was designed principally to entrench the
directors in office.
The court of chancery, per Chancellor Allen, denied the preliminary injunction motion. The court held that deferring the company's annual meeting did not impair or impede the effective exercise
of the franchise since no meeting date had been set and no proxies
were solicited. Further, the directors were undertaking to sell the
company, which obliged them to act in an informed way. The
directors properly recognized the shareholders' need for information,
other than the market price of their stock, relevant to that decision.
1. Injunction

C=-

138.21

Generally, preliminary injunctive relief will be granted if a plaintiff
demonstrates that it is reasonably probable that he will succeed on
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the merits and that, if the requested relief is denied, he will suffer
harm that is both irreparable and greater than the harm that would
befall the defendant if the relief is granted.
2.

Injunction

0

133

Upon an application for mandatory preliminary relief, a plaintiff
must show more than a reasonable probability of success on the
merits; he must clearly establish the legal right he seeks to protect
or the duty he seeks to enforce.
3.

Injunction

C---

133, 135

Where plaintiff seeks not merely mandatory relief, but also final
relief-in the sense that a result after trial could not practically
reverse the grant of preliminary relief-then, absent an extraordinary
circumstance, the court ought not to grant such relief where material
facts are in substantial dispute.
4.

Corporations

0=

307

It is an elementary proposition of corporation law that, where
they exist, fiduciary duties constitute a network of responsibilities
that overlay the exercise of even undoubted legal power.
5.

Corporations

0

193

Where corporate directors exercise their legal powers to postpone
an annual meeting for an inequitable purpose, their action may be
rescinded or nullified by a court at the instance of an aggrieved
shareholder.
6.

Corporations

C=,

197

An action of deferring a company's annual meeting, where no
meeting date has yet been set and no proxies even solicited, does
not impair or impede the effective exercise of the franchise to any
extent.

19911

7.
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Corporations

C

194

In no sense can the decision not to call a meeting be likened
to kinds of board action found to have constituted inequitable conduct
relating to the vote.
8.

Corporations

C

193

While postponement of a noticed meeting will in some circumstances constitute inequitable manipulation, the franchise process is
not sufficiently engaged until after the fiing of the meeting date to
give rise to that possibility.
9.

Corporations

C

310(1)

Generally, Unocal establishes an intermediate form of judicial
review that, when applicable, introduces into business judgment
discourse elements of the fiduciary duty analysis.
10.

Corporations

0

198(4)

Where the shareholders are to be asked in effect to decide whether
the company should be sold in a given transaction, the board may
properly recognize the shareholders' need for information, other than
the market price of their stock, relevant to that decision.
11.

Corporations

0

310(1)

The essence of the Unocal form of review is a judicial assessment
of the proportionality of a response to a threat.
12.

Corporations

0-

193, 194

As one moves closer to a meeting date and closer to the announced conclusion of a contested election, attempts to postpone a
meeting would likely require a greater and greater showing of a
threat in order to justify interfering with the conclusion of an election
contest.
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A. Gilchrist Sparks, III, Esquire, Lawrence A. Hamermesh, Esquire,
and Edmund Johnson, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Michael Lesch, Esquire, Fran M. Jacobs, Esquire, and David S. Tannenbaum, Esquire, of Shea & Gould,
New York, New York, of counsel, for plaintiff Stahl.
Thomas J. Allingham, II, Esquire, John G. Day, Esquire, Robert
A. Glen, Esquire, and Karen L. Valihura, Esquire, of Skadden,
Arps, Slate, Meagher & Flom, Wilmington, Delaware, for defendants.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Ralph L. Ellis, Esquire, of
Abbey & Ellis, New York, New York, for plaintiff Richard Kessler.
ALLEN,

Chancellor

On March 28, 1990 Stanley Stahl, who is the holder of 30%
of the outstanding common stock of Apple Bancorp, Inc. ("Bancorp"), announced a public tender offer for all of the remaining
shares of Bancorp's stock. Mr. Stahl had earlier informed Bancorp's
board of an intention to conduct a proxy contest for the election of
directors to the company's board. On April 10, Bancorp's board of
directors elected to defer the company's annual meeting, which it
had intended to call for mid-May, and announced it would explore
the advisability of pursuing an extraordinary transaction, including
the possible sale of the company. Mr. Stahl filed this action on April
12.
The complaint seeks an order requiring the directors of Bancorp
to convene the annual meeting of the stockholders on or before June
16, 1990.' The suit is not brought under Section 211 of the Delaware
General Corporation Law, which creates a right in shareholders to
compel the holding of an annual meeting under certain circumstances.
Rather, the theory of the complaint is that the directors of Bancorp
had intended to convene an annual meeting in May or June-and
had gone so far as to fix April 17 as the record date for the meetingbut dropped that plan when it appeared that a proxy contest by

1. The complaint also seeks the invalidation of a recent amendment to

Bancorp's shareholder rights plan. That issue has not been presented on this motion.
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plaintiff was likely to succeed. This change in plans is said, in the
circumstances, to constitute inequitable conduct because it seeks to
protect no legitimate interest of the corporation but is designed
principally to entrench defendants in office.
Defendants are the members of the board of directors of Bancorp.
They answer the complaint by saying that in not scheduling the
1990 annual meeting in the Spring of the year as has been the
practice, they are behaving responsibly in the best interests of the
corporation and its shareholders. They claim that their decision to
delay the annual meeting was not a response to a proxy contest by
plaintiff but was a response to the announcement of plaintiffs tender
offer, which they conclude is coercive and at an inadequate price.
While the relief sought at this time-the holding of an annual
meeting-is the final relief sought in the complaint, the matter has
not been presented on a motion for summary judgment, nor has
testimony been offered at final hearing. The pending motion is rather
one for a preliminary mandatory injunction.
I.
The facts as they appear from the affidavits and depositions are
as follows.
Bancorp is a Delaware corporation headquartered in New York.
Since September 29, 1989, Bancorp has been the holding company
of Apple Bank for Savings ("Apple Bank"), a savings bank chartered
in New York. Pursuant to a reorganization on that date, all outstanding shares of Apple Bank were converted into shares of common
stock of Bancorp. As of December 31, 1989, Bancorp had $3.41
billion in total deposits, $3.84 billion in total assets and $253.8
million of stockholders' equity. Bancorp's shares are listed on the
New York Stock Exchange.
Each director of the company is named as a defendant. Mr.
McDougal is chairman of the board and chief executive officer of
the company. Mr. Brown is the company's president and its chief
operating officer. All other directors of the company appear to be
outside directors.
Mr. Stahl, who is Bancorp's largest shareholder, began acquiring
shares of Apple Bank in 1986. Gradually he increased his holdings
through open market purchases and privately negotiated transactions.
Upon effectuation of the reorganization in September 1989, Stahl
became the owner of approximately 20% of the then outstanding
shares of Bancorp. By November 7, 1989, he owned approximately
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30.3% of the outstanding Bancorp shares. 2 As Stahl's proportionate
share of Bancorp stock rose above 20%, Bancorp's financial advisor
and a large stockholder each expressed concern to Mr. McDougal
that Stahl might obtain control of the company without paying a
control premium.
On November 15, 1989, the company's board of directors met
to consider what action, if any, should be taken with respect to
Stahl's stock accumulation. Two proposals were suggested: negotiating a standstill agreement with Stahl and adopting a stock purchase
rights plan ("rights plan"). The board authorized the preparation
of the rights plan.
On November 16, McDougal informed Stahl of the board's
intention to adopt a rights plan. McDougal suggested that one way
of addressing the situation might be for Stahl to make a bid for the
entire company at book value. Mr. Stahl indicated that he was
unwilling to do so.
On November 17, the board adopted the rights plan. Stahl
responded on November 22, 1989, by delivering to the company a
proposal to be submitted to a vote at the next annual meeting of
stockholders, calling for an amendment to the company's bylaws
increasing the number of directors of the company from 12 to 21.
In the proposal Stahl nominated 13 individuals (including himself)
to be named to the board if his bylaw proposal was approved.3 He
nominated four individuals to be elected if his bylaw proposal was
defeated. Later, Stahl stated in a Schedule 13D filing that he would
solicit proxies in favor of his proposal and for the election of his
nominees to the board. That filing also stated that, if elected, Stahl
intended to recommend to the full board that the rights under the
rights plan be redeemed and that the board evaluate the performance
of management and make any changes it deemed necessary to improve overall management performance.
On March 19, 1990, the board fixed April 17, 1990 as the
record date for determining the shareholders entitled to vote at the
company's 1990 annual meeting. While no date for the annual
meeting was fixed, it was anticipated that the meeting would be held

2. In December 1989, Stahl acquired shares of the company, increasing his
stake to 30.6%.

3. Apple has a staggered board. Under the company's certificate of incorporation and bylaws, only 4 seats are open for election this year. Thus, in order
for Stahl to gain majority control of the board, the bylaw proposal must be approved.
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in May 1990. Section 213 of the Delaware General Corporation Law
provides that the record date for an annual meeting shall not be less
than 10 or more than 60 days before the date the meeting is held.
Thus, the latest date at which an annual meeting could be held with
an April 17 record date would be June 16.
On March 28, 1990, Stahl commenced a tender offer to purchase
any and all outstanding shares of common stock of the company at
$38 cash per share. 4 The offer was conditioned upon the expansion
of the company's board of directors to 21 members and the election
of Stahl's 13 nominees to serve on the board. The offer was also
conditioned upon the stock purchase rights being redeemed or Stahl
otherwise being satisfied that the rights are invalid. It was not
conditioned upon the tender of any minimum number of shares or
the receipt of financing or the obtaining of any regulatory approvals.
In his tender offer documents, Stahl reiterated his intent to solicit
proxies in support of his proposal to expand the company's board
and to elect his nominees as directors. He also expressed an intent
to cash out non-tendering stockholders in a second step merger as
soon as practicable after completion of the tender offer. He did not,
however, commit to do that or to use his best efforts to assure that
such a transaction would occur. The tender offer stated that it was
possible that a second step merger might not be proposed.
On April 9 and 10, the company's board of directors held a
special meeting. The company's proxy solicitor informed the board
that it was likely if the board did not present the stockholders with
an economic alternative to Stahl's offer, that Stahl would prevail in
a proxy fight by a significant margin. 5 The company received from
its financial advisors a written opinion that Stahl's offer, which
represented a 17% premium over the prior market price, was inadequate and unfair to the stockholders from a financial point of
view. The financial advisors advised the board that greater value
for the stockholders could be obtained through certain alternative
strategies. They further advised the board that adequate exploration
of those alternatives would require more time than was available
before the meeting, if the record date stood at April 17.

4. The dosing market price of Bancorp stock on March 27, 1990 was $32
1/4 (per share). On May 8, 1990, the shares closed at $43 1/8.
5. This prediction was not based upon any specific count of proxies. No
proxies had been sent to shareholders. Rather, the proxy solicitor apparently based
this prediction on its interpretation of general market tendencies.
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The board resolved to recommend to Bancorp's stockholders
that they reject Stahl's offer. It further resolved to withdraw the
April 17 record date in order to allow itself more time to pursue
alternatives to the Stahl offer. The directors decided that "it is not
in the best interest of the company and its stockholders to hold the
annual meeting until the company has had a fair opportunity to
explore and pursue alternatives to the Stahl offer which would enable
the company to maximize stockholder value." These alternatives
included the sale of the company or the merger of the company with
another financial institution.
On May 9, Mr. Stahl sent out proxy solicitation materials to
Bancorp's stockholders even though no meeting was at that time
scheduled. The pending motion was presented on May 14.
II.
Stahl asserts and it is not denied that defendants intended to
hold Bancorp's 1990 annual meeting in May 1990. He claims that
by requiring shareholders to submit matters to be voted upon at the
annual meeting by November 1989 (which the board interpreted
Bancorp's bylaws to do) and by fixing an April 17 record date, the
defendants have initiated the proxy contest process. It is argued that
the withdrawal of the record date is essentially a postponement of
Bancorp's 1990 annual meeting, and that the postponement was
effected in order to avoid the defeat of the incumbent directors that
they anticipated they would suffer if the election of directors were
held in May. Stahl argues that the board's action constitutes an
impermissible manipulation of the corporate machinery, having the
effect of disenfranchising the company's stockholders and entrenching
the incumbent directors. Stahl argues, citing Blasius Industries, Inc.
v. Atlas Corp., Del. Ch., 564 A.2d 651 (1988), that the board is
required to present a compelling justification for its actions in rescinding the April 17 record date. This, plaintiff asserts, it cannot do.
Defendants do not dispute that the board originally intended to
hold the 1990 annual meeting in late May. They point out, however,
that no meeting date had been set, and under neither 8 De. C.
§ 211 nor Bancorp's bylaws, was one required until September of
1990. Thus, it is said, the board's withdrawal of the April 17 record
date was not an action that impeded a shareholder vote. Defendants
assert that, unlike the actions struck down in Blasius and in Lerman
v. DiagnosticData, Inc., Del. Ch., 421 A.2d 906 (1980), the withdrawal
of the April 17 record date did not render a shareholder vote ineffective, but simply delayed it. Defendants assert that the record
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date was withdrawn not as a response to a proxy contest by Stahl,
but rather as a response to Stahl's tender offer. The appropriate
standard for evaluating the board's action, say defendants, is that
articulated in Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493
A.2d 946 (1985), i.e., whether the board's withdrawal of the April
17 record date was a reasonable response to a reasonably perceived
threat to corporate or shareholder interests. Defendants claim to have
satisfied that standard.
III.

[1-2] Generally, preliminary injunctive relief will be granted if
plaintiff demonstrates that it is reasonably probable that he A-il
succeed on the merits and that, if the requested relief is denied, he
will suffer harm that is both irreparable and greater
[start - revised page - May 18, 1990]

than the harm that would befall defendants if the relief is granted.
Ivanhoe Partners v. Newmont Mining, Del. Supr., 535 A.2d 1334, 1341
(1987). Upon an application for mandatory preliminary relief, however, plaintiff must show more than a reasonable probability of success
on the merits; he must dearly establish the legal right he seeks to
protect or the duty he seeks to enforce. Steiner v. Simmons, Del. Supr.,
111 A.2d 574, 575 (1955); Kingsbridge Capital Group v. Dunkin Donuts,
Inc., Del. Ch., C.A. No. 10,907, Chandler, V.0. (Aug. 7, 1989),
slip op. at 8-9.
[3] Where plaintiff seeks not merely mandatory relief, but final
relief-in the sense that a result after trial could not practically
reverse the grant of preliminary relief-then, absent an extraordinary
circumstance, the court ought not to grant such relief where material
facts are in substantial dispute. City CapitalAssociates Limited v. Interco,
Inc., Del. Ch., 551 A.2d 787, 795 (1988). Here an order requiring
that a meeting be held presently could not be effectively reversed
some months hence after trial, even if on hearing the evidence, a
different result appeared required. At that time a change in board
control may have occurred and substantial transactions may have
been effectuated. Thus, I am constrained to conclude that in a case

of this sort the existence of a substantial dispute concerning a material
fact would preclude the grant of preliminary relief.
[end - revised page - May 18, 1990]

IV.
Turning to the merits of plaintiff's claim that the directors'
decision to postpone the annual meeting violated their fiduciary duties
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of loyalty owed to the corporation and its shareholders, one first
confronts the question of what is the appropriate legal standard
against which the defendants' action is to be measured. Two approaches, which in the end become quite similar, are possible: the
fiduciary duty analysis employed by cases dealing with board action
designed to impact on the shareholder vote; 6 or the modified business
judgment test of Unocal and later cases which apply its test to board
actions taken in the face of a threat to corporate control. The first
approach is treated in this section of this opinion; the second in the

next, concluding section.
Plaintiff contends that the deferral of the annual meeting and
the rescission of the record date together constitute a direct and
intended interference with the exercise of the shareholders' right of
franchise. It is said that to be sustained this action requires the
directors to establish a compelling justification, which, plaintiff asserts, defendants cannot do. Plaintiff invokes the authority of a series
of cases
[start - revised page - May 18, 1990]

in support of his position: e.g., Aprahamian v. HBO & Co., Del. Ch.,
531 A.2d 1204 (1987); Blasius Industries, Inc. v. Atlas Corp., Del. Ch.,
564 A.2d 651 (1988); Gintel v. Xtra Corp., Del. Ch., C.A. No. 11,422,
Allen, C. (Feb. 27, 1990) (oral ruling).
For the reasons that follow I am unable to accept plaintiff's
argument. Explaining why this is so is helped by placing the "com-

pelling justification" language of Blasius Industries, Inc. v. Atlas Corp.,
which plaintiff invokes into its larger doctrinal context.
[4-5] It is an elementary proposition of corporation law that,
where they exist, fiduciary duties constitute a network of responsibilities that overlay the exercise of even undoubted legal power. Thus
it is well established, for example, that where corporate directors
exercise their legal powers for an inequitable purpose, their action
may be rescinded or nullified by a court at the instance of an
aggrieved shareholder. The leading Delaware case of Schnell v. ChrisCraft Industries, Inc., Del. Supr., 285 A.2d 437 (1971) announced this
principle and applied it in a setting in which directors advanced the
6. See e.g., Schnell v. Chris-Craft Industries, Inc., Del. Supr., 285 A.2d 437

(1971); Condec Corporation v. Lunkenheimer Company, Del. Ch., 230 A.2d 769 (1967);

Canada Southern Oils, Ltd. v. Manabi Exploration Co., Inc., Del. Ch., 96 A.2d 810
(1953); Lerman v. Diagnostic Data, Inc., Del. Ch., 421 A.2d 906 (1980); Aprahamian
v. HBO & Co., Del. Ch., 531 A.2d 1204 (1987); Blasius Industries, Inc. v. Atlas
Corp., Del. Ch., 564 A.2d 651 (1988).
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date of an annual meeting in order to impede an announced proxy
contest.
Under this test the court asks the question whether the directors'
purpose is "inequitable." An inequitable purpose is not necessarily
synonymous with a dishonest motive. Fiduciaries who are subjectively
operating selflessly might be pursuing a purpose that a court will
rule is inequitable. Thus, for example, there was no inquiry concerning the board's subjective
[end - revised page - May 18, 1990]
good faith in Condec Corporation v. Lunkenhimer Company, Del. Oh.,
230 A.2d 769 (1967), where this court held that the issuance of stock
for the principal purpose of eliminating the ability of a large stockholder to determine the outcome of a vote was invalid as a breach
of loyalty. Nor was there such an inquiry in Canada Southern Oils,
Ltd. v. Manabi Exploration Co., Inc., Del. Oh., 96 A.2d 810 (1953).
Lerman v. Diagnostic Data, Inc., Del. Ch., 421 A.2d 906 (1980),
is a case that explicitly expresses the view that inequitable conduct
does not necessarily require an evil or selfish motive. There the court
held a bylaw invalid in the situation before it where that bylaw
would have precluded a shareholder from mounting a proxy contest.
The court referred to the fact that the bylaw "whether designedly
inequitable or not, has had a terminal effect on the aspirations of
7
Lerman and his group." 421 A.2d at 912.
Each of these cases dealt with board action with a principal
purpose of impeding the exercise of stockholder power through the
vote. They could be read as approximating a per se rule that board
action taken for the principal purpose of impeding the effective
exercise of the stockholder franchise is inequitable and will be restrained or set aside in proper circumstances.
Consistent with these authorities, in Blasius and in Aprahamian
this court held that action designed primarily to impede the effective
exercise of the franchise is not evaluated under the business judgment
form of review:
Action designed principally to interfere with the effectiveness
of a vote inevitably involves a conflict between the board
and a shareholder majority. Judicial review of such action
involves a determination of the legal and equitable obli-

7. See also AC Acquisition v. Anderson Clayton & Co., Del. Oh., 519 A.2d 103,
114-15 (1986).
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gations of an agent towards his principal. This is not, in
my opinion, a question that a court may leave to the agent
finally to decide so long as he does so honestly and competently; that is, it may not be left to the agent's business
judgment.

Blasius, 564 A.2d at 660. See also Aprahamian, 531 A.2d at 1207 ("The
business judgment rule ...

does not confer any presumption of

propriety on the acts of the directors in postponing the annual
meeting."). These statements are simply restatements of the principle
applied in Schnell. Blasius did, however, go on to reject the notion
of per se invalidity of action taken to interfere with the effective
exercise of the corporate franchise; it admitted the possibility that
in some circumstances such action might be consistent with the
directors' equitable obligations. It was suggested, however, that such
circumstances would have to constitute "compelling justification,"
given the central role of the stockholder franchise.
Thus, Blasius' reference to "compelling justification" reflects
only the high value that the prior cases had placed upon the exercise
of voting rights and the inherently particularized and contextual
nature of any inquiry concerning fiduciary duties. Neither it nor
Aprahamian represents new law.
Thus the fundamental question when the motion is evaluated
under these cases may be expressed as whether the defendants have
exercised corporate power inequitably. In answering that question,
it is necessary to ask, in the context of this case, whether they have
taken action for the purpose of impairing or impeding the effective
exercise of the corporate franchise and, if they have, whether the
special circumstances are present (compelling justification) warranting
such an unusual step.
In my opinion one employing this method of analysis need not
inquire into the question of justification in this instance, for I cannot
conclude that defendants have taken action for the primary purpose
of impairing or impeding the effective exercise of the corporate
franchise. I reach this conclusion understanding that the Bancorp
board had planned to call the annual meeting of stockholders for
May and that it changed that plan in response to the risk that the
combination of the proposed Stahl proxy contest and tender offer
would result in a change in board control and the sale of the company.
For these purposes I do not accept that the Stahl tender offer,
conditioned on the outcome of a stockholder vote, would have a
coercive effect on that vote, nor do I rest my opinion on the ground
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that a board may always postpone a meeting for a substantial period
on the eve of an annual meeting if it concludes that it will lose a
proxy contest and thus decides to authorize a significant new development, such as the sale of the company. 8
[6] Rather, I place my opinion on the narrow ground that the
action of deferring this company's annual meeting where no meeting
date has yet been set and no proxies even solicited does not impair
or impede the effective exercise of the franchise to any extent. To
speak of the effective exercise of the franchise is to imply certain
assumptions concerning the structure and mechanism that define the
vote and govern its exercise. Shares are voted at meetings; meetings
are generally called as fixed in bylaws. While the refusal to call a
shareholder meeting when the board is not obligated to do so might
under some imaginable circumstance breach a fiduciary duty, such
a decision does not itself constitute an impairment of the exercise
of the franchise that sparked the close judicial scrutiny of Schnell,
Blasius, etc.
[7] In no sense can the decision not to call a meeting be likened
to kinds of board action found to have constituted inequitable conduct
relating to the vote. In each of these franchise cases the effect of
the board action-to advance (Schnel) or defer (Aprahamian)a meeting;
to adopt a bylaw (Lerinan); or to fill board vacancies (B/asiu)-was
practically to preclude effective stockholder action (Schnell, Blasius,
Lerman) or to snatch victory from an insurgent slate on the eve of
the noticed meeting (Aprahamian). Here the election process will go
forward at a time consistent with the company's bylaws and with
Section 211 of our corporation law. Defendant's decision does not
preclude plaintiff or any other Bancorp shareholder from effectively
exercising his vote, nor have proxies been collected that only await
imminent counting. Plaintiff has no legal right to compel the holding
of the company's annual meeting under Section 211(c) of the Delaware General Corporation Law, nor does he, in my opinion, have
a right in equity to require the board to call a meeting now.
[8] This view may be criticized as placing undue emphasis on
the formal act of fixing the date of the annual meeting. However,

8. See Gintel v. Xtra Corp., Del. Ch., C.A. No. 11,422, Allen, C. (Feb. 27,

1990) (oral ruling) (board required to hold annual meeting close to the time set
where, on the eve of the meeting, the board-upon receiving advice that it would
lose the election-declared that the meeting would be postponed in order that it
might find a buyer for and negotiate a sale of the company).
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that is an act of some dignity and significance. See Grier v. Eversharp,
Inc., Del. Supr., 69 A.2d 922 (1949). Once fixed that date may be
postponed at least in some circumstances. Compare MAI Basic Four,
Inc. v. Prime Computer, Inc., Del. Oh., C.A. No. 10,868, Hartnett,
V. 0. (June 13, 1989) with Aprahamian v. HBO & Co., Del. Oh.,
531 A.2d 1204 (1987). But, while postponement of a noticed meeting
will in some circumstances constitute an inequitable manipulation,
I can in no event see that the franchise process can be said to be
sufficiently engaged before the fixing of this meeting date to give
rise to that possibility.
[start - revised page - May 18, 1990]
V.
Thus, since I do not see the board's decision to defer the annual
meeting to a later time in conformity with the company's bylaws
and Section 211 as a decision that does threaten the legitimacy of
the electorial process, I conclude that the propriety of that decision
is to be measured by the permissive business judgment form of
review. See Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984). This
determination would ordinarily end the matter, practically speaking.
It is the case, however, that the decision to rescind the April
17 record date and defer the planned annual meeting was taken in
response to the threat of losing a prospective proxy contest and the
sale of the company that would, in these circumstances, result. It
thus was a decision that arguably was taken within that zone in
which the threat recognized by Unocal (493 A.2d at 954) is present.
Thus, I will assume for purposes of this motion that the intermediate
form of business judgment review identified in Unocal is called for
here. This form of review causes us to revisit in a different doctrinal
setting the issue of justification alluded to above.
[9] Determination of this motion does not require elaborate
exegesis on the Unocal precedent. See Paramount Communications, Inc.
v. Time Incorporated, Del. Supr., 571 A.2d 1140 (1990). Generally,
Unocal establishes an intermediate form of judicial review that when
applicable introduces into business judgment discourse elements of
the fiduciary duty analysis of
[end - revised page - May 18, 1990]
such cases as Schnell. Here I will look only to Unocal's core inquiry:
did the directors reasonably perceive a threat to a valid corporate
or shareholder interest when they made the decision under review,
and is the board's response a reasonable one in relation to that
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threat. I conclude both core elements of the Unocal test are satisfied
here.
In so concluding I do not accept the notion that the prospect
that the shareholders might vote differently than the board recommends can alone constitute any threat to a corporate interest. Threats
to legitimate interests may arise in a proxy contest setting, of course,
(see, e.g., MAI; Gintel) but the prospect of losing a validly conducted

shareholder vote cannot, in my opinion, constitute a legitimate threat
to a corporate interest, at least if one accepts the traditional model
of the nature of the corporation that sees shareholders as "owners." 9
[10] But the Bancorp board did not simply face a prospective
proxy contest. Rather it faced a special situation in which the proxy
contest was tied to a tender offer. In other words, the shareholders
were in effect to be asked to vote on the question whether the
company should be sold to Mr. Stahl at $38 per share. This of
course, is not inappropriate, but it is a question of
[start - revised page - May 18, 1990]

great significance. Were the directors to undertake to sell the company,
they would be obliged to act in an informed way. &e Barkan v.Amsted
Industries, Inc., Del. Supr., 567 A.2d 1279, 1287 (1989); Revlon v.
MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173 (1986);
City CapitalAssociates Limited v. Interco, Inc., Del. Oh., 551 A.2d 787,
802-03 (1988). Where the shareholders are in effect to be asked to
decide whether the company should be sold in a given transaction,
the board may properly recognize the shareholders' need for information, other than the market prices of their stock, relevant to that
decision. The disaggregated shareholders are incapable of obtaining
appropriate information on alternatives other than the Stahl proposal
and the market for their stock; only the board can accomplish that
task. Thus, the absence of relevant information, in my opinion, may
reasonably be seen as posing a threat to the vote of the Bancorp
shareholders in the particular context presented.
[11-12] The essence of the Unocal form of review is a judicial
assessment of the proportionality of a response to a threat. Here the
response to the threat was extremely mild. Thus, in this instance
9. See generally Bratton, The New Economic T7eory of the Firm. Critical Persptirer

From Hitory, 41 Stan. L. Rev. 1471 (1989); Comment, State Teorer Statutks and
Corporate 77teoy: Vie Revival of an Old Debate, 64 N.Y.U.L. Rev. 806 (1989). If the
law accepts some other model of the corporation, shareholder action through the
vote might well be seen as constituting a threat to other corporate constituencies
or to a distinctive corporate "entity."

