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AVACUS PARTNERS, L.P. v. BRIAN
No. 11,001
Court of Chancery of the State of Delaware, New Castle
October 24, 1990
Avacus Partners, a shareholder of Infotechnology, Inc., brought
this action individually and derivatively on behalf of Infotechnology.
The complaint included allegations of the directors' conversion of a
corporate opportunity, the directors' failure to candidly disclose certain transactions in order to entrench themselves, and the directors'
dilution of Avacus' Infotechnology stock, thus reducing Avacus'
voting power. In addition, Avacus alleged the directors amended the
bylaws in order to entrench themselves and to protect themselves
from liability for their wrongful conduct. Defendants moved to dismiss.
The court of chancery, per Chancellor Allen, held: (1) plaintiffs
had no standing to litigate the claim of misappropriation of a corporate opportunity because it was a derivative claim, and they had
not been shareholders at the time of the transactions; (2) plaintiffs
had standing to litigate the claim of corporate wrong-doing in regard
to improperly made loans because it was an individual claim; (3)
while claims of entrenchment may be either derivative or individual
in nature, plaintiffs had standing to sue on their entrenchment claim
because the damage alleged was the dilution of plaintiffs' voting
rights, an individual claim; and (4) while claims of waste are always
derivative, plaintiffs had standing to sue because they had satisfied
the Aronson test for demand excusal. The court granted defendants'
motion on the misappropriation claim and denied the motion on all
other claims.
1. Pleading

C= 345

A motion to dismiss that is supported by affidavits is converted
into a motion for summary judgment pursuant to Delaware Chancery
Court Rule 12(b)(6).

2.

Pleading

DEL. CH.

CT. R. 12(b)(6).

0= 345

Where defendants' affidavits touch on their grounds for seeking
dismissal of derivative claims, but not individual claims, the court
1425
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will evaluate the derivative claims under the test for summary judgment motions, and the individual claims under the test for motions
to dismiss.
3.

Pleading

Cc= 193(5)

A motion to dismiss will be granted only when no state of facts
reasonably foreseeable under the well pleaded allegations of the complaint would entitle plaintiff to relief.
4.

Pleading

0:216, 345

A motion for summary judgment will be granted only when no
material facts are in dispute, and the moving party is entitled to
judgment as a matter of law.
5.

Corporations

0

170, 189(1), 189(2)

A plaintiff in a derivative suit must be a shareholder at the time
of the transaction it complains about. A shareholder has no standing
to litigate a claim over a transaction that occurred before that shareholder acquired his stock. DEL. CODE ANN. tit. 8, § 327 (1985).
6.

Corporations

C

170, 207

A buyer of stock qualifies as a stockholder upon the settlement
of the trade. One who buys stock on the day of a subsequently
challenged transaction does not become a stockholder until the date
of settlement of the stock.
7.

Corporations

- 189(1), 189(2)

An alleged wrong involving a corporation is individual in nature
when it injures the shareholders directly or independently of the
corporation.
8.

Corporations

-=,202, 204, 211

An alleged wrong is derivative in nature when it injured the
shareholders indirectly and dependently through direct injury to the
corporation.
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= 312, 333

Claims of waste will always be derivative claims.
10.

Corporations

C

325

Claims of entrenchment may be either individual or derivative
or both, depending on the circumstances. Such claims will be individual when the shareholder alleges that the entrenching activity
directly impairs some right she possesses as a shareholder.
11.

Corporations

= 189(5), 310

An individual claim is alleged when stockholders claim that the
directors, for the purpose of entrenching themselves, caused a corporation to enter into an agreement to acquire another corporation,
issued a percentage of their corporation's outstanding stock to themselves or their close associates for grossly and fraudulent inadequate
consideration, and then failed to disclose the terms and effects of
that transaction to the stockholders.
12.

Corporations

- 189(5), 310

An individual claim is alleged when stockholders claim that the
directors, for the purposes of entrenching themselves, entered into
three separate transactions involving the stock and notes of another
corporation, issued a small percentage of their corporation's outstanding stock to themselves or their close associates for grossly and
fraudulently inadequate consideration, and then failed to disclose the
terms of the transactions to the stockholders.
13.

Corporations

C

189

A claim of stock dilution and a corresponding reduction in a
shareholder's voting power is an individual claim.
14.

Corporations

0

189

Bylaw amendments that change the governance structure of a
corporation may directly affect a shareholder's rights to elect and
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remove directors. If a shareholder challenges such amendments, the
claim will be individual in nature.
15.

Corporations

C:

204

When a shareholder challenges a merger agreement or other
transaction as being a waste of corporate assets, the claim is derivative.
16.

Corporations

O

206, 211

The test for deciding when demand is excused for a derivative
claim is whether the facts alleged in the complaint, if true, create a
reasonable doubt that (1) the directors are disinterested and independent, and (2) the challenged transaction was otherwise the product
of a valid business judgment.
17.

Corporations

0

206, 211, 312

When a corporation pays over ten times the market value for
shares and notes of another, or pays one hundred times the price
paid a year earlier for control of a second company, the transactions
cannot be deemed to be the product of an otherwise valid business
judgment. A shareholder challenging these transactions has alleged
a litigable case of waste, and pre-suit demand is excused.
18.

Corporations

0= 212

Triable issues of fact are raised by (1) the board's reliance on
an independent appraiser's report, and (2) the directors' allegation
that the stock they purchased was thinly traded, indicating fair market
value was not an accurate indicator of its value.
19.

Corporations

0

206, 211

Once a shareholder satisfies the Aronson test for demand excusal,
the burden shifts to the directors to establish independence, good
faith, and reasonableness.
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Howard M. Handelman, Esquire, PeterJ. Walsh, Esquire, and John
H. Newcomer, Jr., Esquire, of Bayard, Handelman & Murdoch,
P.A., Wilmington, Delaware, for plaintiff.
Lawrence C. Ashby, Esquire, and Keith R. Sattesahn, Esquire, of
Ashby, McKelvie & Geddes, Wilmington, Delaware, for defendants
Earl W. Brian, M.D., John E. Koonce, John H. Abeles, M.D.,
Dwight Geduldig, and Wallace 0. Sellers.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Mitchell A. Karlan, Esquire, of Gibson,
Dunn & Crutcher, New York, New York, for defendant Infotechnology, Inc.
ALLEN,

Chancellor

Avacus Partners, L.P. brings this action individually as a shareholder of Infotechnology, Inc. ("Infotech") and derivatively on behalf
of Infotech against the directors of that company.' Broadly speaking,
Avacus alleges that Infotech's directors participated in the misappropriation of a corporate opportunity, wasted corporate assets, and
engaged in a series of transactions designed for the principle purpose
of entrenching themselves in office. Defendants have moved to dismiss
all claims. Infotech argues that Avacus has no standing to challenge
the alleged misappropriation of a corporate opportunity because the
disputed events occurred before Avacus became a shareholder of
Infotech. With respect to the claims of entrenchment and waste,
Infotech argues first, that they are derivative in nature so Avacus
has no standing to bring them individually, and, second, as derivative
claims they must be dismissed because Avacus made no demand
before bringing the suit and demand would not have been futile.
Infotech has filed three affidavits in support of its motion to
dismiss, which, under Chancery Rule 12(b)(6), converts the motion
into a motion for summary judgment. Thus, I take the facts as those
pleaded in the complaint except to the extent they are otherwise
established by uncontradicted affidavits. From those sources the following facts appear.

1. The company itself is necessarily named as a defendant as well.
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I.

The facts are involved. They find their beginning in a failed
takeover attempt. In 1985, Infotech and a group of investors (the
"1985 Investors Group") attempted to gain control of United Press
International, Inc. ("UPI"), which at that time was emerging from
bankruptcy. This attempt failed, and UPI was purchased by a Mexican investor and newspaper publisher named Mario Vazquez-Rana.
Some members of the 1985 Investors Group initiated litigation
against Mr. Vazquez-Rana over the bidding for UPI. As part of a
settlement agreement in that litigation, Mr. Vazquez-Rana transferred 40% of the common stock of Comtex Scientific Corporation2
to FNN Group, Inc. , a corporation all of whose shareholders were
members of the 1985 Investors Group. FNN Group then transferred

a block of Comtex shares amounting to 8% of Comtex's stock to a
wholly owned subsidiary of Infotech, leaving FNN Group with a
32% share of Comtex's stock. Also as part of the 1986 settlement
agreement with Vazquez-Rana, approximately twenty-seven members of the 1985 Investors Group purchased Comtex notes that were
convertible into Comtex stock.4 At that time Infotech entered into
put/call agreements with these noteholders permitting them to put
the notes to Infotech in exchange for Infotech stock. Infotech entered
into a similar agreement with FNN Group and its shareholders.
After Vazquez-Rana's acquisition of UPI in 1985, that company
continued to incur substantial losses. By late 1987, Infotech learned
that Vazquez-Rana was willing to sell his interest in UPI allegedly
"for a negligible amount" (Am. Cmpl. 37). In January 1988, Dr.
Earl Brian, Infotech's CEO, formed WNW Group, Inc. ("WNW
Sub") to acquire control of UPI. WNW Sub is a Delaware corporation and is a wholly-owned subsidiary of a Turks and Caicos

2. Comtex is UPI's principal distributor of newswires to electronic data base
vendors and publishers. The 40% block of Comtex stock transferred to FNN were

shares owned by UPI, and apparently constituted all such shares held by UPI.

3. Perhaps coincidentally, FNN is the acronym used to refer to the company
that is Infotech's primary asset, Financial News Network, Inc. FNN Group also
has the same address as Infotech, but no direct corporate connection is alleged
between Infotech and FNN Group.

4. According to an affidavit submitted by defendants, in early 1989 the

WNW Group shareholders numbered nineteen, FNN Group shareholders numbercd
seven, and the Comtex shareholders numbered twenty-three, but some individuals
or entities were members of two or all three of the groups. The record contains
no evidence of the number of Comtex noteholders, FNN Group shareholders, and
WNW Parent shareholders before that time.
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corporation, also called WNW Group, Inc. ("WNW Parent"). WNW
Parent was owned by approximately nineteen individuals and entities,
three of whom were also shareholders of FNN Group, and all of
whom were members of the 1985 Investors Group. Infotech became
a stockholder of WNW Parent at some point, but it is unclear whether
Infotech was a WNW Parent stockholder in January 1988.
On February 19, 1988, Vazquez-Rana sold a ten-year irrevocable proxy to vote the shares of New UPI, Inc. ("NewUPI") to
WNW Sub for $110,000. 5 NewUPI owns a controlling interest in
UPI, and evidently has no other significant assets. Dr. Brian, apparently acting for WNW Sub, then replaced the officers and directors
of UPI with himself and other persons affiliated with him. Infotech
immediately began to make direct and indirect loans (via WNW
Sub) to UPI, allegedly to fund UPI's working capital needs. Infotech
also participated in a $15 million private placement of UPI convertible
preferred stock, purchasing at least $1 million of such stock and
purchasing an option for an additional $2 million of such stock. The
remaining shares were acquired by persons and entities who were
shareholders of WNW Parent and FNN Group.
In September 1988, NewUPI increased its authorized capital
and granted an option to WNW Sub to acquire 100,000 shares of
common stock allegedly for no consideration. This option provided
WNW Sub with the opportunity to own 99% of NewUPI's equity
and to reduce Mr. Vazquez-Rana's interest in NewUPI's equity
from 95% to less than 1%.
To review this chain of ownership as of the end of 1988, NewUPI
owned a controlling interest in UPI, WNW Sub owned a proxy to
vote NewUPI's shares and an option to acquire 99% of NewUPI's
equity, and WNW Parent owned WNW Sub. Infotech owned a 20 %
interest in WNW Parent, and many of the officers and directors of
WNW Sub, NewUPI, and UPI were also officers or directors of
Infotech.
Infotech is a publicly traded company that holds, as its primary
asset, a 45% interest in Financial News Network, Inc. ("FNN").
In late 1988, reports in the financial press indicated that there was
lively interest in acquiring FNN. One route to that objective could

5. This is the allegation in the amended complaint. There is some indication
in the record that there may have been additional, contingent consideration. That
matter is left unclear currently.
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have entailed a hostile takeover of Infotech. Avacus maintains that
the Infotech board responded to these rumors by amending Infotech's
corporate by-laws and issuing stock into "friendly" hands to consolidate the board's control over the corporation. At a series of board
meetings in early 1989, the Infotech directors discussed amending
the corporate by-laws to increase the difficulty of removing directors
from office. Chief among these amendments was a provision requiring
the vote of 80% of the outstanding stock in order to remove a
director from office. The board voted to amend the by-laws at
meetings on January 6 and March 23, 1989.
At a January 6, 1989 meeting the Infotech board also discussed
increasing Infotech's ownership in Comtex (recall that Infotech had
acquired 8% of that stock after the settlement with Vazquez-Rana)
and discussed acquiring UPI for stock. At a meeting on February
3, the Infotech board resolved to exercise its rights under the 1986
put/call agreements to exchange Infotech stock for the Comtex stock
owned by FNN Group, as well as for the convertible Comtex notes
held by members of the 1985 Investors Group. These exchanges,
together with Infotech's existing 8% stock interest in Comtex, would
apparently give Infotech a controlling interest in Comtex.
At the February 3, 1989 board meeting, the Infotech board also
affirmed its desire to acquire UPI, and the directors instructed
management to hire Prudential-Bache to advise the company in that
connection.
In three transactions in February and March of 1989 (the "Comtex Exchanges"), Infotech issued shares of its common stock in
exchange for the Comtex stock and notes. The exchange rate was
based on a $10 million asset valuation of Comtex obtained from an
independent appraiser.
Plaintiff alleges that all of this activity was directed at placing
Infotech stock in friendly hands to protect against a threatened
takeover. Avacus had been acquiring stock; rumors about FNN had

been in the press. On February 27, 1989 Avacus delivered a Schedule
13D to Infotech, indicating that it was considering seeking control
of Infotech. At 10:00 p.m. that night the Infotech board met to
consider the acquisition of UPI by merging WNW Sub into Infotech
with Infotech surviving (the "WNW Merger"). The merger was to
be structured so that Infotech would issue stock to WNW Parent in
exchange for WNW Parent's shares in WNW Sub. WNW Parent

would then dissolve, distributing the Infotech stock to its shareholders
other than Infotech. Prudential-Bache advised Infotech that it believed
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it would be in a position to conclude its work and give an opinion
to the effect that the exchange ratio contemplated by the proposed
merger agreement was fair to the stockholders of Infotech. The board
was informed that the merger agreement provided for an adjustment
in the exchange ratio if Prudential-Bache could not render a fairness
opinion with respect to the ratio as it was set at that time. The
board then approved the proposed merger. Press releases announcing
a merger agreement, however, actually were released to the public
about five hours before the Infotech board met to pass upon the
merger on February 27. The merger agreement was filed with the
Secretary of State of Delaware on February 28, the morning after
the board meeting approving the merger.
*

*

Avacus daims that the Comtex Exchanges and the WNW Merger
served to entrench the Infotech directors by placing a substantial
block of shares in "friendly" hands. A total of twenty-seven individuals and entities received Infotech stock in the Comtex Exchanges
and in the WNW Merger. 6 All of these shareholders were members
of the 1985 Investors Group. All had a history of investing in projects
with Dr. Brian.
Altogether Infotech issued a total of approximately 2 million
shares in the WNW Merger and the Comtex Exchanges, increasing
the number of its outstanding shares from approximately 7.3 million
to approximately 9.3 million. Avacus alleges that these transactions
increased the number of shares in the hands of the directors or
persons friendly to them from 13% to 32%. The transactions also
diluted Avacus's holdings in Infotech from 9.88% to 7.78%.
Avacus also claims that Infotech received grossly inadequate
consideration in exchange for its stock. In the Comtex Exchanges,
Avacus claims that Infotech exchanged stock that the directors valued
at approximately $5 million for 1,786,181 Comtex shares with a
market value of $279,000 and Comtex notes convertible into shares
with a market value of about $125,000. In the WNW Merger,
Infotech issued shares the directors valued at over $16 million for
a company whose primary asset, the option to vote NewUPI's stock,
had been acquired one year earlier for $110,000. According to the
amended complaint, NewUPI did not appreciate in value during
this year since UPI had continued to lose millions of dollars. More-

6. See note 4, supra.
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over, at the time of the merger, NewUPI owed Infotech $4.5 million,
which could constitute additional consideration for the merger.
II.
The amended complaint contained five counts alleging breach
of fiduciary duty or interference with voting rights.7 As characterized
by plaintiff:
Count I alleges that the Directors converted to themselves and/or persons closely associated with them the corporate opportunity to acquire the controlling interest of
United Press International, Inc. ("UPI") and that they
then financed the operation of UPI with the corporate
treasury of Infotech. Am. Cmpl.
3-5, 92.
Count II alleges that the Directors caused Infotech to
enter into an agreement to acquire WNW Group, Inc. (the
"WNW Merger") and to issue to themselves and/or persons
closely associated with them the equivalent of 19.74 percent
of Infotech's then outstanding stock in exchange for grossly
and fraudulently inadequate consideration. The Directors
failed to candidly disclose the terms and effect of the transaction to the stockholders. A purpose of the transaction and
of the nondisclosure was entrenchment. Am. Cmpl.
7,
96-97.
Count III alleges that the Directors caused Infotech to
enter into three separate transactions -involving stock and
notes of Comtex Scientific Corporation (the "Comtex
Transactions") and to issue to themselves and/or persons
closely associated with them the equivalent of approximately
5 percent of Infotech's then outstanding stock in exchange
for grossly and fraudulently inadequate consideration. The
Directors failed to candidly disclose the terms of these transactions to the stockholders. A purpose of these transactions
and of the nondisclosure was entrenchment. Am. Cmpl.
7, 101-102.

7. The amended complaint also contained a Count VI alleging breach of
the duty of candor for failing to disclose information about the complained of
transactions in the proxy materials issued before the November 20, 1989 shareholders

meeting. Avacus' brief states that this claim is moot. It will be dismissed on that
ground.
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Count IV alleges that the challenged transactions resulted in a dilution of Avacus's Infotech stock and significant
106.
reduction in Avacus's voting power. Am. Ompl.
Count V alleges that the Directors enacted certain bylaw amendments for the purposes of entrenchment and

protection from liability for their wrongful conduct. Am.
Cmpl.
111.
Avacus seeks an order canceling the shares issued in the complained of transactions; enjoining the exercise of their voting rights,
declaring the transactions void and rescinding the transactions. Avacus also seeks the appointment of a receiver to manage the affairs
of Infotech, and an equitable accounting and damages from the
Infotech directors for the complained of transactions.
[1-2] Infotech has moved to dismiss the individual claims in

Counts II through V and the derivative claim in Count I on the
grounds that Avacus lacks standing to litigate all those matters. It
has moved to dismiss all the derivative claims on the grounds that
pre-suit demand on the board of directors was not excused and was
not made. In support of its motion, Infotech has filed several affidavits, which under Chancery Rule 12(b)(6) converts its motion to
dismiss into a motion for summary judgment. None of the affidavits
touch on Infotech's grounds for seeking dismissal of the various
individual claims, however, so these claims will be evaluated under
8
the test for motions to dismiss.
[3] The legal standard for determining the pending application
is not controversial. A motion to dismiss will be granted only when
no state of facts reasonably foreseeable under the well pleaded allegations of the complaint would entitle plaintiff to relief. Delaware
State Troopers Lodge v. O'Rourke, Del. Ch., 403 A.2d 1109 (1979).
Generally "mere conclusions" are not to be considered. Grobow v.
Perot, Del. Supr., 539 A.2d 180 (1988).
[4] A motion for summary judgment is to be granted only when
no material facts are in dispute and the moving party is entitled to
8. Infotech also argues that the requests to rescind the transactions and

cancel the newly issued shares should be stricken because the individuals receiving
the stock are indispensable parties but were not joined. This argument is, in effect,

an invitation to demand an appropriate remedy should a claim be stated and proved.
A more appropriate time to determine the nature of a remedy is after a right to
a judgment has been established. Therefore, I will not rule now on the possible
availability of rescission-type remedies.
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judgment as a matter of law. Bershad v. Curtiss-Wright Corp., Del.
Supr., 535 A.2d 840, 844 (1987).
A.

Plaintiff has no Standing to Litigate Claims of Misappropriation of
Infotech Opportunity
Count I alleges that the Infotech directors participated in the
misappropriation of a corporate opportunity in breach of their fiduciary duties when they caused WNW Sub to purchase a proxy to
vote the shares of NewUPI rather than having Infotech itself purchase
that proxy. Avacus alleges further that the directors caused Infotech
to finance WNW Sub's acquisition of the proxy by loaning money
to WNW Sub to cover the operating expenses of UPI. The act of
loaning money, if it constitutes a wrong at all, could be seen either
as an independent wrong or as a constituent part of the diversion
of the claimed corporate opportunity. The amended complaint is
consistent with either interpretation, but seems to emphasize the
latter.
[5] How the amended complaint is interpreted on this score is
important to Avacus because Avacus was not a shareholder of Infotech
on February 19, 1988, when WNW Sub purchased the proxy, but
was a shareholder when Infotech loaned money to WNW Sub the
following summer. Section 327 of the Delaware General Corporation
law requires that the plaintiff in a derivative suit be a shareholder
at the time of the transaction it complains about. Thus, Avacus lacks
standing to challenge a wrong to the Company that occurred on
February 19. Avacus argues that the wrong it complains about was
the acquisition of ownership (rather than control) of NewUPI (and
hence of UPI) at a bargain price. WNW Sub did not acquire
ownership of NewUPI, it is argued, until September 1988 when
NewUPI increased its authorized capital and, apparently for no
consideration, granted an option to WNW Sub to vote 99% of
NewUPI's stock.
[6] This attempt to move back the date of the alleged wrong
is unavailing in my opinion. Acquisition of control over NewUPI is
plainly the relevant event. If that were no wrong to Infotech, on
what possible basis could the acquisition of ownership by WNW Sub
be thought to be a wrong to Infotech? If, however, acquisition of
the proxy was a misappropriation of an opportunity that rightfully
belongs to Infotech, then all that flowed from that wrong could be
compensable to Infotech. In either event, it is the acquisition of
control that is the critical event. When that occurred Avacus was
not a stockholder of Infotech. It therefore has no standing to litigate
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the claim that the proxy transaction constituted a wrong to the
company. See Levien v. Sinclair Oil Corp., Del. Oh., 261 A.2d 911,
921-22 (1969), rev'd on other grounds, Del. Supr., 280 A.2d 717 (1971). 9
Avacus asserts that, even if the diversion of the corporate opportunity
occurred with the sale of the proxy on February 19, 1988, it nevertheless has standing to challenge the transaction because it is in
privity with an individual who did purchase shares on February 19.
This individual, Johannes Nyks, the president and general partner
of Avacus, placed an order with a broker on February 19 to purchase
Infotech stock. He did not take title to these shares, however, until
the trade settled. An affidavit filed by Infotech establishes that the
trade did not settle until February 26.
This argument raises the question of when does a purchaser of
stock become a stockholder of the firm for purposes of Section 327.
This court has had occasion to note that the purpose of Section 327
is to deter individuals from purchasing stock solely to institute litigation. See, e.g., Newkirk v. W.J. Rainey, Inc., Del. Ch., 109 A.2d
830 (1954). This policy might be easily frustrated if individuals could
place orders to purchase stock on the same day the challenged
transaction occurred. The wholesome policy of Section 327 will be
best promoted by regarding a buyer of stock to qualify as a stockholder
under Section 327 only upon the settlement of the trade. Since it
appears undisputed that Mr. Nyks did not get title to his stock until
February 26, he also has no standing to challenge Infotech's failure
to acquire UPI. Infotech, therefore, is entitled to summary judgment
of dismissal on the allegations in Count I pertaining to the acquisition
of the proxy to vote NewUPI's shares.' 0
B. Claims of Entrenchment Are, in the Circumstances Alleged, Individual,
Not Corporate Claims
Count II alleges that the Infotech directors breached their fiduciary duties because they approved the WNW Merger for grossly

9. Count I can also be read to allege that the Infotech directors breached
their fiduciary duties when they thereafter approved loans to WNV Sub and UPI.
Plaintiff plainly was a shareholder at the time such loans were made. If they were
made for an improper purpose defendants will be liable for any injury to the
corporation that arose from them. There is no defect in plaintiffs standing to
litigate a claim of that sort. Infotech is not entitled to summary judgment on these
latter allegations.
10. This holding makes it unnecessary to decide whether Avacus' privity with
Nyks would have given Avacus standing to challenge the loss of corporate opportunity.
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inadequate consideration, and for the purpose of entrenching themselves in office. Count III contains identical allegations about the
Comtex Exchanges. Count V alleges that the directors breached their
fiduciary duties by amending the company's by-laws to entrench
themselves in office. These counts were brought individually and
derivatively. Count IV alleges that the WNW Merger and the Comtex
Exchanges improperly reduced Avacus' voting power. This count
was brought individually.
Infotech moved to dismiss the individual claims in each of these
counts, arguing that the claims are for waste and entrenchment and
may only be brought derivatively.
[7-8] An alleged wrong involving a corporation is individual in
nature when it injures the shareholders directly or independently of
the corporation. Kramer v. Western Pac. Indus., Del. Ch., 546 A.2d
348, 351; Moran v. Household Int'l, Inc., Del. Ch., 490 A.2d 1059,
1070 (1985), aff'd, Del. Supr., 500 A.2d 1346 (1985). A wrong is
derivative in nature when it injures the shareholders indirectly and
dependently through direct injury to the corporation. Kramer, 348
A.2d at 353.
To illustrate, if a board of directors authorizes the issuance of
stock for no or grossly inadequate consideration, the corporation is
directly injured and shareholders are injured derivatively. The claim
that this act constituted waste of corporate assets could be asserted
only by the corporation itself or, in proper circumstances, by a
shareholder derivatively. If, instead, a board issues stock for adequate
consideration but with the wrongful intent of entrenching itself, there
is no injury to the corporation. The corporation has been fully
compensated for its stock. But if one accepts that the stock was
issued primarily for entrenchment purposes (to an associate, let's
suppose, who had confidentially promised to keep the board in office),
it may constitute a wrong to the shareholders. What has arguably
been affected is not a corporate property or right, but the right of
shareholders to elect the board without unfair manipulation. In all
events, whether it is a strong claim or a weak claim, such a claim
as may exist is individual, not corporate. The fact that all shareholders
have been affected equally does not make this claim of improper
interference with the right to vote a corporate claim.
[9-10] Claims of waste will always be derivative claims, but
claims of entrenchment may be either individual or derivative or
both depending on the circumstances. An entrenchment claim will
be an individual claim when the shareholder alleges that the en-
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trenching activity directly impairs some right she possesses as a
shareholder, such as the right to vote her shares." Shareholders do
have a right to vote their shares, however, so a claim that the board
improperly acted to entrench itself by issuing stock that impacts the
shareholders' voting power may state either an individual or a derivative claim. Lipton v.News Int'l, PLC, Del. Supr., 514 A.2d 1075,
1078-79 (1986); see also Williams v.Geier, Del. Ch., C.A. No. 8456,
Berger, V.C. (May 20, 1987) (allegation that a recapitalization plan
impaired shareholders' voting power states an individual claim).
Assuming the stock is issued for an adequate consideration, the claim
will be only individual. If the stock is issued for inadequate consideration, the corporation itself will be directly injured as well and
both individual and derivative wrongs might be alleged.
[11-15] Applying this analysis to the amended complaint, it is
clear that the entrenchment claims in Counts II and III are individual
in nature, as is the claim of stock dilution in Count IV. The claim
in Count V that the board amended the by-laws to entrench itself
in office also is an individual claim. The changed by-laws can harm
only the shareholders directly because this change in the governance
structure of the corporation is a matter that directly involves the
shareholders' rights to elect and remove directors. The claims of
waste in Counts II and III are derivative claims.
Infotech argues that Avacus cannot ground any individual claims
on diminished voting power because Infotech has not eliminated the
shareholders' power to vote. This argument, I think, is based on a
misreading of the cases discussed above. These cases make clear that
arguments about the degree of interference with the shareholders'
right to vote go to the validity of a claim, not to its nature as
individual or corporate. Lipton, 514 A.2d at 1079 n.4. That issue
cannot be resolved on the current record.
C.

Derivative Claims: Pre-Suit Demand on the Board was Excused in the
Circumstances Alleged

The preceding discussion indicates that Avacus has asserted two
possible derivative claims-the claims of waste in Counts II and III

11. Cf Moran v. Household Int'l, Inc., Del.
aff'd, Del. Supr., 500 A.2d 1346 (1985) where
no individual right to receive takeover bids and
board activity that deters such bids and protects
action.

Ch., 490 A.2d 1059, 1070 (1985),
it was held that shareholders have
therefore any wrongfully motivated
incumbency states only a corporate
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attacking the WNW Merger and the Comtex Exchanges. Infotech
argues that it is entitled to summary judgment of dismissal on these
claims because demand on the board would not have been futile but
nevertheless was not made.' 2 Avacus alleged several reasons in the
amended complaint why demand is excused; I need discuss only
one. Accepting the allegations made as true, the disparity between
value received by Infotech in the Comtex Exchanges and the WNW
Merger and the value it paid out was such that one cannot say now
that they were not wasteful. For the reasons that follow, I conclude
that this state of affairs excuses pre-suit demand in this instance.
[16] The test for deciding when demand is excused is whether
the facts alleged in the complaint, if true, create a reasonable doubt
that 1) the directors are disinterested and independent, and 2) the
challenged transaction was otherwise the product of a valid business
judgment. Aronson v. Lewis, Del. Supr., 473 A.2d 805, 815 (1984).
The first prong of this test appears to be directed to the interestedness
of the directors at the time the action was filed, while the second
prong focuses on the board's approval of the challenged transaction.
Pogostin v. Rice, Del. Supr., 480 A.2d 619, 624 (1984). If the court
concludes that the facts alleged create room for a reasonable doubt

about the availability of business judgment protection at either time,
then demand is excused. Id. at 624-25.
I focus here only on the second aspect of the test and conclude
that the pleading does raise a reasonable doubt that the Comtex
Exchanges and the WNW Merger constituted waste and hence were
not the product of a valid business judgment. The question for the
court when a plaintiff alleges waste is whether the consideration
received by the corporation was "so inadequate that no person of
ordinary, sound business judgment would deem it worth that which
the corporation paid." Grobow v. Perot, Del. Supr., 539 A.2d 180,
189 (1988); Saxe v. Brady, Del. Ch., 184 A.2d 602, 610 (1962).
[17] In the Comtex Exchanges, Avacus alleges that Infotech
exchanged stock worth $5 million for Comtex shares and notes with
a market value of about $400,000. In the WNW Merger, Avacus
alleges that Infotech exchanged stock worth $16 million to gain control
12. Rule 23.1 looks to the allegations in the complaint, therefore a motion
made under that rule seems to demand resolution pursuant to the test governing
a motion to dismiss. If, however, the allegations of the complaint can satisfy the
test of Rule 23.1 but a defendant files affidavits definitively rebutting the allegations
of the complaint, the defendant would be entitled to summary judgment dismissing
the complaint.
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of a company whose primary asset, according to the complaint, had
been purchased a year earlier for $110,000. In both cases Avacus
has alleged a litigable case of waste under the Grobow test. More
importantly, Avacus has alleged specific facts that quantify the alleged
inadequacy of the consideration received. The facts alleged in the
complaint indicate that Infotech paid over 10 times fair market value
for a large block of stock and convertible notes of one company,
and that Infotech paid 100 times the price paid a year earlier for
control of a second company. To corroborate the claim that the
value of these two companies could not possibly justify the amount
of consideration paid, the complaint also includes specific allegations
about the dismal operating performance of both companies.
Infotech argues that Avacus can only state a valid claim of waste
if the corporation received no consideration for what it paid. As is
clear from the statement of the law quoted above, this is not the
law of Delaware. I cannot say as a matter of law that transactions
as disproportionate as these are alleged to be do not constitute
actionable waste.
[18] Infotech argues further that the board's reliance on a report
of an independent appraiser when it set the exchange rate for the
Comtex Exchanges, and its reliance on an independent fairness
opinion when it approved the WNW Merger, insulates the board
from any claim that the decisions were not the product of valid
business judgments. Defendants here attempt to raise an evidentiary
matter to the status of a rule of law. I cannot say as a matter of
law that a plaintiff cannot prove a claim of waste because the board
acts on the basis of an independent asset appraisal or fairness opinion.
These are matters-the reliability of these opinions (see Smith v. Van
Gorkom, Del. Supr., 488 A.2d 858 (1985))-that require adjudication.
Turning to the record, Infotech cites facts that it maintains rebut
Avacus's claim of waste. With regard to the Comtex Exchanges,
Infotech argues that the Comtex stock was so thinly traded that its
market value was not a good measure of its intrinsic value. While
this may be so, it serves only to raise an issue of fact, which itself
precludes summary judgment. Next, Infotech argues that the Comtex
Exchanges cannot be unfair because the exchange ratio was determined according to agreements entered into in 1986. This, too, raises
triable issues of fact. The exchange ratio was set based on an asset
appraisal the accuracy of which plaintiff seeks to draw into question.
Infotech also argues that the facts surrounding the WNW Merger
rebut any claim that that transaction was wasteful. Specifically,
Infotech claims that a private placement by UPI of stock worth $15
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million indicates that outside investors valued UPI at over $30 million. The record indicates, however, that many of the investors in
this private placement may have been shareholders of WNW Parent.
In all events, this again, raises triable issues of fact.
Finally, Infotech argues that its response to a demand by another
dissatisfied shareholder conclusively demonstrates that demand by
Avacus would not have been futile. The same month Avacus filed
its original complaint, Infotech received a demand from another
shareholder challenging the same transactions challenged by Avacus.
The Infotech board established a special committee consisting of two
newly appointed board members to investigate the transactions. Neither member of the special committee had any prior connections
with Infotech or the challenged transactions. The special committee
retained independent counsel, and, in April 1989, issued a report
recommending that Avacus not take any action with respect to the
challenged transactions. There has been no discovery of the work of
that committee.
Infotech argues that these events establish that demand upon
the board would not have been futile. While this argument has some
intuitive appeal, it misapprehends the issue presented to the court
when a shareholder institutes a derivative litigation without first
making a demand upon the board. The court is to decide whether
the complaint has alleged "with particularity the efforts, if any, made
by the plaintiff to obtain the action he desires from the directors
[or] the reasons .

.

. for not making the effort."

Chancery Court

Rule 23.1. If a shareholder chooses to forego demand, he bears the
burden of pleading that demand is excused. The Aronson test sets
forth the standards the court should apply to decide whether the
shareholder has met this burden.
[19] Once a plaintiff has alleged facts to establish that demand
is excused, the corporation is required to meet the different test of
Zapata Corp. v. Maldonado before it can prevail on an argument that
the suit should be dismissed. Del. Supr., 430 A.2d 779 (1981); Allison
on BehalfofG.M.C. v. General Motors Corp., 604 F. Supp. 1106, 112021 (D. Del. 1985). Zapata shifts to the corporation the burden of
proving the independence, good faith, and reasonableness of the
special committee's investigation. In addition, it requires the court
to decide independently if the committee's decision to dismiss the
case should be respected. Zapata, 430 A.2d at 788-89. The Supreme
Court created a heightened standard of review in Zapata in recognition
that the members of a special committee, even if they otherwise

1991]

UNREPORTED CASES

1443

adhere to the standards of "independence, good faith, and reasonable
investigation," may not be able to objectively review their peers on
the board. Id. at 787. In other words, demand may be futile even
if the board responds in a procedurally correct manner.
Zapata establishes a special process that places weight upon the
trial court's discretionary judgment. When a shareholder can allege
such facts excusing demand (a question that is determined under
the test in Aronson), then the more exacting review of Zapata is required
before the board can take control and seek dismissal if it so desires.
Avacus has met the requirements of the Aronson test, so the responses
of the Infotech board to another shareholder's demand is not sufficient
to compel dismissal of Avacus' claims at this point. The case is not
in a posture for any responsible decision by the court of the kind
Zapata requires.
*

*

Infotech's motion for summary judgment on Count I of the
amended complaint is granted only insofar as that Count purports
to allege a claim of misappropriation of a corporate opportunity in
WNW Sub's acquisition of control over NewUPI; it is denied insofar
as that count alleges corporate wrongs arising from improperly made
loans. The motion to dismiss the individual claims of entrenchment
in Counts II, III, IV, and V is denied. The motion for summary
judgment on the claims of waste in Counts II and HI is denied.
The stay of discovery in this matter is hereby lifted.

IN RE DUNKIN' DONUTS SHAREHOLDERS LITIGATION
No. 10,825 (Consolidated)
KINGSBRIDGE CAPITAL GROUP v. DUNKIN' DONUTS
INC.
No. 10,907
Court of Chancery of the State of Delaware, New Castle
November 27, 1990
This consolidated case presented two motions for attorney fees
and expenses. First was a request on behalf of Dunkin' Donuts
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shareholders class plaintiffs for counsel fees and expenses stemming
from their role in the litigation surrounding Kingsbridge's efforts to
acquire Dunkin' Donuts. In the second, Kingsbridge sought counsel
fees and expenses stemming from the unsuccessful effort to acquire
Dunkin' Donuts, Inc.
The court of chancery, per Vice-Chancellor Chandler, found
the plaintiffs had satisfied the "common fund doctrine" elements
which require that: (1) the action is meritorious; (2) a substantial
benefit was received by an ascertainable class; and (3) there is a
causal connection between the action and the benefit received. However, finding the benefit conferred by class plaintiffs to be unquantifiable, the court utilized a quantum meruit approach to determine
the compensation. Therefore, the class plaintiffs were entitled to
compensation of $922,000 for fees and $75,000 for expenses, based

on a limited quantum meruit basis, due to their secondary role to
Kingsbridge. Kingsbridge's motion was denied based upon the rationale that costs associated with Kingsbridge's efforts were part of
the price it considered worth paying in its acquisition effort.
1. Appeal and Error
Corporations
Costs

0= 984(5)

C= 214

0= 171

The grant or denial of counsel fees lies within the sound discretion of the court.
2.

Costs

C-- 194.16

Any discussion of an award of counsel fees and expenses in
shareholder litigation starts with recognition of the so-called American
Rule, under which the prevailing party is responsible for the payment
of his own counsel fees in the absence of statutory authority or a
contractual undertaking to the contrary.
3.

Attorney and Client
Corporations

C--214

C= 155
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Under the common fund doctrine, a litigant who confers a
common monetary benefit upon an ascertainable class is entitled to
an allowance for fees and expenses to be paid from the fund or
property which his efforts have created.
4.

Corporations

C- 214

The corporate benefit doctrine comes into play when a tangible
monetary benefit has not been conferred. It is enough that the
underlying litigation has specifically and substantially benefitted the
class.
5.

Corporations

C= 214

In a common fund case, the applicant for compensation causes
the creation of a fund for the common benefit of an ascertainable
class. It follows that the applicant is entitled to compensation out of
the common benefit to the class, i.e., the fund, because the fund is
the most appropriate method of spreading the costs of the litigation.
6.

Corporations

C= 214

In a corporate benefit case, there is no creation of a fund, yet
a non-mandatory and therapeutic benefit, worthy of compensation,
has been conferred. The doctrine holds, as with the common fund
doctrine, that those who benefit should compensate whoever has
caused the benefit.
7.

Corporations

0= 214

In a corporate benefit case, typically the corporation benefits,
such as in a benefit conferring derivative action, so the corporation
must compensate.
8.

Corporations

C

214

The fee shifting doctrines, common fund and corporate benefit,
are not interchangeable doctrines; both cannot be applied to the
same fee application.
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= 214

Corporations

For an applicant to be entitled to fees and expenses under the
common fund doctrine, he or she must show that (1) the action was
meritorious at the time it was filed, (2) an ascertainable class received
a substantial benefit, and (3) a causal connection existed between
the action and the benefit.
10.

C

Corporations

214

If the court finds that an applicant is entitled to fees and expenses,
it must then determine what amount is fair and reasonable.
11.

C

Corporations

214

Upon accepting that class plaintiffs filed a meritorious suit and
that the benefit sought by that suit chronologically followed, the
burden shifts to the defendant to demonstrate that the lawsuit did
not in any way cause their action. The plaintiff carries the burden
of proving the first two elements of the common fund doctrine, then
the burden shifts to the defendant to disprove the last element of
causation, although the presumption is rebuttable.
12.

C

Corporations

214

To establish the necessary causal connection in a common fund
case, the benefit need not be directly and entirely attributable to the
underlying litigation.
13.

C

Corporations

214

When finding the causal connection in a common fund case,
what is relevant is the benefit achieved by the litigation, not simply
a benefit that, post hoc ergo procter hoc, is conferred after the litigation
commenced.
14.

Costs

0

13

In determining what legal fee is merited, the court typically
considers the nature of the benefit created and the quantity and
quality of the legal work that produced it.
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214

In cases where the benefit created is not quantifiable, the quantum
meyuit approach is often appropriate.
16.

Corporations

C= 214

Costs associated with an acquiring corporation's counsel fees
are part of the price necessary for the success of its offer.
17.

Corporations

0-183, 214

When a bidder is a shareholder, the bidder's status as a shareholder is secondary to its status as a bidder for control of the target
corporation. Consequently, a bidder/shareholder will not be covered
by the common fund doctrine as a shareholder.
18.

Corporations

C--- 214

Delaware courts have been cautious in granting exceptions to
the general rule against awarding counsel fees and do so only under
several narrow exceptions such as the common fund exception.
19.

Corporations

O

214

The public policy behind fee shifting in common fund cases is
well known. Awarding litigant's fees and expenses provides a needed
incentive to shareholders to bring therapeutic action on behalf of a
large and diffused class of shareholders who do not have the organizational ability or funds to seek redress themselves. This same policy
is inapplicable to bidders attempting to acquire a corporation.
A. Gilchrist Sparks, III, Esquire, Kenneth J. Nachbar, Esquire,
Robert J. Valihura, Jr., Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for Kingsbridge Capital Group and DD Acquisition Corporation.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Abbey & Ellis, New York, New
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York; and Klari Neuwelt, of Wolf Popper Ross Wolf & Jones, New
York, New York, for class plaintiffs.
Michael D. Goldman, Esquire, and Peter J. Walsh, Jr., Esquire,
of Potter Anderson & Corroon, Wilmington, Delaware; Kevin G.
Abrams, Esquire, of Richards Layton & Finger, Wilmington, Delaware; and Edwin B. Mishkin, Esquire, of Cleary, Gottlieb, Steen
& Hamilton, New York, New York, for defendant Dunkin' Donuts.
CHANDLER,

Vice-Chancellor

This case presents what appears to be an issue of first impression:
Is a losing bidder in a contest for corporate control entitled to legal
fees, incurred in litigation ancillary to the bidding contest, from the
winning bidder? In the circumstances of this case, I believe the
answer must be no.
Two motions are pending. One is a request by Kingsbridge
Capital Corporation and DD Acquisition Corporation ("Kingsbridge") for counsel fees and expenses stemming from the unsuc-

cessful effort to acquire defendant Dunkin' Donuts Incorporated
("Dunkin' Donuts" or "defendant"), now a subsidiary of the successful bidder, Allied-Lyons PLC ("Allied-Lyons"). Kingsbridge seeks
fees and expenses totaling $1,250,000. The other is a request on
behalf of Dunkin' Donuts' shareholder class plaintiffs ("class plaintiffs") for fees and expenses in the amount of $2,575,000, a request
that likewise derives from their role in the litigation surrounding
Kingsbridge's efforts to acquire the target, Dunkin' Donuts. Both
applications are vigorously opposed. To place the issues in proper
context, the history of this litigation and Kingsbridge's struggle to
acquire Dunkin' Donuts must be reviewed.
I.
During the calm before the storm, Dunkin' Donuts' common
stock closed at as low as $28.25 per share. The stock price, however,

soon started to climb on rumors of a potential takeover. On April
19, 1989, Kingsbridge advised Dunkin' Donuts that it had filed a

Schedule 13-D with the Securities and Exchange Commission stating
that it had acquired a substantial amount of Dunkin' Donuts shares.
Dunkin' Donuts responded to this potential threat by emphatically
stating that it was not for sale and by enacting a series of defensive
measures. These measures included an amendment to its "poison
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pill" rights plan, adoption of an employee stock ownership plan
("ESOP") and placement of a substantial block of stock in friendly
hands.
On May 10, 1989, Kingsbridge contacted Dunkin' Donuts about
meeting to discuss the possibility of a business combination for an
amount in excess of $42 cash for each Dunkin' Donuts share. Repeating its "not for sale" position, Dunkin' Donuts refused to meet
with Kingsbridge.
Kingsbridge's announcement and overtures, however, unleashed
the ever-looming shower of shareholder class actions. From early
May, 1989, to the beginning of June, 1989, at least five shareholder
actions-ultimately involving some 20 law firms-were commenced
in this Court. These actions attacked, among other things, the various
defensive measures enacted by the Dunkin' Donuts board and asserted that the directors were breaching their fiduciary duties with
regard to considering possible takeover proposals.
On June 15, 1989, Kingsbridge commenced a tender offer for
all outstanding shares of Dunkin' Donuts common stock at $43 per
share. The tender offer came with a host of conditions, most of
which involved dismantling Dunkin' Donuts' defensive measures.
Kingsbridge simultaneously commenced an action in this Court seeking invalidation of the defensive measures. In expedited proceedings,
Kingsbridge filed discovery requests, a motion for summary judgment
and a motion for a preliminary injunction.
Before the commencement of the expedited discovery, counsel
for the class plaintiffs met to select co-lead counsel. By secret ballot,
the law firms of Abbey & Ellis and Wolf, Popper, Ross, Wolf &
Jones were selected as co-lead counsel. There were, however, several
firms unwilling to work under the selected firms. These dissident
firms proceeded to conduct a great deal (820 hours) of duplicative
discovery, all of which the class plaintiffs purport to have excluded
from their fee and expenses request.
Upon commencement of discovery, class plaintiffs agreed to work
with Kingsbridge's written discovery requests and to follow its expedited deposition schedule. Class plaintiffs claim to have made
various suggestions before the depositions and to have posed questions
concerning issues pertinent to their interests.
The contrasting interests of the class plaintiffs and Kingsbridge
became crystal clear during briefing on the pending preliminary
injunction motion and at oral argument. Although the class plaintiffs
echoed Kingsbridge's refrain that Dunkin' Donuts' board had breached
certain fiduciary duties, they singularly insisted that the breach
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stemmed from a failure to conduct an auction of the company. At
oral argument, class plaintiffs' counsel urged the Court not to nullify
the poison pill and other defensive measures-the precise relief that
Kingsbridge was forcefully pressing on the Court-until after the
auction process had ended. Kingsbridge, on the other hand, argued
vigorously that the Court should order the poison pill redeemed,
invalidate the placement of preferred stock in friendly hands, and
rescind the common stock sale to Dunkin' Donuts' ESOP. Kingsbridge's efforts were thus aimed at ending the controversy then and
there, with its acquisition proposal assured of success. A free and
open auction to the highest bidder, as sought by class plaintiffs, was
the last thing Kingsbridge had in mind.
On August 7, 1989, the Court denied the motions for preliminary
injunctive relief for failure to demonstrate a likelihood of irreparable
harm. Kingsbridge's separate motion for summary judgment was
rejected as not yet ripe for decision. Kingsbridge Capital Group v.
Dunkin' Donuts, Inc., Del. Ch., C.A. No. 10,907, Chandler, V.C.
(Aug. 7, 1989).
Kingsbridge, on August 15, advised the Court that it had changed
its tender offer. It now offered $45 per share if the ESOP shares
were ordered rescinded and the preferred stock placement was rescinded or redeemed. Kingsbridge also requested an office conference
to discuss a prompt trial. A trial was scheduled for September 18,
with a pretrial conference to take place on August 23. A second
round of discovery commenced with Kingsbridge again leading the
effort. In class plaintiffs' words, in following Kingsbridge's discovery
they "chose not to 'reinvent the wheel."'
On September 11, the Dow Jones news service reported that
although Dunkin' Donuts had rejected the latest Kingsbridge offer,
at the same time it had instructed its financial adviser to explore
whether or not shareholder values would be maximized by remaining
independent or by some other alternative, including an acquisition
of the company by a third party. As history informs, an auction of
Dunkin' Donuts followed.
Class plaintiffs purport to have monitored the auction process.
Kingsbridge took part in the auction. Although rumblings were heard,
the auction process did not generate any additional litigation. AlliedLyons won the bidding contest, offering $47.25 per share as opposed
to Kingsbridge's top bid of $45. In their agreement with AlliedLyons, Dunkin' Donuts redeemed the rights issued pursuant to its
poison pill rights plan and agreed to approve the acquisition pursuant
to 8 Del. C. § 203.
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Next, class plaintiffs moved for a temporary restraining order
to set aside a small portion of the tender offer proceeds to cover
such fee award as the Court might make pursuant to an application
by class plaintiffs. Kingsbridge did not take part in the motion, nor
did it make a similar motion. To facilitate the transaction, on December 11, 1989, Allied-Lyons agreed that if its tender offer were
successful it would cause Dunkin' Donuts to pay counsel fees and
expenses awarded by the Court up to $2,500,000 for fees and $75,000
for expenses. That stipulation, nevertheless, reserved the right to
challenge any application on the part of class plaintiffs.
II.
[1-2] The grant or denial of counsel fees lies within the sound
discretion of this Court. Chrysler Corp. v. Dann, Del. Supr., 223 A.2d
384, 386 (1966). Any discussion of an award of counsel fees and
expenses in shareholder litigation starts with recognition of the socalled American Rule, under which a prevailing party is responsible
for the payment of his own counsel fees in the absence of statutory
authority or contractual undertaking to the contrary. Tandycraft, Inc.
v. Initio Partners, Del. Supr., 562 A.2d 1162, 1164 (1989); Walsh v.
Hotel Corp. of America, Del. Supr., 231 A.2d 458, 462 (1967). This
recognition is, however, incomplete without acknowledging the decisional exceptions by which this Court sanctions "fee-shifting."
Relevant to the present situation are the "common fund" and "corporate benefit" doctrines.
[3-4] Under the common fund doctrine, a litigant who confers
a common monetary benefit upon an ascertainable class is entitled
to an allowance for fees and expenses to be paid from the fund or
property which his efforts have created. Robert M. Bass Inc. v. Evans,
In re Macmillan, Inc. Shareholders Litigation ("In re Macmillan, Inc.
Shareholders Litigation"), Del. Ch., C.A. Nos. 9909 & 9953, Jacobs,
V.C., slip op. at 6, 7 (Nov. 16, 1989); Tandycraft, Inc., supra;
Weinberger v. UOP, Inc., Del. Ch., 517 A.2d 653, 654 (1986); Chrysler
Corp. v. Dann, supra. The corporate benefit doctrine comes into play
when a tangible monetary benefit has not been conferred. Tand.ycraft,
Inc., supra; Chrysler Corp., supra. It is enough, the doctrine holds, that
the underlying litigation has "specifically and substantially" benefited
the class. Chrysler Corp., supra. The present case comes under the
common fund rubric for the simple reason that the benefit received
by the Dunkin' Donuts shareholders is measured by a monetary
fund, i.e., the increase in Dunkin' Donuts' stock price assertcdly
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due to the plaintiffs' litigation efforts. See In re Macmillan, Inc. Shareholers Litigation, supra, slip op. at 8. Before proceeding, however, I
must address Kingsbridge's argument that fee shifting, in the present
case, should take place under either the common fund or corporate
benefit doctrine.
Kingsbridge advances this argument, one suspects, to preserve
the possibility of collecting fees and expenses in the event this Court
finds they are precluded from collecting under the common fund
doctrine. Indeed, one of the defendant's arguments is that Kingsbridge's application should be denied because the common fundthe money to be paid to Dunkin' Donuts' shareholders-has been
paid out, thereby eliminating the fund. Kingsbridge counters this
argument, but states that it should be entitled to compensation under
the corporate benefit doctrine, nevertheless. In other words, if the
fund is exhausted, the applicant should be able to collect under the
corporate benefit doctrine. In the circumstances here, however, no
logical or legal support exists for Kingsbridge's "pick a doctrine"
argument.
[5] Kingsbridge's application for fees and expenses falls under
either the common fund or the corporate benefit doctrine, not both.
The logic of this view is plain upon closer examination of the
underlying premise of both doctrines, i.e., that those benefited should
compensate whoever causes the benefit. In a common fund case, the
applicant has caused the creation of a fund for the common benefit
of an ascertainable class such as the Dunkin' Donuts shareholders.

Under the common fund doctrine, it follows, the applicant is entitled
to compensation out of the common benefit to the class, i.e., the
fund. This Court has explicitly recognized that where a fund is
created, fees will normally be paid from that fund since that is the
most appropriate method of spreading the costs of the litigation.
Eisenberg v. Chicago Milwaukee Corp., Del. Ch., C.A. No. 9374, Jacobs,
V.0., slip op. at 7 (Oct. 25, 1988). The benefited individuals thereby
compensate whoever caused the benefit.
[6-7] In a corporate benefit case, there is no creation of a fund,
yet a non-mandatory and "therapeutic" benefit, worthy of compensation, has been conferred. Id. The doctrine holds, as with the
common fund doctrine, that those who benefit should compensate
whoever has caused the benefit. See SugarlandIndustries, Inc. v. Thomas,
Del. Supr., 420 A.2d 142, 149 (1980). Typically the corporation
benefits-such as in a benefit conferring derivative action-so the
corporation must compensate. Each doctrine addresses distinct factual
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situations. This point is best illustrated by the cases cited by Kingsbridge in support of its position.
Kingsbridge maintains that Sugarland supports its position. Sugarland Industries, Inc. v. Thomas, supra. To the contrary, Sugarland
illustrates the distinction between the doctrines. Sugarland involves
two separate fee awards for two separate phases of the same litigation.
The first phase created a monetary benefit in the form of a common
fund distinct from the second phase that created a non-monetary
intangible corporate benefit. The Court treated each phase separately
and in turn awarded two distinct fees for each distinct phase of
litigation.
[8] Kingsbridge also cites Eisenberg v. Chicago Milwaukee Corporation, supra, for the same proposition. That case again, unlike the
present case, involved two separate fee applications. Slip op. at 4.
Like Sugarland, one application involved a common fund and the
other an intangible corporate benefit. Again, the Court found a
different doctrine to be applicable to each fee application. Nowhere
did the Court treat the doctrines as interchangeable. Eisenberg and
Sugarland therefore do not stand for Kingsbridge's proposition that
both doctrines can be applied to the same fee application. Rather,
Eisenberg and Sugarland illustrate the distinctness of each doctrine.
While Kingsbridge's application properly falls under the common
fund doctrine, my reasons for rejecting it (as will be seen) would
apply to either doctrine.
[9-10] For an applicant to be entitled to fees and expenses under
the common fund doctrine, he or she must show that (1) the action
was meritorious at the time it was filed; (2) an ascertainable class
received a substantial benefit; and (3) a causal connection existed
between the action and the benefit. Chrysler Corp., 223 A.2d at 38687; In re Macmillan, Inc. Shareholders Litigation, supra. If the Court
finds that an applicant is entitled to fees and expenses, it must then
determine what amount is fair and reasonable.
A. Class Plaintiffs
The first question is whether class counsel are. entitled, at all,
to an award of counsel fees and expenses. As previously noted, an
applicant must show that the action was meritorious, that there is
a benefited class and that there is a causal connection between the
action and the benefit. That class counsel's litigation was meritorious
and that there is a benefited class is undisputed. Whether there was
a causal connection between class plaintiffs' action and the benefit
is, however, hotly contested.
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[11] Upon accepting that class plaintiffs filed a meritorious suit
and that the benefit sought by that suit chronologically followed, the
burden shifts to Dunkin' Donuts to demonstrate "that the lawsuit
did not in any way cause their action." Tandycraft, Inc., 562 A.2d
at 1165 (quoting Allied Artists Picture Corp., Del. Supr., 413 A.2d
876, 880). The shifted burden is, of course, not absolute. To rebut,
Dunkin' Donuts must show that the benefit is attributable to other
causes. Dunkin' Donuts argues that they have completely rebutted
the presumption.
First, defendants insist that class counsel never obtained substantive relief on any of their claims. Second, Dunkin' Donuts contends that class counsels' time in this action was spent in advocating
an auction that the board had no obligation to conduct. Next, at
the heart of defendants' argument, is their contention that class
counsels' litigation had no impact whatsoever upon the board's decision to pursue alternative means for maximizing shareholder value,
i.e., conducting an auction. Defendants support this last assertion
with the affidavit of Robert M. Rosenberg ("Rosenberg"), the chairman and chief executive officer of Dunkin' Donuts. Defendants' final
argument-which is connected to and flows from their previous
arguments-is that any benefit conferred (the increase in Dunkin'
Donuts' stock price) is due to market factors unrelated to class
plaintiffs' litigation.
Defendants' first two arguments are wholly unpersuasive. Substantive relief is not required for this Court to find a causal connection
between the action and the benefit. See, e.g., Tandycraft, Inc., supra.
Such a requirement would be especially inequitable where, as in the
present situation, a defendant moots a cause of action-effectively
denying plaintiff a chance at a substantive victory. In addition, the
bald assertion that the board was not required to conduct an auction
does not erase the fact that class plaintiffv sought one and one was
in fact conducted. This leaves Dunkin' Donuts' final arguments that
they decided to conduct an auction on their own and that the rise
in Dunkin' Donuts' stock price is wholly attributable to market
factors.
In the end, I am faced with two competing versions of the truth.
For class plaintiffs, the truth is that their litigation effort caused the
board to conduct an auction. For the board, the truth is that class
plaintiffs' litigation had no influence on their decision to conduct an
auction. In addition, the board argues that any benefit to the classDunkin' Donuts' increased stock price-is wholly attributable to
market factors unrelated to class plaintiffs' litigation. The essence of
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this argument is that the stock price rose due to takeover rumors
and Kingsbridge's bids, not class plaintiffs' litigation. The truth in
this case-elusive as it may seem-appears to lie somewhere in the
middle.
[12] I am not convinced that class plaintiffs' litigation, in and
of itself, caused the board to conduct an auction or caused the
increase in Dunkin' Donuts' stock price. The board, having survived
the preliminary injunction stage, was proceeding towards trial with
at least a modicum of confidence. On the other hand, it is wholly
unrealistic to think that the pending litigation in no way weighed
on the board's ultimate decision to conduct an auction. While I
cannot read the minds of the Dunkin' Donuts' board, surely the
board's decision to hold an auction was influenced by class plaintiffs'
litigation. The board was certainly conscious of the plaintiff's litigation strategy. See Board Minutes of September 8, 1989, at 4. This
evidence, that the board was aware of the litigation issues and the
accelerated trial date set by this Court, causes me to discount the
Rosenberg affidavit which asserts that the board did not concern
itself with the pending litigation in making its decision to conduct
an auction. Rosenberg affd at
19, 20. Of course, there is no
way of knowing whether the market reacted to class plaintiffs' litigation, Kingsbridge's bid and litigation, both or neither. To establish
the necessary causal connection, however, the benefit need not be
directly and entirely attributable to the underlying litigation. See In
re MAXXAM Group, Inc. Stockholders Litigation, Del. Ch., C.A. No.
8636, Allen, C., slip op. at 32 (Apr. 16, 1987).
[13] This Court is not unfamiliar with the aforementioned situation. It is a difficult task for a corporation to totally rebut the
presumption in favor of a causal connection where a benefit follows
litigation. Yet, at the same time, this Court should recognize causation independent of litigation. For one, these independent causes,
when they are positive, should be promoted. In addition, the law
should be alert that when finding the requisite causal connection,
"what is relevant is the benefit achieved by the litigation, not simply
a benefit that, post hoc ergo procter hoc, is conferred after the litigation
commences." In re Anderson Clayton Shareholders' Litigation, Del. Ch.,
C.A. No. 8387, Allen, C., slip op. at 7 (Sept. 19, 1988).
What often results, and what I presently find, is that while
Dunkin' Donuts has not totally rebutted the presumption against
them, they have shown that the benefit conferred is at least partly
attributable to other causes. This was the case in In re Josephson
International, Inc. Shareholders Litigation, Del. Ch., C.A. No. 9546,
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Hartnett, V.C., slip op. at 11 (Oct. 19, 1988), where this Court
found that shareholder benefits were attributable in large part to a
special committee, not to shareholder litigation. In a similar case,
In re MAXXAM Group, Inc. Stockholders Litigation, supra, this Court
found a change in market conditions to be the principal cause of
improved merger terms. In both cases this Court did find the shareholder litigation to have caused some of the benefit. The present
situation is analogous to Josephson International and MAXXAM, i.e.,
the benefit is at least partly due to independent action of the board
and the market's reaction to factors other than plaintiffs' litigation.
Finding some causal connection between the benefit and class plaintiffs' litigation leaves the question of how attorneys' fees and expenses
should be determined and what is reasonable.
Class plaintiffs seek an award of counsel fees in the amount of
$2,500,000 and reimbursement of expenses in the amount of $75,000.
They characterize their fee request as a percentage of the benefit
achieved by the Dunkin' Donuts shareholders. That benefit is the
increase in value of Dunkin' Donuts' stock due to class plaintiffs'
litigation effort. Class plaintiffs' claim that they are "certainly, primarily and separately responsible" for the difference between the
$45 per share Kingsbridge bid and the $47.25 per share ultimately
accepted by Dunkin' Donuts after the auction. They argue further
that only they "sought and fought" for the difference between Kingsbridge's offer and what an auction could and did achieve, a benefit
to the class of more than $13,500,000. In addition, class plaintiffs
claim responsibility "in some measure" for the difference between
the approximately $29 per share unaffected market price of the stock
and Allied-Lyons' final offer of $47.25 per share, a total increase of
over $109,500,000. In addition to the benefit conferred, class plaintiffs
point to the standard factors of time spent, difficulty, expertise and
experience of counsel to justify their fees and expenses request. See
Sugarland Industries, Inc. v. Thomas, supra.
The benefit conferred by class plaintiffs is not, however, so easily
determined. In fact, I find it to be unquantifiable for two reasons.
First, as explained, class plaintiffs, at the most, can only be partly
credited with conferring the benefit achieved. Second, as in the
Macmillan litigation, the class plaintiffs occupied only a monitoring,
albeit active, role in the present litigation. In re Macmillan, Inc.
Shareholders Litigation, supra, slip op. at 10.
Class plaintiffs' role, however, is not without value. Because
the interests of Kingsbridge and the class plaintiffs diverged, the
class plaintiffs had to constantly monitor the litigation in light of the
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ever-present possibility of having to take the "lead" role. As this
Court has stated, "[T]heir [class plaintiffs'] efforts merit compensation, because without appropriate counsel fee incentives, public
shareholders of target corporations in situations of this kind might
be left without advocates committed exclusively to their interest."
Id., slip op. at 11. See Burlington Northern, Inc. v. El Paso Co., Del.
Ch., C.A. No. 7050, Brown, C., slip op. at 8 (Dec. 7, 1984).
Accepting that class plaintiffs are due compensation, the question
becomes how that compensation should be determined and how much
compensation should be awarded. In this regard, I accept Dunkin'
Donuts' alternative position that the class plaintiffs can be compensated only on a limited quantum meruit basis due to their secondaryto Kingsbridge-role in this litigation and the attenuated nature of
the benefit conferred.
[14-15] In determining what fee is merited, the Court typically
considers the nature of the benefit created and the quantity and
quality of the legal work that produced it. In re Macmillan, Inc.
Shareholders Litigation, supra, slip op. at 12. Typically, the benefit
achieved by the action is accorded the greatest weight. See Sugarland
Industries, Inc., 420 A.2d at 150. The present case, however, does
not involve a quantifiable benefit. In cases where the benefit created
is not quantifiable, the quantum meruit approach is often appropriate.
In re Macmillan, Inc. Shareholders Litigation, supra. When an unquantifiable benefit is involved, the quantum meruit approach gives the
Court a more equitable means of determining a reasonable fee.
The Court has been supplied with abundant fee-related evidence.
Class plaintiffs' monitoring role required 20 law firms devoting a
total of 3,900 hours to this litigation (820 of which have been excluded
as admittedly redundant). This compares to the 2,100 hours spent
by Kingsbridge in its undisputed lead role. For this reason alone it
is hard to understand how class plaintiffs' hours are anything but
inflated and unreliable. The Court does, however, have the fee paid
to Kingsbridge's counsel-who were being paid on an hourly basisas a gauge of class counsel's worth, on a quantum eruit basis, in
this litigation. In addition, I am convinced that this gauge, when
one considers class plaintiffs' secondary role in this litigation and
the unquantifiable nature of the benefit conferred, more than compensates for the inherent risks of representing class plaintiffs on a
contingency basis. Counsel for Kingsbridge was paid a total of
$922,0001 for their effort in the underlying litigation. This amount,
1. This figure represents counsel fees incurred by Kingsbridgc's lead (Morris,
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together with the $75,000 in expenses requested, is ample compensation for the class plaintiffs.
B.

Kingsbridge

[16] There is no doubt in my mind that Kingsbridge's lawsuit
had merit, meaning that it asserted claims that would easily survive
a motion to dismiss or for summary judgment. But I cannot say
that it directly conferred a benefit upon the stockholder class in the
same sense as the class plaintiffs, for the simple reason that Kingsbridge's efforts were not aimed at securing a sale of Dunkin' Donuts
to the highest bidder. Rather, Kingsbridge's lawsuit was but one
element of its strategy to acquire the target. In other words, Kingsbridge's lawsuit-and the costs associated with it-was part of the
price it considered worth paying in the acquisition effort. To the
extent Kingsbridge's lawsuit added to the price necessary for the
success of its offer, it merely reduced the potential profit expected

from the overall investment in acquiring the target.
It is therefore Kingsbridge's position as a bidder for control of
Dunkin' Donuts that undercuts its claim for fees and expenses. A
litigant's status as an individual plaintiff as opposed to a derivative or
class plaintiff has, of course, no bearing. See Tandcraft, Inc., supra.
Moreover, an applicant's status in litigation for which fees are sought
is the only status at issue in a fee application. For example, an
applicant's former status as a bidder is not an issue if that applicant
seeks fees for a separate derivative action. See LA Partners, L.P. v.
Allegis Corp., Del. Ch., C.A. No. 9039, Berger, V.C. (Apr. 5, 1990)
(Ordered Final Judgment); see also Tandycraft, supra.
This Court has never compensated a shareholder for costs incurred in litigation related to an attempt to acquire a corporation.
Although Kingsbridge asserts that a federal court has done so, see
Joy Manufacturing Corp. v. Pullman-Peabody Co., 729 F. Supp. 449
(W.D. Pa. 1989), its reliance on Joy is misplaced. Joy involved a
fee application by a derivative plaintiff who was not a bidder. For
this same reason, Kingsbridge's reliance on O'Neill v. Church's Fried
Chicken, Inc. [curren t] Fed. Sec. L. Rep.
95,450 (5th Cir. Aug.
30, 1990), is equally misplaced. In both Joy and O'Neill, the fee

Nichols, Arsht & Tunnell) and former (Skadden, Arps, Slate, Meagher & Flom)
counsel. It does not represent the entire Kingsbridge fee application which includes
certain fees and expenses incurred by Kingsbridge's financial adviser and counsel

to that financial adviser.
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applicant occupied the status of a bidder seeking control of a target
corporation.
[17] Bidders are typically, as was Kingsbridge, stockholders of
the target corporation. A bidder's status as a public stockholder in
the target is, however, secondary to its status as a bidder for control
of the target corporation. Indeed, this secondary status is manifest
in the often conflicting interests of bidders and the public stockholders.
See In re Macmillan, Inc. Shareholders Litigation, supra, slip op. at 11.
A bidder's objective is to identify an underpriced corporation and
to acquire it at the lowest price possible. It is a straightforward
investment decision. When the bidder, as in the typical situation,
owes no direct duty to stockholders, it has no obvious reason to try
to "maximize shareholder value." Indeed, its interest, if successful,
will minimize shareholder value. Stockholders, on the other hand,
do not care if the bidder gets a "good deal," they want the most
compensation available for their holding in the company. As recent
cases in this Court illustrate, maximization of shareholder value is
often achieved through an auction of a target company. The downside, for bidders, is that the price may get "bid up" in the heat of
the auction, thereby decreasing the expected profit from the investment. See, e.g., In re Macmillan, Inc. Shareholders Litigation, supra; In
re Holly Farms Corp. Shareholders Litigation, Del. Oh., 564 A.2d 342
(1989). Indeed, the potentially divergent interests of bidder and
stockholder were never more evident than in the present litigation,
where the class plaintiffs sought a lively auction while Kingsbridge
did not.
[18] The courts of this state have been cautious in granting
exceptions to the general rule against awarding counsel fees. CM&M
Group Inc. v. Carroll, Del. Supr., 453 A.2d 788, 795 (1982). As
explained, this Court does so only under several narrow exceptions
such as the "common fund" exception. The policy rationale underlying these exceptions is, in my opinion, clearly inapplicable to
bidders attempting to acquire a corporation.
[19] The public policy behind fee shifting in common fund cases
is well known. Awarding litigants fees and expenses provides a needed
incentive to shareholders to bring therapeutic action on behalf of a
large and diffused class of shareholders who do not have the organizational ability or funds to seek redress themselves. See In re Macmillan, Inc. Shareholders Litigation, supra; see also Mills v. Electric AutoLite Co., 396 U.S. 375, 409 (1970). Bidders, unlike the stockholders
referred to in Macmillan and Mills, are not organizationally disadvantaged. Indeed, the typical bidder is a well organized and well
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financed individual or small group of individual stockholders. They
usually have vast resources that may be tapped to fund lawsuits
necessary to advanced their investment strategy.
While some might characterize lawsuits by bidders as "therapeutic," it strains reason to contend that bidders need the added
incentive of fee shifting. Bidders have the incentive of their investment
objective-acquiring an underpriced target company and reaping the
resulting profit. Of course, this investment objective, like most investments, has risks. A bidder hires experts to identify (and to
investigate) under priced corporations. It may also initiate lawsuits
in order to counter defensive strategies by the target's management.
These information and litigation costs represent a part of the bidder's
entire purchase price. The bidder, however, may be forced to absorb
these investment costs if another potential acquirer is able to bid
higher-a likely risk if the competing acquirer enjoys lower investment costs than its rival. Investment costs such as information and
litigation costs, nevertheless, seem to represent a relatively small
piece of the fmancial picture in most transactions. For that reason,
I think it doubtful that a bidder needs an award of legal fees as an
incentive for it to bring legal action against target directors or
management.
In addition, shifting legal fees to the successful competing bidder2
appears inconsistent with the principle underlying the common fund
and corporate benefit doctrines that the benefited class should foot
the bill of whoever causes the benefit to be conferred. In what sense
can it be said that Allied-Lyons is the benefited class (or even part
of the benefited class)?3 Had Kingsbridge prevailed at the preliminary
injunction stage, Allied-Lyons would not have had an opportunity

2. That the fees would be paid by Kingsbridge's competitor, Allied-Lyons,
is clear because the common fund created by this litigation has already been paid
out to stockholders. Allied-Lyons and Dunkin' Donuts had no reason to expect that
a losing bidder would seek attorneys' fees and expenses. No part of the common
fund was escrowed for that purpose. The funds requested, therefore, must come
out of the target corporation, which means the new owner (Allied-Lyons) must pay
this expense in addition to its winning bid.
3. Kingsbridge cites O'Neill v. Church's Fried Chicken, Inc., supra, for the
proposition that in a common fund case, an acquirer, rather than the stockholders,
may be held accountable for attorneys' fees resulting from an earlier action against
the target corporation. O'Neill, however, is different in one very important respect.
In O'Neill, the earlier action against the target was a derivative action and thereby
deemed a "liability" purchased by the acquirer. The circumstances here do not
support a theory that Allied-Lyons purchased the liability of Kingsbridge's attorney
fees as part of the bidding process.
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to bid for, let alone acquire, Dunkin' Donuts. Rejection of Kingsbridge's injunction application thus encouraged price competition, a
phenomenon that ensures greater benefits for the target's stockholders.
No good reason exists, then, for shifting to the winning bidder
the litigation (investment) costs of the losing bidder. This conclusion
is even more obvious, in my opinion, when one considers that the
risks associated with an offer to acquire the target are largely hedged
by potential acquirers purchasing a substantial block of the target's
stock before the tender offer is announced. This phenomenon was
present in this case, since it is undisputed that Kingsbridge took
approximately $11 million in profit by tendering its target shares to
its competitor, Allied-Lyons. Having effectively hedged its investment
risks, it is not at all clear to me why this Court should increase the
rate of return on Kingsbridge's investment by shifting part of its
costs to its competitor. All of these considerations are underscored
by the actual fee arrangement in this case. Kingsbridge's attorneys
were not employed on a contingency basis; they were employed on
an hourly basis and have already been paid for their services.
III.
For the reasons stated, class plaintiffs are awarded attorneys'
fees totaling $922,000 and expenses totaling $75,000, to be taken
from the fund established by Allied-Lyons. Kingsbridge's application
4
for attorneys' fees and expenses is denied.
IT IS SO ORDERED.

4. Considering the basis for my decision, I need not reach the additional
arguments advanced by Dunkin' Donuts and Allied-Lyons for rejecting Kingsbridge's application.

