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successful. Specifically, plaintiff argues that: (i) one of Drexel's clients,
First Executive, owned a substantial fraction of the Texstyrene bonds
and opposed the Texstyrene bond repurchase; (ii) for that reason,
Drexel abandoned its support of the bond repurchase; and (iii) as
a consequence, these four directors had a similar (and substantial)
personal interest in withdrawing their support to protect their other
ongoing personal deals involving Drexel. Plaintiff further claims that
(iv) the Thompsons had an additional personal interest in advancing
the Scott Transaction, viz., that that transaction would extinguish
$2.5 million in debt guarantees given by one of their companies,
the Philp Company ("Philp"), to Texstyrene. (See Footnote 3, p. 2
supra.)
These arguments lack merit, because the record contains no
evidence to support their underlying premise that these directors'
interest in furthering the Thompson transactions necessarily created
in them a selfish-and conflicting-interest in opposing the bond
repurchase. Any connection between the Scott Transaction and the
Thompson Transactions is at best speculative. In essence, the plaintiff's argument is that Drexel opposed the bond repurchase because
one of its other clients opposed it, and that these four Texstyrene
directors had an incentive to oppose the bond repurchase because if
they did not, Drexel might treat them unfavorably in a completely
unrelated set of transactions. But the record contains no evidence
from which one can reasonably infer that Drexel would have taken
a position adverse to these directors in the Thompson transactions,
if those directors supported an unrelated transaction (the bond repurchase) that would displease one particular Drexel client. There
is also no evidence from which it could reasonably be inferred that
the directors believed that they were acting under an implied threat
from Drexel, or that the various Thompson transactions could not
have succeeded even without Drexel's support.
Nor did the release of the Philp guarantees create a material
conflict of interest on the part of these four directors. Texstyrene's
liquidation value was always sufficient that Philp was never in danger
of having to make good on its guarantees. Therefore, as a practical
matter, Philp stood to gain little from the release of those guarantees.
On the other hand, as a major Texstyrene shareholder, Philp did
stand to gain from a discount repurchase of the bonds. For that
reason plaintiff has failed to adduce prima facie evidence that the
Philp guarantees gave the directors a disqualifying self interest in
opposing the bond repurchase.
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Accordingly, the disloyalty claims against these four directors
fail for lack of proof.
[7] Texstyrene had a fifth director, James K. Makrianes, Jr.,
against whom no disloyalty claim is made. If Mr. Makrianes is added
to the above mentioned four directors, then it follows that there is
no evidence of a breach of loyalty as to five-i.e., a majority-of
the nine directors. Therefore, even if the four remaining directors
were assumed (arguendo) to have had conflicting personal interests in
the decision to approve the Scott Transaction, that transaction is
still entitled to the protection of the business judgment rule. See Haber
v. Bell, 465 A.2d at 358.
For the above reasons, the defendants' motion for summary
judgment is granted. IT IS SO ORDERED.

LENNANE v. ASK COMPUTER SYSTEMS, INC.
No. 11,744
Court of Chancery of the State of Delaware, New Castle
October 11, 1990
(Reconsideration: October 19, 1990)
Stockholder brought a motion to preliminarily enjoin defendant
corporation and its board of directors from issuing stock pursuant
to a common stock purchase equity agreement. Plaintiff alleged that
the sale of stock pursuant to this agreement without shareholder
approval would result in the delisting of that stock by the National
Association of Securities Dealers Automated Quotations/National
Market System (NASDAQNMS) thereby causing injury to the corporation and to the shareholders. Plaintiff claimed that: (1) the
defendant directors were uninformed concerning crucial facts when
they authorized the agreement; (2) the agreement was the result of
inappropriate entrenchment motivation; and (3) the failure of the
agreement to require shareholder approval violated third party beneficiary rights of plaintiff arising from NASDAQ/NMS listing agreement that the defendant corporation entered into upon the listing of
its stock with that service.
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The court of chancery, per Chancellor Allen, denied plaintiff's
motion, finding that: (1) although a litigable claim of lack of due
care was present, an evaluation of the competing equities foreclosed
the grant of preliminary injunctive relief; (2) the claim that the
agreement contained provisions that evidenced an entrenchment purpose is a claim that may be litigated in full if the preliminary
injunction were denied; and (3) the plaintiff, as a third party beneficiary to the listing agreement, was not reasonably likely to establish
a right to enforce the terms of the agreement.
On reconsideration of plaintiff's motion, the court ruled that,
although it incorrectly assumed that one harm that the board sought
to avoid included the possible loss of the transaction due to shareholder rejection, a balance of the equities still required that the
preliminary injunction be denied.
1. Corporations

0=310(1)

Directors are obliged to inform themselves of all material information reasonably available to them when they authorize corporate
action.
2.

Corporations

310(1)

Directors' obligation to inform themselves of all material information reasonably available to them when they authorize corporate
action is measured by a liberal, gross-negligence standard.
3.

Corporations

C= 310(1)

Courts have been careful to guard against attempts by directors
to use their control over corporate property or corporate processes
to assure their perpetuation in office.
4.

Securities Regulation

C=2.20

One cannot conclude that in enacting the Securities Exchange
Act of 1934 Congress intended to imply a private federal cause of
action for exchange rule violations.
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0=242

A state law claim predicated upon a third party beneficiary
theory is not necessarily precluded by the Securities Exchange Act
of 1934.
6.

Securities Regulation

C=1, 82

The federal regulation of securities exchanges does not itself
preclude a shareholder from enforcing terms of a listing agreement
intended to benefit shareholders.
7.

Corporations

C= 297, 310(1)

Avoidance of the risk to a transaction posed by the prospect of
shareholder rejection may be appropriate where the corporation law
statute or the corporation's charter creates a right to vote upon
transactions of the sort involved.
8.

Corporations

C=297, 310(1)

Where the claim to a right to vote arises only from a contract,
the board has the legal power to terminate that right.
9.

Corporations

C=310(1), 310(2)

Where the corporation law statute, the certificate of corporation,
or the company's bylaws create the right to vote on a matter, loyalty
to shareholders will ordinarily require directors to establish a compelling justification for action that significantly impairs that right.
10.

Corporations

C-310(1), 310(2)

When a right to vote arises only from director action and not
from the corporation's constitutional documents, directors are bound
simply to exercise their business judgment in an effort to promote
the welfare of the corporation and the shareholders derivatively.
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310(1)

A shareholder vote that may reasonably be seen as endangering
the accomplishment of a transaction that directors in good faith
believe is in the corporation's best interest may present a threat
against which directors may act without breaching faith with shareholders.
12.

Corporations

C

297, 310(1)

Directors are not required in all instances to follow shareholder
views of advantageous corporate action.
13.

Injunction

C

135, 151

In granting a preliminary injunction, the evidence must instill
sufficient confidence that the likelihood and scale of harm that may
eventuate is outweighed by the harm that would result should the
order sought be entered.
14.

Federal Civil Procedure

C

1600.1

It is palpably unfair for a court to preclude inquiry into a
particular matter during discovery through interjection of a claim of
attorney-client privilege and then allow use of that information at a
subsequent hearing.
15.

Corporations

0-310(1)

Where a decision purportedly reached by a board is so apparently
unreasonable that it is quite likely that it was a pretext and not, in
fact, a good faith business decision, judicial intervention may be
appropriate.
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, Anne
C. Foster, Esquire, James C. Strum, Esquire, Matthew J. Ferretti,
Esquire, and Mark A. Morton, Esquire, of Richards, Layton &
Finger, Wilmington, Delaware; and Gerald Kerner, Esquire, of Wilkie
Farr & Gallagher, New York, New York, for plaintiff.
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Steven J. Rothschild, Esquire, Thomas J. Allingham,
CathyJ. Testa, Esquire, and Leo E. Strine, Jr., Esquire,
Arps, Slate, Meagher & Flor, Wilmington, Delaware;
Sonsini, Goodrich & Rosati, Palo Alto, California, for
ALLEN,
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II, Esquire,
of Skadden,
and Wilson
defendants.

Chancellor

Pending is a motion to preliminarily enjoin defendant, ASK
Computer Systems, Inc. from issuing stock to Electronic Data Services, Inc. and the Hewlett-Packard Company pursuant to a Common
Stock Purchase Agreement dated August 31, 1990 (the "Equity
Agreement"). As support for the requested relief plaintiff alleges that
the sale of ASK stock pursuant to this agreement will cause the
delisting of that stock by the National Association of Securities Dealers
Automated Quotations/National Market System ("NASDAQ/NMS")
and will thus cause injury to the corporation and to the shareholders
derivatively and independently. This alleged injury is said to arise
from a wrong in one or more of the following ways. First, plaintiff
claims that the ASK directors were uninformed concerning crucial
facts when they authorized the Equity Agreement. Second, plaintiff
asserts that that Agreement and particularly its voting provisions are
the result of an inappropriate entrenchment motivation. Third, plaintiff says that the failure of the Agreement to require shareholder
approval violates third party beneficiary rights of plaintiff arising
from the NASDAQ/NMS listing agreement that ASK entered into
upon the listing of its stock with that service.
For the reasons that follow I conclude that while certain aspects
of plaintiff's complaint appear to reflect claims with some prospect
for ultimate success, the balance of the equities requires that the
requested relief be denied.
I.
The Parties
Plaintiff James P. Lennane owns approximately 9% of the
outstanding common stock of ASK. In November, 1990, Lennane
filed a Schedule 13D with the Securities & Exchange Commission
disclosing an intent to hold ASK common stock for investment
purposes, but indicating that he was "considering other alternatives
available to him in connection with ASK .... "
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ASK is a Delaware corporation with its principal place of
business in California. ASK develops, markets, and supports computer-based management information systems for manufacturing
companies. ASK was founded by Sandra L. Kurtzig in 1972,
incorporated in 1974, and conducted its initial public offering in
1981. Since 1983, ASK's common stock has been listed on NAS-

DAQ/NMS.
Ms. Kurtzig is Chair of the ASK board of directors, President,
and Chief Executive Officer of the company. Paul C. Ely is a
director of ASK. For over 20 years he worked at the HewlettPackard Company ("HP"). He is now an investor. Larry W.
Sonsini has been a director of the Company since 1983. Sonsini is
also a partner at the law firm of Wilson, Sonsini, Goodrich &
Rosati, ASK's outside general counsel and a member of the Legal
Advisory Board of the National Association of Securities Dealers
("NASD"). Robert H. Waterman, Jr. is also a director of the
Company. Waterman served as an executive for over 20 years with
McKinsey & Co. and is now a management consultant and business
author. Each of these directors has been named as a defendant in
this action.
Thomas Unterberg is also a director of ASK but is not named
as a defendant in this suit. Mr. Unterberg is a managing director
of the investment banking firm of Unterberg Harris DeSantis
("UHD"), ASK's financial advisors with respect to the proposed
transaction. Mr. Unterberg's firm is to receive $1,350,000 in connection with the Ingres Corporation acquisition described below,
plus 2% of the total dollar amount of the common shares sold to
HP.
The Transaction
In September, 1989, Ingres Corporation, a California based
manufacturer and distributor of databases and application development tools, began canvassing the market for a minority investor
through its investment advisors, Goldman, Sachs & Co. In March,
1990, ASK, which was developing a new product strategy that was
dependent upon certain technology that Ingres possessed, approached Ingres to discuss a possible business combination. Ingres
declined ASK's .overtures, preferring to try to locate a minority
investor. It indicated that it was pursuing negotiations along those
lines with Digital Electronic Corporation ("DEC").
In June, 1990, after learning that the DEC-Ingres negotiations
had broken down, ASK resumed its consideration of an acquisition
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of Ingres. At this time, ASK requested that its financial advisors,
UHD,began to secure financing for an acquisition of Ingres. UHD
discussed the matter with Chase Manhattan 2Bank,' Electronic Data
Systems ("EDS"), and HP, among others.
On August 3, EDS proposed that as part of the financing
arrangements it receive preferred stock. ASK's certificate of incorporation did not authorize preferred stock, and such an arrangement would have necessitated a shareholder vote. ASK rejected
EDS' request, preferring instead to issue common stock to EDS
and HP. The issuance of common stock to HP and EDS in the
proportions contemplated (approximately 30 % of the total outstanding stock following issuance) would not require amendment of ASK's
certificate of incorporation or otherwise require shareholder action.
It was, however, recognized from an early date (July) that a provision of NASDAQ/NMS by-laws3 might require a shareholder vote
if the stock issuance was deemed to be "in connection with" any
acquisition by ASK of Ingres. In late July and again in August,
Douglas Collom, a partner of director Sonsini's, informally approached the NASD to seek informal confirmation of his firm's
view that the stock issuance contemplated would not be in connection
with the acquisition. The NASD was non-committal.
In early negotiations with Goldman, Sachs, Ingres' financial
advisors, ASK was advised that Ingres wanted an offer in the $10.00

1. Chase Manhattan Bank indicated a willingness to supply $50 million for
the proposed acquisition. Its commitment, however, is conditioned upon "the receipt
of not less than $60 million by ASK pursuant to the Equity Agreement."
2. Preliminary financing negotiations also included DEC who had originally
abandoned negotiations with Ingres assertedly because of reservations about being
a minority investor in a company which, in its view, had poor management. DEC
was not part of the financing deal that was ultimately reached.
3. Section 5(i) of Part III of the NASD By-Laws, Schedule D (the "shareholder approval rule") provides in relevant part:
(1) Each NASDAQ/NMS issuer shall require shareholder approval of the
issuance of the securities in connection with the following:
*. *

(b) actions resulting in a change of control of the issuer; [or]
(c) The acquisition, direct or indirect, of a business, a company, tangible
or intangible assets or property or securities representing any such interests
*. *

(ii) Where the present or potential issuance of common stock or
securities could result in an increase in outstanding common shares of
25% or more.
The failure to conform to the shareholder approval requirement may result in
delisting from NASDAQ/NMS.

1528

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

range and that it wanted a "clean," "iron-clad" deal-the offer
should have no conditions. On August 6, ASK expressed an interest
in acquiring Ingres at a price in the range of $8.00 per share,
subject to financing. In response, on August 8, Ingres indicated
that it might be receptive to further negotiations.
On August 14, ASK's board of directors met to consider various
issues associated with the Ingres acquisition. Present at this meeting
were Kurtzig, the chairperson and president, Sonsini, the outside
general counsel and Unterberg, the financial advisor. Absent were
the outside directors, Ely and Waterman. Although it is far from
clear as a factual matter, the director defendants assert that they
considered the shareholder approval rule and the position of the
NASD on the EDS-HP transaction at this meeting.4 Mr. Sonsini
advised the board that it was his impression that the NASD shareholder approval rule would not apply to the stock issuance to EDS
and HP.
On August 23, 1990, ASK increased its offer to $8.50 per
share. Also on that date, the board of directors apparently approved
the Equity Agreement5 with EDS and HP providing for, among
other things, the issuance and sale to those entities of 5,565,863
shares of ASK common stock in exchange for cash proceeds of
approximately $60 million. The stock proposed to be issued under
the Equity Agreement would represent about 30% of ASK's outstanding common stock after issuance.
4. The level of formality and documentation surrounding the consideration
and authorization of these proposed transactions appears, to state the matter gently,
dismaying. Formality for its own sake is hardly a contemporary value. But formality
serves purposes in corporate governance. In this instance, it appears at this stage
that ASK is governed with a level of informality wholly appropriate to a private
firm, but less than optimum for a firm with public shareholders. There are no
minutes produced for most of the meetings at which the defendants allege the
directors considered this transaction. When the board acted as a board, and what
it did, seems quite unclear presently. For example, the primary evidence that the
board considered the shareholder approval rule and its applicability and effect on
the shareholders is the Sonsini affidavit. Even if that affidavit is properly considered
(a motion to strike it is treated below), it is imprecise and vague. In her deposition,
Ms. Kurtzig indicates that the board never considered putting the Equity Agreement
between EDS and HP to a shareholder vote and that she was never told of
communications between Mr. Collom and the NASD in which the NASD apparently
gave the "impression" that the shareholder approval rule wouldn't apply. (Kurtzig
Dep. 42, 59-60)
5. This, at any rate, is the representation of counsel at oral argument. The
record is devoid of any formal corporate documentation as to when the Equity
Agreement was approved by the board of directors. Even the Sonsini affidavit is
silent on this score.
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The Equity Agreement approved on August 23 contained no
condition that shareholders approve the stock issuance. The decision
to forego a shareholder vote had evidently been made at least by
that point, and in fact seems to have been assumed from the
beginning. 6 After the Equity Agreement was approved by the board
of directors, ASK apparently inquired about Ingres' position on a
shareholder vote.7 Mr. Sonsini indicates that between August 23
and September 6, 1990, he conducted negotiations with Ingres'
counsel at which Ingres indicated that a shareholder approval contingency would "almost certainly" pose an unacceptable risk of
delay. 8
When director Waterman approved the Equity Agreement and

the Merger Agreement (although just when that was, is unclear),
he was not aware that delisting might result. He learned of the
delisting problem when he read a press release after plaintiff commenced this action.9
Subsequently, Ingres revised its internal projections downward, 10 and ASK increased its offer to $9.25 per share. On September 10, 1990 the parties executed a merger agreement (the
"Merger Agreement") and on September 11, ASK announced a
tender offer for all shares of Ingres common stock.
On September 18, 1990, ASK issued its Notice of Annual
Meeting and Proxy Statement for its annual shareholders meeting
scheduled for October 26. Neither document mentioned the Equity
Agreement, the Merger Agreement, the tender offer for Ingres or

6. Plaintiffs cite earlier drafts of the Equity Agreement that indicate that
the company had assumed no shareholder vote contingency.
7. Earlier, at a preliminary stage when Goldman, Sachs, Ingres' financial
advisors, said it had wanted a "clean" deal-no conditions attached. Subsequently,
however, ASK did convince Ingres to agree to a financing condition. ASK's current

offer for Ingres is conditioned upon the company obtaining sufficient financing to
purchase all of Ingres' stock and pay all fees and expenses associated with the
acquisition.
8. There is conflicting evidence in the record. In her deposition, Ms. Kurtzig
indicates that ASK "never discussed [a shareholder vote] with [Ingres]." Ms. Kurtzig
cannot recall in her deposition discussing with Unterberg, the person she indicates
was responsible for negotiating with Ingres, how Ingres felt about a shareholder
approval condition. (Kurtzig Dep. 60)
9. It also is unclear whether Mr. Ely understood the risks of delisting when
he approved the Equity Agreement.
10. Ingres has evidently been having some financial difficulties. Its earnings
per share have dropped from S.76 per share in 1988 to $.01 in June, 1990. The
stock price has also dropped from 18 3/8 in mid-1988 to $4.13 in August, 1990.
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the possible delisting problem. To date, no supplement to this proxy
material has been filed, but on September 21, 1990, ASK attached
a copy of the Equity Agreement to its Form 10K filing.
On September 26, 1990, plaintiff commenced this action seeking to enjoin the issuance of the EDS and HP shares. On September
28, plaintiff filed an amended complaint and an amended motion
for a preliminary injunction.
On October 1, 1990, Mr. Sonsini wrote to the President of
the NASD requesting that NASD express its opinion on the application of the NASD shareholder approval rule to this transaction.
Thereafter, on October 8, the NASD informed ASK that it would
consider the proposed issuance of common stock pursuant to the
August 31, 1990 Common Stock Purchase Equity Agreement as
being in connection with the acquisition, direct or indirect, of a
business, as contemplated by its by-laws. Thus, the NASD concluded "the proposed issuance of common stock by ASK will require
shareholder approval pursuant to the NASD listing requirements
as a condition of the continued listing of the common stock of ASK
on NASDAQ/NMS."
ASK's offer for Ingres is scheduled to expire on October 12,
1990. The Equity and the Merger Agreements are not scheduled
to terminate until December 31, 1990.
II.
Plaintiff claims that these facts disclose a breach of the fiduciary
duties that defendants owe to ASK and to the shareholders of the
corporation as a class. First, plaintiff says that the directors have
not acted in an informed way with respect to the Equity Agreement
because they have proceeded without considering the effect that
consummation of the stock sale transaction would have on the listing
of the corporation's stock on the NASDAQ/NMS.
Plaintiff secondly asserts that defendants, in pursuing the Equity Agreement and the Ingres acquisition, did not proceed in a
good faith attempt to achieve a legitimate corporate goal but rather
were motivated primarily to protect their tenure as directors and
the benefits that can flow from those offices. Thus, the voting
provisions of the Equity Agreement are attacked as invalidly transferring to defendants voting control over a 30% block of ASK stock
in order to assure that they can be threatened with no hostile change
in control.
More specifically, the Equity Agreement contains certain provisions that plaintiff argues are intended to entrench the ASK
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directors. Under Section 7.2 of the Equity Agreement, the EDS
and HP shares, which will collectively comprise approximately 30%
of the outstanding common shares on a fully diluted basis, must
be voted (a) in favor of ASK's nominees for the board of directors
and (b) in proportion as other shares are voted on all other matters,
so long as that is not materially adverse to EDS and HP's interest.
In addition, the Equity Agreement contains a "right of first refusal"
by which both EDS and HP are obligated, in the event of a hostile
tender offer for ASK, to offer ASK the right to purchase all of the
EDS-HP shares, which right may be assigned by the company.
For his third theory, plaintiff asserts that in denying to the
ASK shareholders an opportunity to vote on the issuance of stock
under the Equity Agreement, defendants have been disloyal to
shareholders because, in fact, there was no necessity or even justification for structuring the Equity Agreement in a way that failed
to accord to them that right. The argument takes two forms. One
is expressed in terms of fiduciary duty; the other, in contractual,
third party beneficiary terms.
A. The claim that the directors were not informed on the material
question of NASDAQ/NMS delisting when they approved the Equity
Agreement
[1-2] Directors are obliged to inform themselves of all material
information reasonably available to them when they authorize corporate action. Smith v. Van Gorkom, Del. Supr., 488 A.2d 858 (1985).
They must exercise care to become so informed. However, this
obligation is measured by a liberal, gross-negligence standard. Aronson v. Lewis, Del. Supr., 473 A.2d 805 (1984); Smith v. Van Gorkom,
supra. The record here is unclear concerning what the directors
were told with respect to whether Ingres would accept a shareholder
vote on the Equity Agreement as part of a financing condition.
Aspects of the record appear consistent with the plaintiff's assertion
that no one sought to press Ingres or its representatives on this
question and that, by the time the board authorized a contract with
HP and EDS (apparently on August 23), the board was in no
position to make an informed judgment whether such a condition
was feasible or not.
A candid preliminary assessment of the facts as they appear
now would conclude that the ASK negotiations did not push Ingres
to accept the share vote condition that would have assured continued
listing because either (1) they vastly under-estimated the likelihood
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that the transaction actually could be found to violate the shareholder
approval rule (which I rather doubt), or (2) they didn't push Ingres
on this, indeed, hardly brought it up (and when they did, in an
untimely way) because they did not want a shareholder vote. Why
would they want one?
As the remaining parts of this opinion suggest, I do not regard
this second state of mind as necessarily inappropriate in this context;
there was no requirement of law that mandated a shareholder vote.
The question here (on this theory) is whether the board exercised
due care in electing to run the substantial risk of delisting as a
price to pay for avoiding that referendum. See pp. 17-18. Was this
an informed board decision (both aspects of the question-"informed" and "board" are important)?
I conclude for these purposes that a litigable claim of lack of
due care is present. I need go no further, however, to try more
finally to evaluate the merits of that claim because I conclude that
an evaluation of the competing equities forecloses the grant of
preliminary injunction relief here. See pp. 14-18.
B.

The claim that the Equity Agreement is motivated by entrenchment
concerns

This claim is comprised of a number of asserted facts which
plaintiff claims together support the conclusion that the Equity
Agreement is part of a scheme designed principally to secure defendants in office.
[3] This claim appears at this stage to be a difficult one for
plaintiffs to sustain. The account defendants give of the business
purpose of the Ingres acquisition seems quite credible. The specific
assertion of the invalidity of the voting and first refusal provisions
of the Equity Agreement are relevant to this theory both because
they are said to evidence this general plan of entrenchment and
also because they may be independently challenged as a specific
entrenchment device. The claim that the Equity Agreement contains
voting and other provisions that evidence an entrenchment purpose
is a claim that may be litigated fully even if the present relief is
denied. If that Agreement means that the incumbent directors have
in legal effect secured the power to direct the voting of 30 % of the
companies for themselves for the seven-year term of the Agreement,
it is deeply troubling. For more than 150 years courts have been
careful to guard against attempts by directors to use their control
over corporate property or corporate processes to assure their per-
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petuation in office. See, e.g., Speiser v. Baker, Del. Oh., 525 A.2d
1001 (1987) (citing nineteenth century cases).
If it is later established that these aspects of the Equity Agreement are unenforceable, a declaration to that effect will be effective
to remove the legal source of any offense. Since the shares to be
issued pursuant to the Equity Agreement may not be voted at the
forthcoming annual meeting of ASK shareholders the litigable invalidity of the voting and first refusal provisions do not appear to
reflect an element of irreparable harm that will occur imminently.
Accordingly, I do not see in the entrenchment theories that
plaintiff offers a ground to enjoin the completion of the stock sale.
C.

The claim that plaintiff possesses an enforceable contractual right to
vote on the Equity Agreement

Plaintiff presents a theory that appears not to be dependent
upon the claimed bad faith of the directors when he presents his
third party beneficiary theory. In brief, that theory posits that the
NASDAQ/NMS listing agreement constitutes a contract between
the company and the NASD and that at least some of its provisions
are designed for the benefit of shareholders of the listed companies.
The shareholder approval rule quoted in note 3, supra is thus seen
as creating rights enforceable by shareholders.
[4-5] Defendants, in response, cite a host of cases refusing to
confer standing on shareholders under the federal securities laws
to sue for alleged violations of stock exchange rules and regulations.
See, e.g., Jablon v. Dean Witter & Co., 614 F.2d 677 (9th Cir. 1980);
Walck v. American Stock Exchange, 687 F.2d 778 (3d Cir. 1982), cert.
denied, 461 U.S. 942 (1983). These cases, however, express only
the opinion that, under the test of Cort v. Ash, 422 U.S. 66 (1975),
one cannot conclude that in enacting the Securities Exchange Act
of 1934 Congress intended to imply a private federal cause of action
for exchange rule violations. They do not, in my opinion, go so
far as to declare that a state law claim predicated upon a third
party beneficiary theory is precluded by the Securities Exchange
Act.
[6] I decide the current motion on the assumption that the
federal regulation of securities exchanges does not itself preclude a
shareholder from enforcing terms of a listing agreement intended
to benefit shareholders. I assume also that shareholders are third
party beneficiaries of at least some of the terms of a securities
listing agreement. However, I am, nevertheless, unable to conclude
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that plaintiff is reasonably likely to establish a right to enforce the
rule here in issue. What third party rights are created by a contract
is obviously a function of the contract itself. Here the parties to
the listing agreement have negotiated the remedy for breach of the
terms of the agreement: delisting. It seems plain to me that the
NASD itself could not specifically enforce by court order its shareholder voting by-law. Rather the remedy for its breach appears to
be limited to delisting of the offending corporation's securities. This
is in part a function of the fact that the corporation may voluntarily
delist its securities at any time. If this is the case, as I now believe,
then it should be apparent that others-even if they be intended
beneficiaries-can have no greater rights. See A. Corbin, Contracts
§ 810, at 231-32 (1951).
III.
The essential justification for the entry of a preliminary injunction is the avoidance of irreparable harm to plaintiff. Equally
fundamental, however, is the precept that a court must be cautious
that its injunctive order does not threaten more harm than good.
That is, a court in exercising its discretion to issue or deny such
a preliminary remedy must consider all of the foreseeable consequences of its order and balance them. It cannot, in equity, risk
greater harm to defendants, the public or other identified interests,
in granting the injunction, than it seeks to prevent. Since detriments
from the grant or denial of an injunction are rarely either certain
or reducible to a common scale, this balancing inescapably involves
the exercise of judgment.
In this instance I conclude that the harm from which plaintiff
seeks to be saved-the delisting of ASK common stock from the
NASDAQ/NMS is real, but less threatening to the corporation and
its shareholders than the risks that delay of timely consummation
of the Ingres acquisition entail. Since enjoining the issuance of
ASK stock pursuant to the Equity Agreement will preclude consummation of the Ingres acquisition on its current schedule, it is
the harm to ASK and its shareholders from that eventuality that
is pertinent.

In reaching this conclusion I do not minimize the significance
to ASK shareholders of delisting, see Robert M. Bass Group v. Evans,
Del. Ch., 552 A.2d 1227, 1247 (1988), but I do try to put that
injury into perspective. First, I note that delisting on NMS will
not likely cause a loss of the marginability of ASK common stock
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under Federal Reserve Board Regulation G. See Collum Dep. at
92-95. This fact is significant. ASK shareholders will continue to
be able to hypothecate their stock at member banks. 12 C.F.R. §§
207.1-207.7 (1989). Secondly, trades in ASK stock vill continue
to be executed on the NASDAQ/OTC (over-the-counter) market,
and dosing trade prices will be reported daily. Shareholders will,
however, no longer have available contemporaneous reports of trades.
This loss is important to traders and perhaps institutional investors,
as well. It may cause the market in ASK securities to become
shallower, less smooth and less attractive to institutional investors.
This is a detriment to both the company and its shareholders.
Finally, with delisting the corporation will free itself from its contractual undertaking to observe certain substantive corporate governance procedures that arguably benefit the corporation and its
shareholders. Courts have regarded compliance with such standards
as beneficial to shareholders and this motion presents no occasion
for disagreement 'with that view. E.g., Norlin Corp. v. Rooney, Pace
Inc., 744 F.2d 255 (2d Cir. 1984); Bass Group v. Evans, 552 A.2d
at 1247.
For purposes of assessing comparative possible harms, here I
assume, because I believe it true now, even if it was not true on
August 23 when the board authorized the Equity Agreement, that
the board of directors of ASK has concluded that the benefits of
NASDAQ/NMS listing do not justify the risks of delay or defeat
of the Ingres acquisition. This is not a case, such for example, as
Norlin v. Rooney, Pace Inc., in which there is a plain scheme of
entrenchment going forward with little or no claim to independent
business significance. From appearances, the situation here may be
quite the reverse.
The Kurtzig affidavit expresses concern that delay in the consummation of the Ingres acquisition risks further deterioration of
Ingres. and erosion of its skilled engineering personnel. It is undisputed that ASK envisions its next generation of products as
dependent in important respects on Ingres technology and that
deterioration of Ingres not only threatens the value of the acquisition
as a stand-alone entity but more importantly risks injury to ASK's
business plan as well. How great could one reasonably expect the
risks from delay or from the prospect of shareholder rejection to
be?" The time involved is not long. The annual meeting is scheduled
11. No one claims that the economic terms of the stock sale are not advan-
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for October 26 and perhaps there would still be time to have a
vote on that issue at that meeting. The Equity Agreement is binding
until December. Yet, it is difficult for a court to say that the risks
of delay are minor. Once one hears evidence, the court might
conclude that the risks are such that there must have been some
motivation other than their avoidance that motivated the conduct.
But without testimony it is difficult to do so.

[7-8] More fundamentally, there is some risk to the Ingres
transaction posed by the prospect of shareholder rejection. In some
circumstances, avoidance of that risk may be inappropriate such
as where the corporation law statute or the corporation's charter
creates a right to vote upon transactions of the sort involved. Compare
Blasius Industries, Inc. v. Atlas Corp., Del. Ch., 564 A.2d 651 (1988)
(good faith belief that shareholders might injure corporation by
exercising consent right did not justify interference with exercise
of that right). But the risk here of shareholder veto does not arise
from a vote mandated by statute or charter. It arises from a third
party contract. Thus, in my opinion, the risk that a shareholder
vote may entail to the closing of the Ingres transaction is not a

risk-like the one encountered in Blasius-that the directors' duty
of loyalty requires them to permit to occur. In this situation, the
corporation statutes allocate to the board of directors the responsibility to decide whether these additional, authorized shares should
be sold. The claim to a right to vote arises only from a contract
that the board has the legal power to terminate.
[9-12] The record does not permit an evaluation of the probability that the shareholders would vote down the stock sale. There
is nothing at all in the record on this. Yet, I am confident that
concern about a shareholder vote in part rested on the fact that

there would be some chance of that. Where neither the corporation
law nor the corporation's certificate of incorporation or by-laws
requires the submission of a matter to the shareholders, this is not,
in my opinion, an inappropriate concern. The relationship between
the directors' duty of loyalty to the corporation (and to all of its
shareholders as a class) and the shareholders' right to participate
through the franchise in the governance of the enterprise is complex.

tageous. However, the voting provisions may be viewed as objectionable and could
be the source of negative votes. More importantly, the stock sale itself is a necessary

condition to the Ingres acquisition, and thus a shareholder vote on it would, in
effect, be a referendum on that transaction.
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When the corporation law statute, the certificate of corporation or
the company's by-laws creates a right to vote on a matter, loyalty
to shareholders will ordinarily require directors to establish a compelling justification for action that significantly impairs that right.
In those circumstances, the right to vote is constitutional, in the
sense that the documents constituting the corporation and empowering directors to act provide for that vote. Directors are bound to
accord great deference and respect to the shareholder vote as provided in the corporation's constitutional documents. A right to vote
that arises only from director action is not constitutional in this
sense, and with respect to such right, directors are bound simply
to exercise their business judgment in an effort to promote the
welfare of the corporation and the shareholders derivatively. Therefore, a vote of that type where it reasonably may be seen as
endangering the accomplishment of a transaction that directors in
good faith believe is in the corporation's best interest, may present
a threat against which directors may act without breaching faith
with shareholders. Directors are not required in all instances to
follow shareholder views of advantageous corporate action. Paramount
Communications v. Time Inc., Del. Oh., C.A. No. 10,866, Allen, C.
(July 14, 1989), aff'd, 571 A.2d 1140 (1990).
[13] The evidence does not instill sufficient confidence that the
likelihood and scale of harm to the legitimate business interests of
ASK that may eventuate from the delay or abandonment of the
Ingres acquisition, is outweighed by the harm that will befall ASK
and ASK's shareholders should the order now sought be entered.
In this state of uncertainty the court may not act preliminarily.
[14] I add a note on the admissibility of Mr. Sonsini's affidavit.
At certain points in his affidavit, Mr. Sonsini reports matters that
he communicated to the board that are relevant to issues raised.
Plaintiff objects that at the depositions in this case he was precluded
from inquiring into such matter by interjection of a claim of lawyerclient privilege. E.g., Kurtzig Dep. 40; Collom Dep. 21-25, 55,
62. He complains that there would be palpable unfairness in permitting a party to protect information from discovery and then use
it at the hearing. This is obviously the case, and the law is well
developed on this point. See, e.g., Hercules Incorporated v. Exxon Corporation, 434 F. Supp. 136, 156 (D. Del. 1977). Aside from the
fairness to the adverse party, the integrity of the court's own process
would be drawn into suspicion were the court to depend importantly
upon matters not tested by prior disclosure and subject to inquiry.
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Defendants do not give a persuasive reason why fairness would
permit this result here. While the matters in the Sonsini affidavit
are not critical to the foregoing analysis of the current motion, the
motion to strike paragraph's 8, 9 and 10 of the Sonsini affidavit
will be granted. The motion for a preliminary injunction, however,
will be denied for the reasons expressed above. IT IS SO ORDERED.

LENNANE v. ASK COMPUTER SYSTEMS, INC.
No. 11,744
Court of Chancery of the State of Delaware, New Castle
October 19, 1990
R. Franklin Balotti, Esquire, Gregory V. Varallo, Esquire, Anne
C. Foster, Esquire, James C. Strum, Esquire, William P. Bowden,
Esquire, Matthew J. Ferretti, Esquire, and Mark A. Morton, Esquire, of Richards, Layton & Finger, Wilmington, Delaware; and
Gerald Kerner, Esquire, of Wilkie Farr & Gallagher, New York,
New York, for plaintiff.
Steven J. Rothschild, Esquire, Thomas J. Allingham, II, Esquire,
CathyJ. Testa, Esquire, and Leo E. Strine, Jr., Esquire, of Skadden,
Arps, Slate, Meagher & Flom, Wilmington, Delaware; and Wilson,
Sonsini, Goodrich & Rosati, Palo Alto, California, for defendants.
ALLEN,

Chancellor

Plaintiff has moved for reconsideration of his motion to enjoin
the sale of stock by ASK Computer Systems, Inc. pursuant to an
agreement (the "Equity Agreement") among it, the Hewlett-Packard
Company and Electronic Data Services, Inc. That motion was denied
in a memorandum opinion dated October 11, 1990.
The principal argument presented in support of the present
motion is that the court, in evaluating the competing harm that
might arise from a decision on the motion, incorrectly assumed that
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one harm that the board sought to avoid included the possible loss
of the Ingres transaction due to stockholder rejection. See Memo.
Op. at 17. The record will not support such an inference, plaintiff
correctly points out, and to the extent that assumption was a critical
factor in concluding that an injunction would not issue, that decision
is flawed and demands reappraisal.
I accept this correction and in light of it have reevaluated the
decision of October 11.
I have read the further deposition of Mr. Waterman taken by
plaintiff subsequent to the October 11 opinion, reviewed certain of
the affidavits submitted and considered the legal arguments advanced.
The central issue on the application for preliminary injunction in
my opinion remains the same as it was: the balancing of possible
harms.
Issuance of the order sought would necessitate (the parties agree)
a six to eight week delay in the closing of the Ingres tender offer.
For purposes of evaluating competing harms, it is irrelevant at this
moment that earlier director decisions have brought the company to
this point. What is relevant is that the remedy now sought would
occasion a delay of this length.
The directors of ASK have purported to conclude that such a
delay would risk substantial injury to the company. Plausible claims
of such risk have been identified: markets will move, the business
situation of Ingres may deteriorate, the Chase loan which had not
been finalized at the time of presentation of this motion might be
affected.
What the injunction now sought would save is the listing on
the NASDAQ-NMS. That is something of value to ASK and to its
shareholders.
[15] To grant the injunction would be to accept for the corporation the risks that the delay involves. It would entail, in effect,
making the decision that the benefit of NASDAQ-NMS listing is
more valuable than the ability to close the Ingres tender offer promptly.
Decisions in these terms are not for courts but for businessmen and
women. In limited circumstances the effect of such a decision may
flow from a proper judicial act. I could impose such a result in this
instance were I of the view preliminarily but firmly that the decision
purportedly reached by the board was so apparently unreasonable
that it quite likely was a pretext and not in fact a good faith business
decision at all. While plaintiff has attempted to advance arguments
designed to persuade the court that that is the case, I have not found
those arguments sufficiently persuasive to justify the imposition on
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the board's statutory power that entry of the injunction sought would
entail. The context, in which there is no statutory right to vote
implicated, is relevant to that judgment.
Thus, while the record will not support the notion that the ASK
board of directors intended to avoid a risk that shareholders would
defeat the Ingres transaction if given a chance to vote on the foundational Equity Agreement, proper recognition of that fact does not
so affect the balance of the equities on the preliminary injunction
application as to alter the outcome of that application, in my opinion.
Therefore, having reconsidered the matter, I confirm the result
earlier reached.

ROBERTS v. GENERAL INSTRUMENT CORP.
No. 11,639
Court of Chancery of the State of Delaware, New Castle
August 13, 1990

Plaintiff, a shareholder of defendant General Instrument Corporation, sought to enjoin the closing of an all-cash, all-shares tender
offer for outstanding shares of General Instrument stock. The offer
was made pursuant to a merger agreement negotiated by General
Instrument's Board of Directors and the offeror, FLGI Acquisition
Corporation, a subsidiary of Forstmann Little & Company. Plaintiff
claimed the board was not informed as to General Instrument's value
because the board had not followed appropriate sales procedures.
Plaintiff also alleged the tender offer disclosures were materially
incomplete, and therefore, shareholders could not make an informed
decision. Defendant countered that the board was disinterested and
informed during the negotiations and was, therefore, entitled to the
presumption of the business judgment rule. The procedure the outside

directors followed had been previously held not to be a breach of
fiduciary duties. The Forstmann defendants claim they are not subject
to the board's state law duty of candor and, more importantly, claim
that the disclosures were full and complete.
The court of chancery, per Chancellor Allen, denied plaintiff's
motion for a preliminary injunction, finding the plaintiff had failed
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to show a reasonable probability of success on the merits. The board
satisfied the procedural standards expected under the enhanced business judgment rule, and the tender offer appeared to be free of
material defects.
1. Injunction

0=138.21

Plaintiffs seeking a preliminary injunction must show: (1) a
reasonable probability of success on the merits, (2) that the failure
to issue the preliminary injunction will result in immediate and
irreparable injury, and (3) that the harm the plaintiffs will suffer if
the injunction is not issued outweighs the harm the defendants vAill
suffer if the injunction is granted.
2.

Corporations

C=310(1), 320(10)

An enhanced test is mandated in every case in which a fundamental change of corporate control occurs or is contemplated, but
there is no single blueprint that a board must follow to fulfill its
duties.
3.

Corporations

C:320(10)

A board must meet the enhanced test of a judicial judgment of
reasonableness in the circumstances, afortiori, after it invokes a postagreement market check procedure since signing the agreement constitutes discrimination in favor of the party acquiring rights under
the merger agreement.
4.

Corporations

0=320(10)

In a setting where the enhanced business judgment standard is
necessary, the additional level of inquiry is whether the circumstances
afford a disinterested and well motivated director a basis reasonably
to conclude that if the transactions contemplated by a merger agreement dose, they will represent the best available alternative for the
corporation and its shareholders.
5.

Corporations

= 320(11)

The judicial inquiry in the enhanced business judgment context
involves consideration, inter alia, of the nature of any provisions in
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the merger agreement tending to impede other offers, the extent of
the board's information about market alternatives, the content of
announcements accompanying the execution of the merger agreement, the extent of the company's contractual freedom to supply
necessary information to competing bidders, and the time made
available for better offers to emerge.
6.

Corporations

0---320(10)

The board meets the enhanced reasonableness test even if it
acted quickly where it can show that it had been considering strategic
alternatives for some time, it had various views of value, and the
company had not been shopped but the merger agreement contained
a sufficient fiduciary out.
7.

Corporations

4:

320(10)

If a plaintiff shareholder cannot show that a special committee
of outside directors was uninformed, inappropriately manipulated,
or unreasonably behaved in relation to the goal it sought to obtain,
he has not shown a reasonable probability of success on the merits
of his claim.
8.

Corporations

C 310(1)

Securities Regulation

C

52.18, 278

The duty to disclose information to shareholders extends to all
material information. Information is material if there is a substantial
likelihood that the omitted fact would have assumed actual significance in the deliberations of the reasonable shareholder, thereby
significantly altering the "total mix" of information made available.

9.

Corporations

C-320(10)

Securities Regulation

Cc- 52.18

Plaintiff did not meet his burden of showing that detailed financial projections for various divisions of the company were material
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to a selling shareholder, where he simply showed they were material
to a buyer of the company or a financier.
10.

Securities Regulation

= 52.18

Assumptions underlying divisional forecasts are not material
when the divisional forecasts themselves are not material.
11.

Securities Regulation

0= 52.18

Plaintiff must specifically allege which assumptions included in
the tender offer document were material for the court to find that
disclosure of the various assumptions underlying projections would
have altered the total mix of information available to shareholders.
12.

Securities Regulation

0= 52.18

While facts bearing closely upon the independence of an investment banker performing an evaluation may well be material
information, the disclosure of prior representation in the Form 14D9 sent to shareholders appears to be adequate.
Norman M. Monhait, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Schiffrin & Craig, Chicago,
Illinois, of counsel; Wolf, Popper, Ross, Wolf & Jones, New York,
New York, of counsel; and Abbey & Ellis, New York, New York,
for plaintiff.
Martin P. Tully, Esquire, Thomas R. Hunt, Jr., Esquire, and Robert
J. Valihura, Jr., Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware; and Edmund H. Kerr, Esquire, Jessica Sporn
Tavakoli, Esquire, and Peter J. Mozarsky, Esquire, of Cleary, Gottlieb, Steen & Hamilton, New York, New York, of counsel, for
defendant General Instrument Corporation.
Kevin G. Abrams, Esquire, and David L. Finger, of Richards,
Layton & Finger, Wilmington, Delaware; and Allen Kezsbom, Esquire, Bonnie K. Steingart, Esquire, and William L. Viets, Esquire,
of Fried, Frank, Harris, Shriver & Jacobson, New York, New York,
of counsel, for defendants Forstmann Little & Co., FLGI Acquisition
Corporation, and FLGI Holding Corporation.
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ALLEN, Chancellor

Plaintiff, a holder of General Instrument Corporation common
stock, seeks here to enjoin the closing of a tender offer to purchase
for cash all outstanding shares of that company's common stock at
$44.50 per share. The offer is extended by FLGI Acquisition Corp.,
a Delaware corporation formed by Forstmann Little & Co., a New
York partnership ("Forstmann" or "Forstmann Little"). The offer
is made pursuant to an agreement of merger negotiated with the
board of directors of General Instrument and agreed upon on July
1, 1990. At present, the offer may close no earlier than midnight
August 13, 1990.
Plaintiff advances two bases upon which this court should act
now to prevent the purchase of stock under the offer. First, he
claims that the board of General Instrument did not pursue an
appropriate process in connection with a sale of the company. As
a result, he claims, the board was not appropriately informed
concerning the value of the company in a change in control context
or of the availability of options to a sale to Forstmann. Plaintiff
asserts that the board's decision cannot therefore be said to be
informed and cannot be regarded as rational (business judgment
language) or reasonable in relation to a legitimate aim ("enhanced"
business judgment language).
Second, plaintiff asserts a series of points aimed at establishing
(in the provisional way that on an application for preliminary
injunction he is required to establish) that the disclosures contained
in Forstmann's Offer to Purchase are materially incomplete. Thus,
plaintiff claims that shareholders will make their decision to tender
or not on inadequate information and will be presumptively injured.
The remedy that plaintiff seeks now is said to be limited and
moderate. He seeks only delay, so that a corrected disclosure document may be circulated and so that the General Instrument board
may appropriately probe the market for alternative transactions.
This relief will plainly benefit the General Instrument shareholders,
plaintiff says, and cannot reasonably be thought to risk the current
transactions if no better alternative is found within a limited period.
The defendant directors of General Instrument answer that
this transaction was carefully negotiated by a board with no conflicting interest in the transaction and that the board was appropriately motivated and informed. They assert that there is therefore
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no basis upon which the court can now legitimately intervene to
thwart effectuation. of the agreement it reached. Concerning the
board's independence, the directors say that the few "inside" directors on the board are not financially participating in the offer
and have no promise or right to future participation in the equity
of the company following the completion of the transaction. In any
event, defendants' point out, the agreement of merger was negotiated by the eight (of eleven) outside directors who had no colorable
conflict. Thus the defendants say that in no event did the CEO or
other officer-directors have an influence on the negotiation by the
independent committee.
With respect to the information they possessed and the process
they followed, the directors assert that the board was well informed.
Defendants say that the board had for a year been studying strategic
plans and alternatives, was well advised, and, in all events, negotiated a merger agreement with a "fiduciary out" and a modest
($1 per share) break-up fee. That agreement thus left adequate
opportunity for any imagined better alterative to come forward.
Defendants say that the possibility of the board accepting a
higher alternative was well understood by the market-for example,
the market price of the company's stock exceeded the tender offer
price following announcement of the agreement. The procedure
employed by the board, it is said, has been approved as a reasonable
one consistent with meeting fiduciary duties. See In re Fort Howard
Corp. ShareholdersLitig., Del. Ch., C.A. No. 9991, Allen, C. (Aug.
8, 1988); In re Formica ShareholdersLitig., Del. Ch., C.A. No. 10,598,
Jacobs, V.C. (Mar. 22, 1989); Barkan v. Amsted Indus., Inc., Del.
Supr., 567 A.2d 1279, 1287 (1989). Thus the directors assert that
they fully and effectively met their obligations here and that no
ground exists to issue the order sought.
With respect to disclosure the Forstmann defendants say that
there is no basis to hold them responsible to meet the directors'
state law duty of candor in their offering document and, more
importantly, that the disclosures made were, in any case, full and
complete.
For the reasons that follow I conclude that plaintiff has failed
to show a reasonable probability of success on either of its claims.
On preliminary review, I conclude that it is likely that the procedures here followed and the way in which they were employed
satisfy the "enhanced" review that we have been instructed every
change in corporate control transactions mandates. Mills Acquastion
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 1287-88 (1989).
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Moreover, for the reasons stated below I conclude that plaintiff has
failed to show presently a likelihood of material defect in the Offer
to Purchase.
Therefore I need not now consider the other aspects of the test
for issuance of a preliminary injunction; the current application
must be denied.
I.

The relevant facts appear as follows.
General Instrument is a Delaware corporation engaged in a
large number of businesses in the electronics industry. It has three
principal business segments: broadband communications, data systems, and component products. Each segment comprises various
companies or divisions. Among other things, the company designs,
manufactures and installs cable television products, semiconductor
devices, and data processing systems. Its revenues in the fiscal year
ending February 28, 1990 were $1.37 billion. It had net income
of $98.6 million for that period ($3.03 per fully diluted share).
The board of directors of General Instrument consists of eleven
persons, three of whom are officers of the company or its affiliates.,
In the spring of 1989 the General Instrument board retained
the investment banking firms Lazard Freres & Co. and Merrill,
Lynch, Pierce, Fenner & Smith Incorporated to advise it with respect
to long-term strategic financial planning. The board at that time
began to consider a number of alternatives to increase shareholder
value. Early in this process Lazard in the course of its representation
of General Instrument contacted Forstmann to explore whether that
firm might be interested in an acquisition. At Lazard's invitation
representatives of Forstmann met with General Instrument's CEO
Frank Hickey in June 1989. While Forstmann was provided some
information concerning the company, at that time discussions were
not pursued.
In July 1989 the board authorized the company officers to
expend $242 million in a repurchase of some of the company's
shares.

1. The company's CEO, Frank G. Hickey, has been director since 1970.
George Safiol and Frank Drendel, also officers of the company, have been directors
since 1987, Harold Rapaport since 1982, John Archibald since 1981, Joe Cordell,
Jacob Goldman, Richard Rosenbloom, and Richard Rosett since 1979, and Thomas
Kempner since 1975. A Martin C. Barrell is a director not named as a defendant.
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Lazard representation of General Instrument concluded in late
1989. Merrill Lynch, however, continued to advise the board on
financial matters, including Project Gemini, a corporate restructuring proposal involving the spin-off of certain of the company's
businesses, the generation of substantial cash through borrowing
and the sale of assets, and finally the distribution of a large cash
dividend. This alternative was being evaluated when Forstmann
reemerged as a possible buyer of the company.
Forstmann Little's Interest Revives
In April 1990, Forstmann Little decided to explore the possibility of a transaction with General Instrument. Felix Rohatyn of
Lazard arranged a meeting on May 10 attended by Mr. Hickey
and representatives of Forstmann and Lazard. Forstmann stated
that it could make a cash offer for the company that would be of
interest to the General Instrument board. Hickey replied that his
personal view was that the Board would be interested in a transaction
at no price less than the mid-40 dollar range (at the time the stock
was trading at $33). But, he added, at that price, "the numbers
just didn't work" meaning that the company's cash flow would not
alone support borrowing that would finance an acquisition at that
price.
Hickey consented to Lazard's representation of Forstmann Little. A confidentiality agreement was executed on May 31, 1990,
and Forstmann Little was provided with certain confidential information about the company. Forstmann, having retained Lazard as
financial advisor, conducted extensive due diligence including meetings with General Instrument division managers and review of
documents provided under the confidentiality agreement.
At the May 10 meeting, Forstmann representatives had indicated that they had followed a practice of offering equity participation to management in companies Forstmann controlled.
Forstmann indicated that it would probably follow that practice in
this transaction. Whether current senior management would remain
in office if the transaction were accomplished was not discussed.
At a lunch meeting in mid-June between Ted Forstmann and
Frank Hickey, Mr. Forstmann told Mr. Hickey that in previous
acquisitions, Forstmann Little typically made available 15 to 20
percent of the equity for management to purchase. He told Hickey
that Forstmann could make no arrangement with any particular
member of the current management and that it had not decided
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how the company would be organized after the acquisition. In a
later telephone conversation, Ted Forstmann gave Hickey names
of persons with whom his firm had done transactions and suggested
that Hickey contact them. No promise or implied promise appears
to have been made to Hickey. Thereafter, Forstmann indicated its
preparedness to make an offer. Hickey called a special meeting of
the Board for June 19, 1990.
At the June 19 meeting, Hickey announced that Forstmann
Little was expected to extend an offer for the company and that
Forstmann had been given access to certain confidential information
about the company. Hickey reported on his May 10 meeting with
the Forstmann Little representatives and stated that there were no
understandings or agreements between Forstmann Little and management regarding management participation in any transaction.
He disclosed that Forstmann had a practice of providing incentive
to management of companies it acquired by requiring management
to purchase equity. Hickey reported that he had spoken with the
chief executive officers of five companies acquired by Forstmann
Little, three of whom had been hired by Forstmann Little to replace
pre-acquisition chief executive officers.
At the June 19 meeting, the Board considered whether to form
a special committee of outside directors but determined to defer
that decision until a later board meeting. The Board formally
retained Cleary, Gottlieb, Steen and Hamilton as legal advisor and
Merrill Lynch as financial advisor in connection with evaluating a
possible offer to acquire the company. The Board asked Merrill
Lynch to be prepared to make a presentation at a board meeting
tentatively scheduled for June 22.
Forstmann Little Withdraws and then Renews Interest
On June 20 or. 21, Forstmann Little informed Mr. Hickey
that it was no longer interested in purchasing the company. Forstmann's withdrawal of interest was said to be based primarily on
concerns about General's Comm/Scope and Videocipher businesses.
Over the next several days, Forstmann Little representatives reviewed their decision to withdraw. On June 25, Felix Rohatyn of
Lazard told Hickey that Forstmann Little was reconsidering and
might be interested in pursuing a transaction. Shortly thereafter,
Ted Forstmann contacted Hickey and asked if Forstmann Little
could visit Comm/Scope facilities in North Carolina and Videocipher facilities in San Diego. Hickey consented. After visiting the
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facilities, Forstmann Little determined to make an offer for the
company.
A Special Committee of the Board Rdects Forstmann Little's $43.25
Offer
2
The Board met on June 27 and elected a special committee
comprised of the eight nonmanagement directors on the elevenmember Board, who thereafter appear to have dealt with Forstmann
3
to the exclusion of the inside directors.
On June 27, at the initial special committee meeting, Merrill
submitted a book of valuation materials, cautioning that the book
was not intended to establish a definitive range of values for General.
It reported on values under various scenarios including sale, recapitalization, do nothing, etc. The special committee, authorized Cleary
to inform Forstmann Little's counsel of Cleary's general concerns
about a draft merger agreement which Forstmann Little's counsel
had given to Cleary prior to any discussions of price.
Forstmann Little informed the committee that it was prepared
to make an offer which it then presented to the board at a June 29
meeting. On June 29, 1990, Forstmann Little circulated a letter
outlining its proposal to acquire the company at $43.25 per share.
The acquisition was to be accomplished by means of a cash tender
offer for all shares followed by a merger. The offer was not subject
to any financing condition, and Ted Forstmann told the Board that
his firm had $1.8 billion firmly in place to finance the transaction.
Eight hundred million dollars of that sum, he said, was from Forstmann Little's partnership capital. The proposal included arrangements for a $40 million break-up fee to be paid by General to
Forstmann Little in the event General agreed to be sold to another
party. The letter stated:
In all of our transactions in the past we have encouraged
management to become owners of equity. Accordingly,
2. Director Frank Drendel excused himself from te Board meeting and

from subsequent participation in decisions regarding the transaction because he had
a sizable ownership interest in Comm/Scope, Inc., a business of General which
Forstmann Little would purchase if the transaction succeeded. Drendel is also an
officer of Comm/Scope. In connection with the merger, Forstmann Little agreed
to buy Drendel's 52,600 shares of Comm/Scope in exchange for $32,052,888 and
an option to acquire 828,224 shares of FLGI Holding.
3. Martin Barrel, Joe Cordell, Jacob Goldman, Thomas Kempner, Harold
Rapaport, Richard Rosenbloom, and Richard Rosett. Kempner was elected Chairman.
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Forstmann Little intends to offer an opportunity to acquire
an equity interest to certain members of management who
will continue with the company after the acquisition.
Forstmann Little called for a response by 5:00 p.m. on July 1.
The Board meeting adjourned and the special committee then
convened. After consideration, the special committee rejected Forstmann Little's $43.25 offer and decided to make no counter-proposal.
It instructed Merrill to tell Forstmann that the offer was unacceptable
and to explore whether Forstmann would increase the price, lower
the breakup fee, and enter a merger agreement which would permit
General Instrument to consider competing offers. Hickey was invited
into the special committee meeting but only to give his views as to
the Forstmann bid and the value of the company. He was advised
that the committee had rejected the $43.25 offer and had directed
Merrill to negotiate with Forstmann. Hickey expressed his views
about the value of the company and stated that he thought the $43.25
bid was too low.
Forstmann Little Increases its Offer to $44 and then to $44.50
After the June 29 meeting, Jack Levy of Merrill Lynch informed

Forstmann Little that its offer was rejected, but that the special
committee would consider an improved offer. On June 30, Forstmann
Little told Levy that an improved offer would be made. A special
committee meeting was scheduled for July 1 to consider the improved
offer that was to be made.
On the morning of July 1, Forstmann informed Merrill that it
prepared
to raise its offer to $44 per share, to reduce the breakwas

up fee to $35 million, to include some form of "fiduciary out"
provision, and to agree to keep the tender offer open for 30 business
days to allow time for alternative bidders to make proposals. The
special committee met that afternoon, rejected the $44 bid, and

directed Merrill to seek a $45 offer from Forstmann Little.
Forstmann then increased its offer to $44.50 per share. Without
taking action on that offer, the special committee instructed Merrill
to continue negotiating with Forstmann for a $45 offer. Forstmann
refused to raise its offer above $44.50, and Merrill so informed the
special committee. Merrill opined to the committee that the $44.50
offer was fair to General Instrument's shareholders from a financial
point of view. The special committee then voted unanimously to
recommend the acceptance of the $44.50 offer to the Board.
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The Bpard Accepts the $44.50 Offer
The Board convened. The special committee recommended acceptance of Forstmann's $44.50 per share offer, stating that Forstmann had unequivocally stated that it would not raise its bid. The
Board instructed Merrill to attempt to induce Forstmann Little to
lower its break-up fee. Forstmann ultimately agreed to reduce that
fee to $33 million. Merrill was asked to opine to the Board as to
the fairness of the offer. Merrill distributed to the Board the book
that previously had been distributed only to the special committee.
Merrill reviewed with the board the value of the company under
four different scenarios: (i) $30.69 to $50.39 per share where the
company remained independent and carried out its business plan,
(ii) $31.57 to $43.71 per share where the company restructured itself
in a leveraged recapitalization, (iii) $37.59 to $46.96 per share where
the company carried out Project Gemini, splitting the company into
two publicly traded companies, and (iv) $37.00 to $55.61 per share
where the company was sold to a financial or strategic buyer. Merrill
stated that a realistic range of values for the company was $44 to
$46.50 per share in a sale contest, and opined that Forstmann Little's
offer was fair. The Board discussed Merrill's valuation analysis and
then voted unanimously to accept Forstmann Little's offer.
The parties entered into a merger agreement dated July 1. The
Board's resolutions approving the merger provided that the company's officers were authorized to negotiate with Forstmann Little
with respect to the possibility of such officers acquiring equity in the
purchaser and continuing employment with General. The resolutions
authorized the officers to retain counsel for representation in such
negotiations at the company's expense up to $300,000.
A press release was issued July 2 announcing the agreement.
The press release included the following paragraph:
Pursuant to the Merger Agreement, Forstmann Little will
be paid a commitment fee of $33 million in the event that
the Board of Directors of General Instrument Corporation
receives an unsolicited higher offer and accepts that offer
4
pursuant to the exercise of its fiduciary responsibilities.

4. The language of this release was actively negotiated. The board sought
a more inviting release; Forstmann was of course interested in not inspiring competing proposals.
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Announcement of the transactions received wide exposure in the
financial press.
Terms of the Agreement
The merger agreement provides for a two-step acquisition. The
first step, a tender offer for all General Instrument stock was commenced on July 9, 1990 and is scheduled to expire, as it happens,
on August 13, 1990. The tender offer closing is conditioned on at
least a majority of the outstanding stock on a fully diluted basis
being tendered and not withdrawn. Following closing of the offer
and accomplishment of the corporate formalities, FLGI, the acquisition vehicle, will merge with General Instrument and any shares
not purchased in the tender offer will be converted into cash at the
tender offer price. In the merger agreement, the company promises
that it will not solicit alternative buyers and that its directors and
officers will not participate in discussions with or provide any information to alternative buyers except to the extent required by the

exercise of fiduciary duties. The company may terminate the agreement if the Board determines that a third party's tender offer or
written offer to merge is on terms more favorable to the company's
stockholders than those reflected in the Forstmann merger agreement.
Upon exercise of the right to terminate, the company will pay
Forstmann a fee of $33 million.
Two Potential Acquirors Express Interest in the Company
Following announcement of the execution of the merger agreement, the company received two expressions of interest from potential
acquirors. On July 5, 1990, Donaldson Lufkin & Jenrette requested
confidential information in order to consider making a proposal. In

reaction the special committee met telephonically on July 6, 1990.
Merrill advised that DLJ was capable of accomplishing an acquisition
of the company. The special committee then directed that DLJ be
afforded access to confidential information, subject to DLJ's signing
a confidentiality agreement of the same type as Forstmann had signed.
All information requested was furnished to DLJ promptly. On July

10, The New York Times reported that the company was providing
confidential information to a third party. Kelso and Company also
requested confidential financial information. The special committee

met telephonically on July 12 and directed that the requested information be provided, pursuant to a confidentiality agreement, not-

19911

UNREPORTED CASES

1553

withstanding Merrill's stated doubts about Kelso's ability to accomplish
a transaction. Neither DLJ nor Kelso made an offer.
On July 2 an early, vague complaint was filed in this court.
That matter was, in effect, superseded by the filing of the complaint
in this action by some of the same counsel on July 12. A contested
application for expedited hearing was granted on July 16, 1990.
Following expedited discovery the present application for a preliminary injunction was presented on depositions and affidavits on August 9, 1990.
II.

[1] To succeed on an application for a preliminary injunction,
plaintiffs must show: (1) a reasonable probability of success on the
merits, (2) that the failure to issue the preliminary injunction will
result in immediate and irreparable injury, and (3) that the harm
the plaintiffs will suffer if the injunction is not issued outweighs the
harm the defendants will suffer if the injunction is granted. Ivanhoe
Partners v. Newmont Mining Corp., Del. Supr., 535 A.2d 1334, 1341
(1987). The burden of establishing these elements rests with plaintiff.
III.
A.
Plaintiff s first ground for the issuance of a preliminary injunction
involves the claim that the General Instrument board did not have
adequate information concerning the value of the company in a
change of control context to permit it to reach a reasoned decision
deserving of the deference that courts accord to valid exercises of
business judgment. The claim, more particularly, is that the essence
of rational choice involves a weighing of costs and benefits and an
assessment of alternatives; that when a transaction is as significant
as a change in corporate control transaction, a board has a particularly
demanding duty to be informed of the availability and likely consequences of alternatives and that here the board did not explore
alternatives to the Forstmann proposal, nor assure itself of a mechanism that could provide it an adequate post-agreement market check.
[2] The most recent Delaware Supreme Court restatements of
the duties of corporate directors in the context of a sale of corporate
control, Citron v. Fairchild Camera & Instrument, Del. Supr., 569 A.2d
53 (1989); Barkan v. Amsted Industries, Inc., Del. Supr., 567 A.2d
1279 (1989); and Mills Acquisition Co. v. Macmillan, Inc., Del. Supr.,
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559 A.2d 1261 (1989), each teach that there is no prescribed format
that corporate directors are required to follow in the sale of a corporate
enterprise:
We believe that the general principles announced in Revlon,
in Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d
946 (1985), and in Moran v. Household International,Inc., Del.
Supr., 500 A.2d 1346 (1985) govern this case and every
case in which a fundamental change of corporate control
occurs or is contemplated. However, the basic teaching of
these precedents is simply that the directors must act in
accordance with their fundamental duties of care and loyalty. Unocal, 493 A.2d at 954-55; Revlon, 506 A.2d at 180.
It is true that a court evaluating the propriety of a change
of control or a takeover defense must be mindful of "the
omnipresent specter that a board may be acting primarily
in its own interests, rather than those of the corporation
and its shareholders." Unocal, 493 A.2d at 954. Nevertheless, there is no single blueprint that a board must follow
to fulfill its duties. A stereotypical approach to the sale and
acquisition of corporate control is not to be expected in the
face of the evolving techniques and financing devices em-

ployed in today's corporate environment. Mills Acquisition
Co. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261, 128688 (1988). Rather, a board's actions must be evaluated in
light of relevant circumstances to determine if they were
undertaken with due diligence and in good faith. If no
breach of duty is found, the board's actions are entitled to
the protections of the business judgment rule. Id. at 95455.
Barkan v. Amsted Industries, Inc., Del. Supr., 567 A.2d at 1286.
[3] In each instance where the board is not predominantly selfinterested or under the control and dominating influence of a person
with a conflicting interest, the principal judicial inquiries relate to
whether the board was adequately informed and acting in good faith.
This court has been pointedly instructed, however, that "where issues
of corporate control are at stake" action of even a disinterested board
must meet an enhanced test before they will qualify for the deference
that courts ordinarily accord to good faith business judgments. See
Mills Acquisition Corp. v. Macmillan, Inc., Del. Supr., 559 A.2d 1261,
1287-88 (1989). This enhanced test requires a judicial judgment of
reasonableness in the circumstances. It is plainly required when, in
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the course of an auction sale, some discrimination in favor of one
party is shown (e.g., id. at 1288; In re J.P. Stevens & Co., Inc.
Shareholders Litigation, Del. Ch., 542 A.2d 770 (1988)). Invocation of
a post-agreement market check procedure is, a fortiori, an instance
in which such an additional level of inquiry is required, since the
signing of an agreement, even an agreement with a fiduciary out,
constitutes discrimination in favor of the party acquiring rights under
the merger agreement. Cf Citron v. Fairchild Camera & Instrument,
Del. Supr., 569 A.2d 53, 68 (1989).
[4-5] In such a setting the additional level of inquiry comes to
this: whether the circumstances afford a disinterested and well motivated director a basis reasonably to conclude that if the transactions
contemplated by the merger agreement dose, they will represent the
best available alternative for the corporation and its shareholders.
This inquiry involves consideration, inter alia, of the nature of any
provisions in the merger agreement tending to impede other offers,
the extent of the board's information about market alternatives, the
content of announcements accompanying the execution of the merger
agreement, the extent of the company's contractual freedom to supply
necessary information to competing bidders, and the time made
available for better offers to emerge.
B.
Applying these standards to the facts as they appear here I note
first the evident fact that this motion has been hurriedly presented
(as is almost inescapably the case in such matters). Thus, judgments
that must be made concerning the probable nature of the underlying
facts cannot be made with great confidence. The first question that
confronts an examiner of this transaction is whether this transaction
is what it purports to be: a bargain reached at arm's length by
commercial bargainers, or whether it is a transaction in which a
senior management, hopeful of participating with the buyer in the
future ownership of the enterprise, affected negotiations by assisting
the buyer to the shareholders' detriment.
It is warmly asserted that no agreement was made between
Forstmann Little and Mr. Hickey or others concerning future employment or equity participation, and I accept that assertion as true
for present purposes. It is nevertheless the case that Mr. Hickey had
every reason to hope that just that sort of agreement might be reached
with Forstmann; that he consulted with five other CEOs of Forstmann
acquired companies before this matter was taken to his board; that

1556

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

at no time did he treat Forstmann as an unwelcome intruder, although
his board had apparently not determined that the company should
be sold; that he continued in control of the process until the rather
late date of June 29; and that as the matter was handled it may be
that the board's decision whether to sell the company in a public
"Revlon" auction or a "Fort Howard" post agreement market check
procedure (which apparently was made on June 29 or July 1) was
affected by the way Mr. Hickey chose to proceed. These factors are
not recited as indications of inappropriate conduct, but as factors
that, while not themselves proving, are consistent with, possible use
of corporate office to advance a transaction that one could reasonably
hope would be personally beneficial.
Under the circumstances it is appropriate, in my opinion, to
treat this transaction as if it is a management affiliated leveraged
buyout transaction. But conceding this much to the plaintiff's case
does not concede enough, I am afraid. The record at present does
not supply sufficient basis to conclude preliminarily that the preponderant part of the board that acted as a special committee here
was manipulated by the (assumedly) interested CEO, was itself uninformed or inappropriately motivated. Moreover, I conclude that
the transaction it reached, in the circumstances, appears to meet the
test of reasonableness as articulated above.
[6] The board acted quickly, but it would seem to have had
adequate information to enter the sort of agreement that it entered.
The board had been considering strategic alternatives for some time;
Merrill Lynch had proposed some value enhancing structural transactions; the board had the benefits of Merrill's view of value under
various scenarios. The company had not been shopped but the merger

agreement contained a sufficient fiduciary out, a limited 2% breakup fee and a sufficient extension of the closing date of the tender
offer to permit the board reasonably to conclude that if this deal
closed it would represent the best available transaction. The fact that
some interested parties came forward and were quickly given full
information and the fact that the company's share price rose above

the offering price (to $46.125 on July 10, 1990) evidences the fact
that such a conclusion was reasonable.
[7] Accordingly in the procedural setting of this matter I cannot
provisionally conclude that the special committee was not appropriately informed, was inappropriately manipulated to the shareholders'
detriment or behaved unreasonably in relation to the goal they sought
to obtain. Thus, I cannot conclude that plaintiff has shown a reasonable probability of success on the merits of this claim.
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IV.
In addition to his claim that the directors have breached their
duty of care and fidelity, plaintiff asserts that all defendants have
failed to make proper disclosure in connection with Forstmann Little's
tender offer. A series of points are asserted. First, plaintiff attacks
the omission of defendants to disclose financial projections for each
of the company's separate businesses. Plaintiff acknowledges that
defendants disclosed consolidated projections for the entire company.
Second, plaintiff objects to defendants' failure to disclose assumptions
underlying the company projections that were disclosed and the
divisional projections that were not disclosed. Third, plaintiff asserts
that certain "hidden conflicts" were not adequately disclosed. These
hidden conflicts are said to involve: (i) Lazard's role as financial
advisor to the company and then to Forstmann Little, (ii) Merrill
Lynch's representation of General Instrument prior to its work for
the special committee, and (iii) management's purported covert arrangement to invest in the post-acquisition company.
[8] The duty to disclose information to shareholders extends to
all material information. Information is material under Delaware law
if there is
a substantial likelihood that, under all the circumstances, the
omitted fact would have assumed actual significance in the deliberations of the reasonable shareholder. Put another way,
there must be a substantial likelihood that the disclosure of
the omitted fact would have been viewed by the reasonable
investor as having significantly altered the "total mix" of information made available.
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985),
(quoting TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438 (1976)
(emphasis added)).

A.
With respect to his claim that financial projections for various
divisions of the company are required, plaintiff's argument chiefly
is that both Forstmann and the Board's banker had and needed
access to such data to properly evaluate the value of the company.
How then, plaintiff asks, can that same breakdown not be material
to shareholders asked to tender their stock?
To this Forstmann replies that its offer did include the consolidated projections for the company with which it had been furnished.
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This further level of detail is not material to shareholders it says
and, in all events, it contains confidential information the disclosure
of which would injure the company.
The last assertion is supported in this record. I make no judgment
on its legal significance, however. Instead I rest my decision on this
point, on the conclusion that plaintiff has not shown a reasonable
likelihood that this level of detailed projection is material to a selling
shareholder in this instance, even though it was presumably material
to a buyer of the corporation.
Projections that are of interest to an acquiror seeking control
of a company are not necessarily material to the decision of a minority
shareholder to sell or hold stock.5 A potential acquiror typically seeks
great detail about the operations of a company. If it succeeds in its
bid, it will have power over the organization and structure of the
company's assets. It will have to determine which assets to sell, which
to retain, and how to deploy those assets it retains. Indeed, acquirors
often bid with such a plan in mind.
[9] By contrast, a minority shareholder deciding whether to
tender need not, and equally importantly will not as a practical
matter, contemplate alternative management scenarios; will not con-

sider alternative organizational plans for the company; will not consider which, if any, of the corporations assets should be sold or
redeployed, or where in the organization expenses might be reduced,
etc. The decision of a shareholder in a tender offer is more limited
than the decision of a would-be acquiror (or lender) and the information material to her decision is different and not as extensive. It
may in some instances be material to the shareholder's decision to
know what the company's projections of earnings, etc. are, but the
question of the necessity to disclose company projections is itself
often not an easy one (see Flynn v. Bass Brothers Enterprises, Inc., 744
F.2d 978 (3d Cir. 1984)). It may even be material in some instances
in which company projections are given to know how they break
down into line of business projections. But what seems clear to me,

5. Plaintiff cites certain federal securities cases which suggest that hard
(historical) information relied upon by an investor may be material to shareholders.
Rothberg v. Rosenbloom, 771 F.2d 818, 821 (3d Cir. 1985); Burlington Indus., Inc, v.
Edelman, 666 F. Supp. 799, 815 (M.D.N.C. 1987). I do not disagree, if the emphasis
is upon "may," for surely much information relied upon by a buyer will be

important for the shareholder as well. But for the reason alluded to in text I do
not think a clear and easy rule that everything material to a buyer of corporate
control will be material to a seller of stock can be correct.
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for the reasons set forth above, is that a shareholder does not show
such a breakdown is material to his decision simply by showing that
a buyer of the corporation, a banker lending to the acquiror or one
opining on the fairness of the price, required such a breakdown. Cf.
In re Genentech, Inc., ShareholdersLiigation, Del. Ch., C.A. No. 11,377,
Chandler, V.C. (June 6, 1990) slip op. at 17-21.
In this instance plaintiff has shown, after discovery, no circumstances that make such a breakdown material, as that term is defined,
to the shareholders' choices.
[10] Plaintiff also argues that assumptions underlying divisional
forecasts should have been disclosed. Because I find the divisional
forecasts themselves not to be material, any assumptions underlying
the divisional forecasts also are not material.
B.
[11] Plaintiff also argues that assumptions underlying those company projections that were included in the tender offer document
should have been disclosed. Since plaintiff does not identify any
particular assumptions as material, plaintiff's argument appears to
be that all assumptions underlying the company projections should
all have been disclosed. Without something more specific, however,
it is impossible to determine that disclosure of the various assumptions
underlying projections would have altered the total mix of information
available to shareholders. Smith v. Shell Petroleum, Inc., Del. Oh., No.
8395 (June 19, 1990) upon which plaintiff relies, does not assist him
here in my view. In that case plaintiff showed that a particular
assumption underlying the assumptions was material. In Shell, the
company's financial advisor used assumptions in calculating asset
value different from the assumptions routinely used by Shell. The
financial advisor's assumptions caused a significant reduction in the
value of Shell's oil and gas reserves. Since oil and gas reserves
constitute a large portion of the value of an oil and gas company,
the court reasoned, it was material that the financial advisor's assumptions differed from Shell's assumptions. By contrast, here plaintiff has made no persuasive argument concerning the materiality of
assumptions analogous to the showing made in Shell.
C.
Plaintiff urges that the offering statement is misleading in that
it fails truthfully to disclose that Lazard Freres, the company's officerdirectors, and the company's investment advisor in the transaction,
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Merrill Lynch, all suffered from conflicting interests in the transactions. I conclude that the facts from which plaintiff claims that
these conflicts arise are set forth and that the offering document does
not appear to be misleading in that connection. At oral argument
plaintiff withdrew its contention with respect to Lazard when the
language referring to its prior relationship with General Instrument
appearing at pp. 40-41 of the offering statement was pointed out.
Without regard to concessions, that language does adequately disclose
the matter complained about.
With respect to Merrill Lynch, plaintiff claims that the fact that
it had been retained by the company (i.e., by the CEO for the
company) before its retention by the special committee of the company's board was not disclosed to the shareholders and is material.
The argument on materiality is simply that the banker's opinion is
quite important and, if one assumes that this is a transaction in
which management has a conflicting interest, the prior relationship
casts a shadow over the banker's independence. This is a factor that
might well be material to a shareholder, it is said.
I agree that facts bearing closely upon the independence of an
investment banker upon whom a board relies may well be material
to shareholders. The board's legal and banking advisors play an
important role in transactions of this type. That materiality, however,

may vary depending on the extent to which the market is itself
resorted to for a valuation predicated upon real alternatives. Where
(as in Barkan supra) the shareholders have little else than a banker's
opinion and the market price of the stock to judge the adequacy of
the offer, facts bearing upon a banker's situation that might in other
circumstances seem too attenuated to have pertinence, may become
material.

[12] Assuming as I do that this transaction is most safely viewed
as an MBO transaction for present purposes and that the Merrill
opinion forms an important part of the information available to a

shareholder, nevertheless I cannot now conclude there is a flaw in
the disclosure here. Plaintiffs admit that the fact of the earlier representation is disclosed in the Form 14D-9 sent to shareholders.
While plaintiff refers to it as "buried in the 'Fairness Opinion'
incorporated in 14D-9," I do not think that its materiality required
greater prominence in the circumstances than it was given.
As to management's prospects for future employment and equity

participation, I conclude that the offering statement appears to accurately set forth that matter. What was disclosed (e.g., Offer to
Purchase at 14-15) appears to state the facts fairly. Any reader of
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the Offer to Purchase would recognize that management had no
legal rights but probably had some unenforceable expectations, which
appears at this stage to be a fair inference. The Offer to Purchase
fairly discloses the state of affairs as they currently appear to be.
For the foregoing reasons the application is denied. IT IS SO
ORDERED.

SCOTT v. NEW DRUG SERVICES, INC.
No. 11,336
Court of Chancery of the State of Delaware, New Castle
September 6, 1990
Plaintiff and defendants formed a corporation in which plaintiff
served as president. One year later, following a resolution by the
board of directors, plaintiff was ousted as president. Plaintiff then
brought this suit on behalf of himself and the corporation in connection with his dismissal. This action involved the plaintiff's motion
to disqualify counsel for the corporation and the individual defendants on the grounds that: (1) counsel had a conflict of interest
resulting from his prior services rendered for both parties; (2)
counsel's testimony at trial was necessary; and (3) counsel could
not represent both the corporation and the individual defendants
in a derivative action.
The court of chancery, per Chancellor Allen, denied plaintiff's
motion, finding that: (1) counsel's testimony was not necessary,
and (2) separate representation was not required to take an active
role in the litigation. However, concerning the conflict of interest
with regard to suing a former client, the court reserved judgment
pending further proceedings.
1.

Attorney and Client

C-- 19, 21.5(3), 22

To succeed on a motion for disqualification, plaintiff must
establish that there is a reasonable probability that counsel will be
a "necessary" witness in the litigation.
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19, 21.5(3), 22

To be "necessary" for purposes of disqualification, the attorney's testimony cannot be merely cumulative.
3.

Attorney and Client

0= 20, 21.5(3)

Counsel representing both corporation and individual corporate
defendants will not be disqualified for dual representation where
corporation is not required to take an active role in the litigation.
4.

Attorney and Client

C-19, 20, 21.5(3)

A lawyer should be disqualified based on a conflict of interest
where there has previously been a lawyer-client relationship and
such relationship is substantially related to the subject matter of
the current lawsuit or by reason of a prior professional relationship
the lawyer has acquired confidential information relevant to the

later suit.
David L. Finger, Esquire, of Richards, Layton & Finger, Wilmington, Delaware, for plaintiff.
Aubrey B. Lank, Esquire, of Theisen, Lank, Mulford & Goldberg,
P.A., Wilmington, Delaware, for defendants.
ALLEN,

Chancellor

It appears that in early 1988, plaintiff, Dr. Dana Scott, and
defendants, Drs. Bernard Cabana, Michael Adams, and William
Schary agreed to form a new company to assist drug manufacturers
in applying for approval from the U.S. Food and Drug Administration for new drugs. The parties arranged for an attorney at
Baker & Hostetler in Washington, D.C., Eric Stoer, to assist them
in incorporating a closely-held Subchapter S corporation, New Drug
Services, Inc. ("NDS"). The union was short-lived. By early 1989,
the principals had fallen into disagreement among themselves. In
December 1989, Cabana, Adams, and Schary decided that the
friction between Adams and Scott had become so pronounced as
to warrant action by the board of directors. At a December 1989
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board meeting despite the existence of an employment contract,
Scott was terminated as president of NDS.
Scott promptly brought suit on behalf of himself as well as on
behalf of the corporation. In this lawsuit, Scott alleges, among other
things that the NDS board of directors has breached duties of
fairness and candor to him as a minority shareholder by ousting
him from his executive position and by preventing NDS from paying
Scott his fair share of the corporate profits; that the members of
the board have committed waste in paying themselves exorbitant
bonuses; that NDS has breached its employment contract with him;
and that NDS has breached a covenant of good faith and fair
dealing.
Defendants answer that NDS has not breached the employment
contract because Scott was not satisfactorily performing under the
contract and that Scott has no standing to assert the derivative
claims because he is no longer a shareholder of NDS.1
Currently pending is a motion to disqualify Eric Stoer, the
Baker & Hostetler firm, and Mr. Stoer's current firm from representing the corporation or the individual defendants in this action.
Three grounds are asserted: (1) Stoei has a conflict of interest
resulting from, among other acts, his participation in the incorporation process, including the drafting of Scott's employment
agreement, and his participation in the December board meeting
at which Scott was terminated; (2) given Stoer's role in drafting
the incorporation documents, his testimony will be necessary to
their interpretation; and (3) Stoer should not be permitted to represent both the corporation and director defendants in a derivative
action because of potential conflict of interest between those persons.
Defendants respond that Stoer has no conflict of interest because
throughout his association with NDS he was representing Dr. Cabana, never the corporation or the other principals, and he advised
all the parties of this fact. They contend that he is not a necessary
witness because it is not the interpretation of Scott's employment
agreement that is at issue, but rather his performance under the
contract. They also assert that even though derivative claims are
purportedly involved, the interests of the corporation and the director defendants are, in this case, perfectly aligned.

1. The defendants argue that the termination of Scott as president triggered
a buy-sell provision in the Stock Agreement, and NDS thereafter repurchased Scott's

shares.

1564

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

I.

The parties actively contest most of the facts in this case, but
there are some facts upon which the parties seem to agree. In 1988,
Dr. Cabana, President of International Drug Company ("IDR"),
a Maryland corporation, approached Drs. Schary, Adams, and
Scott, then employed at the DuPont Corporation, to inquire about
their interest in leaving DuPont to work instead for IDR. For
various reasons, Schary, Adams, and Scott declined Cabana's offer
of employment with IDR. The parties did agree, however, to form
NDS as a joint venture. NDS was to be a Subchapter S corporation
that would guide drug manufacturers through the maze of bureaucracy leading to FDA approval for new drugs.
In March 1988, in connection with the formation of NDS, the
parties consulted Stoer, who drafted NDS's corporate documents,
including the Shareholders' Agreement, the employment contracts
of Scott as president and Adams as vice president of NDS, and
the Cabana and Schary Consulting Agreements. For his services,
Stoer was paid, after the incorporation of NDS, by a check from
NDS. At this time, Scott did not seek any separate counsel.
In early 1989, Scott, Adams, and Schary consulted another
attorney, Mike Perna of the Pennsylvania firm of Rigler & Perna,
about a dispute that NDS was having with Cabana's corporation
IDR. The dispute was settled, however, after Perna talked to Stoer,
who represented Cabana and IDR.
Stoer also attended occasional NDS board meetings, including
the December 28, 1989 board meeting at which Scott was terminated.
The parties, however, disagree on a host of material facts. Of
critical importance, the director defendants insist that at their meetings with Stoer about the incorporation of NDS, Stoer advised
Adams, Schary, and Scott that he was representing only Cabana
and that the others should seek separate, independent counsel. Scott
denies ever having been so informed.
Scott contends that Stoer was paid out of NDS funds, a portion
of which was contributed by him. The defendants deny that NDS
actually paid Stoer. They maintain that Cabana actually put up
all the capital funds for NDS and that, as a matter of convenience,
Cabana paid Stoer out of NDS funds. The defendants deny that
Scott made any capital contributions to NDS, saying that Scott was
reimbursed for any monies he may have advanced the new corporation. Scott counters that this "reimbursement" was not really
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a repayment of his capital contribution, but rather, payment for
services rendered. He also denies Cabana's contribution to NDS
was intended as capital, but says rather, the money Cabana contributed to NDS (via IDR) was the first payment on a subcontract
with IDR.
Defendants point to the fact that Scott consulted Rigler &
Perna as evidence that Scott was aware that Stoer was representing
Cabana. Scott, on the other hand, argues that Perna advised Adams,
Schary, and Scott of Stoer's conflict of interest but says that he
didn't make a big issue of that at the time because the matter in
that case was settled.
Scott contends that at the December 28, 1989 board meeting
he consulted Stoer and confided in Stoer his plans, strategies and
alternatives should he be terminated. Stoer denies any confidential
conversations with Scott occurred at that meeting.
While each party argues that these factual differences are irrelevant and that each is entitled to prevail on this motion, I am
unable to agree. I conclude that it is necessary to take evidence in
order to determine disputed facts relevant to the question whether
trial counsel should be disqualified in this instance. I see no reason
at this point, however, to disqualify Stoer based on any alleged
necessity of calling him as a witness or based on the fact that his
firm would be representing both the corporation and the director
defendants.
II.
This court is aware of the gravity of disqualification. Disqualification of counsel forces the client to relinquish counsel of its
choice and to obtain new counsel, which implies added cost and
possible time delays. Similarly, the disqualified lawyer and his firm
may suffer embarrassment and financial loss as a result. See G.
Hazard, The Law of Lawyering 177 (1989). Yet, the important need
that the legal profession's standards of ethical conduct be maintained
requires that, in appropriate instances, a court before whom a
matter is being litigated must act to disqualify an attorney. That
action must never be taken lightly, but neither can it be shirked
out of feelings of solicitude.
[1-2] Turning first to the question of disqualification on the
ground that counsel is a likely witness, I note that in order to
succeed on such a motion, plaintiff must establish that there is a
reasonable probability that Mr. Stoer will be a "necessary" witness
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in this litigation. 2 See Cannon Airways v. Franklin Holdings Corp., 669
F. Supp. 96, 99 (D. Del. 1987); Brady v. Delaware Trust Co., Del.
Ch., C.A. No. 8827, Allen, C. (Sept. 14, 1988). To be "necessary"
for purposes of disqualification, the attorney's testimony cannot be
merely cumulative. See Cannon Airways, 669 F.2d at 102.
It does not appear likely at this point that Mr. Stoer's testimony
will be "necessary" within the meaning of Rule 3.7 and any
corresponding motion to disqualify Mr. Stoer on that basis is,
therefore, premature. Plaintiff argues that, as the lawyer who drafted
the documents that are the subject of this litigation, his testimony
will be necessary to resolve questions of intent and interpretation.
It is not clear, however, that this case involves questions of intent
or interpretation of the employment contract. Even assuming, as
plaintiff alleges, that the parties intended Dr. Scott's employment
agreement to be a lifetime employment contract, this aspect of the
case may turn on Scott's performance under the contract. If Scott
did not perform under the contract, as defendants allege, then the
corporation may be relieved of its obligations under the contract,
even if it were a lifetime employment contract. Defendants' assertion
that it is performance, not interpretation, that is at issue in this
case, seems plausible. In that event, Stoer's testimony would be
unnecessary.
Further, even if questions of intent or interpretation arise,
there is no evidence at this stage of the litigation that Stoer's
testimony would be anything more than cumulative. There are still
three other principals, Cabana, Adams, and Schary, who are competent to testify as to the parties' intent under the contracts in
question. Should matters appear to be different at a later time, the
motion may be renewed.
The propriety of joint representation of both the corporation
and the director defendants in a derivative action is a question on

2. Rule 3.7 of the Delaware Lawyers Rules of Professional Conduct provided
in pertinent part:

(a) A lawyer shall not act as an advocate at a trial in which the lawyer
is likely to be a necessary witness except where ....

(3) disqualification of the lawyer would work substantial hardship on the
client

(b) A lawyer may act as an advocate in a trial in which another lawyer
in the lawyer's firm is likely to be called as a witness unless precluded
from doing so by Rule 1.7 or Rule 1.9. (Emphasis added).
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which courts here are divided. In Otis & Co. v. Pennsylvania R.R.,
57 F. Supp. 680 (E.D. Pa. 1944), aff'd, 155 F.2d 522 (3d Cir.
1946) (per curiam), the court found that dual representation was
permissible, at least in the absence of "any allegation of breach of
confidence or trust" by a party to the attorney-client relationship.
Id. at 684.
On the other hand, there is substantial support for the idea
that the corporation and the shareholders should retain separate
counsel in derivative lawsuits where the underlying claim sounds
in fraud (as opposed to negligence) and where the corporation takes
"an active role" in the litigation. See Messing v. FDI, Inc., 439 F.
Supp. 776, 781-82 (D.N.J. 1977); Cannon v. U.S. Acoustics Corp.,
398 F. Supp. 209, 213 (N.D. IM. 1975), aff'd, 532 F.2d 1118 (7th
Cir. 1976); Clark v. Lomas & Nettleton Fin. Corp., 79 F.R.D. 658
(1978); see also Op. 842, 15 Record B.A.C.N.Y. (1960) (corporation
should obtain separate counsel whenever the corporation elects to
pursue an "active role"); Note, Independent Representationfor Corporate
Defendants in Derivative Suits, 74 Yale L.J. 524 (1965) (corporation
should always be separately represented in derivative suits).
While, in theory, separate representation may be the better
practice (and might be expected to enhance the credibility of any
position taken by the corporation), I am mindful that it may be
"unreasonable and wastefully expensive to require separate counsel
to represent the corporate and individual defendants [when] the
corporation will remain a neutral party whose counsel is generally
unable to alter the outcome of the litigation." Id. at 530. Consequently, I am not persuaded that separate representation is mandated in all situations.
[3] What circumstances will require separate representation is
obviously a question that is highly fact-specific. Counsel (and a
court required to pass upon a disqualification motion) must attempt
to assess the likelihood that the corporation will be required, or it
will be in its interest, to take an active part in the litigation. It
does not appear at this time that the corporation will be required
or it will be in its interest to take an active role in this litigation.
Therefore, I will decline to grant the disqualification sought on this
ground at this time.
[4] I turn then to the last ground asserted as requiring disqualification, the alleged disloyalty involved in suing a former client.
This question turns on the requirement contained in Rule 1.9 of
the Delaware Lawyers Rules of Professional Conduct:
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A lawyer who has formerly represented a client in a matter shall
not thereafter:
(a) represent another person in the same or a substan-

tially related matter in which that person's interests are materially adverse to the interests of the former client unless

that former client consents after consultation
(b) use information relating to the representation to
the disadvantage of the former client except as Rule 1.6
would permit with respect to a client or when the information has become generally known. (Emphasis added).
A lawyer should be disqualified based on a conflict of interest where
there has previously been a lawyer-client relationship and such
relationship is "substantially related" to the subject matter of the
current lawsuit or by reason of a prior professional relationship the
lawyer has acquired confidential information relevant in the later
suit. G. Hazard, supra at 176-176.2; see also Model Rule 1.9 of the
Delaware Lawyers Rules of Professional Conduct.
In this instance, the parties assert materially different views of
the relevant facts. That fact makes it impossible to establish, absent
an evidentiary hearing, whether a lawyer-client relationship existed
or whether confidential information substantially related to this
matter was disclosed. Even assuming, as plaintiff argues, that the
putative client's reasonable belief as to whether an attorney was
acting as his lawyer is the governing standard relating to the existence of a former representation, it is apparent that the taking of
evidence will be necessary under the circumstances here. Whether
or not a lawyer in fact disclaimed representing the putative client
would certainly affect the reasonableness of any belief the putative
client may hold in the existence of a lawyer-client relationship.
It is also disputed whether confidential information was disclosed to Mr. Stoer by Dr. Scott of a kind and in circumstances
that would disable him from this representation.
For the foregoing reasons, I will deny the motion to disqualify
based on the allegation that Mr. Stoer is likely to be a "necessary"
witness and based on any purported conflict of interest between
the corporation and the director defendants. Pending further proceedings, I will reserve judgment whether Mr. Stoer must be disqualified based on any former attorney-client relationship with Mr.
Scott. The parties should confer and attempt to stipulate what

