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contested facts (in addition to the claim that Mr. Stoer told plaintiff
that he did not represent him and when and the reasonableness of
any contrary belief of Mr. Scott's) they may seek to have determined
at this time. Discovery should be available in connection with the
necessary hearing. Once the parties are ready for a hearing, we
can confer by telephone for scheduling purposes.

SILVERSTEIN v. DAVID J. STONE & CO.
No. 11,480
Court of Chancery of the State of Delaware, New Castle
October 17, 1990
Plaintiff shareholders filed suit to compel the holding of annual
stockholders' meeting by defendant corporations and their two sole
directors. Defendants moved to dismiss, and plaintiffs filed a cross
motion for summary judgment. The parties held their stock through
several partnership agreements which provided that the defendants
were to repurchase the plaintiffs' stock upon dissolution of the
partnerships. Defendants claimed that because dissolution had occurred, the plaintiffs were no longer stockholders and, therefore,
lack standing to sue.
The court of chancery, per Vice-Chancellor Berger, held that
because a company is held to be an equitable owner of stock after
it exercises its option to purchase but before it tenders payment,
the plaintiffs have no standing to compel the exercise of any rights
attached to such stock. Accordingly, the court denied plaintiffs'
motion for summary judgment and granted defendants' motion to
dismiss.
1. Corporations

C-- 197

Where a company is considered an equitable owner of stock
by exercising its option to purchase the stock, although not yet
tendering payment of the purchase price, such stock cannot be
voted contrary to the wishes of the equitable owner.
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Joseph A. Rosenthal, Esquire of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; and Faruki, Gilliam & Ireland,
Dayton, Ohio, of counsel, for plaintiffs.
Samuel A. Nolen, Esquire, Anne Foster, Esquire, and J. Michael
Christopher, Esquire of Richards, Layton & Finger, Wilmington,
Delaware; and Dewey, Ballantine, Bushby, Palmer & Wood, New
York, New York, of counsel, for defendants.
BERGER, Vice-Chancellor

This is the decision on a motion to dismiss and a cross motion
for summary judgment in an action brought pursuant to 8 Del. C.
§211 to compel the holding of annual stockholders' meetings. The

defendant corporations, David J. Stone & Company, Inc. ("Stone
& Co.") and D. J. S. Securities Limited ("D.J.S. Ltd."), concede
that no annual meetings have been held since February 1989.
However, they argue that plaintiffs are no longer stockholders and,
therefore, lack standing to sue. For the reasons that follow, I find
that plaintiffs are not entitled to compel defendants to hold their
annual stockholders' meetings.
The relevant facts may be summarized as follows. Plaintiffs,
Messrs. Silverstein, McGillicuddy ("McGillicuddy") and McVoy,
collectively are record holders of one-half of the outstanding stock
of each defendant corporation. Sara and David Stone (the "Stones")
together own the remaining half of each corporation's stock and
are presently the sole directors of both companies. Plaintiffs' position
as 50% stockholders is tied to partnerships owned indirectly by the
same individuals-Scylla Investment Partners ("Scylla") and the
D.J.S. Group (the "Partnerships"). Gore Corporation, which the
Stones own and control, and Charybdis, Inc. ("Charybdis"), which
plaintiffs own and control, each own 50% of Scylla and are its
general partners. Similarly, D.J.S. Investments, Inc., which the
Stones own, and Tierra Energy Group ("Tierra"), which plaintiffs
own, each own half of DJ.S. Group and are its general partners.
Pursuant to the terms of the stockholders' agreements entered
into by the parties, upon termination of the Partnerships, plaintiffs'
stock in defendant corporations was to be repurchased. The Stone
& Co. Stockholders' Agreement (hereafter the "Agreement") provides in relevant part:
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Purchase of Stock. .
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. It is understood and agreed that

in the event the Partnerships are terminated, for any
reason, the Stones shall have the sole right to continue
the investment banking and financial consulting business
carried on by the [defendant corporations] .... [T]he
Stockholders have agreed that on the date of the termination of the Partnerships, the Company, or at the Stones'
option, the Stones, shall purchase all of the Stock then
owned by [plaintiffs]. The purchase price for the shares
shall equal fifty percent (50%) of all investment banking
and financial consulting fees then accrued by the Company
or thereafter earned by the Company for projects, commitments or any other work undertaken by the Company
within 120 days after the termination of the Partnerships,
less the cost of earning each such fee as subsequently
verified by the Company's accountants when paid ....
3.2 Delivery of Stock Certificates. The purchase of the shares
of Stock under Section 3.1 shall be effected upon the date
that the Partnerships are terminated by delivery to the
Company or the Stones, as the case may be, the stock
certificate(s) representing the shares of Stock in exchange
for payment by bank or certified check of any cash then
due and a written contractual commitment to pay any
future investment banking fees required to be paid under
Section 3.1.
Agreement, Article III.1
The Partnerships, according to their terms, were formed "pursuant to the provisions of the Uniform Partnership Act in effect in
the State of Delaware" as of March 31, 1986, and the terms of
the Uniform Partnership Act (the "Uniform Act") were expressly
incorporated into the agreements. Scylla Investment Partners General Partnership Agreement ("Scylla Agreement"), Sections 1.01,
8.03. The Partnerships commenced on March 31, 1986, and were
to continue until their dissolution. Scylla Agreement, §1.04. Pursuant to Section 6.01(a) of the Scylla Agreement, any partner could
effect the immediate dissolution of the Partnership by written elec-

1. The same provision appears in the D.J.S. Ltd. Stockholders' Agreement.
However, for convenience, only the Stone & Co. Stockholders' Agreement will be
referred to hereafter. The two Partnership agreements also mirror each other, and
only the Scylla agreement will be referred to hereafter.
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tion. On September 22, 1989, plaintiffs notified the Stones that
Charybdis and Tierra were exercising their right to dissolve the
two Partnerships effective immediately. As a result of plaintiffs'
election to dissolve, the Stones, through their corporations, were
obliged to obtain an accounting, wind up business and distribute
or liquidate the assets of the Partnerships. Scylla Agreement, §6.03.
On February 7, 1990, in a letter to David Stone, McGillicuddy
expressed his dissatisfaction with the winding up of the Partnerships.
McGillicuddy complained of "inordinate delay," and purported to
revoke the September 22, 1989 notices of dissolution submitted on
behalf of Tierra and Charybdis. In addition, McGillicuddy attempted
to regain his seat on the Stone & Co. board of directors. He had
resigned that office in connection with the prior election to dissolve.
In his February letter, McGillicuddy purportedly revoked his resignation and insisted that stockholders' meetings for both defendant
companies be held no later than February 20, 1990.
On February 9, 1990, plaintiffs filed suit against the Stones and
the corporate defendants in this action. In Silverstein v. Davidj. Stone
& Co., C.A. No. 11,392 ("Silverstein I"), plaintiffs complain of a
variety of wrongs, including the Stones' alleged mismanagement and
waste of corporate assets and their alleged wrongful conduct in

connection with the termination of the Partnerships. On March 30,
1990, after an answer and counterclaim had been filed in Silverstein
1, plaintiffs filed this action ("Silverstein IF'). On April 6, 1990,
apparently in response to the complaint in Silverstein II, the Stones,
through their corporations, gave plaintiffs a "protective notice" of
the Stones' own election to dissolve the Partnerships. By the end of
June 1990, plaintiffs had been given final accountings for both Partnerships as well as notice that there were no investment banking or
financial consulting fees required to be paid under the formula
provided in the Agreement.
In their briefs, the parties focused on the question of whether
the Partnerships were terminated at the time of dissolution. Plaintiffs
argued that the Partnerships did not terminate at the time either
side made its election to dissolve. Rather, according to plaintiffs, the
Partnerships would terminate only after their affairs were wound up
and their assets distributed.
When these arguments were pressed, the distinction between
dissolution and termination was of some significance inasmuch as
the Stones had not completed the winding up process. As of July
1, 1990, however, plaintiffs had been given final accountings for
both partnerships, and the assets had been distributed. Thus, it
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would seem that by July 1, if not earlier, the Stones' contractual
right to purchase plaintiffs' stock had ripened.
[1] The dissolution/termination argument having been mooted,
plaintiffs now argue that they should be entitled to exercise their
rights as stockholders until such time as they resolve their disputes
with the Stones over the purchase price of the stock. Plaintiffs offer
no authority for their position, and in fact, the law is to the contrary.
In Freeman v. Fabiniak, Del. Ch., C.A. No. 8035, Hartnett, V.C.
(Aug. 15, 1985), for example, a company was held to be the equitable
owner of certain stock after the company exercised its option to
purchase the stock, but before it tendered payment of the purchase
price. This Court held that the stock could not be voted contrary
to the wishes of the equitable owner. See also Bay New Foundland Co.,
Ltd. v. Wilson & Co., Inc., Del. Supr., 37 A.2d 59 (1944).
Plaintiffs argue that if the Court were to deny them the right
to compel an annual stockholders' meeting, plaintiffs would be unable
to protect themselves against possible dissipation of corporate assets
during the time that it will take to litigate Silverstein I and decide
what, if any, additional payments are due them. This argument does
not, in my view, make it inequitable to recognize the Stones' beneficial ownership of the stock. First, there is nothing in the record
of this action to suggest that the Stones failed to satisfy their obligations with respect to the purchase of the stock. Second, as plaintiffs
may know, this Court has the power to grant interim relief on an
appropriate showing. Thus, plaintiffs are not without recourse during
the pendency of Silverstein L
Based upon the foregoing, plaintiffs' motion for summary judgment is denied, and defendants' motion to dismiss, which is treated
as a motion for summary judgment, is granted. IT IS SO ORDERED.

STAHL v. APPLE BANCORP, INC.
No. 11,510
Court of Chancery of the State of Delaware, New Castle
August 9, 1990
Plaintiff, a 30.6% shareholder of defendant Apple Bancorp, Inc.
(Bancorp), brought this motion for partial summary judgment seeking
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a judicial declaration that the beneficial ownership provision of Bancorp's stock rights plan could not validly be applied to agreements
or understandings that direct the voting of shares but did not legally
bind any person to vote in one way or another being unconditionally
revocable or agreements that related to the proxy contest.
The court of chancery, per Chancellor Allen, denied the motion
for summary judgment holding that in these circumstances, the
position of the board to leave in place and enforce the beneficial
ownership term of the stock rights plan was reasonable in relation
to the threat posed by a tender offer from the plaintiff at that time.
1. Corporations

0-198(2), 198(3)

Minimal restrictions on a shareholder's proxy contest activities
which do not directly infringe upon his ability to present a slate of
directors and to communicate with other shareholders, or which do
not directly infringe upon shareholders' ability to vote for the shareholder's slate, will be upheld.
2.

Corporations

C= 197, 281

Where a franchise is involved, a special obligation falls upon
courts to review with care a board's action which impinges upon
legitimate election activities.
3.

Corporations

C

158

The validity of stock rights must be assessed at the time of the
corporate action creating them; the validity of corporate securities
cannot rise and fall on future contingencies once issued.
4.

Corporations

0-310(1)

To determine whether a board's actions were authorized and
whether they constituted a breach of duty of loyalty in relation to
a flip-over poison pill, an assessment must be made of the reasonably
foreseeable consequences that the pill would have been likely to have

had on legitimate election activities at the time the board acted.

1991]

5.

Corporations

UNREPORTED CASES

1575

0= 198(1)

The acceptance of proxies is the essence of a proxy contest. A
prohibition on accepting them beyond the triggering point could
never be immaterial; it would be fatal to a proxy contestant's position.
6.

Corporations

C-199

Voting agreements can be immaterial in the sense that a shareholder may put forth a slate of candidates and communicate her
position to others, and others may vote for that slate without restriction.
7.

Corporations

C-199

Stockholders do not have an absolute right to reach agreements
with each other concerning the voting of stock, excepting agreements
reflected in the granting of a revocable proxy.
8.

Corporations

0=310(1)

A board of directors has a continuing duty to assess the impact
of its stock rights plan upon the corporation and its stockholders
and, to the extent it has legal power to do so, amend the plan or
redeem the rights, when and if its fiduciary duty to the corporation
dictates.
9.

Corporations

0:310(1)

Under either the enhanced business judgment test or the nonbusiness judgment test that is applied where corporate action is
directed specifically towards affecting the exercise of the franchise,
a board bears a burden to justify its actions. The burden will be
greater when the board action is directed specifically and primarily
towards the voting process because that process is the way in which
the board itself derives power and thus is of central concern to the
corporation and to the corporation law.
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0= 201

Unocal's enhanced review is a judicial judgment concerning the
reasonableness of the action taken in light of the threat to which it

responds. Thus, where it is applicable, Unocal requires a judicial
judgment finely focused upon the particulars of the case.
11.

Corporations

C--- 198(2), 199

The impact of effectively precluding a stockholder from forming
a joint slate with other shareholders or otherwise entering into revocable agreements with them concerning the voting of stock is likely
to have a "minimal" impact upon the stockholder's proxy campaign,
except insofar as it might marginally protect and preserve the board's
opportunity to locate a better proposal.
12.

Corporations

0- 310(1)

Because of the threat posed by the stockholder's tender offer,
it was reasonable for the board to leave in place and enforce the
beneficial ownership term of a stock rights plan.
Kenneth J. Nachbar, Esquire, and Edmund Johnson, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; and Shea
& Gould, New York, New York, of counsel, for plaintiff.
Edward P. Welch, Esquire, John G. Day, Esquire, Robert A. Glen,
Esquire, and Karen L. Valihura, Esquire, of Skadden, Arps, Slate,
Meagher & Flom, Wilmington, Delaware, for defendants.
ALLEN,

Chancellor

Stanley Stahl, a 30.6% shareholder of defendant Apple Bancorp,
Inc. ("Bancorp"), is presently extending a tender offer for any and
all shares of that company's stock at $38 cash per share. He is also
conducting a proxy contest to increase the size of Bancorp's board
and elect a majority of new members who would be committed to
redeeming rights issued pursuant to the company's recently adopted
poison pill stock rights plan. Closing of the tender offer is conditioned

upon Mr. Stahl's slate prevailing in the proxy contest.
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The amended complaint in this matter challenges a series of
steps taken by the board of directors of Bancorp that impede Mr.
Stahl's ability to acquire control of the company including the adoption of the "flip-in/ffip-over poison pill" stock rights plan and deferral
of the company's annual meeting. It is Mr. Stahl's position that the
board has gone too far in its effort to deter his acquisition and has,
in that effort, inter alia, infringed upon his rights and the rights of
other shareholders meaningfully to participate in an annual meeting
of shareholders, has infringed upon his right and that of others to
jointly pursue a proxy contest in connection with the election of
directors and has generally sought to protect and preserve the incumbents' power at a threatened cost to shareholders.
Mr. Stahl first became a substantial shareholder in Bancorp in
1986 at the urging of Bancorp's senior officers. He has gradually
accumulated a large block of the company's stock. By September
1989 he owned approximately 20% of its outstanding stock; by
November 7, he owned 30.3%

.

1

Mindful of the threats posed by a

creeping acquisition of a control block, on November 17, 1989, the
Bancorp board adopted its stock rights plan. The rights distributed
pursuant to the plan would become exercisable in the event that any
shareholder who did not already own 15% of the company's stock,
came to beneficially own that much stock, or if any stockholder who
already did own 15% of the stock (i.e., Stahl) acquired an additional
1 %. The dilution that would occur upon exercise of the ffip-in right
would be substantial. It is unnecessary to set forth a description of
the mechanics of the rights; they appear standard.
Mr. Stahl responded to the adoption of the rights plan by
notifying the board (as a company bylaw required) that at the next
annual meeting he would propose that the (staggered) board of
Bancorp be expanded from 12 to 21 and that 13 persons nominated
by him be elected to the expanded board. In a subsequent Schedule
13D filing, Stahl disclosed that he would solicit proxies in support
of his proposal and for the election of his nominees to the board.
That filing also stated that Stahl intended, if elected, to recommend
to the full board that the rights under the rights plan be redeemed
and that the board evaluate the performance of management and
make any changes it deemed necessary to improve overall management performance.

1. In December 1989 Mr. Stahl increased his stock ownership to its current
30.6% level.
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On March 28, 1990, nine days after the Bancorp board had
designated April 17, as the record date for determining the shareholders entitled to vote at the company's 1990 annual meeting, Mr.
Stahl commenced his $38 cash tender offer for any and all Bancorp
common shares. 2 The offer is conditioned upon the adoption of Stahl's
bylaw proposal, the election of his 13 nominees as directors, and
the redemption of the rights under the rights plan or Stahl's satisfaction that the rights are invalid. There are no minimum tender
or financing conditions to the offer, nor is the offer conditioned upon
the receipt of any regulatory approvals.
In his Offer to Purchase, Stahl reiterated his intention to wage
a proxy contest in support of his proposal to amend Bancorp's bylaws
to expand the company's board and to elect his directorial nominees.
Stahl also stated that he intended to effect a second-step merger to
cash-out non-tendering stockholders as soon as practicable after the
dose of the tender offer. He did not, however, promise that such a
transaction would be effected or that he would use his best efforts
to cause it to occur. He stated that it was possible that a secondstep merger might not be proposed.
On April 9 and 10 Bancorp's board met to consider how to
respond to Stahl's tender offer. The company's financial advisors
presented a written opinion that the tender offer, which represented
a 17% premium over the prior market price, was unfair to the
company's stockholders from a financial point of view. They advised

the board that certain alternative strategies could yield greater value
to the stockholders than the Stahl offer, but that to explore those
strategies would require more time than would be available before
Bancorp's annual meeting, if the record date remained fixed at April
17.
In order to provide itself with more time to pursue alternatives

to the Stahl offer, the board decided to defer the annual meeting,
and rescinded the April 17 record date. The board recommended
to Bancorp's stockholders that they reject the Stahl offer.
Mr. Stahl filed a complaint in this action on April 12, 1990.
He sought an order requiring the Bancorp directors to hold the
company's annual meeting on or before June 16, 1990 (the latest
date on which the meeting could be lawfully held if the April 17
record date were preserved by court order). That request was denied

2. The closing market price of Bancorp stock on March 27, 1990 was

$32 1/4 per share.
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for the reasons set forth in this court's May 17 opinion. See Stahl o.
Apple Bancorp, Inc., Del. Ch., C.A. No. 11,510, Allen, C. (May 17,
1990).
Currently pending is plaintiff's motion for partial summary
judgment, principally, with respect to a claim that the definition of
beneficial ownership of stock in the rights plan causes the rights to
have certain impermissible or inequitable effects upon the exercise
of the corporate franchise.3 More specifically Mr. Stahl has moved
for summary judgment declaring that:
1. No person shall be deemed to be the "beneficial owner,"
within the meaning of the Rights Plan, of shares of [Bancorp] stock owned by any other person solely by reason of
any agreement, arrangement or understanding with such
other person for:
a) the formation of and membership on a committee
for the purpose of promoting or opposing any stockholder
resolution or for nominating or electing a slate of nominees
to the Board of Directors of [Bancorp] and/or service on
such a slate of nominees and/or agreement to a slate of
director nominees;
b) entry into revocable voting agreements or the granting or solicitation of revocable proxies with respect to the
foregoing; and/or
c) the sharing of expenses and the indemnification
against expenses and liabilities by any such other person
with respect to expenses incurred or conduct occurring
during the time such other person is a nominee or a member
of such committee; [and]
2. Declaring that to the extent that any actions set forth
in paragraph 1 above could be deemed inconsistent with a
term or terms of the Rights Plan, any such term of the
Rights Plan is invalid and not enforceable ....

Thus in his motion plaintiff appears to base his request on two
grounds: that the relevant provision of the stock rights plan is invalid
and that, if valid, no person of the type described in paragraph 1(a),
(b), or (c) will be "deemed" to fall within the definition of beneficial

3. Also presented are issues relating to the time periods contemplated by

the company's nomination bylaw. The pertinence of those issues is contingent on
the rights plan issue and given the decision on that issue need not be addressed.
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4
ownership. The relief prayed for in the amended complaint is similar.
In the briefing of the motion, however, Mr. Stahl has not argued
that these types of conduct do not fall within the language involved,
limiting his challenge instead to the decision of the board not to
redeem the rights now or to amend the beneficial ownership defi-

nition.

I will take up the validity question and the claimed breach of
fiduciary duty question. No one has argued contract interpretation.
Rather both sides have assumed the language covers the activities
in question and for purposes of his motion so will I.
I.

In order to determine whether rights under the stock rights plan
have become exercisable it is necessary to have a definition of ownership or of the relationship between a stockholder and stock that is
pertinent. The stock rights plan in issue, as do most such plans,
reflects the concept of Rule 13d-5 5 in defining that relationship
broadly. For purposes of the triggering mechanisms of the stock
rights plan a shareholder is deemed to own any shares:

(iii) which are beneficially owned, directly or indirectly, by
any other person with which such person or any such
person's affiliates has any agreement, arrangement or understanding . . . for the purpose of acquiring, holding,
voting or disposing of any securities of the [company].

The plan, however, exempts from this definition of "agreement,
arrangement or understanding" to vote the company's securities any
agreement, etc., that "arises solely from a revocable proxy or consent
given in response to a public proxy or consent solicitation."

It is assumed by both parties (and thus not an issue for the
court on this motion) that Mr. Stahl is precluded 6 from entering
into an agreement with other shareholders (if those shareholders own
.7% of Bancorp's stock) to serve on the same slate of directors in
opposition to the management slate; from agreeing to indemnify (or

4. The amended complaint seeks a declaration that "no person shall be deemed

to be a 'beneficial owner' . . . of shares . . . owned by another ...

solely by

reason of," etc. (emphasis added). That is no person, even not simply plaintiff in

the circumstances of this case.
5. See 17 C.F.R. § 240.13d-5 (1990).
6. That is prevented as a practical matter by the painful financial consequences that would follow triggering the exercisability of the rights.
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be indemnified by) other shareholders in connection with running
for office; and from asking for and receiving permission to use the
name of another stockholder for purposes of endorsing his slate, even
if there were no irrevocable proxy given or other promises made.
In other words Stahl contends, and the company agrees, that
the in terrorem effect of the beneficial ownership definition upon him
is to isolate him; to prevent him from reaching agreements with
other shareholders (whether revocable or not) that would not direct
the voting of stock, but that would otherwise concern the election
contest. Mr. Stahl does not contend that a definition preventing him
from entering into contracts, agreements or understandings that bind
another to vote for his slate or that bind another not to vote in favor
of the management nominees would be invalid. The formation of
blocks of committed (legally bound) shares, he implicitly concedes,
involves circumstances and considerations closely analogous to those
arising from the existence of a large single shareholder, which considerations have been held to present threats justifying the rights
that poison pill plans contemplate. But agreements that broadly relate
to the vote but that do not bind other shareholders (such as agreements of the kind specified above) cannot, he says, be seen as
presenting a sufficient risk to justify the direct imposition on the
fairness of the proxy contest that, he asserts, the broad definition of
beneficial ownership in the rights plan entails.
[1] The board responds that the restrictions on Mr. Stahl's
proxy contest activities are minimal. It correctly points out that the
restriction does not directly infringe upon Mr. Stahl's ability to
present a slate and to communicate with shareholders; nor does it
impair the shareholders' ability to vote for Mr. Stahl's slate at the
meeting. The board reminds us that similar provisions were upheld
in Moran v. Household International, Inc., Del. Supr., 500 A.2d 1346
(1985), and it asserts that enforcement of this isolating definition
does serve an important corporate interest.
The board contends that it is not faced with a simple proxy
contest, but with a cash tender offer for all shares at what it reasonably
believes to be an unfair price. It is currently exploring economic
alternatives to this low offer but it is doing so under a handicap:
the existence of Mr. Stahl's 30% block of stock itself creates a
disincentive for other bidders to invest the time and resources necessary to bring a competing proposal forward. The board contends
that if Mr. Stahl is able to reach agreements with other shareholders
(such as agreements to run on the same slate) this disincentive will
be increased. If Stahl gets stronger by whatever means, the board
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gets weaker in dealing with him. Thus, the argument runs, it is in
the corporation's interest to isolate him and do what can legitimately
be done to weaken his current prospects for success in the proxy
contest. Perception of a weakened state, it is asserted, will encourage
others to bid and will encourage Stahl to bargain, when that time
comes.
In support of this the board submits the affidavit of its banker,
Mr. Jackson of Donaldson, Lufkin & Jenrette. Mr. Jackson states:
Not only is the offer a threat in that sense, [that it is at
a price that is unfair] but it is also a threat in that if Stahl
is able to lock up enough votes, the Board will lose any
ability to extract a higher proposal from Stahl. Similarly,
so long as the Rights Plan remains in effect, the Board
retains the freedom to try to arrange an alternative offer
or other business plan that might yield greater value to the
*

shareholders.*

*

In other words, where an existing bidder is able to accumulate a large block of votes through formal contracts or
informal arrangements or understandings, alternative bidders and proposals are, as a practical matter, far less likely
to emerge. *

*

*

Elimination of this important provision of the Rights Plan
would enable Mr. Stahl to accumulate even more votes
through means other than the solicitation of revocable proxies. The risk to Mr. Stahl of not consummating a transaction
at the price he chooses declines as he accumulates more
and more votes. As the risk to Mr. Stahl declines, so does
the negotiating power of the [Bancorp] Board. Similarly,
alternative bidders are less likely to incur the expense and
risk of making a higher proposal if Mr. Stahl is permitted
to accumulate additional votes. This could occur, for example, if he were to join with other large shareholders to

form a committee or propose additional shareholder nominees for election to the Board. Thus, elimination of this
provision would very likely interfere with or stop the development of alternatives which may be more valuable to
the public shareholders than Mr. Stahl's offer.

Jackson Aff'd

5, 6, 7.
II.

As indicated above, the relief sought in the amended complaint
and in the motion before the court appears to be a judicial declaration

1991]

1583

UNREPORTED CASES

that the beneficial ownership provision of Bancorp's stock rights plan
cannot validly be applied to agreements or understandings that direct
the voting of shares but are unconditionally revocable or agreements that
relate to the proxy contest but do not legally bind any person to vote in
one way or another.
[2] There is a strong normative argument that might be offered
in support of such a position. While corporate elections are not
perfectly parallel to civic elections (one can, for example, accumulate
votes by buying shares) notions of what a fair election means and
entails do inescapably carry over to some extent from one setting
to the other. It is troubling in either context if the side in control
of the levers of power employs them with respect to an election to
coerce its opposition to restrict its legitimate electioneering activities.
One need not assume bad faith on the part of incumbents to foresee
in such a situation the prospects for unfairness; honest men seeking
their (disputable) vision of what is best, if not bound-in by rules,
are capable of gross impositions. Thus, it offers cold comfort that
the law will assume that directors are acting in good faith. Where
the franchise is involved a special obligation falls upon courts to
review with care action that impinges upon legitimate election activities.
In Moran v. Household International, Inc., this court, and later of
course our Supreme Court, faced the question of the statutory validity
of a poison pill stock rights plan. The proxy contest implications of
the pill were reviewed, if not exhaustively. Responding to the obvious
problems that arise in recognizing a board's ability to, in effect,
regulate the legitimate election activities of shareholder-adversaries,
this court referred to "a troubling aspect of the Rights Plan .

.

. its

potential restriction on proxy contests." 490 A.2d at 1079. The relief
sought in Moran was the invalidation in its entirety of the stock rights
plan there in issue. Id. at 1063. In the trial court it was argued that
the rights plan would adversely affect the ability to mount an effective
proxy contest. The court found "[t]he concern .

.

. somewhat spec-

ulative." Id. at 1079. On appeal the stockholder argued:
that the Board was unauthorized to fundamentally restrict
stockholders' rights to conduct a proxy contest.... that
the "20% trigger" effectively prevent[ed] any stockholder
from first acquiring 20% or more shares before conducting
a proxy contest and further, it preventaed] stockholders from
banding together into a group to solicit proxies if, collectively, they
own[ed] 20% or more of the stock.
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Moran, 500 A.2d at 1355 (emphasis added). The Supreme Court
quoted the Vice Chancellor's ruling on this point:
Thus, while the Rights Plan does deter the formation of
proxy efforts of a certain magnitude, it does not limit the
voting power of individual shares. On the evidence presented it is highly conjectural to assume that a particular effort
to assert shareholder views in the election of directors or
revisions of corporate policy will be frustrated by the proxy
feature of the Plan. Household's witnesses, Troubh and
Higgins described recent corporate takeover battles in which
insurgents holding less than 10% stock ownership were able
to secure corporate control through a proxy contest or the
threat of one.
Id. (emphasis added). The Supreme Court then found that:
There was sufficient evidence at trial to support the Vice
Chancellor's finding that the effect upon proxy contests will be
minimal.
Id. (emphasis added). Having concluded that the impact on proxy
contests would be minimal, the court rejected the contention that
the rights plan would impermissibly burden a proxy contest.
[3-4] The Supreme Court's determination that the flip-over pill
considered in Moran involved acceptable ("minimal") effects on proxy
contests, points us first to the recognition that validity of stock rights
must be assessed at the time of the corporate action creating them;
validity of corporate securities cannot rise or fall on future contingencies once issued. Thus, with respect to the point here being
considered, it is an assessment of the reasonably foreseeable consequences that a pill is likely to have on legitimate election activities,
made as of the time that the board acted, that is relevant for a
determination whether the action was authorized and whether it
constituted a breach of duty of loyalty. Moran held that there was
only "conjecture" and "speculation" to support the conclusion that
the effects of the pill were other than "minimal" on proxy contests
in that instance. It also held that board action taken in good faith
and advisedly may be valid even though it affects in some respects
the exercise of the franchise. Thus, I deduce that plaintiff can prevail
on the initial invalidity position only if one can say (1) that Moran
did not address, and thus did not authorize restrictions on the proxy
process arising from, agreements relating to the voting process that
do not conditionally or otherwise bind votes and (2) the board has
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no valid interest in forcing shareholders to abstain from such agreements.
The Supreme Court did not focus upon unconditionally revocable voting agreements or upon agreements relating to the proxy
contest process that are not proxies and do not legally bind a shareholder to vote. It stated the issue it addressed as: "whether the
restriction on individuals and groups from first acquiring 20% of the
shares before waging a proxy contest fundamentally restricts stockholders rights .... " Id. There was no need to specifically consider
whether shareholders who do not legally bind themselves to vote
together but who might wish to enter into understandings or agreements relating to the proxy contest (e.g., serve on the same insurgent
slate) are a "group" that can legitimately be discouraged (prevented)
from doing so.
[5-6] The thrust of the Supreme Court's reasoning in Moran
was simply that the restrictions imposed by the stock rights plan on
a proxy contest were immaterial to conducting a proxy fight effectively. In adopting the stock rights plan here, it has not been shown
that the Bancorp board could not have reasonably concluded similarly. If it did, the restrictions here at issue should be valid, as were
those in Moran, unless the kinds of revocable voting agreements or
other agreements not covering the voting of stock that are our focus,
can be said to require or deserve the same treatment received by
revocable proxies, which the Supreme Court in Moran in effect
exempted from the language of the rights plan. See id. But while the
kinds of agreements we consider now are the same as revocable
proxies in that they are revocable, they may be different in many
particulars of practical significance. The most salient difference, however, arises from the fact that an exemption for revocable proxies
from the beneficial ownership definition is mandated by the Supreme
Court's "immateriality" test. The acceptance of proxies is the essence
of a proxy contest. A prohibition on accepting them beyond the
triggering point could never be immaterial; it would be fatal to a
proxy contestant's position. But voting agreements or understandings
of the type here in question plainly could be (and in this instance
probably are) immaterial in the sense that a shareholder may put
forth a slate of candidates and communicate her position to others,
and others may vote for that slate without restriction.
[7] In light of Moran, I am unable to say that stockholders have
an absolute right to reach agreements with each other concerning
the voting of stock (excepting agreements reflected in the granting
of a revocable proxy). In the absence of such an absolute right, and
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given the fact that the summary judgment record does not permit
me to say that the Bancorp board could not have reasonably concluded
that the restrictions here addressed would not materially impair the
ability of the shareholders to turn out the existing board, I cannot
now conclude that the provision of the stock rights plan that defines
beneficial ownership constitutes an invalid provision beyond the board's
power to adopt.
III.

The argument made in the plaintiffs brief was in support of a
position rather different than that reflected in the amended complaint
and motion for partial summary judgment. The thrust of that argument is that it was a breach of fiduciary duty for the board to
"retain the challenged provisions of the Rights Plan."
[8] Thus, this argument does not address the validity of the
provision, but implicitly assumes the validity of it and seeks an order
that it be amended (or judicially nullified) in the light of present
circumstances. This argument is founded upon the undoubtedly correct premise that a board has a continuing duty to assess the impact
of its stock rights plan upon the corporation and its stockholders
and, to the extent it has legal power to do so, amend the plan or
redeem the rights, when and if its fiduciary duty to the corporation
dictates.
Plaintiff contends that, whether viewed under the enhanced
business judgment test of Unocal Corp. v. Mesa Petroleum Co., Del.
Supr., 493 A.2d 946 (1985), or under the non-business judgment
test that this court has applied where corporate action is directed
specifically towards affecting the exercise of the franchise, Blasius
Industries, Inc. v. Atlas Corp., Del. Oh., 564 A.2d 651 (1988); Aprahamian v. HBO & Co., Del. Ch., 531 A.2d 1204 (1987), the board's
failure to now modify the reach of the beneficial ownership definition
cannot be justified.
I pass rather quickly over the question what legal test structures
the court's inquiry here. As the earlier opinion in this case relating
to the calling of the annual meeting tried to show, these tests are
structurally similar and may, as there, be functionally similar as
well.
[9] Under either test the board bears a burden to justify its
actions. The burden will be greater when the board action is directed
specifically and primarily towards the voting process, because that
process is the way in which the board itself derives power and thus
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is of central concern -to the corporation and to the corporation law.
In this instance choice of a form of judicial review between these
formulations is probably not decisive of anything. In all events,
Unocal offers the appropriate framework for determination of the
issues posed in this instance. In Moran, the Supreme Court directs
our attention to Unocal in connection with claims of breach of fiduciary
duty for failure to redeem a poison pill. For that reason alone it is
presumptively the standard to employ. 500 A.2d at 1357. Moreover
the approach taken in Basius, Aprahamian and other cases is appropriate when board action appears directed primarily towards interfering with the fair exercise of the franchise (e.g., moving a meeting
date; adopting a bylaw regulating shareholder voting, etc.). The
stock rights plan may or may not have that effect, but it does not
represent action taken for the primary purpose of interfering with
the exercise of the shareholders' right to elect directors.
[10] Unocal's structure and content need not be revisited here.
The gist of the enhanced review is a judicial judgment concerning
the reasonableness of the action taken in light of the threat to which
it responds. Thus, where it is applicable, Unocal requires a judicial
judgment finely focused upon the particulars of the case. With attention to those particulars here, I cannot conclude that the undisputed facts show plaintiff is entitled to the summary judgment that
he seeks.
For purposes of this matter I accept that the corporation would
be disadvantaged by a public perception that Mr. Stahl is likely (or
even more likely) to prevail in his proxy contest. While I do not
imagine that any such disadvantage is apt to be very great if it is
clearly understood (as it could be) that any agreements or understandings he might reach with others would not include irrevocable
commitments, nevertheless I am mindful of my inability, at least
without having heard evidence, to so conclude with requisite confidence.
[11] I am also mindful that Mr. Stahl is extending an all shares
cash offer at a price higher (by 17%) than the market price for
Bancorp's stock before the announcement of his offer and that the
board is searching for an alternative transaction. Should the board
fail to develop an attractive alternative, experience suggests that it
is quite likely, particularly considering his 30% personal ownership,
that Mr. Stahl's position will be accepted by a substantial majority
of shareholders in the proxy contest. Thus, under these particular
circumstances, I conclude that whatever small impact the present
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issue is likely to have, one way or the other, it will most importantly
be upon the possible emergence of an alternative and not on the
outcome of the contest, if no alternative is produced. Thus, considering his stock position, his cash offer and the other circumstances,
I conclude that the impact of effectively precluding Mr. Stahl from
forming a joint slate with other shareholders or otherwise entering
into revocable agreements with them concerning the voting of stock
is likely to have a "minimal" impact upon his proxy campaign
(except insofar as it might marginally protect and preserve the board's
opportunity to locate a better proposal). Moreover, I conclude also
that such minimal impact as it may have is justified in the circumstances by the benefit of preserving to some extent the board's ability
to shop the bank in the interim before the next annual meeting,
which one might expect to occur in early October.
[12] Thus, I conclude in these circumstances, that the position
of the board to leave in place and enforce the beneficial ownership
term of the stock rights plan is reasonable in relation to the threat
posed by the Stahl offer at this time. See Paramount Communications,
Inc. v. Time, Inc., Del. Supr., 571 A.2d 1140, 1153 (1989). The
motion for summary judgment will therefore be denied.

STROUD v. GRACE
No. 10,719
Court of Chancery of the State of Delaware, New Castle
November 1, 1990
Plaintiffs, minority shareholders in a closely-held corporation,
sought a summary judgment for declaratory and injunctive relief
from certain bylaw and charter amendments that were adopted at
the annual shareholders' meeting. Specific allegations included charges
that: (1) the charter amendments that were adopted by the shareholders were tainted by a breach of fiduciary duty by the directors;
(2) the charter amendments were unsupported by Delaware law; (3)
the directors breached their duty of complete candor; (4) the directors
unlawfully solicited proxies and manipulated the voting process; and
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(5) the corporation's policy of confidentiality was legally invalid. The
director defendants argued that their actions were protected by the
business judgment rule and that, because the amendments were
approved by over seventy-five percent of the shareholders, the directors' actions were not subject to judicial scrutiny.
The court of chancery, per Vice-Chancellor Hartnett, denied
plaintiffs' motion for summary judgment on all counts except plaintiffs' claim regarding a new method for the nomination of directors.
The court further held that the limited scope of review of the business
judgment rule was to be applied and ordered that judgment be
entered in favor of the defendants on all remaining issues.
1. Judgment

C=181(1), 181(2)

Summary judgment is employed to avoid a useless trial where
there is no issue of material fact.
2. Judgment

=181(2)

A motion for summary judgment will only be granted where
no genuine issue of material fact exists and the moving party is
entitled to judgment as a matter of law. DEL. CH. CT. R. 56(c).
3. Judgment

0= 185(2)

The proponent of a motion for summary judgment has the
burden to prove dearly the absence of any genuine issue of fact
which would affect the result, and any doubt should be resolved
against the moving party.
4.

Corporations

C=56, 197, 310(1)

The acts of directors in adopting bylaw amendments must be
reviewed for intrinsic fairness where the amendments directly affect
the exercise of the stockholder franchise.
5.

Corporations

C-310(1)

The Unocal standard is inapplicable where the action taken by
the board is not in response to some threat to corporate policy and
effectiveness.
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0=283(1)

The fact that there were only management stockholders on the
board of directors was held to be unreasonable or unfair, where no
particular stockholder had any right to be elected to a board position,
but rather merely had to have been provided with the reasonable
opportunity to be nominated for such a directorship.
7. Corporations

C=- 54, 283(1)

The procedure for qualifying as a board member was determined
to be unfair where there was no notice given to stockholders as to
whether that nominee was qualified for the position and where the
stockholder making the nomination would be precluded from nominating a substitute.
8.

Corporations

= 310(1)

A board's duty to disclose to its shareholders with complete
candor all material information applies to matters of corporate governance as well as corporate transactions.
9.

Corporations

0-310(1)

In order for a disclosure to satisfy the complete candor standard,

the disclosure must be made in a timely fashion before the stockholder
meeting at which a stockholder vote is to take place. Consequently,
directors cannot satisfy their duties of complete candor by merely

providing material information to stockholders at the stockholders'
meeting where a particular vote is to occur. Rather, shareholders

must be given a reasonable time to consider all material information
on matters to be voted upon at a stockholders' meeting, before such
a meeting is convened.
10.

Corporations

0

298(6)

The mere sending of a notice of a stockholders' meeting does
not constitute a solicitation of proxies.
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William Prickett, Esquire, Michael Hanrahan, Esquire, and Danell
J. Palladine, Esquire, of Prickett, Jones, Elliott, Kristol & Schnee,
Wilmington, Delaware, for plaintiffs.
Andrew B. Kirkpatrick, Jr., Esquire, Andrew M. Johnston, Esquire,
and Mary B. Graham, Esquire, of Morris, Nichols, Arsht & Tunnell,
Wilmington, Delaware, for defendant Milliken & Company.
Clark W. Furlow, Esquire, and David A. Jenkins, Esquire, of Lassen,
Smith, Katzenstein & Furlow, Wilmington, Delaware, for individual
defendants.
HARTNETT,

Vice-Chacellor

Plaintiffs moved for summary judgment on their numerous claims
challenging certain recently adopted Charter and By-law amendments
of Milliken & Company ("Milliken") that provide for a classified
board of directors. The only challenge of plaintiffs that has merit is
their objection to the By-law provision providing a new method for
the nomination of directors. Plaintiffs' motion for summary judgment
must therefore be granted as to that claim and denied as to all other
claims. Although defendants did not file a cross motion for summary
judgment they are entitled to it as to all the other claims of plaintiffs.
THE FACTUAL BACKGROUND
I
Plaintiffs, the owners of approximately 17% of the stock of
Milliken, brought this suit individually, and purportedly as a stockholder derivative suit and as a class action on behalf of the other
shareholders of defendant, Milliken, a Delaware corporation. The
complaint, as originally filed, sought declaratory and injunctive relief
against Milliken and its directors as to certain By-law amendments
previously adopted by the directors of Milliken and as to certain
Charter amendments and other matters to be presented to the stockholders at Milliken's April 24, 1989 annual meeting. On April 21,
1989 this Court denied plaintiffs' motion for a preliminary injunction
enjoining the 1989 annual meeting, stating that the plaintiffs had
failed to sustain their burden of showing the existence of irreparable
harm if the injunction was not granted. Stroud v. Grace, Del. Ch.,
C.A. No. 10,719-NC, Hartnett, V.C. (Apr. 21, 1989), slip op. at
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9. The April 24, 1989 Annual Meeting therefore proceeded as scheduled and the Charter amendments challenged by plaintiffs were
adopted by a 78% vote.
The plaintiffs then filed an Amended Complaint that expanded
the original claims and added new counts that alleged that defendants
illegally solicited proxies in connection with the April 24, 1989 annual
meeting and that Milliken's policy of confidentiality is not legally
valid.
II

For the most part the facts are not controverted. Milliken is a
privately-held corporation, primarily owned by members of the Milliken family. It has one of the best records of economic success in
the textile industry. Milliken's ten member Board of Directors consists
of Roger Milliken (Chairman of the Board), Gerrish Milliken (retired
Vice President), Minot Milliken (Vice President), Dr. Thomas Malone (President), and six others who are neither members of the
Milliken family nor officers or employees of Milliken & Company.
All of the Milliken directors are defendants in this action. Roger,
Gerrish and Minot Milliken own, or control through various trusts,
well over 50% of Milliken's common and preferred stock.
As a result of their mother's death in 1985, the Milliken stock
owned by the Stroud family branch is no longer held in family trusts
controlled by Roger, Gerrish and Minot Milliken. Shortly after the
death of Mrs. Stroud, however, Roger Milliken proposed that all
Milliken stockholders enter into a General Option Agreement ("the
option") granting Milliken & Company and Milliken relatives the
first option to purchase any shares a stockholder wished to transfer
to an unrelated person. The stated purpose of the option was to
help keep Milliken a privately-held family company and to prohibit
competitors from gaining access to confidential information by way
of stock ownership. The holders of approximately 75 % of the Milliken
shares opted to execute the option. Under it the price to be paid
for any shares desired to be sold shall be determined by the law
firm of Ivins, Phillips & Barker. The Strouds and several other
shareholders, however, declined to sign the option agreement.
Following the rejection of the option by the Strouds and others,
the defendants proposed Charter and By-law amendments which
plaintiffs claim were designed to keep those stockholders who had
not agreed to the option from transferring their shares to nonrelatives. Those proposed amendments were first challenged by the
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plaintiffs in April 1987 in Stroud v. Milliken Enterprises, Inc., Del. Ch.,
C.A. No. 8969-NC, and this Court shortly thereafter entered an
order by consent temporarily restraining defendants from adopting
them at the April 28, 1987 annual stockholders' meeting. The Board
then withdrew the proposed amendments, and later adopted a revised
form of the proposed By-laws and proposed new Charter amendments.
These new Charter amendments were submitted to the Court
in the summer of 1987 along with a draft of proposed notice to
Milliken stockholders of the reconvened 1987 Annual Meeting. Plaintiffs then filed an Amended Complaint in Civil Action No. 8969NC. After the amendments were filed, defendants renewed a previously filed Motion to Dismiss and this Court granted it in part
and denied it in part. Stroud v. Milliken Enterprises, Inc., Del. Ch.,
C.A. No. 8969-NC, Hartnett, V.C. (Mar. 18, 1988). This decision
was appealed by plaintiffs, but the Delaware Supreme Court dismissed the appeal holding that the validity of the proposed Charter
amendments and related notice were not ripe for adjudication because
the defendants had neither sent out the notice nor attempted to
proceed with the annual stockholders' meeting. Stroud v. Milliken
Enterprises, Inc., Del. Supr., 552 A.2d 476 (1989).
Defendants subsequently withdrew the proposed 1987 Charter
amendments and in April 1989 Milliken sent out a notice for the
1989 Annual Meeting with new Charter amendments. As previously
stated, plaintiffs then filed this suit challenging the 1989 proposed
amendments and unsuccessfully sought to enjoin the 1989 Annual
Meeting. The meeting was held on April 24, 1989 and the Charter
amendments were approved by a 78% affirmative vote of the stockholders (except for the amendment adding new Article Fourteenth
which was approved by a 77% vote). Plaintiffs now seek to invalidate
these Charter amendments and the By-law amendments adopted by
the directors in 1987. They have moved for summary judgment.
III
Plaintiffs have focused most of their objections on the recently
adopted Article Eleventh of the Certificate of Incorporation of Milliken, which provides that only persons meeting the qualifications in
one of three created categories are eligible for nomination, election
and service as a director of the corporation.
Under the categorization plan of Article Eleventh (c), a majority
of Milliken's Board must always consist of Category 1 Directors.
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Category 1 Directors must be "[i]ndividuals who have had substantial
experience in line (as distinct from staff) positions in the management
of substantial business enterprises or substantial private institutions,
who are not officers, employees or stockholders, whether of record
or beneficially, of the corporation or any of its subsidiaries."
Article Eleventh (c) also now states that at least three directors
must be from Category 2, which requires directors in that category
to be beneficial stockholders of Milliken (including beneficiaries of
trusts which hold Milliken stock).
While a provision such as this in a different context might be
unduly restrictive, a substantial number of shares of the stock of
Milliken is beneficially owned and its effect therefore is to broaden
board membership. In any case, plaintiffs do not directly challenge
the concept that beneficial owners of stock can be considered as
stockholders for purpose of determining director qualifications.
Article Eleventh (c) further provides that no more than two
Category 3 directors may serve at the same time.
Category 3 Directors shall be individuals serving as Milliken's
Chief Executive Officer, Chief Operating Officer and President, and
any person who in the past held any one or more of such offices.
If an individual is qualified to be a director under both Category
2 and 3, he or she will be deemed qualified only under Category
2.
The effect of Category 3, therefore, is to limit the number of
management directors.
Lastly, Article Eleventh (c) states that if a director fails to remain
qualified pursuant to the requirements of the category from which
he was elected, he shall automatically cease being a director.
Article Fifteenth, which is also challenged by plaintiffs, requires
an affirmative vote of 75% of the outstanding shares of Milliken
before Milliken may issue, sell or distribute to anyone (including
Milliken directors, officers or employees) any shares of unissued or
treasury stock, any securities convertible into Milliken stock or any
options or other rights to purchase Milliken stock or any security
convertible into Milliken stock.
While the amendments relating to the composition of the board
are unusual and might appear, at first, to restrict the composition
of the board, as will be seen, in the context of the Milliken board,
they actually broaden membership.
Six other Charter amendments are also challenged: (1) Article
Third mandates that Milliken "at all times remain principally engaged in the active conduct of one or more operating businesses";
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(2) Article Sixth requires a vote of 75% of the voting power of
Milliken's outstanding shares for Milliken to dissolve or liquidate,
merge or sell substantially all of its assets; (3) Article Thirteenth
requires a vote of 75 % of the voting power of the outstanding shares
to amend Articles Third, Sixth, Seventh, Thirteenth and Fifteenth;
(4) Article Fourteenth requires a vote of 80% of the voting power
of the outstanding shares to amend Article Eleventh or Article Fourteenth; (5) Article Sixteenth eliminates monetary liability of Milliken's
directors for breaches of duty of care; and (6) Article Seventeenth
provides mandatory indemnification of liability for Milliken's directors and others.
None of the challenges to these six amendments have merit.
IV
The Revised Notice of the 1989 Annual Meeting was mailed
to Milliken stockholders on March 4, 1989 and indicated that the
1989 annual meeting would be held on April 24, 1989. Included
with the Notice of the meeting were Milliken's then current Bylaws, the Resolution of the Milliken Board proposing the challenged
Charter amendments, and Milliken's then current Certificate of Incorporation.
As to the proposed Charter amendments, the Revised Notice
advised that any prior amendment proposals were no longer involved,
but did not include any discussion of how the then proposed amendments differed from previous proposals. The Board Resolution included with the Revised Notice, however, included four pages of
general recitals setting forth the Board's reasons for proposing the
amendments. The Revised Notice also stated:
"That resolution was unanimously adopted by the Board
of Directors of the Corporation at a meeting held on March
11, 1989 when nine directors were present and voting and
only Mr. McPherson was absent. The resolution declares
advisable and recommends to the Corporation's stockholders
the adoption of each of the proposed amendments for the
reasons set forth in the recitals of the resolution. These
amendments are proposed in lieu of all amendments previously proposed upon which the stockholders have not
acted. Each amendment set forth in a paragraph of the
resolution designated by a Roman numeral will be voted
on separately."
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The Revised Notice also included a minimal amount of information pertaining to the Board's nominees for directors-that is,
their names, employment and other directorships. No financial statements or narrative information on Milliken's past performance, present status or future plans were included. Lastly, the Revised Notice
concluded by stating:
"Stockholders are encouraged to attend the meeting
in person. Anyone unable to attend the meeting or otherwise
wishes may give written authorization to any one of his or
her choosing to act for him or her by proxy. Management
neither solicits nor intends to solicit proxies from stockholders in connection with the meeting and will not use
any proxies obtained in connection with the Annual Meeting
scheduled for April 28, 1987.
Pursuant to the corporation's by-laws, the Chairman
of the Board of the corporation, Roger Milliken, will preside
at the meeting, and he and others will, among other things,
endeavor to answer questions from stockholders concerning
the matters to be voted upon, including the proposed
amendments to the certificate of incorporation."
V
Milliken's 1989 Annual Meeting was held as scheduled on April
24th, with shares representing 97.8% of the total votes entitled to
be cast (in person or by proxy) represented at the meeting. The
meeting lasted four hours and included a report by Roger Milliken,
Chairman of the Board, regarding Milliken & Company. After the
vote for the election of directors, in which all of the incumbents
were re-elected, a discussion ensued regarding the proposed Charter
amendments. Eventually, the stockholders voted to approve all of
the Charter amendments, with each amendment receiving over 75%
of the votes entitled to be cast. However, the Strouds and others
voted against the incumbent directors and the Charter amendments.
THE LAW OF SUMMARY JUDGMENT
VI
[1] Summary judgment is employed to avoid a useless trial where
there is no issue of material fact. Bershad v. Curtiss-Wright, Del. Supr.,
535 A.2d 840 (1987); Nicolet, Inc. v. Nutt, Del. Supr., 525 A.2d 146
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(1987); H.S. Mfg. Co. v. Benjamin F. Rich Co., Del. Oh., 164 A.2d

447 (1960).
[2] A motion for summary judgment, however, vill be granted
only where no genuine issue of material fact exists and the moving
party is entitled to judgment as a matter of law. Chancery Court
Rule 56(c); Empire of America Relocation Services, Inc. v. Commercial
Credit Co., Del. Supr., 551 A.2d 433, 435 (1988); Wilson v. Joma,
Inc., Del. Supr., 537 A.2d 187, 188 (1988).
[3] The proponent of a motion for summary judgment has the
burden to prove dearly the absence of any genuine issue of fact
which would affect the result, and any doubt should be resolved
against the moving party. ContinentalAirlines Corp. v. American General
Corp., Del. Supr., 575 A.2d 1160 (1990); Brown v. Ocean Drilling &
Exploration Co., Del. Supr., 403 A.2d 1114, 1115 (1979); Nash v.
Connell, Del. Ch., 99 A.2d 242 (1953); Weinberger v. United Financial
Corp. of Cal., Del. Ch., C.A. No. 5915-NC, Hartnett, V.C. (Oct.
13, 1983), slip op. at 14. But for a more liberal rule see Hammond
v. Colt Ind. Operating Corp., Del. Super., 565 A.2d 558 (1989); Celotex
Corp. v. Catrett, 477 U.S. 317 (1986); and Kellam Energy, Inc. v.
Duncan, D. Del., 668 F. Supp. 861 (1987).
Even if an opposing party did not cross move for summary
judgment, "when a party moves for summary judgment under Chancery Court Rule 56, and the Court concludes that the moving party
is not entitled to summary judgment, and the state of the record is
such that the nonmoving party dearly is entitled to such relief, the
judge may grant final judgment in favor of the nonmoving party."
Bank of Delaware v. Claymont Fire Co., No. 1, Del. Supr., 528 A.2d
1196, 1199 (1987).
PLAINTIFFS' CLAIMS
VII
Although it is sometimes difficult to follow all of their arguments,
plaintiffs, in essence, seem to primarily assert five claims: (1) that
the Charter amendments adopted at the 1989 Annual Meeting (by
a vote of over 75% of the shareholders) were tainted by a breach
of fiduciary duty by the Milliken directors; (2) that the Charter
amendments are invalid as a matter of Delaware law; (3) that the
directors breached their duty of complete candor; (4) that defendants
unlawfilly solicited proxies and inequitably manipulated the voting
process; and (5) that Milliken's confidentiality policy violates stock-
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holders' rights as a matter of law. Each of the plaintiffs' claims will
be addressed seriatim.

BREACH OF FIDUCIARY DUTY CLAIM
VIII
First to be discussed is plaintiffs' assertion that the adoption of
the By-law amendments by the directors and the adoption of the
Charter amendments by a vote of the shareholders were fatally tainted
by a breach of the fiduciary duty of care imposed on the Milliken
directors.
[4] In addressing plaintiffs' assertions, the Court must first determine the correct standard of review. As will be seen, although
the challenged acts do not fall within the heightened standard of
review mandated by Unocal Corp. v. Mesa Petroleum Co., Del. Supr.,
493 A.2d 946 (1985), the acts of defendants must, nevertheless, be
reviewed for intrinsic fairness because the amendments directly affect
the exercise of the stockholder franchise. Blasius Indus., Inc. v. Atlas
Corp., Del. Ch., 564 A.2d 651 (1987) and Aprahamian v. HBO &
Co., Del. Ch., 531 A.2d 1203 (1987).
Plaintiffs contend that the director defendants breached their
fiduciary duties of care because they were uninformed regarding the
effect of the By-law amendments adopted by them and the Charter
amendments proposed by them and adopted by the stockholders.
More specifically, plaintiffs contend that the Milliken Board should
have received expert financial advice regarding the financial effect
of the amendments prior to voting to adopt the By-law amendments

or to recommend the adoption of the Charter amendments. Additionally, plaintiffs claim that the Milliken Board was subject to a
conflict of interest because the Annual Meeting also considered other
amendments which limited director liability and provided indemnification for claims against the directors.
The director defendants counter that their actions are protected
from judicial scrutiny by the business judgment rule and, in the
alternative, that their actions are not subject to scrutiny because the
Charter amendments were approved by over 75% of the Milliken
shareholders entitled to vote.

IX
The business judgment rule "is a presumption that in making
a business decision the directors of a corporation acted on an informed
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basis, in good faith and in the honest belief that the action taken
was in the best interests of the company." Aronson v. Lewis, Del.
Supr., 473 A.2d 805, 812 (1984). Smith v. Van Corkom, Del. Supr.,
488 A.2d 858, 872 (1985). The presumption, however, attaches only
to the decisions of directors who are fully independent and wholly
disinterested. Aronson, 473 A.2d at 812. When the business judgment
rule applies, it insulates decisions made by a board from judicial
scrutiny unless the party challenging the decision meets the burden
of rebutting the presumption. Id. "A hallmark of the business judgment rule is that a court will not substitute its judgment for that of
the board if the latter's decision can be 'attributed to any rational
business purpose."' Unocal Corp. v. Mesa Petroleum Co., Del. Supr.,
493 A.2d 946, 954 (1985) (citing Sinclair Oil Corp. v. Levien, Del.
Supr., 280 A.2d 717, 720 (1971)).
Plaintiffs, however, assert that in order for the business judgment
rule to apply here, the director defendants must first meet the twostep "enhanced duty" test articulated in Unocal Corp. v. Mesa Petroleum
Co., Del. Supr., 493 A.2d 946, 954 (1985) "which calls for judicial
examination at the threshold before the protection of the business
judgment rule may be conferred." Id. Plaintiffs argue that the Unocal
standard, therefore, applies here because the adoption of the Charter
and By-law changes constituted defensive measures.
In Unocal, the Delaware Supreme Court held that when it is
claimed that the business judgment rule applies to the adoption of
a defensive mechanism, in response to a takeover threat, an initial
burden of showing that the business judgment rule applies falls upon
the directors. Id. See also Moran v. Household Int'l, Inc., Del. Supr.,
500 A.2d 1346, 1356 (1985).
If the Unocal rule applies, initially the "directors must show that
they had reasonable grounds for believing that a danger to corporate
policy and effectiveness existed," and "they satisfy that burden 'by
showing good faith and reasonable investigation . .. '." Unocal, 493
A.2d at 955 (citing Cheff v. Mathes, Del. Supr., 199 A.2d 548, 55455 (1964)). See also Moran, 500 A.2d at 1356. If the initial burden
is satisfied, the directors then must also show that the "defensive
mechanism" was "reasonable in relation to the threat posed." Moran,
500 A.2d at 1356 (citing Unocal, 493 A.2d at 955). A showing by
the directors is, however, "materially enhanced" where "a majority
of the board favoring the proposal consisted of outside independent
directors who have acted in accordance with the foregoing standards."
Moran, 500 A.2d at 1356 (citing Unocal, 493 A.2d at 955).
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The Delaware Supreme Court recently reviewed the heightened
scrutiny mandated by Unocal in Paramount Communications, Inc. v.
Time, Inc., Del. Supr., 571 A.2d 1440 (1990); and Gilbert v. El Paso
Co., Del. Supr., 575 A.2d 1131 (1990).
Defendants contend, however, that even if the adoption of the
Charter and By-law amendments here constituted "defensive measures," the Unocal analysis still does not apply, because there was no
threat or prospect of a takeover to defend against and there was no
real struggle for corporate control. Defendants argue that Unocal
applies only "to test a board's action addressed to a 'pending takeover
bid' because of 'the omnipresent specter that a board may be acting
primarily in its own interests rather than of the corporation and its
stockholders."'
The defendants further argue that because it is undisputed that
over 75 % of Milliken's voting stock was voted in favor of the disputed
Charter amendments, the enhanced Unocal standard cannot apply,
because the quality of the Board's decision can no longer be at issue
after a majority of the shares are voted to ratify the Board's actions.
Although the Unocal analysis has been traditionally applied by
the Courts in cases involving pending takeover bids, it now seems
clear that Unocal should not just be applied to such narrow situations.
The Delaware Supreme Court recently held that "[t]he law is clear
that Unocal is invoked as the result of any defensive measures taken in
response to some threat to corporate policy and effectiveness which touch
upon issues of control." Gilbert v. El Paso Co., Del. Supr., 575 A.2d
1131, 1144 (1990) (emphasis added). In Paramount Communications v.
Time, Inc., supra, the Delaware Supreme Court rejected "a narrow
and rigid construction of Unocal, . . . principally because it would

involve the court in substituting its judgment as to what is a 'better'
deal for that of a corporation's board of directors." Time, 571 A.2d
at 1153. Furthermore, Unocal has been applied by Courts in cases

that did not involve pending takeover bids. See Moran v. Household
Int'l, Inc., Del. Supr., 500 A.2d 1346 (1985); Tomczak v. Morton
Thiokol, Inc., Del. Ch., C.A. No. 7861-NC, Hartnett, V.C. (Apr.
5, 1990) (applying Unocal to the decision of the defendant-directors
to sell a company division in response to a possible "creeping"
tender offer); Phillips v. Insituform of North America, Inc., Del. Ch.,
C.A. No. 9173, Allen, C. (Aug. 27, 1987) (applying the Unocal
analysis to review the adoption of by-law amendments by the defendant-directors which were directed against one class of shareholders).
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[5] The rule in Unocal, however, is not applicable to the facts
in this case for several reasons. First, although the adoption of Bylaw and Charter amendments, like those adopted by Milliken, could
be deemed "defensive measures" under Unocal, in order for Unocal's
intermediate standard of review to apply, the defensive measures
must have been adopted "in response to some threat to corporate
policy and effectiveness." Gilbert, 575 A.2d at 1144. The amendments
here could not have been adopted in response to some threat to
corporate policy and effectiveness because management controls, and
will control for the foreseeable future, well over 50% of the stock
of Milliken.
The plaintiffs have also failed to show that the Charter and Bylaw amendments were adopted as defensive measures. The plaintiffs
merely speculate that these Charter and By-law amendments tend
to ensure the future control of Roger, Gerrish and Minot Milliken
over Milliken & Company. They, however, have failed to adduce
any facts supporting their assertions.
X
The traditional business judgment rule, therefore, with its limited
scope of review, is the standard to be used in reviewing the acts of
the Milliken directors in adopting the By-law amendments and in
voting to propose the disputed Charter amendments. It is clear that
under that standard no breach of fiduciary duty occurred.
Although plaintiffs contend that the director defendants were
uninformed prior to adopting the By-laws and recommending the
amendments and were also under a potential conflict of interest, they
have failed to adduce any evidence to substantiate their speculations.
No evidence has been adduced which shows that the directors
were not reasonably informed when they adopted the revised Bylaws and when they recommended the amendments to the Milliken
shareholders. Nor was there any requirement that the directors had
to obtain expert financial advice regarding the effect of the amendments. Smith v. Van Gorkom, Del. Supr., 488 A.2d 858 (1985).
The recommending of the amendments resulted from extended
consideration by the Milliken directors at meetings, also attended
by Company counsel, on February 2, 1989, March 10, 1989, and
March 11, 1989, and the directors considered the prior litigation
regarding the previously proposed amendments.
The directors also adequately discussed the reasons for recommending to shareholders the adoption of the amendments limiting
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director liability (under 8 Del. C. §102(b)(7)) and indemnifying directors (under 8 Del. C. §145). These provisions are now common
in corporate affairs.
There is also no creditable evidence that a majority of the
Milliken Board was not disinterested and independent when they
considered the disputed amendments.
There is therefore no factual basis for a finding of any breach
of fiduciary duty by the directors in voting to adopt the By-law
amendments and in recommending that the stockholders vote to
adopt the Charter amendments. Defendants are therefore entitled to
judgment on this issue.
THE FAIRNESS OF THE CHARTER AMENDMENTS
XI
As discussed above, the Milliken directors' decision to adopt
the By-laws and to approve and recommend to the shareholders the
adoption of the Charter amendments could not, as a matter of law,
have been a breach of fiduciary duty. Because, however, the critical
Charter and By-law amendments affect the Milliken shareholders'
franchise, particularly their right to nominate directors, the validity
of these amendments must be reviewed for their intrinsic fairness
rather than considered pursuant to the business judgment rule. See
Blasius Indus., Inc. v. Atlas Corp., Del. Ch., 564 A.2d 651 (1987);
and Aprahamian v. HBO & Co., Del. Ch., 531 A.2d 1204 (1987).
Although the Unocal standard and the fairness doctrine are somewhat different, "these tests are structurally similar and may . . . be

functionally similar as well." Stahl v. Apple Bancorp, Inc., Del. Ch.,
C.A. No. 11,510-NC, Allen, C. (Aug. 9, 1990), slip op. at 17.
This Court has held that a Board "bears the heavy burden of
demonstrating a compelling justification" for Board action undertaken
"for the primary purpose of impeding the exercise of stockholder
voting power." Blasius Indus., Inc. v. Atlas Corp., Del. Ch., 564 A.2d
at 661 (emphasis added). The fairness test has also been stated:
"The corporate election process, ifit is to have any validity,
must be conducted with scrupulous fairness and without any
advantage being conferred or denied to any candidate or
slate of candidates. In the interests of corporate democracy,
those in charge of the election machinery of a corporation
must be held to the highest standards in providing for and
conducting corporate elections. The business judgment rule
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therefore does not confer any presumption of propriety on
the acts of the directors in postponing the annual meeting.

Quite to the contrary. When the election machinery appears, at
leastfacially, to have been manipulated, those in charge of the election
have the burden of persuasion to justify their actions."
Aprahamian v. HBO & Co., Del. Ch., 531 A.2d 1204, 1206-07 (1987)
(emphasis added).
XII
In reviewing the challenged amendments for fairness, first to
be considered is the validity of the director categorization plan established by Article Eleventh (c) of the revised Certificate of Incorporation, which creates three categories for directors. Plaintiffs have
focused most of their objections on the provision that requires a
majority of Milliken's directors to be from Category 1, which limits
directors to:
"Individuals who have had substantial experience in line (as
distinct from staff) positions in the management of substantial
business enterprises or substantial private institutions, who
are not officers, employees or stockholders, whether of record
or beneficially, of the corporation or any of its subsidiaries.
(emphasis added).
Plaintiffs attack both the Category 1 qualifications and the procedure
for enforcing its standards as to stockholder nominees because they
claim it is impermissibly vague and unreasonable.
The Delaware General Corporation Law, however, expressly
authorizes qualifications for directors:
"Directors need not be stockholders unless so required by
the Certificate of Incorporation or the bylaws. The Certificate
of Incorporation or bylaws may prescribe other qualifications for
directors." 8 Del. C. §141(b) (emphasis added).
See also 8 Del. C. §102(b)(1) authorizing charter provisions "for the
management of the business and for the conduct of the affairs" of
a corporation. Consequently, plaintiffs do not dispute that Milliken's
Certificate of Incorporation can lawfully provide for reasonable director qualifications. See McWhirter v. Washington Royalties Co., Del.
Ch., 152 A. 220, 224 (1930); In re Gulla, Del. Ch., 115 A. 317,
318 (1921). Rather, plaintiffs assert that the Category 1 qualifications
imposed by Milliken and the procedures for applying its standards
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to stockholder nominees are unreasonable and impermissibly vague.
Plaintiffs contend that to be a valid director "qualification,"
the requirements of Category 1 must be qualities that make a nominee
more fit for the office of director. Plaintiffs further argue that the
Category 1 requirement, which requires a majority of Milliken directors to be non-stockholders, "does not make an individual more
qualified to be a director whose duty is to represent and further the
interests of the owners (i.e., the stockholders)." Finally, plaintiffs
assert that Category 1 is impermissible because it limits the number
of shareholders who may serve as directors, and when combined
with Categories 2 and 3, excludes non-management stockholders,
and particularly the Strouds, from the Milliken Board.
Plaintiffs, however, have adduced no facts nor cited any Delaware law which would make the Milliken director "qualifications"
unreasonable or unfair. Clearly, the effect of the Category 1 qualifications will ensure that a majority of Milliken's Board will be
independent, outside directors-a goal to be commended, not prevented.
Typically, the term "outside director" means a director who is
not an officer or employee of a corporation, and does not usually
imply that a director is precluded from owning stock in the company.
See Pease, Outside Directors: Their Importance to the Corporation and Protectionfrom Liability, 12 Del. J. Corp. L. 25, 28-30 (1987). Although
it might arguably be preferable that a director own a substantial
number of shares of the corporation, there is nothing illegal per se
in a requirement that "outside directors" not be shareholders and
Milliken shareholders are permitted to be on the Milliken Board in
one of the other director categories. Because Milliken stock is so
closely held and is controlled by management, this provision has the
effect of opening board membership to a wider group of people,
especially non-management directors.
Plaintiffs' allegation that the purpose of Category 1 is Roger
Milliken's desire to limit the influence of later generations of the
Milliken family, including plaintiffs, by excluding them from a majority of Milliken's Board seats is mere speculation, and plaintiffs
have adduced no facts to support this allegation. Regardless of Roger
Milliken's desires, it is difficult to imagine that the Strouds will ever
constitute a majority of Milliken's board or ever be elected to it.
XIII
Plaintiffs next contend that Category 1 is unreasonably vague,
and thus unfair, because the key criteria for director qualification-
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"substantial experience in line (as distinct from staff) positions" in
"substantial business enterprises or substantial private institutions"are not defined in the Certificate of Incorporation. This provision
is troublesome, because, as defendants concede, the meaning of those
terms will vary according to what a majority of incumbent directors
determine they mean, and that determination will be made on an
ad hoc basis.

The meanings of the terms "substantial experience," "substantial business enterprises" and "substantial private institution"
are obviously subject to varying interpretations, but it is not necessarily unreasonable or unfair for a Board (or a committee thereof)
to make a determination of their meaning, if the determination is
fairly made. The vagueness of the language in Category 1 does not
therefore make the provision per se unreasonable or unfair. Plaintiffs
have not adduced any evidence that there has been any interpretation
of the provisions which is unreasonable or unfair.
XIV
[6] Plaintiffs further assert that the director categorization plan
of Article Eleventh is unfair and therefore invalid because it excludes
plaintiffs and Milliken's other non-management stockholders from
the Category 2 directorships. Plaintiffs claim that members of management (other than those who hold the positions specified in Category 3) who own stock will always fill the three "stockholder"
directorships required by Category 2, precluding any stockholders
not aligned with management from the Milliken Board. In fact,
Roger, Gerrish and Minot Milliken, at the 1989 Annual Meeting,
used their majority voting power to elect themselves to the Category
2 stockholder directorships. Contrary to plaintiffs' assertions, however, the fact that there are no non-management stockholders on the
Milliken Board is not unreasonable or unfair, because no particular
stockholder has any right to be elected to a Board position, but
merely must be provided the reasonable opportunity to be nominated
for such a directorship. Nor have plaintiffs suggested how a minority
stockholder who is obviously opposed to the majority stockholders
could ever be elected a director.
Under the categorization scheme in Article Eleventh, non-management stockholders can be nominated under Category 2, although
realistically, as long as Roger, Gerrish and Minot Milliken control
over 50 % of the outstanding common and preferred stock of Milliken,
plaintiffs are not likely to be elected. Nor would they likely be elected
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if there were no categorization plan in effect. Plaintiffs have cited

no authority which would require that any particular stockholder
ever be entitled to be elected a director.
xv
Next, plaintiffs allege that Article Fifteenth, which requires a
75% stockholder vote to approve the issuance of any Milliken stock,
violates, as a matter of law, 8 Del. C. §161 which provides:
"The directors may, at any time and from time to
time, if all of the shares of capital stock which the corporation is authorized by its certificate of incorporation to
issue have not been issued, subscribed for, or otherwise
committed to be issued, issue or take subscriptions for
additional shares of its capital stock up to the amount
authorized in its certificate of incorporation."
Plaintiffs claim that Article Fifteenth is invalid because 8 Del.
C. §161 does not contain any specific provision limiting a board's
statutory authority to issue stock.
8 Del. C. §102(b)(1), however, authorizes the inclusion in a
certificate of incorporation of:
"Any provision for the management of the business
and for the conduct of the affairs of the corporation, and
any provision creating, defining, limiting and regulatingthe powers
of the corporation, the directors, and the stockholders, or any
class of the stockholders, or the members of a nonstock
corporation; if such provisions are not contrary to the laws
of this State." (emphasis added).
Article Fifteenth of Milliken's Charter is therefore not "contrary to"
8 Del. C. §161 because that section does not prohibit charter limitations upon the authority of a Board to issue stock. Cf Moran v.
Household Int'l, Inc., Del. Ch., 490 A.2d 1059, aff'd, Del. Supr., 500
A.2d 1346 (1985). Accordingly, Article Fifteenth is authorized by 8
Del. C. §102(b)(1).
INVALIDITY OF THE NOMINATION PROCESS
XVI
[7] The procedure contained in Milliken's By-law 3 for qualifying as a Board nominee under Article Eleventh (c) is, however,
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unreasonable and unfair, on its face. See Lennan v. Diagnostic Data,
Inc., Del. Ch., 421 A.2d 906 (1980).
Under Article Eleventh (c) and (d), only persons meeting the
requirements of those categories are eligible to be nominated as
directors in those categories and only persons nominated in compliance with the procedures prescribed in Milliken's By-laws are
eligible to be elected directors. Milliken By-law 3(c) and (d) require
a notice of stockholder nominations at least 14 days (but not more
than 50 days) before stockholder meetings (7 days if under 21 days
notice is given of the meeting), and the notice must contain, among
other things, information establishing each nominees' qualifications
under Article Eleventh. Because the Category 1 criteria are not
defined in Article Eleventh and are dependent on a determination
by incumbent directors, a stockholder could not know precisely what
information will be sufficient to establish the qualifications of his or
her nominee. In contrast, Milliken's Board is not required to submit
to the stockholders information establishing that its nominees meet
the Article Eleventh criteria or any other information required pursuant to By-law 3.
Under the Charter and By-laws, Milliken stockholders, therefore,
are required to give the Board at least 14 days (but not greater than
50 days) notice of nominations, but the stockholders are not entitled
to receive notice of the Board's determination of whether the stockholders' nominees are qualified under Category 1 of Article Eleventh.
Although the Milliken Board is required under By-law 3(e) to transmit
any timely filed stockholder's notice of nominations to the other
stockholders, the Board is not required to reveal its position concerning the qualifications of the nominees. Rather, under By-law
3(f), the Board or if not feasible, the person presiding at a Milliken
stockholders meeting "shall determine any questions concerning
whether nominations have been made in accordance with the provisions of ... By-law 3 and whether such person has met the
qualification requirements, if any, set forth in the Corporation's
Certificate of Incorporation."
If a stockholder nominee is found to be unqualified at the
meeting, the stockholder making the nomination would be precluded
from nominating a substitute (even assuming one was available)
because of the 14-day notice of nomination requirement of By-law
3(c). Although defendants argue that the purpose of By-law 3(f) is
to provide for the resolution of issues regarding director qualifications
before a stockholders' meeting, the By-law as written clearly infringes
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upon the rights of Milliken stockholders to nominate persons to the
Board, and is therefore unfair and unreasonable.
In addition, the qualification procedure is unfair to those Milliken stockholders who choose to vote their shares by proxy, because
if a Milliken stockholder voted by proxy for a nominee who is found
to be unqualified at the meeting, that stockholder would have no
meaningful opportunity to vote for an alternate nominee and therefore
would be disenfranchised.
Plaintiffs therefore are entitled to summary judgment on their
claim that the procedure for qualifying as a Board nominee under
Article Eleventh (c) is unreasonable and unfair and therefore invalid.
All of the other challenged Charter and By-law provisions are
valid as a matter of law, however, and therefore, defendants are
entitled to summary judgment in their favor as to those issues.
DISCLOSURE CLAIMS
XVII
The next issue to be discussed is whether the defendant directors
of Milliken & Company, a private, closely-held company, owed a
duty of complete candor to the shareholders although they did not
solicit proxies and, if so, whether they satisfied that duty.
The Delaware Supreme Court stated in a related appeal: "Under
Delaware law, it is undisputed that when a board of directors 'is
required or elects to seek shareholder action' it is under a duty 'to
disclose fully and fairly pertinent information within the board's
control'. Lacos Land Co. v. Arden Group, Inc., Del. Ch., 517 A.2d
271, 279 (1986). See also Rosenblatt v. Getty Oil Co., Del. Supr., 493
A.2d 929, 944-45 (1985); Smith v. Van Gorkom, Del. Supr., 488 A.2d
858, 889-93 (1985); Lynch v. Vickers Energy Corp., Del. Supr., 383
A.2d 278, 279-81 (1978)." Stroud v. Milliken Enterprises, Inc., Del.
Supr., 552 A.2d 476, 480 (1989).
[8] Therefore, a board's duty to disclose to its shareholders with
complete candor all material information applies equally to matters

of corporate governance, as well as to corporate transactions. Id.
This duty of complete candor cannot be avoided by the directors
by a decision not to solicit proxies and to merely comply with the
statutory notice provisions of 8 Del. C. §§222 and 242. The relevant
portion of 8 Del. C. §222 provides:
"(a) Whenever stockholders are required or permitted
to take any action at a meeting, a written notice of the
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meeting shall be given which shall state the place, date and
hour of the meeting, and, in the case of a special meeting,
the purpose or purposes for which the meeting is called.
(b) Unless otherwise provided in this chapter, the written notice of any meeting shall be given not less than 10
nor more than 60 days before the date of the meeting to
each stockholder entitled to vote at such meeting. If mailed,
notice is given when deposited in the United States mail,
postage prepaid, directed to the stockholder at his address
as it appears on the records of the corporation. An affidavit
of the secretary or an assistant secretary or of the transfer
agent of the corporation that the notice has been given
shall, in the absence of fraud, be prima facie evidence of
the facts stated therein."
In addition, 8 Del. C. §242 states in part:
"(b) Every amendment authorized by subsection (a)
of this section shall be made and effected in the following
manner:
(1) If the corporation has capital stock, its board of
directors shall adopt a resolution setting forth the amendment proposed, declaring its advisability, and either calling
a special meeting of the stockholders entitled to vote in
respect thereof for the consideration of such amendment or
directing that the amendment proposed be considered at
the next annual meeting of the stockholders. Such special
or annual meeting shall be called and held upon notice in
accordance with §222 of this title. The notice shall set forth
such amendments in full or a brief summary of the changes
to be effected thereby, as the directors shall deem advisable.
At the meeting a vote of the stockholders entitled to vote
thereon shall be taken for and against the proposed amendment. If a majority of the outstanding stock entitled to vote
thereon, and a majority of the outstanding stock of each
class entitled to vote thereon as a class has been voted in
favor of the amendment, a certificate setting forth the
amendment and certifying that such amendment has been
duly adopted in accordance with this section shall be executed, acknowledged, filed, and recorded, and shall become
effective in accordance with §103 of this title."
The Notice of the 1989 Annual Meeting mailed to Milliken
stockholders on March 4, 1989 (indicating that the 1989 annual
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meeting would be held on April 24, 1989) clearly complied with 8
Del. C. §222 and 242(b)(1), because it gave the required notice and
included a Resolution of the Milliken Board proposing (and recommending the adoption of) the Charter amendments, along with
copies of Milliken's then current Charter and By-laws.
Several older Delaware cases seemed to indicate that mere compliance with the provisions of 8 Del. C. §222 and §242(b)(1) would
discharge the directors' duty unless there were omissions that would
likely mislead the stockholders. See Edelman v.Salomon, D. Del., 559
F. Supp. 1178, 1184 (1983); Michelson v. Duncan, Del. Supr., 407
A.2d 211, 220 (1979); Lacos Land Co. v. Arden Group, Inc., Del. Ch.,
517 A.2d 271, 279 (1986).
Under the rule inStroud v. Milliken Enterprises, Inc., Del. Supr.,
552 A.2d 476 (1989), however, it is clear that the directors of Milliken
owed the Milliken shareholders a fiduciary duty of disclosure with
complete candor which was not fulfilled by the mere compliance with
the statutory mandate, notwithstanding that no proxies were solicited.
The defendants' duty of disclosure with complete candor, however, must be applied in the context of Milliken's long standing
policy to maintain reasonable confidentiality. Otherwise financial
information concerning a non-public corporation could never be

confidential. Milliken is a closely-held, non-public company that has
apparently developed a competitive advantage by keeping confidential
its financial and proprietary information. See Maddrey/Rainsford Partners
v. Milliken & Co., Del. Ch., 11,119-NC, Hartnett, V.C. (May 4,
1990).
In evaluating whether defendants satisfied their duties of candor,

the essential question, therefore, is whether the information was made
reasonably available to these Milliken stockholders who had executed
a reasonable confidentiality agreement and whether the notice sent
to the shareholders before the 1989 annual meeting contained any

misstatements or omissions, and if so, were they material. See Bershad
v. Curtiss-Wright Corp., Del. Supr., 535 A.2d 840, 846 (1987); Smith
v. Van Gorkom, Del. Supr., 489 A.2d 858, 890 (1985); Smith v. SPNV
Petroleum, Inc., Del. Ch., C.A. No. 8395-NC, Hartnett, V.C. (June
19, 1990), slip op. at 30.
The materiality standard to be applied requires:
"a showing of substantial likelihood that all the circumstances, the omitted fact would have assumed actual significance in the deliberations of the reasonable shareholder.
Put another way, there must be a substantial likelihood that
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the disclosure of the omitted fact would have been viewed
by the reasonable investor as having significantly altered
the "total mix" of information available."
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985)
(quoting TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449).
See also Weinberger v. Rio Grande Industries, Inc., Del. Oh., 519 A.2d
116, 121 (1986). "While it need not be shown that an omission or
distortion would have made an investor change his overall view of
a proposed transaction, it must be shown that the fact in question
would have been relevant to him." Barkan v.Amsted Indus., Inc.,
Del. Supr., 567 A.2d 1279, 1289 (1989). Confidential information,
however, is generally not disclosed in proxy materials.
[9] In order for a disclosure to satisfy the complete candor
standard, it must be made in a timely fashion before the stockholder
meeting at which a stockholder vote is to take place. Smith v. Van
Gorkom, 488 A.2d at 889-93. Consequently, directors cannot satisfy
their duties of complete candor by merely providing material information to stockholders at the stockholders' meeting where a particular
vote is to occur. Rather, shareholders must be given a reasonable
time to consider all information that is material to matters to be
voted upon at a stockholders' meeting, before such a meeting is
convened.
In summary, the failure of the Milliken directors to solicit proxies
prior to the 1989 meeting, did not lessen the duty of complete candor
owed by them to the shareholders. Because Milliken has legitimate
business reasons for maintaining its confidentiality policy, however,
and because it is a closely-held company whose stock is not publicly
traded, the Milliken directors' duties of complete candor must be
applied in the context of the corporation's policy of maintaining the
confidentiality of its financial information. The validity of the confidentiality policy is further discussed in Section XXVII, infra.
XVIII
The plaintiffs assert that the 1989 Notice and accompanying
materials contained a number of misleading and incomplete disclosures. First, they point out that the defendants failed to provide the
shareholders a comparison between the 1989 proposed (and now
adopted) amendments and the amendments previously proposed in
1987 and considered by this Court in the prior litigation. Plaintiffs,
however, totally failed to show that such a comparison is material
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or even relevant to the decisions faced by the Milliken shareholders
at the 1989 annual meeting.
The Notice of the 1989 meeting explained that the proposed
amendments, which were enclosed in full, were "in lieu of all"
previous proposals. Consequently, the only relevant comparisonbetween the proposed amendments and the then existing Charterwas furnished. The Board resolution proposing the new amendments
and the provisions of the existing Charter were both enclosed with
the Notice of the meeting. Therefore, defendants' failure to provide
an irrelevant comparison with a withdrawn proposal could not be a
material omission.
XIX
Plaintiffs next contend that the Notice of the 1989 Annual
Meeting was defective because it gave a misleading and incomplete
description of the prior litigation between the parties. Plaintiffs specifically object to the statement in the Notice that stated: "The
Delaware Supreme Court has now ordered the litigation dismissed,
and the Corporation's Board of Directors does not presently regard
the litigation as an obstacle to proceedings at a meeting of stockholders." (1989 Notice, at 2). Plaintiffs claim that this statement,
although true, is misleading because it could have led a reasonable
stockholder to conclude that there was no longer any challenge to
the amendments.
Although the defendants' statement in the Notice about the prior
litigation was truthful when made, the defendants' failure to give
more of an explanation could have misled some shareholders to
believe that the new amendments were not challenged. The defen-

dants' failure to give a more detailed explanation of the prior litigation
in the 1989 Notice, however, was corrected in a Supplemental Notice
dated March 31, 1989, which notified Milliken shareholders that
plaintiffs were also challenging the new proposed amendments. Consequently, there cannot have been any material omission or misstatement regarding the prior litigation.
XX
Plaintiffs next contend that two of the Board Resolutions concerning Article Eleventh, which were mailed along with the Notice
of the 1989 Annual Meeting, misled stockholders to believe that for
a long time Milliken has had a Board consisting of a majority of
outside directors who were not stockholders (i.e., consistent with the
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proposed Article Eleventh). The two disputed Resolutions stated:
"1. For some years the Board of Directors of the
Corporation has been composed of outside directors who
are not stockholders of the Corporation and who have
management experience acquired in line positions with significant enterprises, and directors who are stockholders of
the Corporation and/or members of its management.
2. In the business judgment of the Corporation's Board
of Directors, it is in the best interests of the Corporation
and its stockholders: to require that the Corporation's Board
of Directors consists of a majority of such outside directors
who would have broad and relevant experience in the management of people and in the pursuit of long-term business
objectives; to require specific Board membership for stockholders and to permit limited Board membership by members of management, so that the Board can have access to
the special perspectives and abilities of each of these groups."
Plaintiffs further assert that a statement by Roger Miliken at the
1989 annual meeting was also misleading because historically the
Milliken Board has not consisted of a majority of outside directors
who were not Milliken stockholders, officers or employees. Mr.
Milliken stated:
"Well, for the very reason that being in that position today,
Minot, Gerrish and I, we have seen to it that the majority
of the Board of Directors of our company today and for
the last several years be outside directors. And it's worked.
It's been sound. They have had a big influence on our
thinking. Even though we are the majority, the majority
vote of stockholders and because it's worked so successfully,
we believe it can work successfully also in the future."
From a careful reading of the Resolutions, it appears that they
do not contain any material misstatements or omissions. In addition,
Roger Milliken's statement at the annual meeting was also not
materially misleading because he only addressed the subject of outside
directors who were never officers or employees of Milliken, not those
who were also not stockholders.
XXI
Plaintiffs next argue that the defendants should have fully disclosed Milliken's business and financial condition prior to or at the
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1989 annual meeting, including a disclosure of all relevant, confidential, financial information, either under the defendants' duties of
complete candor or pursuant to Milliken By-law 52.
Under Milliken By-law 52, the Milliken Board is required to
present at the annual meeting "a full and clear statement of the business
and condition" of Milliken. Plaintiffs contend that the slide presentation on Milliken's financial condition at the 1989 annual meeting
was neither full, nor clear. Plaintiffs assert that only "indexed"
information was flashed on a screen and that Milliken stockholders
were denied copies of that information. In addition, plaintiffs claim
that only selected information was revealed, with no information
provided on Milliken's current assets, liabilities, or cash flow.
This claim, however, is not supported by the record. In any
event the director defendants had a duty to provide to Milliken
stockholders before the meeting all material information relevant to
the issues to be voted upon at the 1989 annual meeting provided
that a reasonable Confidentiality Agreement was executed by a stockholder.
Plaintiffs' claim that defendants' failure to disclose confidential
financial information to them breached the defendants' duty of complete candor is discussed in Section XXVII, infra.
XXII
Plaintiffs next assert that comparisons made at the 1989 annual
meeting between a valuation of Milliken stock by Ivins, Phillips &
Barker ("IP&B") with certain stock indices was defective because
the IP&B valuation of Milliken was subjective and not based on
market prices. This comparison was presented allegedly to highlight
Milliken's outstanding performance compared to other similar companies. The IP&B valuation of Milliken's stock was apparently done
for two purposes: (1) to set the price at which Milliken would
repurchase shares from its stockholders under the Option Agreement,
and (2) to set a price for Milliken's stock which could be used by
its shareholders for estate and gift tax planning.
All such valuations, however, involve some degree of subjectivity

and because there is no public market in Milliken stock, no shareholder can rationally complain that the IP&B valuation of Milliken
was not based on actual market prices. Plaintiffs also complain that
the indices utilized by Milliken at the annual meeting were faulty
because they were composites of the market prices of many companies, including companies whose stock prices may have dropped
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significantly because of losses and other factors. There is, however,
nothing materially misleading regarding the use of such indices. As
the defendants point out, the value of comparing indices derives not
from the absolute figures upon which each index is based but rather
from the relative change to the indices being compared.
In any case, the information would have been of little real
interest to plaintiffs or anyone else who has not signed the option
agreement because it has no real relevancy to them.
XXIII
Plaintiffs next attack the statement by Roger Milliken at the
1989 annual meeting that IP&B, a law firm, was "in the business
of making such valuations for companies for which there is no public
market." Although IP&B regularly provided valuation services to
closely held companies with no public markets for their stocks, it
appears from the record that they did so as tax counsel, in tax
related matters. (Dunn Deposition at p. 12). Plaintiffs claim that it
was misleading for Mr. Milliken "to suggest that the IP&B appraisals
are determinative of fair value" because IP&B, as tax counsel, had
an incentive to hold down the appraisal value in order to minimize
tax liability for the Milliken family's estate and gift tax purposes.
Plaintiffs, however, have not supported their contentions with any
facts in the record, and consequently, their arguments are without
merit. The information, again, could have but little interest to plaintiffs because they have no faith in the figures or any reason to use
them.
XXIV
Plaintiffs finally claim that disclosure of the IP&B appraisals
were misleading because the stockholders were not informed that the
per share valuation used by IP&_B reflected substantial lack of marketability and minority discounts. Plaintiffs assert that defendants
should have disclosed the discounts, the undiscounted IP&B valuations, and that the IP&B valuations did not represent fair value.
Plaintiffs contend that such information was material to their decision
on how to vote on the proposed amendments, because the amendments included provisions that affected the ability to sell Milliken
as a whole.
Plaintiffs have not adduced any evidence, however, that the
IP&B valuations were materially misleading, nor that the information
was materially related to the shareholders' decisions on how to vote

1616

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

on the proposed amendments. Nor is it likely that plaintiffs would
have relied on it because they dispute its validity and estimates of
value by non-expert appraisers have little if any validity.
The defendants, therefore, are entitled to summary judgment
in their favor on all of the plaintiffs' disclosure claims.
PROXY SOLICITATION CLAIMS
XXV
The plaintiffs further assert that the defendants inequitably manipulated the voting process of the April 24, 1989 Annual Meeting
in order to avoid or limit their duty of candor. In addition, plaintiffs
contend that a "no solicitation of proxies" statement in the Notice
of the 1989 Annual Meeting was misleading and manipulative. Defendants counter that they neither acted as a proxy at the 1989
Annual Meeting nor solicited any proxies in connection with the
meeting.
It is not disputed that in connection with the 1987 Milliken
Annual Meeting scheduled for April 28, 1987, Milliken did solicit
proxies from its shareholders. After plaintiffs filed their original suit,
however, Milliken's Board withdrew the proposed amendments scheduled for consideration at that meeting and determined not to seek
or act as a proxy for shareholders at any future meeting held to
consider proposed amendments to the corporate charter.
Plaintiffs argue that defendants' decision not to solicit proxies
for the 1989 Annual Meeting was an inequitable attempt to avoid
their duty of candor in connection with it. Defendants, however,
proffer several reasons for their decision. First, defendants had no
need to solicit proxies because Roger, Minot and Gerrish Milliken
already controlled the vote of sufficient shares to approve all measures
scheduled for consideration at the meeting. Second, Milliken decided
not to solicit proxies because it did not want to assume "the obligations inherent in the agent/principal relationship between a proxyholder and a stockholder giving a proxy." Consistent with that
determination, Milliken & Company informed its stockholders in the
Notice of the 1989 meeting that:
"Stockholders are encouraged to attend the Meeting in
person. Anyone unable to attend the Meeting or who otherwise wishes may give written authorization to anyone of
his or her choosing to act for him or her by proxy. Management neither solicits nor intends to solicit proxies from

1991]

UNREPORTED CASES

1617

stockholders in connection with the Meeting and will not
use any proxies obtained in connection with the Annual
Meeting of Stockholders scheduled for April 28, 1987."
Plaintiffs argue that such conduct by the defendants was an
"attempt to avoid their disclosure duty by refusing to provide all
Milliken's stockholders with a form of proxy and a proxy statement
disclosing all material facts." Plaintiffs essentially rely on Schnell v.
Chris-Craft, Del. Supr., 285 A.2d 437, 439 (1971), for the proposition
that even though Milliken's actions may have been legally proper
under Delaware law and the corporation's charter and by-laws, this
Court should, nonetheless, invalidate the conduct as inequitable because it was designed to impede the shareholders' right to vote.
It is undisputed that neither Milliken nor anyone acting for it
voted shares of Milliken stock at the 1989 annual meeting as the
proxy for another Milliken stockholder. The only shares voted by
proxy at the meeting were voted by plaintiffs' attorneys, individuals
who were the beneficial owners of Milliken stock held in a nominee's
name, attorneys for beneficial owners of Milliken stock, and an
attorney for Wilmington Trust Company acting for Milliken stockholders who were its customers.
In essence, plaintiffs' equitable manipulation claim is merely an
extension of the disclosure claims previously addressed. Because plaintiffs have adduced no facts to support their claim of equitable manipulation, the defendants are also entitled to summary judgment
on this issue.
XXVI
Notwithstanding that Milliken did not act as a proxy at the
1989 Annual Meeting, plaintiffs assert that Milliken's conduct prior
to the meeting amounted to a solicitation of proxies under Section
14 of the Federal Securities and Exchange Act. (15 U.S.C. §78n).
Plaintiffs, therefore, argue that defendants' "no solicitation of proxies" statement in the notice of the annual meeting was misleading
and manipulative.
Plaintiffs' claim is a mischaracterization of what occurred. As
the 1989 meeting approached, Milliken's counsel contacted Wilmington Trust Company to determine whether the bank would act
as proxy for any Milliken stockholder not already a Wilmington
Trust customer, who requested such assistance. Wilmington Trust
Company agreed, and in the course of working out the mechanics
of the arrangement, representatives of Wilmington Trust requested
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Milliken's counsel to prepare a form of proxy which it might consider
using. A draft of a form of proxy was therefore prepared and sent
to Wilmington Trust by Milliken's counsel. That form of proxy was
neutral, providing equivalent spaces for or against each question to
be submitted to stockholders.
As it turned out, stockholders who were not Wilmington Trust
customers never contacted or requested Wilmington Trust to act as
a proxy for them. However, Wilmington Trust did contact its own
customers (including plaintiffs) regarding how their Milliken shares
registered in the name of Wilmington Trust as nominee or otherwise
should be voted. In doing so, Wilmington Trust was acting routinely
to fulfill its fiduciary obligations to its customers. The record is clear
that the decision to make such contacts was made by Wilmington
Trust alone, and was in no way influenced by Milliken.
Wilmington Trust used the neutral form of proxy to vote shares
held in its customers' accounts based upon its own determination
that the form was appropriate. There is no evidence that Milliken
instructed or requested Wilmington Trust to vote Milliken shares at
the 1989 Annual Meeting or to solicit votes, nor did Milliken request
Wilmington Trust use any particular form of proxy. Even under the
federal securities laws, Milliken's activities could not amount to a
solicitation of proxies because the definition of "solicit" expressly
excludes "the furnishing of a form of proxy to a security holder
upon the unsolicited request of such security holder .

. . ."

Federal

Securities and Exchange Commission Rule 14a-1 (17 C.F.R. §240.14a1()).
[10] Finally, plaintiffs argue that by sending out the notice of
the stockholders' meeting, Milliken somehow solicited proxies. Under
SEC Rule 14a-1, however, it is clear that the mere sending of the
notice could not constitute a solicitation of proxies. SEC Rule 14a1 defines solicitation of proxies to include "the furnishing of form
of proxy or other communication ...

under circumstances reasonably

calculated to result in the procurement, withholding, or revocation
of a proxy." (17 C.F.R. §240.14a-1(f)). Plaintiffs' attempt to have
what they have termed "a bare bones" notice turned into a document
reasonably calculated to procure proxies is a far-fetched suggestion
for which plaintiffs have no authority. It is also clear from the
surrounding circumstances that Milliken was not soliciting proxies.
The notice itself states that proxies were not being solicited and that
proxies solicited in 1987 would not be used, and as recognized by
plaintiffs, Milliken did not need to solicit any proxies.
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Because no proxies were solicited by Milliken, the statements
in the Notice were accurate and could not, therefore, constitute a
manipulative device, as plaintiffs contend. Consequently, defendants
are entitled to summary judgment on this issue.
MILLIKEN'S CONFIDENTIALITY POLICY
XXVII
Milliken & Company, as a closely-held non-public company,
has a long standing policy that company information, including
financial statements, are kept confidential from competitors, customers, suppliers and others who might use the information to their
benefit or to Milliken's detriment. Milliken's confidentiality policy
has apparently given the Company a competitive advantage over the
years. Maddrey/Rainsford Partners v. Miiken & Co., Del. Ch., C.A.
No. 11,199-NC, Hartnett, V.C. (May 4, 1990).
However, in order to provide Milliken shareholders with appropriate financial information while still preserving the confidential
status of the information, the Company, upon request, has provided
any shareholder a copy of Milliken's most recent annual consolidated
financial statement provided that:
"(a) the shareholder has entered into a confidentiality
agreement with the company in the form attached;
(b) before such financial information may be provided
to an advisor, a spouse or an income beneficiary, the Company must receive a signed confidentiality agreement from
such advisor, spouse and/or income beneficiary in the form
attached;
(c) before such financial information may be provided
to a potential purchaser, the Company must receive a signed
confidentiality agreement from such person in the form
attached which includes a representation that such person
is genuinely interested and financially able to be a bona
fide purchaser;
(d) the Company shall be satisfied that the shareholder's purpose in requesting a disclosure to himself or others
of such information is proper and that such disclosure to
any such person will not result in a misuse of such information in any manner that could be considered detrimental
by the Company; and
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(e) each document shall be numbered and each page
of such financial statements shall be marked: "This document is covered by a Confidentiality Agreement Entered
Into With Milliken Enterprises, Inc.-It May Not Be Copied Or Disclosed To Anyone Who Has Not Signed A
Confidentiality Agreement With The Company."
Plaintiffs challenge the validity of Milliken's confidentiality policy
apparently because they claim (1) it conflicts with the defendants'
duties of candor and the stockholders' rights to information under
Delaware law; (2) it purports to regulate the rights of stockholders
by a Board policy, rather than by a Charter or By-law provision
pursuant to 8 Del. C. §102(b)(1), 109(a) & (b); and (3) defendants
inequitably concealed the policy from the stockholders and misled
the plaintiffs concerning the confidentiality agreements. None of
plaintiffs' arguments have merit.
First, it is clear that Delaware courts will uphold reasonable
corporate confidentiality policies in order to "safeguard the rights
and legitimate interests of the corporation." CM&M Group, Inc. v.
Carroll, Del. Supr., 453 A.2d 788, 793 (1982). See also State ex rel.
Cochran v. Penn-Beaver Oil Co., Del. Supr., 143 A. 257, 260 (1920).
Therefore, the directors duties of complete candor must be reviewed
in the context of the corporation's desire to maintain a reasonable
confidentiality policy. Because Milliken is a closely-held non-public
company that has developed a competitive advantage by maintaining
its confidentiality policy with regard to its financial and proprietary
information, the company's confidentiality policy, if reasonable, will
not conflict with its directors' duties of complete candor.
Second, plaintiffs' argument that Milliken's confidentiality policy
is invalid because it is implemented by Board policy rather than by
a Charter or By-law provision fails because 8 Del. C. §§102(b)(1)
and 109(a) & (b) merely allow a corporation's Charter or By-Law
to address the topic, but do not limit the topic to a charter or bylaw provision. Cf Moran v. Household Int'l, Inc., Del. Ch., 490 A.2d
1059, aff'd, Del. Supr., 500 A.2d 1346 (1985).
Lastly, plaintiffs have adduced no facts indicating that Milliken
(or its Board) made any effort to conceal its confidentiality policy
from its stockholders or otherwise misled plaintiffs regarding the
policy. While it would have been preferable if Milliken had advised
all of its stockholders of its confidentiality policy shortly after its
adoption in 1987; failure to immediately disclose it after its adoption

