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did not constitute a violation of Delaware law. And it is clear that
plaintiffs knew of it well before the 1989 Annual Meeting.
Although plaintiffs have not specifically attacked the reasonableness of Milliken's confidentiality provisions in this action, this
Court has recently found Milliken's Confidentiality Agreement to
be reasonable in a related case. Maddrey/Rainsford Partnersv. Milliken
& Co., Del. Ch., C.A. No. 11,199-NC, Hartnett, V.C. (May 4,
1990).
XXVIII
In summary, plaintiffs are entitled to summary judgment on
their claim that the procedure contained in Milliken By-law 3 for
qualifying as a Board nominee under Article Eleventh (c) is unreasonable and unfair. Defendants are entitled to summary judgment
in their favor on all the other claims of plaintiffs.
IT IS SO ORDERED.

SULLIVAN v. HAMMER
No. 10,823
Court of Chancery of the State of Delaware, New Castle
August 7, 1990
(Revised August 14, 1990)
Plaintiff filed a class and derivative claim against the defendants
attacking their proposal to provide support to The Armand Hammer
Museum of Art and Cultural Center. The complaint alleged, inter
alia, that: (1) defendants' proxy statement failed" to disclose certain
material facts; (2) defendants' expenditures and commitments with
respect to the museum constituted a gift and waste of corporate
assets; (3) defendant directors had breached their duty of care in
authorizing these expenditures; (4) a particular director-defendant
had breached his duty of loyalty by causing defendant corporation
to make these expenditures for his personal benefit; and (5) the
remaining individual defendants had aided and abetted the particular
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director mentioned above. The complaint sought injunctive, declaratory, rescissory, and other equitable relief.
The court of chancery, per Vice-Chancellor Hartnett, approved
the settlement of this stockholder derivative and class action suit
holding that, on balance, the claims asserted would likely be dismissed
before or after a trial because they all fell within the ambit of the
business judgment rule and, although the benefit to be received by
the corporation and its stockholders from the settlement was meager,
it was adequate considering all the facts and circumstances.
1. Compromise and Settlement

0:51

A court's options are limited in reviewing a proposed settlement
to applying Delaware law to the facts adduced in the record and
then determining in its business judgment whether, on balance, the
settlement is reasonable.
2. Compromise and Settlement

C= 2, 63

Delaware law clearly favors the voluntary settlement of litigation.
3.

Compromise and Settlement

C= 51, 57

It is neither necessary nor desirable for the court to try the case
or to decide any of the issues on the merits prior to determining
whether a settlement should be approved. Rather, the court must
look to the facts and circumstances upon which the claim is based,
and the possible defenses thereto, and must then exercise its own
business judgment and determine the overall reasonableness of the
settlement.
4.

Compromise and Settlement

= 51

It is the function of the court to decide whether the proposed
settlement is fair and reasonable in light of factual and legal circumstances of the case.
5.

Compromise and Settlement

::51, 56

The factors to be considered by the court when reviewing a
settlement agreement are: (1) the probable validity of the claims; (2)
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the apparent difficulties in enforcing the claims through the courts;
(3) the collectibility of any judgment recovered; (4) the delay, expense,
and trouble of litigation; (5) the amount of the compromise as
compared with the amount and collectibility of the judgment; and
(6) the views of the parties involved, pro and con.
6.

Compromise and Settlement

C-- 51, 55

In analyzing a settlement offer, a court must consider the benefit
to the class and whether the benefit is reasonable when compared
to the range of potential recovery.
7.

Corporations

C=310(1)

The business judgment rule is a presumption that in making a
business decision the directors of a corporation acted on an informed
basis, in good faith, and in the honest belief that the action taken
was in the best interests of the company.
8.

Corporations

0=310(1)

The presumption of the business judgment rule, which protects
a board-approved transaction, can be overturned only if a plaintiff
can show that a majority of the directors expected to derive personal
financial benefit from the transaction, that they lacked independence,
that they were grossly negligent in failing to inform themselves, or
that the decision of the board was so irrational that it could not
have been the reasonable exercise of the business judgment of the
board.
9.

Corporations

C=310(1), 314(1)

Where plaintiffs failed to show self interest by directors, failed
to show board domination by an individual director, and the facts
revealed that the directors gave due consideration to the transaction,
it was highly probable that, in deciding a motion to dismiss or for
summary judgment or after trial, the court would find that the
decisions of the directors were entitled to the presumption of propriety
afforded by the business judgment rule.
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C-308(6)

While there is a limit to executive compensation, courts have
always been hesitant to substitute their judgment for the directors
in ascertaining whether executive compensation is rational.
11.

Corporations

C=312(7), 439

The test of whether a corporation may make a charitable gift
is its reasonableness.
12.

Compromise and Settlement
Corporations

=-63

C--320(12)

The award of counsel fees and reimbursable costs in the settlement of a derivative class action were reduced from $1,400,000 to

$800,000 where it was found, inter alia, that: (1) the value of the
benefit to defendants was significantly less than plaintiffs claimed;
(2) the possibility of success when suit was filed was weak; (3) the
benefit achieved was meager; and (4) plaintiffs' counsel devoted a
relatively short time to the case.
William Prickett, Esquire, and Michael Hanrahan, Esquire, Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; Arthur T.
Susman, Esquire, and Terry R. Saunders, Esquire, of Susman,
Saunders & Buehler, Chicago, Illinois, of counsel; and David H.
Bershad, Esquire, and Steven G. Schulman, Esquire, of Milberg,
Weiss, Bershad, Specthrie & Lerach, New York, New York, of
counsel, for plaintiffs.
Thomas G. Hughes, Esquire, of Schlusser, Reiver, Hughes & Sisk,
Wilmington, Delaware, for plaintiff Barnett Stepak (C.A. No. 10,860NC).
Bruce M. Stargatt, Esquire, David C. McBride, Esquire, Edward
B. Maxwell, 2nd, Esquire, and Josy W. Ingersoll, Esquire, of Young,
Conaway, Stargatt & Taylor, Wilmington, Delaware, for defendants
A. Hammer, Moss, Davis, Groman, M. Hammer, Hentschel, Hirl,
and Stern.
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Charles S. Crompton, Jr., Esquire, and Donald J. Wolfe, Jr., Esquire, of Potter Anderson & Corroon, Wilmington, Delaware, for
defendant Occidental Petroleum Corporation.
Grover C. Brown, Esquire, Norris P. Wright, Esquire, and Mary
Johnston, Esquire, of Morris, James, Hitchens & Williams, Wilmington, Delaware, for defendants Krim, Syriani, Nolley, Gore,
Piper, Kluge, Nizer, and Tomich.
Rodman Ward, Jr., Esquire, Edward P. Welch, Esquire, and Marc
B. Tucker, Esquire, of Skadden, Arps, Slate, Meagher & Flom,
Wilmington, Delaware, for intervenor-defendant The Armand Hammer Museum of Art and Cultural Center, Inc.
Robert D. Goldberg, Esquire, of Biggs & Battaglia, Wilmington,
Delaware; Silverman & Harnes, New York, New York, of counsel,
for objector Alan R. Kahn.
John K. Van deKamp, Esquire, Attorney General, and Susan E.
Henrichsen, Esquire, Deputy Attorney General, of California, for
objector California Public Employees' Retirement System.
Richard G. Elliott, Jr., Esquire, of Richards, Layton & Finger,
Wilmington, Delaware, for intervenor The Times Mirror Company.
Richard D. Micblovitz, pro se, Harrisburg, Pennsylvania.
HARTNETT,

Vice-Chancellor

The settlement of this stockholder derivative and class action
suit must be approved because, on balance, the claims asserted would
likely be dismissed before or after a trial because they all fall within
the ambit of the business judgment rule, and although the benefit
to be received by the corporation and its stockholders from the
settlement is meager, it is adequate considering all the facts and
circumstances.
I
On April 25, 1989 defendant Occidental Petroleum Corporation
("Occidental") mailed to its stockholders a Proxy Statement for the
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Company's 1989 annual meeting, which reported that a Special
Committee of Occidental had approved a proposal to provide financial
support for The Armand Hammer Museum of Art and Cultural
Center ("the Museum"). The Museum is to be located adjacent to
and be physically integrated with Occidental's Los Angeles headquarters building, the Occidental Petroleum Center. Dr. Armand
Hammer, who is over 90 years old, is the founder and Chairman
of the Board of Occidental.
The Proxy Statement referred to the financial support that Occidental would provide to the Museum, including: (a) funding construction costs estimated at approximately $50 million and granting
the Museum a 30-year rent-free lease in the Occidental Petroleum
Center; (b) funding an annuity for the Museum, at an estimated
after-tax cost of $24 million; and (c) granting the Museum an option
to purchase the Museum complex and the Occidental Petroleum
Center at the end of the 30-year lease term for $55 million, their
estimated fair market value at that time.
The Proxy Statement also set forth a description of Dr. Hammer's employment agreements, including a provision for Occidental
to contribute to the Armand Hammer Foundation a lump sum
approximating seven times Dr. Hammer's aggregate compensation
during the year prior to his death. These disclosures had appeared
in Occidental's public filings for several years.
Plaintiffs filed this action asserting class and derivative claims
on May 9, 1989. The complaint alleges, inter alia: (1) that Occidental's
Proxy Statement failed to disclose certain material facts; (2) that
Occidental's expenditures and commitments with respect to the Museum and its obligations to the Armand Hammer Foundation pursuant to Dr. Hammer's employment contract constitute a gift and
waste of corporate assets; (3) that certain individual defendants (directors of Occidental) had breached their duty of care in authorizing
these expenditures; (4) that Dr. Hammer had breached his duty of
loyalty by causing Occidental to make these expenditures for his
personal benefit; and (5) that the remaining individual defendants
had aided and abetted Dr. Hammer. The complaint sought injunctive, declaratory, rescissory and other equitable relief.
On May 11, 1989, Martin and Evelyn Levitan, along with the
plaintiffs in this action, filed a suit in the Superior Court of the
State of California for the County of Los Angeles Central District
captioned Levitan v. Occidental Petroleum Corp., C.A. No. 1175 (the
"Levitan" action), alleging claims substantially similar to those in
this action.
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Previously, on May 2, 1989, an action had been commenced
in this Court captioned Kahn v. Occidmal Petroleum Corp., Del. Ch.,
C.A. No. 10,808 (the "Kahn" action) alleging claims substantially
similar to those in this action and in the Levitan action but omitting
any disclosure claims. Another action was subsequently filed in this
Court which asserted the same claims. Stepak v. Occidental Petroleum
Corp., Del. Ch., C.A. No. 10,860.
On May 9, 1989, plaintiff's counsel accepted defendants' invitation to enter into settlement discussions and between May 24,
1989 and June 3, 1989, met to discuss a possible settlement. As a
condition of entering into and continuing these discussions, plaintiffs'
counsel demanded and were provided with documents relating to
the Museum and Occidental's charitable contributions, among other
matters. Plaintiffs' counsel made an effort to include Mr. Kahn's
New York counsel in the settlement negotiations but were rebuffed.
On May 12, 1989, Occidental issued a supplement to its Proxy
Statement. Plaintiffs concede that the supplemental disclosures provided the corrective disclosures the Sullivan and Levitan complaints
sought.
On June 3, 1989, subject to plaintiffs' right to pursue additional
discovery to confirm the fairness and adequacy of the settlement,
the parties entered into a written Memorandum of Understanding
setting forth the general terms of a proposed settlement of the litigation and providing for the negotiations of a formal Stipulation of
Settlement to be executed within thirty days for submission to this
Court for approval.
On June 9, 1989, the plaintiff in Kahn filed a motion to enjoin
defendants from proceeding to complete the settlement.
This Court by written decision dated July 19, 1989 denied
Kahn's preliminary injunction motion. Kahn v. Occidental Petroleum
Corp., Del. Ch., C.A. No. 10,808-NO, Hartnett, V.C. (July 19,
1989). That opinion did indicate, however, several areas of concern
that the Court thought should be addressed before the settlement
was submitted to the Court for approval.
On August 4, 1989, a Special Committee of Occidental's Board
of Directors retained former Chancellor Grover 0. Brown of the law
firm of Morris, James, Hitchens & Williams as its independent
counsel to review the merits of the actions taken by the Board of
Occidental and to advise the members of the Special Committee with
respect to any financial support to be given by Occidental to the
Museum. On October 6, 1989, Occidental's Board of Directors
delegated to the Special Committee'the additional authority to ap-
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prove or disapprove the proposed settlement agreement in this action
after consulting with and considering the advice of its independent
counsel.
The Special Committee reexamined the proposal for the financial

support by Occidental to the Museum. Also, through its independent
counsel, the Special Committee met with and discussed possible
settlement of the litigation with counsel for the plaintiff in the Kahn

action, as well as counsel for plaintiffs in this action. The Special
Committee subsequently, and for the first time, formally approved
the challenged charitable contributions. Furthermore, the Special
Committee was advised by its special counsel regarding the litigations
and determined that, in its opinion, it was in the best interests of
Occidental to agree to the proposed settlement presented in this
action.
Since the Court's July 19, 1989 opinion, counsel for plaintiffs
also engaged in further negotiations with the defendants, the Special
Committee and its counsel on the aspects of the settlement. Plaintiffs'
counsel asserted that he evaluated or reevaluated the challenged
transactions, the relative strength of plaintiffs' complaint, the activities
of the Special Committee and the claims made by Kahn and various
others opposing settlement of this litigation.

On January 2, 1990 plaintiffs' counsel in this action executed
a somewhat revised Stipulation of Settlement, which did not fully
address most of the matters found to be troublesome by this Court
in its Kahn opinion.
On January 24, 1990, counsel for all the parties in this action
presented to the Court a fully executed Stipulation and Agreement
of Compromise, Settlement and Release ("the Stipulation of Settlement"). The Court then directed that, solely for settlement purposes,
this action would be maintained as a stockholder derivative action
and as a class action by plaintiffs, as representatives of the Class,
and by plaintiffs' counsel, as Class counsel, pursuant to Court of
Chancery Rules 23(a), 23(b)(1) and (2), and 23.1. The action is to
be maintained derivatively on behalf of Occidental and on behalf of
a Class consisting of all holders of Occidental common stock on April
6, 1989, and their successors in interest up to and including January
2, 1990, excluding the defendants and members of their immediate
families. The Notice of Pendency of Class and Derivative Action,
Proposed Settlement, Settlement Hearing and Right to Appear was
sent to all class members one month prior to the settlement hearing,
which was held on April 4, 1990. A number of stockholders either
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appeared through counsel or in person at the hearing or wrote letters
objecting to it.
On June 6, 1990, while this matter was sub judice the Court
was advised that the Notice of the Settlement Hearing was not sent
to a number of shareholders because of an oversight. The Court
then directed that notice be sent to those stockholders giving them
an opportunity to express their views on the proposed settlement.
Supplemental notice was sent on June 15, 1990 providing that
any additional objections could be filed up to July 16, 1990. In
response to that notice only two letters were received, neither of
which asserted any new basis for an objection.
II
Despite this Court's expressed displeasure with the settlement
efforts, as set forth in its July 19, 1989 opinion in Kahn, the settlement
now before the Court is only slightly changed from the June 3, 1989
Memorandum of Understanding. The proposed Settlement, inter alia,
provides:
(1) The Museum building shall be named the "Occidental Petroleum Cultural Center Building" with the name displayed appropriately on the building.
(2) Occidental shall be treated as a corporate sponsor by the
Museum for as long as the Museum occupies the building.
(3) Occidental's contribution of the building shall be recognized
by the Museum in public references to the facility.
(4) Three of Occidental's directors shall serve on the Museum's
Board (or no less than one-third of the total Museum Board) with
Occidental having the option to designate a fourth director.
(5) There shall be an immediate loan of substantially all of the
art collections of Dr. Hammer to the Museum, and there shall be
an actual transfer of ownership of the collections upon Dr. Hammer's
death or the commencement of operation of the Museum-whichever
later occurs.
(6) All future charitable contributions by Occidental to any
Hammer-affiliated charities shall be limited by the size of the dividends paid to Occidental's common stockholders. At current dividend levels, Occidental's annual contributions to Hammer-affiliated
charities pursuant to this limitation could not exceed approximately
3c per share.
(7) Any amounts Occidental pays for construction of the Museum in excess of $50 million and any amounts paid to the Foundation
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upon Dr. Hammer's death must be charged against the agreed ceiling
on limitations to Hammer-affiliated charities.
(8) Occidental's expenditures for the Museum construction shall
not exceed $50 million, except that an additional $10 million may
be expended through December 31, 1990 but only if such additional
expenditures do not enlarge the scope of construction and if such
expenditures are approved by the Special Committee. Amounts in
excess of $50 million must be charged against the limitation on
donations to Hammer-affiliated charities.
(9) Occidental shall be entitled to receive 50% of any consideration received in excess of a $55 million option price for the
Museum property or 50% of any consideration the Museum receives
from the assignment or transfer of its option or lease to a third
party.
(10) Plaintiffs' attorney fees in this action shall not exceed $1.4
million.
III
For the reasons expressed in Kahn v. Occidental Petroleum Corp.,
Del. Ch., C.A. No. 10,808-NC, Hartnett, V.0. (July 19, 1989),
the settlement in the Court's opinion leaves much to be desired.
[1] The Court's role in reviewing the proposed Settlement,
however, is quite restricted. If the Court was a stockholder of Occidental it might vote for new directors, if it was on the Board it
might vote for new management and if it was a member of the
Special Committee it might vote against the Museum project. But
its options are limited in reviewing a proposed settlement to applying
Delaware law to the facts adduced in the record and then determining
in its business judgment whether, on balance, the settlement is
reasonable.
[2-5] Delaware law clearly favors the voluntary settlement of
litigation. Polk v. Good, Del. Supr., 507 A.2d 531 (1986); Neponsit
Investment Co. v. Abramson, Del. Supr., 405 A.2d 97 (1979); Rome v.
Archer, Del. Supr., 197 A.2d 49 (1964). It is neither necessary nor
desirable for the Court to try the case or to decide any of the issues
on the merits prior to determining whether a settlement should be
approved. Polk v. Good, 507 A.2d at 536; Gladstone v. Bennett, Del.
Supr., 153 A.2d 577, 583 (1959). Rather, the Court must look to
the facts and circumstances upon which the claim is based, and the
possible defenses thereto, and must then exercise its own business
judgment and determine the overall reasonableness of the settlement.
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Polk v. Good, 507 A.2d at 536; Neponsit Investment Co. v. Abramson,
405 A.2d at 100; Rome v. Archer, 197 A.2d at 53. In short, it is the
function of the Court to decide whether the proposed settlement is
fair and reasonable in light of the factual and legal circumstances
of the case. In re Resorts International Shareholders Litigation, Del. Ch.,
C.A. No. 9470-NC, Hartnett, V.C. (Sept. 7, 1988), aff'd sub nom.,
In re Resorts InternationalShareholders Litigation Appeals, Del. Supr., 570
A.2d 259 (1990).
The factors to be considered in the Court's review are:
(1) the probable validity of the claims, (2) the apparent
difficulties in enforcing the claims through the courts, (3)
the collectibility of any judgment recovered, (4) the delay,
expense and trouble of litigation, (5) the amount of the
compromise as compared with the amount and collectibility
of the judgment, and (6) the views of the parties involved,
pro and con.
Polk v. Good, 507 A.2d at 536 (citations omitted).
The Delaware Supreme Court recently reiterated these factors
in Barkan v. Amsted Industries, Inc., Del. Supr., 567 A.2d 1279, 1285
(1989), when it stated:
The strength of claims raised in a class action lawsuit helps
to determine whether the consideration received for their
settlement is adequate and whether dismissal with prejudice
is appropriate. Thus, if the Chancellor were to find that
the plaintiff class was being asked to sacrifice a facially
credible claim for a small consideration, he would be justified in rejecting a settlement as unfair. Conversely, where
the Chancellor finds that the plaintiff's potential challenges
have little chance of success he has good reason to approve
the proposed settlement.
[6] The Court must therefore consider the benefit to the class
and whether the benefit is reasonable when compared to the range
of potential recovery. See In re Beatrice Cos., Inc. Litigation, Del. Ch.,
C.A. No. 8240-NC, Allen, C. (Apr. 16, 1986), aff'd, Del. Supr.,
522 A.2d 865 (1987).
IV
The potential for ultimate success on the merits here is, realistically, very poor. The business judgment rule, as consistently
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reiterated by the Delaware Supreme Court, stands as an almost
impenetrable barrier to the plaintiffs.
[7-8] The business judgment rule "is a presumption that in
making a business decision the directors of a corporation acted on
an informed basis, in good faith and in the honest belief that the
action taken was in the best interests of the company." Aronson v.
Lewis, Del. Supr., 473 A.2d 805, 812 (1984). The presumption,
which protects a board-approved transaction, can be overturned only
if a plaintiff can show that a majority of the directors expected to
derive personal financial benefit from the transaction, that they lacked
independence, that they were grossly negligent in failing to inform
themselves, or that the decision of the Board was so irrational that
it could not have
[start - revised August 14, 1990]

been the reasonable exercise of the business judgment of the Board.
Cf Tomczak v. Morton Thiokol, Inc., Del. Ch., C.A. No. 7861-NC,
Hartnett, V.C. (Nov. 30, 1989).
[9] The plaintiffs have not shown any facts which would show
that the directors have any self-interest in the transaction either from
a personal financial interest or from a motive for entrenchment in
office. Grobow v. Perot, Del. Supr., 539 A.2d 180 (1988). Nor is there
any evidence in the record showing that the members of the Special
Committee are in fact dominated by Dr. Hammer or anyone else.
The record also shows that the directors and the Special Committee gave due consideration to the transaction. Cf Smith v. Van
Gorkom, Del. Supr., 488 A.2d 858 (1985).
It is therefore highly probable that, in deciding a motion to
dismiss or for summary judgment or after trial, this Court would
find that the decisions of the directors are entitled to the presumption
of propriety afforded by the business judgment rule. In re Resorts
InternationalShareholdersLitigation, Del. Ch., C.A. No. 9470-NC, Hartnett, V.C. (Sept. 7, 1988), aff'd sub nom., In re Resorts International
Shareholders Litigation Appeals, Del. Supr., 570 A.2d 259 (1990).
The Delaware Supreme Court, significantly, has upheld as a
valid exercise of business judgment an independent board's rejection
of a tender offer double in value to the alternative
[end - revised August 14, 1990]
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proposed by the board. Paramount Communications, Inc. v. Time, Inc.,
Del. Supr., 571 A.2d 1140 (1990). It has also upheld as the valid
exercise of business judgment an independent board's agreement to
pay a significant premium for the stock of a dissident board member.
Grobow v. Perot, Del. Supr., 539 A.2d 180 (1988).
This Court, therefore, must review the claims of plaintiffs against
a presumption that the acts of the directors are valid.
V
[10] First to be reviewed is the claim that the compensation
being paid to Dr. Hammer constitutes a waste of corporate assets.
While there is a limit to executive compensation, courts have always
been hesitant to substitute their judgment for the directors in ascertaining whether executive compensation is rational. Cf. Wilderman
v. Wilderman, Del. Ch., 315 A.2d 610 (1974); Kovacs v. NVF Co.,
Del. Ch., C.A. No. 8466-NC, Hartnett, V.C. (Sept. 10, 1987).
On the present record it is obvious that plaintiffs would have
a most difficult burden to establish that the compensation being paid
to Dr. Hammer is a waste of corporate assets. Cf. Pogostin v. Rice,
Del. Supr., 480 A.2d 619 (1984); Gottlieb v. Heyden Chemical Corp.,
Del. Ch., 83 A.2d 595 (1951), rev'd on other grounds, 90 A.2d 660
(1952); Kerbs v. California Eastern Airways, Del. Oh., 83 A.2d 473
(1951), rev'd on other grounds, 90 A.2d 652 (1952); Michelson v. Duncan,
Del. Supr., 407 A.2d 211 (1979).
It is therefore highly probable that plaintiffs would be unsuccessful on this claim.
VI
This court's role in reviewing the gift by Occidental Petroleum
Corporation to the Museum is also severely limited.
[11] The test of whether a corporation may make a charitable
gift is its reasonableness. Theodora Holding Corp. v. Henderson, Del.
Ch., 257 A.2d 398 (1969).
It is clear that the Museum qualifies as a charity. From the
present record it is also clear that the present gift (as now limited)
is within the range of reasonableness.
It is therefore reasonably probable that plaintiffs would also fail
to prevail on this claim.
VII
Against this background of weakness of plaintiffs' claims, the
Court must weigh the consideration being received by the class.
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While the consideration to be received by the class is speculative,
I find, on balance, in the exercise of my business judgment, that it
is adequate to support the settlement.
Plaintiffs' claim that
the proposed settlement: (1) reinforces and assures Occidental's identification with and meaningful participation in

the affairs of the Museum; (2) reinforces and protects the
charitable nature and consequences of Occidental's gifts by
securing prompt delivery and irrevocable transfer of the art
collections to the Museum; (3) imposes meaningful controls
upon the total construction costs that Occidental will pay,
which have already forced the reduction of the construction
budget by $19.4 million; (4) places meaningful restrictions
upon Occidental's future charitable donations to Hammeraffiliated entities and avoids increases in posthumous payments to the Foundation or any other designated recipient
after Dr. Hammer's death; (5) restores to Occidental an
equitable portion of any appreciation of the properties in
the event the Museum exercises its option and disposes of
the properties or transfers its option for value; and (6)
guarantees that the art collections will continue to be located
in the Los Angeles area and remain available for the enjoyment of the American public rather than dissipated into
private collections or sold abroad.
Obviously the value of these benefits is speculative.
Plaintiffs, in justifying their request for attorney fees, submitted
an affidavit of Kenneth A. Budenstein of Duff & Phelps Financial
Consulting Company in which it is claimed that the monetary value
of having the Museum Building called the "Occidental Petroleum
Cultural Center Building" is approximately $10 million.
Although the Court views this estimate with a good deal of
skepticism (see Kahn v. U.S. Sugar Corp., Del. Ch., C.A. No. 7313NC, Hartnett, V.C. (Dec. 10, 1985)), it seems clear that Occidental
will receive good will from the gift and will be able to utilize the
adjacent Museum in the promotion of its business purposes.
I therefore find that the benefit to the stockholders of Occidental
is sufficient to support the settlement and is adequate, if only barely
so, when compared to the weakness of plaintiffs' claims.

IX
Last to be considered is plaintiffs' request to be awarded $1.4
million in counsel fees.
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Plaintiffs concede that while there are other factors to be considered, the primary factor to be considered is the benefits achieved
by the litigation. In re Crocker Shareholders Litigation, Del. Oh., C.A.
No. 7405-NC, Hartnett, V.0. (May 21, 1985).
Plaintiffs claim that:
[t]he settlement here provides three forms of benefits which
support a substantial award of attorneys' fees. First, the
settlement has generated a monetary benefit by reducing
the amount Occidental would have otherwise expended on
the construction of the museum by nearly $20 million.
Second, the settlement provides substantial non-monetary
benefits that have been quantified by a competent expert
(e.g.[,] naming the building for Occidental; division of sale
proceeds). Third, other tangible and substantial non-monetary benefits have been conferred, including corrective
disclosure and limitation of charitable contributions.
I find the value of the benefits to be highly speculative and the
methodology of the expert to not be entirely persuasive.
[12] After considering all the facts and circumstances, and the
factors set forth in Sugarland Indus., Inc. v. Thomas, Del. Supr., 420
A.2d 142 (1980), I find that the award of counsel fees and reimbursable costs must be reduced to $800,000, in part, because: 1) the
value of the benefit is significantly less than plaintiffs claim; 2) the
possibility of success, when suit was filed (as plaintiffs now concede)
was weak; 3) the benefit achieved is meager; 4) the relatively short
time the plaintiffs' counsel devoted to the case; and 5) the concerns
expressed by the Court in Kahn, supra.
In summary, the settlement is approved.
IT IS SO ORDERED.

VENTURE FIRST L.P. v. DEKOVACSY
No. 11,715
Court of Chancery of the State of Delaware, New Castle
October 19, 1990
Plaintiffs, three limited partnerships which were the majority
stockholders of a corporation, and the corporation itself brought suit
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to obtain a determination of the validity of the removal of defendants
as directors and officers. Defendants contested the validity of their
removal and refused to relinquish control over the corporation on
the grounds that plaintiffs had orally agreed not to vote their shares
and that plaintiffs' alleged improper acts subsequent to defendants'
removal should, under the doctrine of unclean hands, bar the plaintiffs
from invoking equity.
The court of chancery, per Vice-Chancellor Hartnett, determined that the defendants had been validly removed as directors or
officers of the corporation. It held that defendants' allegation of an
oral agreement with plaintiffs under which plaintiffs would not vote
their shares, even if proven, would be of no effect since an agreement
affecting voting rights must 'be in writing. It further held that defendants' allegations of improper acts by plaintiffs were not a defense
since the alleged improper acts occurred after the defendants had
been removed. The court declined to consider collateral issues in
determining who were the directors or officers of a corporation.
1. Corporations

C:_ 199

Even if there is a definite oral representation as to restrictions
on stock, an agreement affecting voting rights has to be in writing.
DEL. CODE ANN. tit. 8, § 218(c) (1985).
2.

Equity

C--- 65(3)

In a suit at equity to determine the validity of the removal of
officers or directors of a corporation, the doctrine of unclean hands
cannot be invoked when the alleged improper acts of the party
invoking equity occurred after the transaction that is the gravamen
of the suit had been completed.
3.

Corporations

0---294

A proceeding pursuant to Delaware Code, title 8, section 225
is limited to the issue of deciding who are the directors or officers
of a corporation, and the court does not consider collateral issues.
DEL. CODE ANN. tit. 8, § 225 (1985).
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Kevin G. Abrams, Esquire, William P. Bowden, Esquire, David L.
Finger, Esquire, and Mark A. Morton, Esquire, of Richards, Layton
& Finger, Wilmington, Delaware, for plaintiffs.
Clark W. Furlow, Esquire, and David A. Jenkins, Esquire, of Lassen,
Smith, Katzenstein & Furlow, Wilmington, Delaware, for defendants.
HARTNETT,

Vice-Chancellor

After a three-day trial, the Court finds that the defendants,
Arpad DeKovacsy, Robert C. Clark and Lawrence J. Schumann,
have been validly removed as officers or directors of TCOM Systems,
Inc. ("TCOM"), a Delaware corporation.
I
In this action plaintiffs are seeking, pursuant to 8 De. C. §225,
a determination of the validity of the purported removal of defendant
DeKovacsy as a director and officer of TCOM and the purported
removal of all three defendants as officers of TCOM. Named as
plaintiffs are Venture First, L.P., Venture First II L.P. and Venture
First I Annex L.P. (collectively "Venture First"), the record owners
of 68% of the voting stock of the other named plaintiff, TCOM.
The defendants were officers of TCOM before the events of
August 30, 1990 and claim to still be such.
Venture First claims: (1) that on April 5, 1990 the only two
directors of TCOM remaining, after six resignations, selected J.
Douglass Mullins to the board to fill one of the vacancies, thereby
causing the board to consist of Mr. Mullins, Mr. DeKovacsy and
Andrew Grubb; (2) that Mr. Mullins and Mr. Grubb removed
defendants as officers of TCOM on August 30, 1990; (3) that on
August 30, after the board's action removing DeKovacsy as an officer,
Venture First executed a written consent pursuant to 8 Del. C. §228
removing Mr. DeKovacsy as a director; and (4) that later on August
30, Mr. Mullins and Mr. Grubb, the then two remaining directors
of TCOM, by written consent, pursuant to 8 De. C. $141() and
§223, elected new officers of TCOM and elected Joel Kanter to
succeed Mr. DeKovacsy as a director.
This suit arises because defendants contest the validity of Venture
First's actions and have refused to turn over control of the corporation.
The testimony at trial of plaintiffs and the defendants was directly
contradictory.
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II

First to be considered is whether Mr. Mullins was elected a
director on April 5, 1990. Plaintiffs adduced testimony that he was
and defendants denied it.
No real question as to Mr. Mullins being selected to serve as
a director was raised until August 30, 1990. The only written evidence
is the draft minutes prepared in April by Mr. DeKovacsy which
reflected Mr. Mullins' selection as a director. For five months,
without objection, he was held out as being a director.
There is nothing in the By-laws or the Certificate of Incorporation of the corporation, as they are filed in the Secretary of State's
Office, which could have prevented the remaining directors from
filling the vacancy as they did.
I find from all the admissible evidence that on April 5, 1990
Mr. DeKovacsy and Mr. Grubb, the only two directors of TOOM
remaining after the April 4, 1990 resignations of all the other directors, selected Mr. Mullins to fill one of the six vacancies on the
board.
III
I further find that Venture First is the record owner of 68%
of the outstanding voting stock of TOOM and that on August 30,
1990 it executed a written consent pursuant to 8 Del. C. §228
removing Mr. DeKovacsy as a director of TOOM, thereby leaving
Mr. Mullins and Mr. Grubb as the only two directors. Both of them
are employed by Venture First.
It is not seriously contested that Venture First is the record
holder of 68% of the outstanding voting stock of TOOM. Rather,
defendants claim that Venture First's stock is subject to some sort
of agreement or trust which prevents it being voted.
Unfortunately for defendants, there is no creditable evidence of
any such agreement or trust except the testimony of defendants which
might best be termed as "wishful."
The most defendants have shown is that they believed that
Venture First would support them in their effort to obtain financing
for TOOM in order to permit it to continue in operation and that
Venture First never told them otherwise.
There has been no creditable evidence, however, to support
defendants' claim that Venture First ever told them that it would
hold its stock in escrow and turn it over to the treasury of TOOM
at some unspecified time.
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Undoubtedly it would have been wiser for Mr. DeKovacsy and
Mr. Clark (both sophisticated businessmen) to have obtained some
sort of guarantee of protection from Venture First before they signed
a confession of judgment note personally guaranteeing repayment of
loans secured by assignments of TOOM's accounts receivables, but
they did not do so and there is no evidence that they received any
legally binding assurances from Venture First.
There is also no evidence in the record (except the unpersuasive
testimony of defendants) which could permit a holding that the stock
of Venture First was subject to any restriction by agreement or
otherwise.
I find, therefore, that Venture First made no commitment to
hold the stock in escrow and to transfer it at some future date to
the treasury of TCOM. Nor did it ever agree not to vote its stock
or not to execute written consents.
At most, Venture First may have encouraged the defendants to
think that the stock might be used at some future time in some
undetermined way to raise additional capital.
[1] In any event, even if there was a definite oral representation
as to restrictions on the stock (which defendants have not proven),
an agreement affecting voting rights would have had to have been
in writing. 8 Del. C. §218(c). Abercrombie v. Davies, Del. Supr., 130
A.2d 338 (1957). There is no evidence of any such writing here.
I therefore find that defendants have failed to show that there
was any legally binding voting iestriction on the shares of stock held
by Venture First on August 30, 1990.
IV
[2] Defendants' defense that plaintiffs are barred by the doctrine
of unclean hands because of alleged improper acts of the Venture
First representatives after the defendants were lawfully removed is
without merit because even if the allegations were proven the improper acts occurred after the transaction which is the gravamen of
this suit (the removal of defendants) had been completed. See SharplessHendler Ice Cream Co. v. Davis, Del. Oh., 151 A. 261 (1930). See also
2 Pomeroy, Equity Jurisprudence § 399 (5th ed.) and McClintock on
Equity § 26 (2d ed. 1948).
[3] A proceeding pursuant to 8 Del. C. §225 is limited to the
issue of deciding who are the directors or officers of a corporation,
and the Court does not consider collateral issues. Bossier v. Connell,
Del. Ch., C.A. No. 8624-NC, Hartnett, V.C. (Oct. 7, 1986).
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I have therefore not considered whether any of Venture First's
actions after the removal of defendants constituted a wrong. Nor
have I considered whether Venture First, as the controlling stockholder of TCOM, has breached its fiduciary duties to the minority
stockholders.
An order is entered contemporaneously with this decision.

WALSH v. SEARCH EXPLORATION, INC.
No. 11,673
Court of Chancery of the State of Delaware, New Castle
August 31, 1990
Shareholders and directors of a corporation brought suit to
compel defendant board of directors to hold a shareholders' meeting
prior to the date scheduled by the board on the grounds that the
board was obligated by statute and by the bylaws of the corporation
to hold a meeting promptly. The board of directors denied plaintiffs'
demand for an earlier meeting on the basis that the statute did not
require a meeting until thirteen months after its "organization" and
that the corporation's "organization" did not take place until it had
had a meeting to elect officers and adopt bylaws. The corporation
further argued that delaying the shareholders' meeting was essential
to disseminate important information to the shareholders, including
audited financial statements and information about alleged self-dealing by plaintiffs.
The court of chancery, per Chancellor Allen, held that the date
of organization was synonymous with the date of incorporation and
that since more than thirteen months had passed since the date of
incorporation, the board was under a present obligation to promptly
call an annual meeting of the shareholders. It further held that
defendant was not justified in delaying the meeting to await the
outcome of discovery because the shareholders could draw their own
conclusions about the propriety of plaintiffs' conduct without the
information. The court concluded that the lack of audited financials
did not provide justification for delaying the meeting since the cor-
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poration's financial performance was a secondary issue. However,
the court concluded that it must use discretion in fixing the time of
the meeting, and in light of the circumstances, some delay in holding
the meeting was appropriated.
1. Corporations

0-192

The obligation imposed by Delaware Code, title 8, section 211
to hold a shareholders' meeting within thirteen months of the organization of the corporation commences at the time of incorporation
of the firm. DEL. CODE ANN. tit. 8, § 211 (1985).
2.

Corporations

0-35

"Incorporate" and "organize" are synonymous for purposes of
Delaware law.
3.

Corporations

0- 191, 192

Upon the establishment of a right under Delaware Code, title
8, section 211 to have a meeting convened, such a meeting should
be held as promptly as possible. DEL. CODE ANN. tit. 8, § 211 (1985).
4.

Corporations

0=201

Because circumstances differ, the court must use discretion in
fixing the time of an annual shareholders' meeting.
5.

Action

C-- 69(2)

Corporations

0=191, 193

The need to inform shareholders of information that may or
may not come out in the discovery process in an unrelated trial
provides no justification for delaying a shareholders' meeting.
6.

Corporations

C- 191, 193

A shareholders' meeting may not be delayed so that management
can prepare financial information in order to solicit proxies under
Securities and Exchange Commission rules.
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191, 193

Some delay in holding a shareholders' meeting was appropriate
where: (1) the issue for the shareholders to vote upon was not one
likely to be affected by a short delay; (2) it was less than one year
since the date stock was first issued by the corporation; and (3) it
was possible that audited financials could be put together in an
expedited basis within sixty days of the end of the company's fiscal
year.
Kenneth J. Nachbar, Esquire, and Robert J. Valihura, Jr., Esquire,
of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for
plaintiffs.
Thomas P. Preston, Esquire, David C. Weiss, Esquire, and John
L. Olsen, Esquire, of Duane, Morris & Heckscher, Wilmington,
Delaware, for defendants.
ALLEN,

Chancellor

This action arises from a contest between two elements of the
board of directors of a newly formed Delaware corporation over the
best course of action for the corporation to pursue. The action seeks
to require that an annual meeting of the shareholders be called
promptly at which this question might be resolved in the guise of
a contested election of directors.
The corporation, Search Exploration, Inc. ("Search"), was incorporated on April 24, 1989, to consolidate oil and natural gas
assets held by a corporation and 33 limited partnerships, and to
continue their business of acquiring and developing oil and gas
properties. From April until December 1989, the organizers of Search
engaged in several activities in preparation for the acquisitions. Chief
among these was the solicitation of approvals from the limited partners
to convert their limited partnership interests into shares of Search
stock. This required Search to prepare a form S-4 Registration
Statement under the Securities Act of 1933. During this time Search
had a board of directors, a single shareholder and an inactive bank
account containing $100.00; it had no officers or bylaws.
On October 25, 1989 the directors of Search held a board
meeting to elect officers and approve a series of acquisition agreements. In early December, Search formally acquired the assets of
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the limited partnerships through a private stock placement of approximately 5,040,000 shares to approximately 3,500 stockholders.
Plaintiffs are shareholders and directors of Search. They formerly
controlled ESG, Inc. which served as corporate general partner for
some 22 limited partnerships acquired by Search (the "ESG partnerships"). ESG had entered into a contract with Marshall Exploration, Inc. to operate the oil and gas properties owned by the ESG
partnerships. Following the acquisition by Search, plaintiffs caused
Search to enter into similar operating agreements with Marshall to
operate these wells.
In March 1990 Search began to investigate Marshall's business
dealings with respect to the ESG partnerships. After concluding that
Search had grounds to file various breach of contract and fraud
claims against Marshall, the management of Search scheduled a
meeting of its board of directors on May 17, 1990 to consider whether
to file suit against Marshall. The management of Search also suspected that plaintiffs may have engaged in self-dealing with Marshall.
They did not inform plaintiffs of the contemplated suit until immediately before the board meeting. When plaintiffs were informed
of the contemplated action against Marshall, they refused to pdrticipate in the board meeting. Search filed its claim against Marshall
later that day.
As a result of the litigation, Marshall has ceased marketing
Search's natural gas, and has withheld cash payments owed to Search.
This action has significantly reduced Search's cash receipts and hence
impaired its ability to meet its capital commitments and to pursue
future business opportunities.
Search management apparently believes the corporation may
have a large and valid claim against Marshall and possibly against
plaintiffs as well. Plaintiffs, on the other hand, contend that such
claims are baseless and the pursuit of them is harming the corporation
substantially. Plaintiffs seek to bring the matter to the shareholders
at a meeting. Management does not resist that but claims a meeting
cannot, or more correctly ought not, be held before it collects more
information.
Plaintiffs made a written demand for a shareholders meeting on
July 19, 1990. The Search board did not respond to this demand.
This action was brought on August 6, 1990, alleging that the board
is obligated under both Section 211 of the Delaware General Corporation Law and the bylaws of the corporation to call a meeting
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to be held promptly. Search has since indicated that it will hold a
meeting on January 25, 1991.

Search asserts two grounds for denying plaintiffs' claim for an
earlier shareholders meeting. First, Search claims that it was not
actually organized as a corporation until December 1989 when it
acquired the partnerships and thus is not currently in violation of
Section 211. Second, Search claims that even if it was organized
before December 1989, delaying its annual meeting until late January
1991, as its management currently intends to do, would give Search
the ability to disseminate important information to the stockholders
and this is most consistent with the policy undergirding Section 211 's
requirement of an annual meeting. Each of these grounds will be
addressed in turn.
A.
Section 211 provides in part, that "[i]f there be a failure to
hold the annual meeting ... for a period of 13 months after the

organization of the corporation or after its last annual meeting, the
Court of Chancery may summarily order a meeting to be held upon
the application of any stockholder or director." (Emphasis added).
Search has not held a shareholder meeting since it was incorporated
in April 1989. Sixteen months elapsed from the time Search was
incorporated until plaintiffs brought this action.
[1-2] Search argues that a corporation is not organized for
purposes of Section 211 until it perfects its organization by holding
a meeting under 8 Del. C. § 108 to adopt bylaws, elect officers, etc.
Under this definition, Search was not "organized" until October
1989 at the earliest. The corporation's position is not without force.
A realistic evaluation might lead one to conclude that the body of
Search shareholders did not come into existence until October and
that the policy of Section 211 which assures an annual opportunity
for shareholders to review and pass upon director performance is
not offended here where no stock (except that issued to the original
holder who does not complain) was outstanding more than one year
ago. This circumstance is I think relevant (and is considered below),
but in the absence of authority I decline to hold that the obligation
imposed by Section 211 is, in the corporation's first year, measured
by a period commencing at any time other than the time of incorporation of the firm. This result is consistent with the language of
Section 101, which provides that "[a]ny person . . .may incorporate
or organize a corporation ... by filing ... a certificate of incor-
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." (Emphasis added). This language suggests that in-

corporate and organize are synonymous for purposes of Delaware
law. Equally importantly, a matter of this sort deserves a dear,
uncontrovertible answer. To adopt a reading of Section 211 that
looks to any date other then the date of incorporation will inevitably
lead to dispute as to when the corporation was "organized." Some
corporations may adopt bylaws at one point and appoint officers at
another, for example, as was the case here.
B.
Thus I conclude that there is now an obligation resting on the
board of directors to call an annual meeting of stockholders.
[3-4] Upon the establishment of a right under Section 211 to
have an annual meeting convened, our cases hold that such a meeting
should be held "as promptly as possible." Tweedy, Brown & Knapp
v. Cambridge Fund, Inc., Del. Ch., 318 A.2d 635, 637 (1974); Meredith
v. Security American Corp., Del. Ch., C.A. No. 6606, Brown, V.C.
(Nov. 18, 1981). Circumstances, of course, differ, and in each instance the court must use discretion in fixing the time of a meeting.
Savin Business Machines Corp. v. Rapfax Corp., Del. Ch., 375 A.2d
469 (1977); 8 Del. C. § 211(c).
Plaintiffs suggest that the meeting should be held relatively
promptly so that the shareholders can decide whether Search should
continue its litigation with Marshall, which may take three to five
years. Besides being expensive, it is said that pursuing the litigation
could further poison Search's relationship with Marshall, a relationship that is in some regards crucial to Search's success.
Search seeks to delay the meeting until late January. It contends
that delaying the meeting will give it time to disseminate information
necessary for the shareholders to make an informed choice when
voting. The information referred to includes audited financials and
information about possible self-dealing by plaintiffs with Marshall,
which it hopes to uncover in the litigation with .Marshall.
[5] The need to inform shareholders of information that may
(or may not) come out in the discovery process in an unrelated trial
provides no justification in my opinion for delaying a shareholders
meeting. Cf Coaxial Communications, Inc. v. CNA FinancialCorp., Del.
Supr., 367 A.2d 994 (1976) (not improper to deny request to stay
a § 211 action pending determination of a suit in another jurisdiction).
Search or its management is free, within the constraints imposed by
legal obligations, to explain what information it is seeking through
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discovery and why it is seeking that information. The shareholders
can draw their own conclusions about the propriety of plaintiff's
behavior without awaiting the results of discovery.
Search also claims that it needs time to prepare audited financial
statements following the close of its fiscal year. According to Search,
this information is necessary for the shareholders to form an informed
opinion of management's performance. Plaintiffs dispute the usefulness of audited financial statements since no previous audited data
exists with which to compare these statements, and because unaudited
quarterly financial reports will be available to shareholders.
[6] Search notes that under SEC Rule 14a-3(b)(3) it cannot
solicit proxies to elect directors unless it includes audited financial
statements with its proxy statement. The Chancery Court has in the
past rejected requests that a shareholders' meeting be delayed so

that management can prepare financial information in order to solicit
proxies under the SEC rules. Meredith v. Security American Corp., supra;
Algeran, Inc. v. Connolly, Del. Ch., C.A. No. 6557, Hartnett, V.C.
(Oct. 5, 1981). I see no reason to depart from these precedents. If
need be, the directors of Search opposing the plaintiffs can solicit
their own proxies.
While audited financial statements may be important and in
some contexts crucial to shareholders, in the context of this contest
for control, the need for audited fmancials is not such, in my opinion,
as would justify delaying the company's annual meeting an additional
five months. This dispute centers upon the value to the corporation
of pursuing claims against Marshall (and plaintiffs). That strategy
may be risky and the risks may be worth taking. But the shareholders
should have an opportunity to pass upon that question (albeit indirectly) at an annual meeting. In the length of that primary dispute,
whether the company's financial performance from operations is
audited is not unimportant, but is secondary at this moment.
[7] While thus concluding that a meeting should be held sooner
than the January date that the company has in mind, I conclude
that some delay is appropriate considering all of the circumstances,
including: (1) that the issue for the shareholders posed by the Marshall
litigation is not one likely to be affected by a short delay; (2) the
fact that it is less than one year since the date stock (other than the
original share) was first issued by the corporation; and, (3) it may
be that audited financials can be put together in an expedited basis
within sixty days of the end of the company's fiscal year (September
30). Accordingly I will enter an order requiring defendant to notice
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and hold an annual meeting for the election of directors no later
than 90 days from September 3, 1990.
A form of order may be submitted on notice.

WEINBERGER v. LORENZO
No. 10,692
Court of Chancery of the State of Delaware, New Castle
October 11, 1990
Preferred shareholder of a subsidiary corporation filed a class
action against the parent corporation that owned all the common
stock of the subsidiary, claiming that the parent corporation and its
chairman stripped the subsidiary of its best assets and unfairly used
them to finance the operations of the parent and a second subsidiary.
The parent corporation moved to dismiss the complaint on the
grounds that it was a purely derivative action belonging first to the
subsidiary, which was an indispensable party. Because the subsidiary
was in bankruptcy at the time the complaint was filed, the parent
corporation asserted that all such claims were the sole property of
the subsidiary's bankrupt estate.
The court of chancery, per Vice-Chancellor Chandler, held that
preferred shareholders had not been singled out and treated differently
from common shareholders and, therefore, had not suffered a "special" injury, which is required to set out a non-derivative action.
Because the injury was derivative as opposed to individual, the action
was required to be first brought by the subsidiary. The court dismissed the complaint because the subsidiary was precluded from
being a part of the litigation by the automatic bankruptcy stay.
1. Corporations

C

202

In contrast to a derivative action where the alleged wrongdoing
harms the corporation and, therefore, the shareholders derivatively,
an individual action involves direct harm to the shareholder in his
or her individual capacity.
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C:-202

Because derivative actions belong to the subject corporation,
shareholders may not freely bring derivative actions and, in turn,
must satisfy certain requirements when doing so.
3.

Corporations

==202,-211(1)

In determining whether a complaint against a corporation states
a derivative or an individual cause of action, courts look to the
nature of wrongs alleged in the body of the complaint rather than
to the plaintiff's designation or stated intention.
4.

Corporations

C---202, 211(1)

For an action to be individual, the plaintiff must be injured
directly or independently of the subject corporation; the plaintiff must

allege special injury, in whatever form.
5.

Corporations

C-202

To set out an individual, as opposed to a derivative, action, a

plaintiff must allege either an injury which is separate and distinct
from that suffered by other shareholders, or a wrong involving a
contractual right of a shareholder that exists independently of any
right of the corporation.
6.

Corporations

0:=202, 320(4)

Delaware courts have long recognized that mismanagement in

depleting or destroying corporate assets is the type of potential action
belonging to the corporation or the corporation's shareholders derivatively.

7.

Corporations

C-202, 312(7)

A claim of corporate waste represents a direct wrong to the
corporation that is directly experienced by all shareholders and is,
therefore, a derivative claim.
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C-210

In a shareholder's derivative suit, the beneficiary corporation is
an indispensable party.
Joseph A. Rosenthal, Esquire, of Morris Rosenthal Monhait & Gross,
P.A., Wilmington; and Stuart D. Wechsler, Esquire, and Andrew
Davidovits, Esquire, of Wechsler Skirnick Harwood Halebian &
Feffer, New York, New York, for plaintiff.
Paul P. Welsh, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendant Frank A. Lorenzo.
CHANDLER,

Vi-ce-Chancellor

Plaintiff William B. Weinberger ("Weinberger") brought this
action on his own behalf and as a class action on behalf of all persons
who hold or held preferred stock of Eastern Air Lines, Inc. ("Eastern"). Weinberger alleges that he and the Eastern preferred shareholders (the "class") have suffered injury through the acts and
conduct of defendant Texas Air Corporation ("Texas Air"), which
owns all the common stock of Eastern, and Texas Air's chairman
Frank A. Lorenzo ("Lorenzo"). Defendant Continental Airlines,
Inc. ("Continental"), of which Lorenzo is also chairman, is alleged
to have aided and abetted Texas Air. Eastern, which is in Chapter
11 bankruptcy, is not, due to the automatic bankruptcy stay under
11 U.S.C. § 362(a), a named defendant. Defendant Lorenzo moves
to dismiss the complaint on the ground that it is a purely derivative
action belonging to Eastern, which is therefore an indispensable party.
Defendants also assert that Weinberger has not made the allegations
required by Rule 23.1, and that Weinberger cannot prosecute Eastern's claims because all such claims are the sole property of Eastern's
bankruptcy estate. Weinberger, of course, maintains that his complaint states direct (non-derivative) claims. Whether Weinberger's
claims are direct or derivative is the central issue of this motion.
I.
Eastern and Continental are national airlines, both of which are
incorporated in Delaware. Continental is headquartered in Houston,
Texas, Eastern in Miami Beach, Florida. The common stock of
Eastern and Continental is wholly owned by Texas Air, which is
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also a Delaware corporation. Weinberger alleges that Texas Air
controls the operations of Eastern and Continental by virtue of its
stock ownership and common management. The only alleged manifestation of such common management is defendant Lorenzo, who
is chairman of the board of directors of Eastern as well as Texas
Air and Continental.
The central theme of Weinberger's complaint is that defendants
have injured the class through a plan and scheme "to strip Eastern
of its best assets, its most profitable operations and routes, and to
unfairly use it to finance the operations of Texas Air and Continental." Weinberger complaint at 12. Defendant's objective, Weinberger theorizes, was to divert assets and resources from Eastern,
which has a strong union, to Continental and Texas Air which,
because they are non-union, promise to yield defendants more profit.
Texas Air, as the sole common stockholder of Eastern and Continental, the argument goes, has engaged in a scheme whereby it has
simply taken assets out of its right pocket (Eastern) and put them
into its left pocket (Continental). Texas Air, therefore, suffered no
injury by repositioning these assets among its entities. Weinberger
presents the following factual background in support of his theory.
In 1981, Texas Air acquired control of Continental. In the
process, Weinberger contends, Texas Air ousted Continental's union,
the absence of which has contributed to Continental's profitability.
On November 26, 1986, Eastern became a wholly owned subsidiary of Texas Air. Lorenzo allegedly assumed the management
responsibilities of Eastern following its acquisition. Sometime thereafter, Weinberger claims, Texas Air and Lorenzo, with the help of
Continental, "embarked on a program to strip Eastern of its valuable
assets, saddle it with costs . . . and otherwise divert Eastern's assets
to its common shareholder in derogation of the duties owed to the
preferred shareholders." Weinberger complaint at 17. The results
of this program, states Weinberger, are indicated by Eastern's declining operating income and increased net deficits in the face of
increasing revenues. Weinberger points to the following acts as part
of this alleged program to strip Eastern.
Weinberger alleges that defendants caused Eastern to lease and
sell aircraft to Continental on terms unfair to Eastern. Defendants
are also accused of having caused Eastern to sell its profitable computer reservation system (System One Direct Access) to Texas Air
at an unfair price. In addition, defendants are alleged to have caused
Eastern to transfer valuable gates, routes and pilot training facilities
to defendants for inadequate compensation. Finally, Weinberger claims

1991]

UNREPORTED CASES

that defendants caused Eastern to enter into other agreements with
Texas Air and Continental which were disadvantageous to Eastern
and which caused Eastern to pay excessive management and other
fees to defendants or their affiliates. As noted, the pending motion
turns on whether these allegations support direct or derivative claims.
II.
[1-2] This Court has long acknowledged a sharp distinction
between derivative and individual actions in corporate litigation. In
the former, the alleged wrongdoing harms the corporation and therefore-because they own the corporation-the shareholders derivatively. Individual actions, on the other hand, involve direct harm to
the shareholder in his or her individual capacity. Kramer v. Western
Pacific Industries, Del. Supr., 546 A.2d 348, 351 (1988); R. Clark,
Corporate Law 639-40 (1986). The distinction is important because
derivative actions are deemed to belong to the subject corporation,
whereas individual actions do not. See generaly DeMott, Shareholder
Derivative Actions: Law and Practice § 2:01 (1987). For this reason,
shareholders may not freely bring derivative actions and in turn
must satisfy certain requirements when doing so. The applicability
of these requirements depends, therefore, on whether the present
action is derivative or individual.
[3-5] To determine whether Weinberger states a derivative or
an individual cause of action, I must look to the nature of the wrongs
alleged in the complaint rather than plaintiff's designations or stated
intention. Lipton v. News Int'l, PLC, Del. Supr., 514 A.2d 1075,
1078 (1986); _lster v. American Airlines, Inc., Del. Ch., 100 A.2d 219,
223 (1953). For an action to be individual, the plaintiff must be
injured directly or independently of the subject corporation. Kramer,
supra. Stated another way, the question of whether an action is
individual comes down to whether "the plaintiff has alleged 'special'
injury, in whatever form." Lipton, supra. The so-called "special
injury" test has evolved into the two-pronged test of Moran v. Household International, Inc., Del. Ch., 490 A.2d 1059, 1070, af'd, 500
A.2d 1346 (1985). Under Moran, to set out an individual, as opposed
to a derivative action, a plaintiff must allege either: (1) an injury
which is separate and distinct from that suffered by other shareholders, or (2) a wrong involving a contractual right of a shareholder,
which exists, independent of any right of the corporation. Id.; 12B
Fletcher, Cyclopedia of the Law of Private Corporations § 5921, at 452
(perm. ed. 1984). The Moran test is, however, only a guide with the
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ultimate determination being whether the "plaintiff has alleged 'special' injury in whatever form." Lipton, supra.

Weinberger alleges injury as a result of defendants' having
"caused" Eastern to mismanage itself. Each specific act of mismanagement alleged in the complaint states that "[d]efendants caused
Eastern to .

. . ."

In other words, Texas Air, through its control

of Eastern, caused Eastern to commit acts characterized by plaintiff
as mismanagement. These acts, the argument goes, have rendered
the preferred stock, owned by the class, virtually worthless. Texas
Air, in turn, through its purported practices and course of conduct,
has breached the fiduciary duties of care and loyalty owed to plaintiff
and members of the class.
From these allegations, Weinberger concludes that Eastern's
preferred shareholders have suffered a "special" injury. This injury
is "special," the argument goes, because Texas Air, as the sole
common stockholder of Eastern, has suffered no injury by repositioning its assets from Eastern to its other wholly owned airlineContinental. The repositioning of assets, therefore, only "really"
diminishes the value of plaintiff's preferred shares. Weinberger goes
on to argue that the special injury suffered by the Eastern preferred
is like that suffered by the minority shareholders in Rabkin v. Phillip
A. Hunt Chemical Corp., Del. Oh., 547 A.2d 963 (1986). The injury
alleged in Rabkin is, however, wholly distinguishable from the injury
presently alleged by Weinberger.
Rabkin involved a cash out of minority shareholders by a majority
shareholder. 547 A.2d 963. The minority shareholders challenged
the transaction, alleging that the majority was treating them unfairly.
Inherent in such an action, it goes without saying, is that the minority
suffers some special injury not suffered by the majority. Indeed, such
was the case in Rabkin, 547 A.2d at 969.
[6-7] In the present case, unlike Rabkin, there are no allegations
that any class or group of Eastern stockholders are being directly
singled out and treated disparately. The Eastern preferred shareholders have not been singled out and treated differently from other
Eastern shareholders. The essence of Weinberger's claim is that the
value of his stock has been reduced due to defendants' having caused
Eastern's management to deplete or destroy Eastern's corporate assets. Such alleged mismanagement, in fact, reduces the value of
Eastern's stock in toto regardless of Weinberger's contention that
Texas Air (Eastern's common stockholder) suffers no real injury by
shifting its own assets. For this reason, Delaware courts have long
recognized that mismanagement is the type of potential action be-
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longing to the corporation or the corporation's shareholders derivatively. See Kramer, supra; Haff v. Kerkorian, Del. Oh., 324 A.2d 215,
218 (1974), rev'd on other grounds, Del. Supr., 347 A.2d 133 (1975).
As stated in Kramer, "A claim of mismanagement resulting in corporate waste, if proven, represents a direct wrong to the corporation
that is directly experienced by all shareholders." 546 A.2d at 353.
The injury to plaintiff's stock falls equally upon all stockholders,
thereby precluding individual recovery by Weinberger and requiring
that he seek recovery derivatively. See Bokat, 262 A.2d at 249. This
finding necessitates that Weinberger's complaint be dismissed for
several reasons.
[8] The most obvious reason for dismissal is that in a stockholder's derivative suit the beneficiary corporation is an indispensable
party. Sternberg v. O'Neil, Del. Supr., 550 A.2d 1105, 1124 (1988)
(citing, inter alia, 13 Fletcher, Cyclopedia of the Law of Private Corporations
§ 5997 (rev. perm. ed. 1984)). It is undisputed that Eastern, the
beneficiary corporation, is precluded by the automatic bankruptcy
stay from being part of this litigation. An additional reason, if the
bankruptcy stay did not exist, is that Weinberger has not made
demand on Eastern or made the allegations required by Chancery
Court Rule 23.1. See Stepak v. Dean, Del. Oh., 434 A.2d 375 (1983);
Lewis v. Aronson, Del. Ch., 466 A.2d 375 (1983), rev'd on other grounds,
Del. Supr., 473 A.2d 805 (1984).
For these reasons, plaintiff's complaint is dismissed.
IT IS SO ORDERED.

IN RE WHEELABRATOR TECHNOLOGIES INC.
SHAREHOLDERS LITIGATION
No. 11,495 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
September 6, 1990
Plaintiffs moved to preliminarily enjoin shareholders from voting
on a merger, or otherwise halt a merger, between Wheelabrator
Technologies, Inc. (WTI) and Waste Management, Inc. The in-
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junction was sought on two theories: first, that the proxy statement
issued to WTI shareholders contained materially false and misleading
disclosures; and second, that the merger agreement was a product
of breaches of a fiduciary duty by WTI directors for failing to seek
the best available transaction as required by Revlon, Inc. v. MacAndrews
& Forbes Holdings, Inc.
The court of chancery, per Vice-Chancellor Jacobs, denied injunctive relief, and held that WTI's proxy statement afforded WTI
shareholders full and fair disclosure of all material information pertinent to the merger. The court held that because the merger would
be approved or disapproved by a fully informed shareholder vote,
a discussion of Revlon would be inappropriate because any infirmity
in the process by which the merger's terms were developed would
be cured. Finally, the court found that even if the plaintiffs' Revlon
claims were to survive a fully informed shareholder vote, injunctive
relief would still be inappropriate as the record evidenced no better
alternative to the disputed merger.
1. Injunction

0=138.21

To obtain a preliminary injunction, the plaintiffs must show a
reasonable probability of success on the merits, irreparable harm if
an injunction is not granted, and harm that outweighs the damage
that would befall the defendants if an injunction issued.
2.

Securities Regulation

0-49.22, 144

Where plaintiffs failed to show a substantial likelihood that
disclosure in a proxy statement that a certain bidder was engaged
in an irrelevant business, that a merger with said bidder would be
subject to foreign law, and that the terms of the proposed merger
with bidder were privately negotiated would have significantly altered
the total mix of information made available to plaintiff shareholders
to constitute material information, the proxy statement was not
misleading.
3.

Securities Regulation

C-49.22

Relative comparability of share ratios of alternative mergers did
not constitute material information requiring disclosure in proxy
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statement where proxy statement explicitly represented that financial
advisors stated no conclusions in that regard.
4.

Corporations

0=310(2), 426(1)

Except in cases where the transaction is claimed to involve waste
of assets, fraud, or ultra vires, valid shareholder ratification operates
as a complete defense to a claim that the transaction was the product
of gross negligence.
5.

Corporations

C--310(1), 426(1)

Approval or disapproval of merger by a fully informed shareholder vote operates as a complete defense to the so-called Revlon
claim.
6.

Injunctions

C138.15, 138.42

Even where plaintiffs' Revlon claims survive a fully informed
shareholder vote, injunctive relief would do more harm than good
where the record evidenced no better alternative to the disputed
merger.
Joseph A. Rosenthal, Esquire, and Norman M. Monhait, Esquire,
of Morris, Rosenthal, Monhait & Gross, Wilmington, Delaware;
Pamela S. Tikellis, Esquire, and Carolyn D. Mack, Esquire, of
Greenfield & Chimides, Wilmington, Delaware; Steven G. Schulman, Esquire, and Lee S. Shalov, Esquire, of Milberg, Weiss,
Bershad, Specthrie & Lerach, New York, New York; Abbey & Ellis,
New York, New York; Lowey, Dannenberg, Bemporad, Brachtl &
Selinger, P.C., New York, New York; Goodkind, Labaton & Rudoff,
New York, New York; Wechsler, Skirnick, Harwood, Halebian &
Feffer, New York, New York; Law Offices of Curtis V. Trinko,
New York, New York; and Berger & Montague, P.C., Philadelphia,
Pennsylvania, for plaintiffs.
David C. McBride, Esquire, Josy W. Ingersoll, Esquire, and Bruce
L. Silverstein, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware; and Theodore N. Mirvis, Esquire, Paul K.
Rowe, Esquire, and Benjamin E. Rosenberg, Esquire, of Wachtell,
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Lipton, Rosen & Katz, New York, New York, for defendants Wheelabrator Technologies, Inc. and the individual defendants.
Henry E. Gallagher, Jr., Esquire, Collins J. Seitz, Jr., Esquire,
John C. Kairis, Esquire, and Arthur G. Connolly, III, Esquire, of
Connolly, Bove, Lodge & Hutz, Wilmington, Delaware; and Ernest
Summers, III, Esquire, of Waste Management, Inc., Oak Brook,
Illinois, for defendant Waste Management, Inc.
JACOBS,

Vice-Chancellor

Under challenge on this motion for a preliminary injunction is
a proposed merger between Wheelabrator Technologies Inc. ("WTI")
and Waste Management, Inc. ("Waste"). The result of that merger,
if approved by WTI's shareholders, is that Waste, which currently
owns 22% of WTI's stock, would own 55% of WTI's outstanding
shares. WTI's shareholders will vote on the proposed merger at a
meeting to be held on September 7, 1990. The plaintiffs, who are
stockholders of WTI, seek a preliminary injunction that would prohibit the shareholder vote on the proposal or, alternatively, halt
consummation of the merger itself. After expedited briefing, the
motion was argued on August 30, 1990. This is the decision of the
Court on the plaintiffs' motion for a preliminary injunction.
I.

PERTINENT FACTS

WTI is a Delaware corporation engaged in developing facilities
for, and providing services to, the trash-to-energy, energy, environmental, and general industrial markets. Waste is a Delaware corporation engaged in providing hazardous waste management and
environmental services, including integrated solid waste management
services consisting of collections, transfer, resource recovery and

disposal.
WTI's common shares have been listed and traded on the New
York Stock Exchange since WTI became a public company in 1987.
As of July 17, 1990, Waste owned 22% of WTI's shares, the Henley
Group, Inc. ("Henley") owned 7.3%, WTI's management owned
3.7%, and WTI's public stockholders owned 67%. WTI has an
eleven member board of directors. Of these, three are members of
management but are not employees of, or associated with, Waste;
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four are representatives of Waste; and four are independent directors.'
Accordingly, Waste does not control WTI's board of directors.
During 1988, Waste and WTI negotiated a transaction in which
Waste received 22% of WTI's outstanding shares in exchange for
certain assets. The business rationale for that transaction was that
Waste possessed landfill sites and large amounts of refuse, and WTI
had the know-how to build and operate facilities that would burn
such refuse to produce energy. That 1988 transaction marked the
beginning of a strategic alliance between these two companies-an
alliance based upon an expectation that each company could make
use of the other's complementary assets and abilities in the future.
By 1980 it had become apparent, for a variety of reasons, that
the full potential of the strategic alliance (including the synergies
anticipated by both sides in 1988) was not being realized. That
awareness eventually led both companies to conclude that their relationship would have to be altered, and ultimately led to the merger
transaction at issue in this case.
WTI's perspective on these post-1988 events is best understood
against the background of efforts to sell WTI between 1987 and
1990. Before 1987, WTI was originally owned by Henley, which
retained Goldman Sachs to arrange a sale of WTI. Goldman Sachs
contacted approximately 45 potential buyers, but none expressed
interest at a price that WTI or Henley considered adequate. Henley
later spun off WTI, and WTI became a public company. Thereafter,
WTI held discussions with companies known to be interested in the
waste-to-energy business, including Westinghouse, Brown-Ferris Industries, and ABB Asea Brown Boveri, Ltd. These discussions also
failed to produce a firm offer for the purchase of WTI, and the
range of potential prices discussed never exceeded WTI's public
market value at the time. The record indicates that there is only a
limited number of potential acquirers for a company such as WTI,
which has a highly specialized line of business and a high price-toearnings ("P/E") ratio. Thus, by the time WTI and Waste began
their discussions in late 1989, WTI's management and directors had
reason to believe that the market for the sale of WTI had been
explored, and that there were no buyers at a satisfactory price.

1. WTI's independent directors are Messrs. Edward Montgomery, retired
chairman of Mellon Bank; Thomas P. Stafford, retired general of the U. S. Air
Force; GeraldJ. Lewis, retired judge of the California Court of Appeals and counsel

to Latham & Watkins; and Michael D. Dingman, chairman of Henley.
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As stated, by the winter of 1989, WTI and Waste were both
convinced of the need to alter their relationship. WTI desired closer
ties between the two companies so that its own employees would
view both as part of the same corporate family. WTI also desired
a structure that would eliminate the competitive and antitrust impediments to cooperation. For its part, Waste wished to be free of
conflicts with WTI that might arise out of Waste's interest in the
trash-to-energy business, particularly in Europe. For that reason,
Waste decided either to obtain a majority interest-or to reduce its
holdings-in WTI. WTI, on the other hand, was concerned that its
(and its shareholders') interests would be adversely affected if Waste
reduced its holdings in, and its involvement with, WTI. For these
reasons, both companies engaged in conceptual discussions during
December 1989 and the first two months of 1990, in which they
explored an increased investment by Waste in WTI. Intensive negotiations began, however, only after Waste made a specific acquisition proposal on March 22, 1990.
Waste initially proposed a stock-for-stock, no-premium ("market

to market") exchange offer by Waste for 33% of WTI's outstanding
shares. WTI's negotiators (Messrs. Paul Montrone and Paul Meistar,
and representatives of Lazard Fr6res & Co. ("Lazard"), one of
WTI's financial advisors) rejected that proposal, and negotiated for
improvements. Those improved terms included: (a) a premium over
WTI's then-market price, (b) a stockholder vote and equal treatment
for stockholders through a merger structure rather than an exchange
offer, (c) additional benefits to WTI through ancillary agreements
providing incentives for future cooperation between the two companies, and (d) the absence of any impediments to the emergence
of a financially superior offer. Arm's-length negotiations over the
exchange ratio began on Friday, March 23, and extended into the
middle or latter part of the following week until agreement was
reached.
The transaction that was finally negotiated, and later approved
by the WTI board, was a stock-for-stock merger in which a subsidiary
of Waste would be merged into WTI. The surviving corporation
would be WTI. Each WTI share will be converted into .574 shares
of WTI and .469 shares of Waste. That exchange ratio was the
mathematical result of an agreement that (i) the merger consideration
would be the same as if Waste had made an offer to exchange Waste
shares for 33% of the outstanding WTI stock, and (ii) the value of
the Waste shares to be issued would be 10% greater than the 10-
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day market value of the WTI shares being acquired; or $37.40 per
2
share .
The other significant terms of the proposal negotiated by WTI's
representatives, and presented to and approved by the WTI board,
were as follows:
(i) the merger agreement would require the approval
of a majority of the outstanding shares of WTI stock not
owned by Waste;
(ii) Although WTI was precluded from initiating a
sale proposal to a third party, there is no "break-up" fee,
expense reimbursement provision, asset option, "lock-up,"
or other impediment to the emergence of a better offer;
and WTI is allowed to entertain unsolicited offers from,
and provide pertinent information to, third parties, so long
as such information is also provided to Waste.
(iii) In addition, WTI and Waste negotiated five "Ancillary Agreements" that defined the companies' future relationship in several critical areas.3 The record indicates
that it was WTI that sought those Ancillary Agreements,
which have considerable potential value to WTI.

2. If the 10% premium on 33% of the stock is spread over 100% of the
stock (other than the 22% held by Waste), the premium is approximately 4%.
That 4% premium, however, is not comparable to a 4% premium in a cash
purchase of 100% of a stockholder's equity at a 4% premium. That is because,
in this case, the stockholder is selling only 42%, not 100%, of his WTI stock.
3. The "Ancillary Agreements" include: (i) an agreement by Waste to use
all reasonable efforts to assist WTI in obtaining and maintaining a credit rating
of "A" or better for WTI's debt securities (in connection with which Waste may
be required to purchase up to $200 million of WTI subordinated debt or preferred
stock); (ii) an option permitting WTI to purchase 15% of the stock of Waste
Management International, Inc. (a subsidiary of Waste which will own, with certain
limited exceptions, all of Waste's interest in Waste Management operation outside
of North America) at a 15% discount from the fair market value of such stock at
the time the option is exercised; (iii) an option permitting WTI to purchase Waste's
medical-waste disposal business at a 15% discount from the fair market value of
such business; (iv) provisions for the joint development by WTI and Waste of
recycling services and technology, including the grant to WTI of royalty-free licenses
to certain recycling and gas recovery technology owned by Waste; and (v) an
agreement which (a) provides that Waste will make various services (including cash
management, working capital and risk management services) available to WTI, (b)
provides for the allocation of business opportunities among Waste and its majority
owned subsidiaries, including WTI, and (c) includes an option enabling Waste to
maintain its majority ownership of WTI.
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In connection with the above-described transaction, WTI retained two investment banking firms as financial advisers: Lazard
and Salomon Brothers ("Salomon"). On March 30, 1990, the WTI
board met to consider the merger proposal. Two days before, the
directors were provided with a summary of the terms of the transaction (including the Ancillary Agreements), a draft of a proposed
merger agreement, and annual reports and other public filings containing financial information about WTI, Waste, and their respective
businesses. In addition, Mr. Montrone, WTI's Chairman, discussed
the negotiations and the proposed transaction with the directors before
the meeting. The four Waste designees to the WTI board were asked
not to-and did not-attend the meeting or otherwise participate in
the board's decisionmaking process, until after the directors who
were not affiliated with Waste had first voted to approve the transaction.
At the March 30, 1990 meeting, a joint Lazard-Salomon book
containing pertinent financial information and analyses was distributed to the board. Thereafter, the directors heard presentations by
Messrs. Montrone and Meister describing the background and business rationale for the transaction. Lazard and Salomon then made
presentations describing their financial analyses of the proposal and
the basis for their conclusion that the transaction was fair to shareholders from a financial point of view.4 Ultimately, the non-Waste
affiliated directors (and thereafter the entire board, including the
Waste director-designees) voted to recommend that the shareholders
approve the transaction. The board based its decision upon (inter
alia): (i) the previous unsuccessful efforts to sell WTI at prices above
market, (ii) the absence of any impediments to a superior offer by
a third party, (iii) the absence of any evidence that a better transaction
or superior alternative was available or likely to (iv) the board's
familiarity with Waste as a result of the Waste-WTI relationship;
(v) the unique synergistic benefits to WTI promised by the proposed
WTI-Waste alliance; and (vi) the fact that WTI shareholders would
not only continue as shareholders in WTI, but also would become
shareholders in Waste, a far more stable company with greater
financial resources, whose stock had substantially outperformed WTI's
stock over the past 15 months.
4. The presentations of the financial advisors is fully disclosed at pages 3742 of the July 30, 1990 Proxy Statement disseminated to WTI shareholders in
connection with its shareholders meeting being held to consider the merger proposal.
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The merger agreement was publicly announced on April 2,
1990. On April 6, 1990, WTI filed with the Securities and Exchange
Commission a Form 8-K that included a copy of the merger agreement as an exhibit. Those public filings revealed that the proposed
transaction has no "lock-up," termination fee, expense reimbursement, asset option, or other provision that would operate as a financial
or structural impediment to a third party offer. However, WTI has
yet to receive from any source any expression of interest regarding
an alternative transaction.
On July 30, 1990, WTI disseminated to its shareholders an
extensive Proxy Statement in connection with the special shareholders' meeting noticed for September 7, 1990, to vote on the proposed
merger. The disclosures in that Proxy Statement (which has been
publicly filed with the S.E.C.) are discussed elsewhere in this Opinion.
It should be noted, however, that that document explicitly states
that "the Merger Agreement does not . . . prohibit a third party

from making an acquisition proposal, nor does it prevent the Board
of Directors of WTI from responding to an acquisition proposal, if
one is made." (Proxy Statement at 9). It further states that the
terms of the Merger Agreement "did not include any material impediments to receiving from a third party another bid which might
be financially superior to the terms of the Merger." (Id. at 32).
II.

THE PARTIES' CONTENTIONS

The plaintiffs seek a preliminary injunction prohibiting the shareholders from voting at the forthcoming WTI stockholders' meeting,
on the basis that the Proxy Statement contains materially false and
misleading disclosures. Alternatively, plaintiffs seek to enjoin the
consummation of the transaction itself, on the basis that the merger
is the product of breaches of a fiduciary duty by WTI's directors.
Those breaches are said to consist of the directors' failure to seek
the best available transaction, as required by Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173 (1986)
("Revlon"), by canvassing the market or otherwise exploring potential
alternative transactions.
Plaintiffs contend that the directors breached their Revlon-imposed duties to the shareholders, because (a) WTI's negotiations
with Waste were at best half-hearted, and, at worst, a sham; (b)
the "no shop" clause in the merger agreement inhibited a full
exploration of alternatives through an effective canvas of the market;
and (c) the directors did not effectively communicate to the mar-
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ketplace that WTI would entertain competing offers from third parties. In addition, plaintiffs argue that even if the merger is not subject
to the enhanced responsibilities imposed by Revlon and by later
Delaware Supreme Court decisions, the directors were grossly negligent in their hasty and superficial evaluation and approval of the
proposed merger. Specifically, it is claimed that the board conducted
little or no investigation into the merits of the proposed transaction,
particularly the fairness of the merger price. Plaintiffs claim that as
a consequence of these fiduciary breaches, WTI shareholders will be
irreparably harmed unless the proposed merger is enjoined, because
(a) the merger is not the best available transaction, and (b) the
merger consideration is not fair to WTI's shareholders.
All of those contentions the defendants dispute, both legally and
factually. They contend that Revlon does not apply to a merger
negotiated at arm's length between two independent corporations,
and that a transaction of that kind must be evaluated under the
business judgment rule standard. As thus measured, defendants argue, the merger must be upheld, because there is no showing that
the directors acted other than in good faith and in the corporation's
best interests in approving this arm's length merger, and also because
the directors acted with appropriate due care. In any event, defendants urge, even if the merger were deemed subject to the requirements of Revlon, it still must be upheld, because (i) the market had
been thoroughly canvassed prior to the negotiations, (ii) an adequate
market test has been underway since April of this year, and (iii) no
other bid or proposal has ever materialized. Finally, the defendants
maintain that, in all events, the issue should be determined by the
shareholders, who will vote on the merger proposal on September
7, after receiving full disclosure of all material facts.
[1] To obtain a preliminary injunction, the plaintiffs must show
a reasonable probability of success on the merits, irreparable harm
if an injunction is not granted, and harm that outweighs the damage
that would befall the defendants if an injunction is issued. See, e.g.,
Revlon, 506 A.2d at 179; Draper Communications, Inc. v. Delaware Valley
Broadcasters L.P., Del. Ch., 505 A.2d 1283, 1296 (1985); Gimbel v.
Signals Companies, Del. Ch., 316 A.2d 599, 602, af'd, Del. Supr.,
316 A.2d 619 (1974).
By application of these and other relevant principles, I conclude
that the motion should be denied. For the reasons discussed in Section
III, infra, based upon the present record, the Proxy Statement affords
WTI shareholders full and fair disclosure of all material information
pertinent to the merger. Moreover, as discussed in Section IV, infra,
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because the merger will be approved (or disapproved) by a fully
informed shareholder vote, any infirmity in the process by which
the transaction's terms were developed would be cured. Finally, even
if (arguendo) the plaintiffs' claims were to survive a fully informed
shareholder vote, injunctive relief would still be inappropriate, because the harm likely to result from the grant of such relief would
outweigh the harm likely to result from its denial.
III.

THE DISCLOSURE CLAIMS

The July 30, 1990 Proxy Statement is notable for the extensiveness of its disclosures about the terms of the merger, how those
terms were arrived at, and how they were evaluated by WTI's
financial advisors. Nonetheless, plaintiffs contend that the Proxy
Statement is materially misleading in numerous respects, and therefore violates the defendants' fiduciary duty to disclose all material
information to WTI's shareholders. See Rosenblatt v. Getiy Oil Co.,
Del. Supr., 493 A.2d 929 (1985). These disclosure claims are now
addressed.
1.
Pages 30 through 42 of the Proxy Statement are devoted to the
fairness opinions of Lazard and Salomon and the many and varied
bases for both advisors' "fairness" analysis and conclusions. The
several lines of valuation inquiry pursued by Salomon and Lazard
are disclosed in painstaking detail on pages 38-42 of the Proxy
Statement.
One of the several analytical methods used to evaluate the
fairness of the merger proposal was to compare the terms of the
merger with the P/E multiples and other relevant values paid in
acquisitions of comparable companies in the waste management business. In that connection, Lazard and Salomon focused specifically
upon the acquisition of Laidlaw Transportations, Inc. by Canadian
Pacific, Ltd., and the acquisition of Combustion Engineering, Inc.
by ABB Asea Brown Boveri, Ltd. Plaintiffs contend that the Proxy
Statement omitted material facts in the disclosures relating to the
Laidlaw and Combustion Engineering acquisitions.
[2] Plaintiffs first contend that the Proxy Statement fails to
disclose that Laidlaw was in the school bus business as well as the
waste management business, and that the Laidlaw acquisition was
subject to Canadian law and was privately negotiated. But plaintiffs
have failed to show, even as a preliminary matter, a substantial

1664

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 16

likelihood that such disclosures would have significantly altered the
total mix of information made available to WTI shareholders. Rosenblatt, 493 A.2d at 944. That is, plaintiffs have not shown why the
fact that the Laidlaw transaction was privately negotiated, or that
it was subject to Canadian law, would be material to shareholders
considering whether or not to approve the merger. And while plaintiffs suggest that Laidlaw was not comparable to WTI because it
was in the school bus business, it is undisputed that Laidlaw also
was the third largest landfill company in the United States.
Accordingly, I find nothing misleading in the omission of these
facts from the Proxy Statement. The purpose of the Laidlaw (and
Combustion Engineering) disclosures was simply to recount historically the financial advisors' opinion, and their presentations to the
board, on these subjects. The advisors' opinion was (inter alia) that
the Laidlaw transaction was "more relevant" to the proposed merger
than was the Combustion Engineering acquisition. The advisors did
not opine that the Laidlaw and WTI transactions were identical or
comparable to the instant merger in every respect, as plaintiffs'
5
argument implicitly assumes.
2.
In their presentations to the WTI board, Lazard and Salomon
compared certain P/E multiples for WTI with comparable multiples
for Ogden Corporation and Ogden Projects. Although these financial
advisors stated no conclusions with respect to that analysis, the
analysis did show that the P/E ratios pertinent to WTI shares in
the proposed merger were greater than the similar ratios for Ogden
Corporation, and less than those for Ogden Projects. The Proxy
Statement disclosed the foregoing facts, and the accuracy of these
disclosures is not challenged. (Proxy St. at 39).
Plaintiffs contend, however, that the Proxy Statement should
also have disclosed that the Ogden Projects ratios were more relevant

5. Plaintiffs also argue that the Proxy Statement misleadingly conceals the
higher premium paid in the Combustion Engineering transaction. However, they
have not established that such information would have been material, given the
advisors' conclusion that the Laidlaw acquisition was more similar to the proposed
merger than the Combustion Engineering transaction. Although it does not form
a basis for my ruling, I note that that information, in addition to being not material,
will be made available to shareholders who request it. As announced in the Proxy
Statement, the information concerning the Combustion Engineering transaction
(including the premium) is contained in the Lazard/Salomon presentation book,
which is available to every shareholder free of charge.
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than the Ogden Corporation ratios because (according to plaintiffs)
Ogden Projects is more closely analogous to WTI than is Ogden
Corporation.
[3] That argument misconceives the purpose and context of the
Ogden-related disclosures, which was to recount, as a factual matter,
the information communicated by Lazard and Salomon to the WTI
board. The purpose of the Ogden disclosures was not to advocate
the relative comparability of Ogden Corporation or Ogden Projects
to WTI; indeed, the Proxy Statement explicitly represents that the
advisors stated no conclusions in that regard. For the omissions
criticized by plaintiffs to become material, plaintiffs must resort to
erecting a straw man (attributing to the advisors a conclusion they
never reached or communicated) and then knocking it down (by
arguing that that conclusion was misleadingly presented).
3.
The plaintiffs next contend that (a) the Proxy Statement represents that Lazard and Salomon conducted a more thorough "due
diligence" review of Waste than was in fact the case, (b) the Proxy
Statement fails to disclose that the due diligence performed by these
firms was insufficient, and (c) the Proxy Statement lacks sufficient
information about Waste to enable WTI shareholders to value the
Waste shares to be received in the merger.
These claims lack support in the record. First, the fairness
opinions of both Lazard (Proxy St. at 35) and of Salomon (id. at
36-37) enumerated the steps taken by each firm in the course of its
investigation. Plaintiffs can point to no evidence that Lazard and
Salomon failed to take any of the steps described in their fairness
opinions.
Second, plaintiffs' claim that the advisors' due diligence review
was insufficient rests upon their argument that Lazard and Salomon
did not review Waste's four-year plan or adequately assess the $1
billion of goodwill on Waste's books. However, the four-year plan,
once developed, is not used for any forecasting or other planning
purpose. That plan has significance only as a process that Waste
utilizes to encourage its managers to focus upon how they should
plan strategically for the long term. Moreover, Lazard's Steven Golub
testified at his deposition that Lazard took Waste's goodwill into
account in arriving at its fairness opinion.
Third, the record does not support the plaintiffs' claim that the
Proxy disclosures concerning Waste are insufficient. The Proxy State-
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ment contains detailed disclosures of Waste's business and management (Proxy St. at 79-80, 83-94), and of its historical financial data
and pro forma financial statements. (Id. at 19-21, 62-63). Plaintiffs
argue that Waste's one-year budget forecast should have been included, but that information was not required by federal law to be
included in the Proxy Statement, and the plaintiffs have not shown
why Delaware law should be held to require its disclosure in these
circumstances.
4.
The Proxy Statement discloses that the 10% premium to be
received by WTI shareholders was the product of "negotiations"

between WTI and Waste between March 23 and March 30, 1990.
Plaintiffs contend that that disclosure is misleading because in fact,
Waste voluntarily offered that premium to WTI on March 23.
According to plaintiffs, that shows that there were no "negotiations,"
and that Waste virtually dictated the terms of the deal to WTI.
That argument fails as a matter of evidence. The record shows
that Waste first proposed a no-premium, "market-to-market," exchange offer for an additional 33% of WTI's shares. WTI rejected
that proposal, and over the next week, it negotiated for different,
improved terms. These negotiations ultimately resulted in the merger
agreement. The plaintiffs' suggestion that Waste dictated the terms
of the transaction, and that the negotiations were a sham, is not
supported by evidence. No showing has been made that the Proxy
Statement disclosures on this subject are other than accurate.
5.
Finally, the plaintiffs assert the Proxy Statement fails to disclose
the "true nature and terms" of the Ancillary Agreements. The
contention is that the Proxy Statement fails to disclose that (i) Lazard
and Salomon made no valuation analyses of the potential benefits
of those agreements, and that (ii) the Ancillary Agreements will
provide substantial benefits to Waste. This argument is also without
merit.
The Ancillary Agreements are described in detail in nine pages
of the Proxy Statement. (See Proxy St. at 51-59). The Agreements
cover a variety of matters between WTI and Waste. (See page 6,
supra, footnote 3 of this Opinion). The uncontroverted evidence is
that both WTI and its financial advisors believe that these agreements
involve potential benefits to WTI, but no attempt has been made
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to quantify those benefits. The Proxy Statement plainly so states:
[Lazard] and [Salomon] noted that the agreements ancillary
between [Waste] and WTI
to the proposed merger ...
were a meaningful added benefit to the stockholders
...
of WTI. However, [Lazard] and [Salomon] made no attempt to quantify the benefits which might be achieved
pursuant to these agreements.

(Proxy St. at 39).
Under these circumstances, no further disclosure was required.
See In re Genentech, Inc. Shareholders Litigation, Del. Ch., Cons. C.A.
No. 11,377, Chandler, V.C. (June 6, 1990), Mem. Op. at 21.
Lastly, the argument that the Proxy Statement should have
disclosed that the Ancillary Agreements are more beneficial to Waste
than to WTI, is unsupported by the record, and is, moreover, a
litigation-driven characterization of the facts that the defendants are
not required to adopt and then disclose. See In re Trans World Airlines,
Inc. Shareholders Litigation, Del. Ch., Cons. C.A. No. 9844, Allen,
C. (Oct. 21, 1988), Mem. Op. at 30; Williams v. Geier, Del. Ch.,
C.A. No. 8456, Berger, V.C. (May 20, 1987), Mem. Op. at 12.
Based upon the present record, I conclude that the Proxy Statement, far from being deficient, more closely resembles a model of
detailed, candid disclosure. No basis has been established for enjoining the shareholder vote at the forthcoming stockholders meeting.
What remains to be determined is the plaintiffs' challenge to
the substance of the proposed transaction, i.e., their claims that the
directors were grossly negligent and violated their fiduciary duties
described in Revlon. Those claims are now addressed.
IV.

THE REVLON AND GROSS NEGLIGENCE CLAIMS

The plaintiffs seek to enjoin the consummation of the merger
(assuming its approval by shareholders) on two grounds: (1) gross
negligence of WTI's directors in approving the merger without adequately informing themselves of the value of the corporation and
of the fairness of the merger consideration, and (2) the failure of
WTI's directors to discharge their Revlon-mandated duty to seek and
obtain the best possible transaction. Both claims are hotly disputed.
For the reasons discussed below, the substance of those claims6 need
not be addressed at this stage.

6. Le., the issues of whether the directors exercised due care, whether Redon
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[4] As previously found (see Section III, supra), if WTI's share-

holders approve the merger, that approval will be based upon a fully
informed vote. In Smith v. Van Gorkom, Del. Supr., 488 A.2d 858
(1985) (a case involving gross negligence by corporate directors who
failed to reach an informed business judgment in approving a merger),
the Supreme Court held:
"[a] merger can be sustained, notwithstanding the infirmity
of the board's action, if its approval by majority vote of
the stockholders is found to have been based on an informed
electorate. "
Id. at 889. That result flows from the more general principle that
except in cases where the transaction is claimed to involve waste of
assets, fraud, or ultra vires, valid shareholder ratification operates as
a complete defense to a claim that the transaction was the product
of gross negligence. See'Michelson v. Duncan, Del. Supr., 407 A.2d
211, 218-219 (1979); Weiss v. Rockwell Int'l, Del. Ch., C.A. No.
8811, Jacobs, V.C. (July 19, 1989), aff'd per curiam, Del. Supr., No.
322, 1989 (Mar. 14, 1990). Because WTI's shareholders will decide
whether to approve or disapprove the merger, plaintiffs have failed
to establish a probability of success on the merits of their gross
negligence claim.
[5] Shareholder ratification would also operate, in my view, as
a complete defense to the so-called Revlon claim. On that subject two
distinguished commentators in this field have observed:
If shareholders can vote, a merger agreement reached in
the old-fashioned way-through good faith negotiations conducted at arm's length-can only expand their options.
Reading Revlon to require something more would only jeopardize proposals that are already on the table without offering shareholders an offsetting gain. The same point may
be made more sharply by observing that a merger proposal
in today's market invites an auction so clearly that nothing
further is required to satisfy Revlon's requirements.
R. Gilson & R. Kraakman, What Triggers Revlon?, 25 Wake Forest
L. Rev. 37, 56 (1990). In short, the intervention of a fully informed
shareholder vote is equally dispositive of the plaintiffs' Revlon claim.

applies, and, if so, whether Revlon's requirements were satisfactorily observed in
this case.
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[6] However, even if the Revlon claim (assuming it is otherwise
meritorious) were not extinguished by an approving shareholder vote,
injunctive relief is still not justified. A preliminary injunction would
deprive WTI's shareholders of the benefits of the merger transaction
.without offering them any realistic prospect of a superior alternative,
or, for that matter, any alternative. The Court need not and does
not decide the disputed question of whether the defendants adequately
canvassed the market for superior alternatives. Even so, it is not
disputed that since July 30, 1990 (the date of the Proxy Statement),
the market has been aware that there are no material impediments
to WTI's receiving and entertaining a competing proposal by a third
party. The Proxy Statement, which is a public document, explicitly
so states, yet no interested third party has ever come forward. The
Court can only conclude, at least on this record, that there are no
better alternatives and that an injunction would not cause any improved transaction to materialize. The substantial risk that an injunction will do more harm than good brings to mind the Chancellor's
admonition in Solash v. Telex Corp., Del. Oh., C.A. No. 9618, 9525
& 9528, Allen, C. (Jan. 19, 1988), Mem. Op. at 33:
[T]he balance of harm in this situation in which there is
no alternative transaction and issuance of the injunction
inescapably involves a risk that the shareholders will lose
the opportunity to cash in their investment at a substantial
premium requires not only a special conviction about the
strength of the legal claim asserted, but also a strong sense
that the risks in granting the preliminary relief of an untoward financial result from the stockholders' point of view
is small. Repeatedly the plaintiffs' class action bar exhorts
the court to bravely risk the consequences in circumstances
such as these, asserting that more money to the shareholders,
not less, will probably result. At least on facts such as these,
a due respect for the interests of the class on whose behalf
these exhortations are made, requires, in my judgment,
that this invitation be declined.
That observation is equally appropriate here. The plaintiffs'
motion for a preliminary injunction is denied. IT IS SO ORDERED.

