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IN RE BRAE CORP. SHAREHOLDER LITIGATION

No. 11,348 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
May 14, 1991
Plaintiffs, former stockholders in the target corporation, sought
to attack the propriety and validity of a merger subsequent to a
tender offer. Plaintiffs contended that defendants had breached their
duties of fair dealing and candor. The plaintiffs' complaint also
alleged wrongdoing in a prior transfer of stock from the target
corporation to the acquiring corporation.
The court of chancery, per Vice-Chancellor Chandler, granted
the defendants' motion to dismiss the complaint for failure to state
a claim upon which relief can be granted because: (1) there had
been no breach of duty of candor on the part of the defendants in
connection with the merger since full disclosure had been made, and
(2) the plaintiffs failed to state a cause of action for breach of candor
with respect to any inchoate action arising from the prior transfer
of stock from the target corporation to the acquiring corporation.
1. Corporations

0=585

In order for breach of duty of candor to occur, there must be
omitted a fact which would assume actual significance in the deliberations of the reasonable shareholder; put another way, there must
be a substantial likelihood that the disclosure of the omitted fact
would have been viewed by the reasonable investor as having significantly altered the total mix of information made available.
2".

Corporations

C= 584

Plaintiffs must plead wrongdoing, beyond mere inadequacy of
price paid for stock by defendants, to survive motion to dismiss.
3.

Corporations

=-585

Duty of candor requires that information be given shareholders
such that they can make rational decisions concerning the tender
offer and the merger, including whether to procure a market value
analysis of their own; it does not require that market value analysis
or other investment advice be given to shareholders.
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320(4), 589

A cause of action for waste is a cause of action properly brought
by a corporation which, if brought by shareholders, must be pursued
in a derivative action.
5.

Corporations

0

320(4), 589

When plaintiffs do not pursue their derivative claim while shareholders, the opportunity to pursue this claim is lost.
6.

Corporations

0

310

An allegation of failure to disclose in the offer to purchase (1)
why an offer received two years earlier is not relevant to a current
offer, and (2) the basis of an outside fairness opinion does not state
a claim for breach of the duty of candor.
R. Bruce McNew, Esquire, Pamela S. Tikellis, Esquire, and Carolyn
D. Mack, Esquire, of Greenfield & Chimicles, Wilmington, Delaware; Joseph A. Rosenthal, Esquire, and Kevin Gross, Esquire, of
Morris, Rosenthal, Monhait & Gross, P.A., Wilmington, Delaware,
for plaintiffs.
Lawrence A. Hamermesh, Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Dennis
J. Block, Esquire, H. Adam Prussin, Esquire, and Jeanne M. Rosendale, Esquire, of Weil, Gotshal & Manges, New York, New York,
for defendants Leucadia National Corporation, Thomas E. Mara,
Ian M. Cumming, Joseph S. Steinberg, and David Cumming.
Michael D. Goldman, Esquire, of Potter, Anderson & Corroon,
Wilmington, Delaware, for defendants Brae Corporation, David
Bragg, and David S. Weber.
This lawsuit involves the acquisition of defendant Brae Corporation ("Brae") by defendant Leucadia National Corporation
("Leucadia").' The acquisition was accomplished by a two-step merger

1. As a result of the acquisition, Brae has been merged with a wholly-owned
subsidiary of Leucadia.
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which featured a tender offer ending on March 21, 1990, followed
by a statutory merger. All public shares were acquired by Leucadia
in that merger for $6.25 per share. At the time of the merger,
Leucadia was the majority shareholder of Brae.
The plaintiffs are former shareholders of Brae stock. They contend that the Brae directors, individual defendants in this suit (the
"defendant directors") and Leucadia breached duties of fair dealing
and candor, and that the $6.25 per share received by the public
shareholders in connection with the merger was "grossly inadequate." ' 2 The defendants have moved to dismiss the complaint for
failure to state a claim upon which relief can be granted. 3 Such a
motion will not be granted, of course, unless it appears with reasonable certainty that accepting all well-pled factual allegations are
true, plaintiffs would not be entitled to relief. Weinberger v. U.O.P.,
Inc., Del. Ch., 409 A.2d 1252 (1979); Fish Engineering Corp. v.Hutchinson, Del. Ch., 162 A.2d 722 (1960). This is my decision on that
motion.
FACTS4
On January 25, 1990, Leucadia and Brae announced that Leucadia had proposed to acquire any and all publidy-held common
shares of Brae for $6.03 per share. Defendants David Bragg and
David S. Weber, members of Brae's board of directors unaffiliated
with Leucadia, were appointed an independent committee to negotiate
with Leucadia. The independent committee appointed Tri-River Capital Group, Inc. ("Tri-River") as its financial advisor in connection
with the merger. After negotiations between Leucadia and the independent committee the offering price was raised to $6.25. TriRiver opined, and the independent committee found, that at that
price the offer and merger were each fair to the minority stockholders.

2. All of the defendant directors of Brae were also affiliated with Leucadia
with the exception of Dr. David Bragg and David S. Weber (the "independent
directors").
3. In addition to joining the other defendants in a motion to dismiss on the
grounds discussed in this Memorandum Opinion, the independent directors and
Brae moved to dismiss on additional grounds. Because of my decision on this motion
with respect to all defendants, however, I need not reach the additional grounds
raised by the independent directors.
4. All facts in this opinion are taken from plaintiffs' complaint and from
the offering circular entitled "Offer to Purchase for Cash Any and All Outstanding
Shares of Common Stock of Brae Corporation" dated February 9, 1990, and
incorporated by reference in plaintiffs' complaint.
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By February 9, 1990, the boards of Leucadia and Brae had entered
into an agreement whereby Brae would acquire Leucadia for $6.25
per share.
Shortly thereafter, the first step of the transaction, a tender offer
at $6.25 per share, was begun. 5 The tender offer terminated on
March 21, 1990. Immediately thereafter, all untendered shares were
exchanged for $6.25 per share in cash in a short-form merger.
The plaintiffs' allegations divide naturally into two groups. The
first involves allegations of breaches of candor by the defendants in
connection with the 1990 merger. The second involves allegations
of wrongdoing in a 1988 transfer of stock from Brae to Leucadia.
The plaintiffs claim that this transfer was for an inadequate price
and thus diluted the value of the publicly-held stock, a condition
which continued until the 1990 merger and which thus allowed
Leucadia to acquire Brae at a price lower than would have been the
case absent the 1988 transaction. Because these two sets of allegations
implicate different legal principles, I will examine them separately.
I.

ALLEGATIONS RELATED TO THE 1990 MERGER
A.

The AS&I Line of Credit

[1-2] American Sign and Indicator Corporation ("AS&I") is a
subsidiary of Brae. In 1987 AS&I became in default of certain loan
agreements. In order to secure restructuring of these loans, Brae,
in May of 1988, agreed to invest $10,000,000 in AS&I and to provide
the corporation with a $2,500,000 line of credit. As of the time of
the merger, the line of credit has not been drawn upon and remained
outstanding in its entirety. The plaintiffs allege that, in arriving at
the $6.25 per share price for Brae stock paid in connection with the
merger, the defendants wrote off the entire amount of the line of
credit as a liability. This is supported by the "offer to purchase"
circular made available to shareholders in connection with the merger,
which states that "[i]n calculating the loss on disposition of AS&I
the company fully provided for possible losses on [the line of credit]
commitment." The plaintiffs maintain that under accounting terminology, such language would mean that the entire amount of the
value of the loan was written off against equity. The plaintiffs claim
that they have "thus raised an issue as to the defendants' accounting

5. Nowhere in the complaint or briefing do the plaintiffs indicate whether
shares which they owned were tendered.
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methods and identified an inadequate disclosure." That is, that the
defendants have breached the duty of candor with respect to the line
of credit. In fact, however, there has been no breach of duty of
candor with respect to the Brae-AS&I line of credit. In order for a
breach.of the duty of candor to have occurred there must have been
omitted a fact which "would have assumed actual significance in the
deliberations of the reasonable shareholders. Put another way, there
must be a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as having
significantly altered the 'total mix' of the information available."
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944 (1985)
(quoting TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449
(1976)). Since the defendants disclosed the circumstances of the AS&I
line of credit, and since, as the plaintiffs point out, they disclosed
in the "offer to purchase" that the entire line of credit amount has
been written off against equity in reaching the merger price, full
disclosure has been made by the defendants and there is no breach
of the duty of candor. 6 The defendants have been precisely candid
about the accounting treatment given the line of credit. It is with
that accounting treatment that the plaintiffs truly take issue here,
not the defendants' candor. While an appraisal action would have
provided an appropriate forum for disputing the defendants' choice
of accounting methodology in connection with the line of credit, to
proceed in this action the plaintiffs must plead wrongdoing, beyond
mere inadequacy of price, on the part of the defendants. Rabkin v.
Philip A. Hunt Chemical Corp., Del. Supr., 498 A.2d 1099 (1985).
The "wrongdoing" which the plaintiffs here attempt to allege, breach
of the duty of candor, fails in light of the disclosure of the accounting
treatment made in the "offer to purchase" with respect to the AS&I
line of credit.
B.

Dfendants' Failure to Provide a Market Value Analysis of Brae Joint
Ventures
[3] Among the assets of Brae at the time of the merger were
ownership interests in several joint ventures. The details concerning
6. The defendants urge that the stringent pleading requirement of Chancery
Court Rule 9(b) should apply to the claim for beach of the duty of candor.

Defendants' argument is based upon the idea that breach of the duty of candor,
like fraud, rests on allegations of untruthfulness and deception on the part of the
parties so charged. The defendants do not provide any support from the case law
for this proposition. I need not decide whether Rule 9(b) applies to allegations of
breach of the duty of candor since I find that plaintiffs' allegations here fail to

meet the pleading requirements of the more lenient Rule 12(b)(6).
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these joint ventures, including the balance sheet amount attributed
to "investment in joint ventures" and the accounting methodology
used to arrive at this figure, are disclosed in the "offer to purchase."
The plaintiffs do not argue that the joint venture disclosures, as far
as they go, are misleading. Instead, the plaintiffs charge that the
defendants have breached the duty of candor by failing to provide
stockholders with a market value analysis of Brae's interest in the
joint ventures. The plaintiffs do not allege that any of the defendants
had sought or received a market valuation which they then failed
to disclose. Nor do the plaintiffs allege that any circumstances known
to the defendants made it clear that a market value analysis would
have been necessary to stockholders in making a rational decision
as to whether to tender their stock. Plaintiffs merely contend that
no market value analysis of the Brae interest in the joint ventures
was made available to shareholders, and that on this basis alone the
defendants have breached the duty of candor. To state it another
way, the plaintiffs claim that the defendants have breached their
"duty" to provide a market valuation of an asset. Such a duty, in
the abstract, does not exist under our law, however. The duty of
candor requires that information be given shareholders such that
they can make rational decisions concerning the tender offer and the
merger, including whether to procure a market value analysis of
their own. It does not require that market value analysis or other
investment advice be given to shareholders. Weingarden & Stark v.
Meenan Oil Co., Del. Ch., C.A. Nos. 7921 & 7310, Berger, V.C.
(Jan. 2, 1985). Circumstances may certainly exist which require, in
a particular situation, that shareholders be provided a market value
analysis of the assets of the company to be acquired. The bare
allegation here, that the market value analysis of the joint venture
assets was not made available to shareholders, however, does not
state a cause of action.
I now turn to the balance of the plaintiffs' claims, those relating
to the 1988 sale of stock from Brae to Leucadia.
II.

CLAIMS RELATING TO THE 1988 TRANSACTION
As stated above, in early 1988 Brae's subsidiary, AS&I, was in
default on a number of loans. In order to restructure those loans,
Brae agreed to invest $10 million in AS&I and to provide it with
credit up to $2,500,000. In order to finance the bulk of the $10
million investment in AS&I, Brae issued four million new shares of
common stock to Leucadia, together with warrants to purchase additional shares. The purchase price was $2.25 per share.
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This transaction was approved by a special committee consisting
of the independent members of Brae's board of directors, defendants
Bragg and Weber. The approval was based upon an opinion by the
special committee's investment advisor, Smith Barney Harris Upham
& Company ("Smith Barney") which had examined the proposed
transfer of stocks and warrants and opined it fair to the minority
shareholders.
[4-5] The plaintiffs claim that the $2.25 price per share received
by Brae in 1988 was far below the fair value of the stock. Thus,
claim plaintiffs, the value of the company was diluted and the defendant directors and majority shareholders were guilty of waste.
They point to a number of factors indicating that the price received
was unfair, including the then-current book value of the stock (approximately $10 per share) and the price received at a sale of Brae
assets in 1989. The plaintiffs seek to pursue claims based on the
1988 transaction in this lawsuit.
The plaintiffs' claims, if true, state a classic cause of action for
waste. This is a cause of action properly brought by the corporation
and, if it is to be brought by shareholders, it must be pursued in
a derivative action. Bokat v. Getty Oil Company, Del. Supr., 262 A.2d
246 (1970); In re Tristar Pictures Inc. Litigation, Del. Ch., C.A. No.
9477, Jacobs, V.C. (June 14, 1990); Shapiro v. Pabst Brewery Co.,
Del. Ch., C.A. No. 7339, Berger, V.C. (July 30, 1985). The plaintiffs, of course, are no longer shareholders of Brae: having not pursued
a derivative claim relating to the 1988 transaction while shareholders,
they have lost the opportunity to pursue such a claim here. It is
unclear from the complaint under what theory the plaintiffs attempt
to pursue claims based on the 1988 transaction. The plaintiffs' brief
hints that they would like the Court to regard the 1988 transaction
and the 1990 merger as one ongoing transaction, and evaluate plaintiffs' fair dealing and fair price claims accordingly. The same brief,
and, more importantly, the complaint, indicate that the reason for
the 1988 transaction was to obtain restructuring for the AS&I loans,
however. There is no allegation that the defendant directors or the
majority shareholders were in any sense conspiring to dilute the value
of Brae's stock to facilitate a takeover two years later at a far higher
price per share. The plaintiffs have not pled such a relationship
between the two transactions, and they are so far removed in time
and so logically unrelated that it is inappropriate to consider the
fairness of the 1988 transaction directly in a case based on the fairness
of the 1990 merger.
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[6] The plaintiffs do plead a more traditional cause of action
based, indirectly, on the 1988 transaction. The "offer to purchase"
discloses that the 1988 transaction took place and the circumstances
surrounding it. It also discloses that Smith Barney found the price
received by Brae fair to the minority stockholders. The "offer to
purchase" goes on to state, however, that the independent directors,
in evaluating the fairness of the 1990 merger offer, did not find the

$2.25 per share price received in 1988 relevant. The plaintiffs claim
that the "offer to purchase" breaches the duty of candor in two
respects involving the 1988 transaction: that the defendants failed to
disclose why the $2.25 per share price received in 1988 was not
relevant to the 1990 merger, and that the defendants failed to disclose
the basis for Smith Barney's 1988 fairness opinion. Plaintiffs have
not suggested, nor does reason disclose, why either of these two
alleged omissions in the "offer to purchase" would have been relevant
to a stockholder evaluating the fairness of the 1990 tender offer. Of
concern to the shareholder would be all factors comprising the thencurrent value of Brae's stock. The fact that Brae's stock was sold
two years before for a price substantially less than that being offered,
and the reason an investment advisor thought that price was fair in
1988, do not appear to be material to the decision with which a
Brae shareholder was faced in 1990: the fair value of his equity
ownership in Brae. The reasons that $2.25 per share was a fair price
in 1988 and why those factors were not relevant in 1990, when the
fair value was found to be over $6 a share, would be relevant in a
derivative suit for waste based on the 1988 transaction. They are
not, however, relevant to a suit based on the fairness of the 1990
merger, and an allegation of failure to provide such information to
shareholders does not state a claim for breach of the duty of candor.
Finally, the plaintiffs claim they should be able to litigate a
cause of action based on dilution of the value of their equity holding
in Brae caused by the 1988 transaction in this action based on the
1990 merger. They base this claim, by analogy, on the decision in
Merritt v. Colonial Food, Inc., Del. Ch., 505 A.2d 757 (1986). That
case involved a cash-out merger by which the majority shareholders
took a corporation private. A derivative suit had already been filed
against the majority shareholders/directors at the time of the merger,
and the admitted purpose of the merger was to end that litigation.
This Court found that the merger had effectively ended the derivative
litigation. The Court further found, however, that a fair price for
the minority shareholders had not been assured because, among
other things, there was no independent assurance that the merger
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price was not unfair in that it did not reflect the value to the
shareholders of the derivative litigation.
An analogy between Merritt and this case does exist, but not
the one which the plaintiffs urge to allow them to litigate their
dilution claim in this action. One of the holdings in Mleffitt, in essence,
stands for the unremarkable proposition that a derivative suit, being
an asset of the corporation, must be taken into consideration, as
must other assets, in determining whether the price received by
shareholders in connection with the merger was fair. Accepting the
allegations of the complaint in this case as true, one of the assets
of Brae was an inchoate claim against the directors for waste based
on the 1988 transaction. This chose-in-action was an asset of the
corporation, analogous to the derivative suit in Merritt v. Colonial
Food, Inc. which should, assuming it had some value, have been
taken into account in determining whether the merger price was fair.
Unlike the Merritt case, in which no independent evaluation of the
fairness of the merger price was made, this case involves an independent committee, aided by an investment advisor, opining that
the merger price was fair. In order to state a cause of action based
on an inchoate claim involving wrongdoing on the part of the defendants with regard to the 1988 transaction, it would appear that
the plaintiffs would have to allege that the defendants, prior to the
merger, knew they were liable to the corporation for their wrongdoing
with respect to the 1988 transaction, that this inchoate liability was
an asset of the corporation, and that this asset had some measurable
value. The plaintiffs would further have to allege that, in not valuing
this asset in determining a fair price and in not disclosing this asset
to shareholders in the "offer to purchase," the defendants breached
their fiduciary duties and are liable in this action. Such a pleading,
however, is absent from the complaint.
Because the plaintiffs, reading their complaint most charitably,
have not stated a cause of action for breach of candor with respect
to any inchoate action arising from the 1988 transaction, it would
be improper for me to rule hypothetically on such a pleading here.
I note, however, that even had such an inchoate derivative suit
originally had some value, 7 and even if the defendants were under
some duty to disclose the facts concerning such an asset, it would

7. That is, even if a sustainable cause of action had arisen upon the consummation of the 1988 transaction, and if it still survived such defenses as laches
at the time of the merger.

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 17

seem that a sufficient disclosure has been made here. It is clear from
the "offer to purchase" that no value was ascribed to any inchoate
derivative suit arising from the 1988 transaction. The details of that
transaction, however, were disclosed, specifically including the fact
which the plaintiffs claim gives rise to liability on the part of the
defendants, the $2.25 per share purchase price paid by Leucadia for
the Brae shares in 1988. That is, the only fact not disclosed about
the 1988 transaction in the "offer to purchase" was the legal conclusion that the defendants were liable to the corporation in connection with it; all the other factors, the price paid by Leucadia,
the market price of Brae shares at all relevant times, the amount
received by Brae for the sale of its assets in 1989, etc., are disclosed.
Thus any facts indicating that an inchoate derivative suit against the
defendants existed at the time of the merger were disclosed, and it
would not appear that a breach of candor has occurred with respect
8
to the 1988 transaction.
For the foregoing reasons, the defendants' motions to dismiss
are granted.
IT IS SO ORDERED.

BRAUNSCHWEIGER v. AMERICAN HOME SHIELD
CORP.
No. 10,755
Court of Chancery of the State of Delaware, New Castle.
January 7, 1991
Defendants in a shareholder class action sought summary judgment of dismissal on the basis of informed shareholder ratification

8. The plaintiffs cite Cavalier Oil Corp. v. Harnett, Del. Supr., 564 A.2d 1137

(1989) for the proposition that dilution claims cannot be brought in an appraisal
action. Thus, say plaintiffs, they could not have realized the value of their claims
based on the 1988 stock transaction via appraisal, and equity demands that they
be allowed to recover based on those claims in this action. The teaching of Cavalier
Oil of relevance here is merely that the function of an appraisal action is valuation,
not allocation, however. Nothing in that case indicates that an asset of the corporation
arising from an act of waste (provided it has real and measurable value) would not
be taken into account in an appraisal action.
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of a merger transaction effectuating a management-affiliated leveraged buyout. Plaintiffs assert that the putative ratification can be
given no effect because it cannot be shown that shareholder approval
was given after the shareholders had been afforded full disclosure of
all material information. Specifically, plaintiffs allege that (1) the
proxy statement falsely implied that the merger was the culmination
of efforts by the defendants to maximize shareholder value, (2) the
proxy statement was materially defective because it did not disclose
specific instances of self-interested behavior by the defendants during
initial negotiations, (3) the defendants failed to disclose that the
interested directors had retained the financial advisors for the special
committee created to evaluate the transactions, (4) the fairness opinion
in the proxy statement contained a materially misleading statement,
and (5) the defendants failed to disclose a hostile takeover threat by
the acquiring company.
The court of chancery, per Chancellor Allen, held that several
of the plaintiffs' disclosure claims raised litigable issues of facE that
preclude the granting of summary judgment and that defendants
were only entitled to summary adjudication on certain disclosure
claims. The court concluded that, because disclosure had been shown
to be incomplete, there was no need to opine as to whether informed
shareholder ratification constituted a defense to plaintiffs' claims of
breach of fiduciary duty or merely shifts the burden to plaintiffs to
prove the unfairness of the transaction.
1. Injunction
Corporations

O= 3, 130
(= 584

The court's determination that a proxy statement contained no
material misstatements or omissions in a preliminary injunction proceeding is not binding upon the court when considering a motion
for summary judgment because of the tentative nature of those factual
conclusions.
2.

Corporations

0-310, 585

Securities Regulation

-- 50

To establish that misstatements or omissions occurring in communications to shareholders are material, plaintiffs must show a
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substantial likelihood that, under all of the circumstances, the omitted
fact would have assumed actual significance in the deliberations of
a reasonable shareholder; put another way, there must be a substantial
lilelihood that the disclosure of the omitted fact would have been
viewed by the reasonable investor as having significantly altered the
total mix of information available.
3.

Judgments

0--185.2(3), 185.2(4), 185.3(5)

A motion for summary judgment should be granted only when
there are no material facts in dispute and the movant is entitled to
judgment as a matter of law.
4.

Judgments

0-,185.2(3), 185.2(4), 185.3(5)

When considering a motion for summary judgment, any inference that might reasonably be drawn from undisputed facts should
be drawn in favor of the non-moving party.
5.

Corporations

0= 198.4, 310

Considering the importance of information on alternatives to a
proposed sale and the emphasis the proxy statement placed on defendant director's efforts to find other buyers, it would be material
to a reasonable shareholder to know that those efforts were limited
to finding merger partners who would permit management participation in the merger.
6.

Corporations

3

310, 585

The failure to disclose efforts by interested directors to persuade
an acquiring corporation to offer a lower price than the acquiring
corporation thought the target corporation was worth, and the acceptance of a no-shop agreement at the time they agreed to pursue
the acquisition, was not behavior material to the shareholders' decision to approve or reject a merger offer when (1) a special committee
had been assigned the task of protecting the shareholders' interests,
and (2) the behavior had no apparent impact on the merger agreement
signed by the special committee.
7. Corporations

0= 310, 585

Facts surrounding the compensation of investment bankers, including their prior business relationship with the target corporation
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or its management, may be quite material to shareholders in a merger
buyout transaction in which the corporation is sold without resorting
to a public action because, in such circumstances, shareholders may
be forced to place heavy weight upon the opinion of such an expert.
8.

Corporations

C=310, 585

In deciding how much credence to give a fairness opinion, a
reasonable shareholder could consider the fact that an interested
director caused a special committee to hire an investment banker of
actual significance because the investment banker may have felt
beholden to that director when it issued its opinion.
9.

Corporations

0

310, 585

Details of discussions among the members of a buyer group are
generally not material where the proxy statement discloses the frank
conflict of interest of the inside directors and that the shareholders'
interests were to be protected by a special committee.
10.

Corporations

-= 310, 585

When disclosure has not been shown to be complete, there is
no need to opine on the question of whether informed shareholder
ratification constitutes a defense to plaintiffs' claims of breach of
fiduciary duty or merely shifts the burden to plaintiffs to prove the
unfairness of the transaction.
Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait &
Gross, P.A., Wilmington, Delaware; Abbey & Ellis, New York, New
York; and Wolf, Popper, Ross, Wolf & Jones, New York, New
York, of counsel, for plaintiffs.
A. Gilchrist Sparks, III, Esquire, and Alan J. Stone, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Jeffrey
S. Davidson, Esquire, Michael E. Baumann, Esquire, Martin R.
Boles, Esquire, and Scott D. Devereaux, Esquire, of Kirkland &
Ellis, New York, New York, of counsel, for defendants ServiceMaster
L.P. and American Home Shield Corporation.
David C. McBride, Esquire, of Young, Conaway, Stargatt & Taylor,
Wilmington, Delaware, for defendants Lynn J. Brinker and Daniel
J. Brinker.
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Michael D. Goldman, Esquire, of Potter Anderson & Corroon,
Wilmington, Delaware, for defendants Alan C. Furth, John C. Bratton, and William E. McKenna.
ALLEN,

Chancellor

The current motion seeks summary judgment of dismissal of a

shareholders' class action on the basis of informed shareholder ratification of the transaction that gives rise to the claim. The transaction

involved was a merger between the American Home Shield Corporation and a subsidiary of the ServiceMaster Limited Partnership.
The merger effectuated a management-affiliated leveraged buyout of
defendant American Home Shield.
Plaintiffs preliminarily sought to enjoin the merger contending
that it represented a breach of the directors' duty to act diligently
and in good faith to achieve the best available transaction on the
sale of the company. That motion was denied on October 26, 1989,
largely on the basis that plaintiffs had failed to show that entry of
such an order was more likely to help than to hurt the company's
shareholders. Braunschweiger v. American Home Shield Corp., No. 10755,
Allen, C. (Oct. 26, 1989). The next day, the shareholders of American
Home Shield voted overwhelmingly to approve the merger.
Defendants now argue that this vote constitutes a ratification of
the directors' actions and entitles them to summary judgment on
the claims of breach of fiduciary duty. This argument necessarily is
premised upon the assertion that the "ratifying" vote was fully
informed, that is, that the proxy materials contained no material
misstatements or omissions.
[1] On the question of the adequacy of the proxy disclosure,
defendants assert that the court's denial of plaintiffs' motion for
preliminary injunction included a determination that the proxy statement contained no material misstatements or omissions. These findings of fact and conclusions of law, it is argued, are binding upon
the court at this stage of the proceeding. That is not the case. Because
of the tentative nature of factual conclusions reached in a preliminary
injunction proceeding, it is open to the court to further consider
factual matters thereafter. University of Texas v. Camenisch, 451 U.S.
390, 399 (1981). Indeed, in this instance much of plaintiffs' disclosure
argument was not presented on the earlier preliminary injunction
application.

Plaintiffs' contend that the affirmative vote of the shareholders,
even if effective, would do no more than shift to them the burden
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to prove the unfairness of the merger transaction and would not act
as preclusive defensive to their claim. More basically, however,
plaintiffs claim that the putative ratification can be given no effect
at all since it cannot be shown (and it would be defendants' burden
to show) that shareholder approval was given after the shareholders
had been afforded all of the material information in a candid way.'
I.
[2] Thus, a threshold issue on this motion is whether the shareholder vote was fully informed, that is, stated generally, whether the
shareholders were provided with all information in the control of the
corporation that was material to their decision. The test employed
to decide whether misstatements or omissions occurring in communications to shareholders are material is well settled. Plaintiffs
must show
a substantial likelihood that, under all of the circumstances,
the omitted fact would have assumed actual significance in the
deliberations of a reasonable shareholder. Put another way,
there must be a substantial likelihood that the disclosure of
the omitted fact would have been viewed by the reasonable
investor as having significantly altered the "total mix of information
available."
Rosenblatt v. Getty Oil Co., Del. Supr., 493 A.2d 929, 944-45 (1985),
quoting TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1978)
(emphasis supplied).
[3-4] The court ought not to foreclose trial by granting a motion
for summary judgment unless it is confident that the material facts
are known and not in dispute. Thus, the motion should be granted

1. Plaintiffs cite ten allegedly misleading or deceptive statements or omissions
in the proxy materials. Eight of these claimed defects are not specifically identified
in plaintiffs' Second Amended Complaint, nor were they presented to the court as
part of plaintiffs' motion for preliminary injunction. I will nevertheless consider
each of these assertions on this motion. I am aware of no rule of pleading that
requires a plaintiff to state in her complaint every particular of a claim that a proxy
statement is false or misleading in a material way. In all events, even if it were
the case that plaintiffs were required to specifically plead the substance of every
misrepresentation claim in her complaint, it would constitute an abuse of discretion
in the present circumstance not to permit amendment of the complaint if any of
the matters advanced in the briefs do constitute litigable claims. &e Chancery Court
Rule 15(b); 6a C. Wright, A. Miller & M. Kane, Federa Practice and Proedure 9 1495
(1990).
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only when there are no material facts in dispute and the movant is

entitled to judgment as a matter of law. Of course, any inference
that might reasonably be drawn from undisputed facts in favor of
the non-moving party should be so drawn. See Bershad v. Curtis-Wright
Corp., Del. Supr., 535 A.2d 840, 844 (1987).
Viewed in light of these standards, I conclude that several of
plaintiffs' disclosure claims raise litigable issues of fact that preclude

the granting of summary judgment. I do conclude, however, that
defendants are entitled to summary adjudication on certain of the
disclosure claims.
II.

The depositions and affidavits of record appear to establish the
following as pertinent undisputed facts. In June, 1988, Mr. Lynn

Brinker, the president, chief executive officer, and chair of the fivemember board of American Home Shield, and his son, Daniel
Brinker, the executive vice president, chief operating officer, and the
only other management board member, began to explore the feasibility of a leveraged buyout of the firm. Over the course of the
next eight months the Brinkers held tentative discussions with at
least ten entities concerning a possible merger. On January 10, 1989,
C. William Pollard, the president and CEO of ServiceMaster, ap-

proached Lynn Brinker to discuss possible operating synergies between ServiceMaster and American Home Shield. On March 16,
1989, Lynn Brinker contacted Pollard to discuss a possible acquisition

of American Home Shield by ServiceMaster together with American
Home Shield's senior management.
Following this initial proposal to ServiceMaster on March 16,

the Brinkers began earnest discussions about the possibility of a
merger. On March 21, they caused American Home Shield to enter
into a confidentiality agreement with ServiceMaster and permitted
ServiceMaster to begin due diligence. Some time before March 30,
the Brinkers personally agreed with ServiceMaster to seek to acquire
American Home Shield. The terms of this agreement were embodied
in a document that was prepared on or before March 30 but was
never signed; it included a commitment of the Brinkers not to search
for alternative deals.
The Brinkers did not inform the three outside directors of the
American Home Shield board of their discussions with ServiceMaster
until a board meeting on March 28, 1989. At that meeting the
Brinkers informed the other board members of the possibility of a

1992]

UNREPORTED CASES

forthcoming offer from ServiceMaster, and the board voted to create
a special committee to evaluate any acquisition proposals that the
company might receive. The special committee retained the investment banking firms of Dean, Witter, Reynolds, Inc. and The Robinson-Humphrey Company, Inc. to act as its financial advisors.
Robinson-Humphreys was familiar with the company and with its
financial condition and business, generally. On March 31, 1989,
ServiceMaster informed the board of its desire to acquire American
Home Shield at a price of $8.85 per share.
On advice of its financial advisers, the special committee rejected
this tentative offer, but following several days of negotiations the
special committee accepted a per share offer of $9.50 cash and a
$3.50 (face amount) contingent payment right ("CPR"). The CPR
entitled the holder to receive cash payments of up to $3.50 over a
period of 3 1/2 years, depending upon the earnings of the surviving
corporation. At the time they recommended accepting the
ServiceMaster offer, the special committee's investment bankers estimated the CPRs to have a present value of at least $1.00. American
Home Shield announced an agreement in principle to merger on
April 5, 1989, and executed a merger agreement on April 22. A
proxy statement containing a notice of a shareholders meeting to
approve the merger was sent on September 28, 1989. At that meeting
77% of the outstanding shares were voted, virtually all of which
(99%) approved the transaction. Fifty-nine percent of the non-affiliated shares voted to approve the merger. Only 1% of shares dissented.
A.

Misrepresentation of Management Directors' Efforts to Maximize
Shareholder Value

Plaintiffs allege that the proxy statement creates the false impression that the merger was the culmination of efforts by the Brinkers
to maximize shareholder value. This impression is said to be false
because allegedly the Brinkers' primary concern was to maintain
both their positions and an equity interest in the company. This
"fact" was relevant, plaintiffs say, because, contrary to the implication of the proxy, there had been no effort to search-out potential
buyers of the Company who were not interested in joint venturing
with the Brinkers.
The proxy statement contains at least one passage that gives
the impression that during their search for a merger partner the
Brinkers were unconstrainedly trying to maximize shareholder value.
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This passage is in a summary of eleven factors that the special
committee considered when it approved the merger agreement. Factor
number eight was that
The Special Committee noted that Mr. Lynn Brinker had
advised the Special Committee that he believed that a transaction such as the Merger was necessary in order to maximize the
value of Shares to [American Home Shields] stockholders and that
he believed that, because of the potential synergies between
the operations of ServiceMaster and the operations of the
Company and in light of the other alternatives he had considered
for the Company, it was unlikely that anotherpurchaser could provide
as attractive a proposal. Mr. Brinker advised the Special Committee . . . that senior management felt that further efforts

to pursue other offers would be futile.
Proxy Statement at 27 (emphasis added). This statement implies,
consistent with plaintiffs' allegations, that the Brinkers were motivated
primarily by the desire to maximize shareholder value during their
search for a merger partner.
Evidence supporting plaintiffs' allegation that the Brinkers limited their search for merger partners to companies that would permit
them to maintain a stake in American Home Shield is in Lynn
Brinker's deposition:
QUESTION: Did you at any time tell the special
committee or any member of the special committee that in
the fall of 1988 you had contemplated a tender offer for
American Home Shield, all of its outstanding stock?
THE WITNESS:
By contemplate, no, there was never-we never ever
got to the point anywhere along there where we had-we
said we're satisfied, that is a good deal, let's go approach
the board. We never got to that level with anybody. Everything stopped short of-of making any presentation to the
board at all because we just never ever got that far.
By the time you get far enough down the line, the
price and the terms and the percentages and that-everything
got, you know, way away from where you first start out
in conversations with them, and so that everything dropped
at that point. There was an effort on our part obviously
to find out if there wasn't a way-some way or another
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that we could get the price of the stock up by getting it in
the hands of, you know, ourselves or outsiders with us owning part,
their owning part.
You know, like I said earlier, it went back and forth
even with the same people. The percentages would change
rather dramatically as to what would be owned, what would
not be owned, but we could never put a deal together,
particularly with the senior debt and then with the mezzanine. The mezzanine, it was just too expensive, and they
won't go along if you're going to pay "X" dollars. They
have like almost a common sliding scale that their percentage
went up. The dollars went up and totally out of proportion
with what the dollars were that were going in against the
percentages.
It took out the possibility of trying to do a management led
LBO.
Lynn Brinker Deposition at 117-121 (emphasis added). This statement raises an issue of fact with respect to plaintiffs' allegation that
the Brinkers' primary interest while they were shopping for merger
partners was in maintaining a stake in the company.
This statement from Lynn Brinker's deposition, together with
the passage quoted earlier from the proxy statement, is sufficient to
support plaintiffs' allegation that the proxy statement falsely implies
that the Brinkers were trying to maximize shareholder value during
their search for a merger partner. This allegation is significant because
it involves one of the few facts disclosed in the proxy statement
concerning the special committee's efforts to check the market for
other merger partners.
The proxy statement refers to only two facts that bear on the
extent to which the special committee believed it had reliable information on the market for other merger partners. The first is a series
of references to the absence of any indications of interest by thirdparties during the seventeen-day period between the announcement
of the agreement in principle to merge and the adoption of the
merger agreement. 2 The second is a description of the Brinkers'

2. There was here no press release of the kind present in In re Fort Howard
Corp. Shareholders Litig., Del. Oh., No. 9991, Allen, C. (Aug. 8, 1988), inviting
interested parties to come forward.
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efforts to find a merger partner. The above quoted passage indicates
that the special committee relied on Lynn Brinker's description of
those efforts when it concluded that no better merger proposal was
likely to be forthcoming.
[5] In order to grant the pending motion, the court must conclude that the record presently demonstrates without conflict that a
shareholder could not reasonably have read the proxy statement as
plaintiff does or that any such interpretation would, in all events,
be immaterial to her vote. Considering the importance of information
on alternatives to a proposed sale and the emphasis the proxy statement places on the Brinkers' efforts to find other buyers, I cannot
now say that it would be immaterial to a reasonable shareholder to
know that those efforts were limited to finding merger partners who
would permit management participation in the merger. Accordingly,
summary judgment must be denied on this disclosure claim.
B.

Failure to Disclose Evidence of the Brinkers' Self-Interested Behavior
During Their Initial Negotiations with ServiceMaster

Plaintiffs claim that the proxy statement is materially defective
because it does not disclose two instances of self-interested behavior
by the Brinkers during their initial negotiations with ServiceMaster.
This behavior also is said to further support plaintiffs' allegation
discussed in the previous section that the Brinkers were primarily
concerned with maintaining a stake in the company. The first instance
of self-interested behavior was an alleged attempt by the Brinkers
to persuade ServiceMaster to offer a lower price for American Home
Shield than ServiceMaster thought it was worth. This allegation is
based on certain notes taken by Dan Brinker during the initial
negotiations with ServiceMaster. The second was the acceptance by
the Brinkers of a no-shop agreement at the time they agreed with
ServiceMaster to pursue the acquisition of American Home Shield.
Both of these events occurred before the Brinkers ever informed the
independent members of the board of their discussions with
ServiceMaster.
These self-interested actions do lend credence to plaintiffs' claim
that the Brinkers were interested primarily in maintaining a stake
in the company. The alleged effort to seek a lower price and the
acceptance of a no-shop agreement are both consistent with the
argument that the Brinkers wanted to lock-up a deal that involved
inside participation rather than to continue searching for an alternative value maximizing transaction that did not do so.
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[6] The failure to disclose these two instances of alleged behavior
is not, however, in my opinion, material to the shareholders' decision
to approve or reject the ServiceMaster offer. Two factors combined
to support the immateriality of these nondisclosures. First, the proxy
statement makes plain that the special committee, not the self-interested inside directors, was assigned the task of protecting the
shareholders' interests. Second, these activities of the Brinkers had
no apparent impact on the merger agreement signed by the special
committee. The price that plaintiffs allege ServiceMaster was willing
to pay is, in fact, below the value of the consideration eventually
paid by ServiceMaster, 3 and while the merger agreement did contain
a no-shop clause, the special committee negotiated a "fiduciary out"
to permit the company to receive other offers. Defendants are entitled
to summary adjudication on these specific disclosure claims because
I feel able now to reach a conclusion on their immateriality.
C.

Failure to Disclose that Lynn Brinker Retained the Special
Committee's FinancialAdvisors

Plaintiffs cite facts to suggest that Lynn Brinker engineered the
retention of Dean Witter to represent the special committee. Plaintiffs

note that Lynn Brinker had been in contact periodically with John
Chiles of Dean Witter beginning in June 1988, and that it was
Brinker, not one of the members of the special committee. The only
proxy statement disclosure of contaci between Dean Witter and
Brinker was a reference to a meeting held in June 1988.
[7] I cannot say as a matter of law that failure to disclose the
facts of Lynn Brinker's contact and possible involvement in the
retention of Dean Witter is immaterial. Facts surrounding the compensation of investment bankers, including their prior business relationship with the corporation or its management, may be quite
material in an MBO transaction in which a corporation is sold vAthout
resorting to a public auction. In such circumstance shareholders may
be forced to place heavy weight upon the opinion of such an expert.
[8] If Mr. Brinker did cause the special committee to hire Dean
Witter, Dean Witter may have felt beholden to him when it issued
its fairness opinion. A reasonable shareholder could consider this fact
of actual significance when deciding how much credence to give to

3. Plaintiffs allege that ServiceMaster was willing to pay at least $10.40 per

share for American Home Shield; the price actually paid was estimated at the time
of the merger to be approximately $10.50 per share.
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the fairness opinion. As I find the record in conflict on the question
whether Mr. Brinker caused the special committee to hire Dean
Witter, summary adjudication must be denied on this claim.
Plaintiffs also allege that Lynn Brinker engineered the special
committee's retention of Robinson-Humphrey. They base this allegation on a statement by Lynn Brinker at his deposition opining
that Robinson-Humphrey kicked American Home Shield into play
in order to get American Home Shield to hire it to represent the
special committee. This fact says nothing about whether Brinker
himself engineered Robinson-Humphrey's retention, and plaintiffs
can cite no other facts to support their allegation. Accordingly,
defendants are entitled to summary judgment on this claim.
D.

Misstatement of Earnings Multiple

Plaintiffs allege that the summary of the grounds for RobinsonHumphrey's fairness opinion in the proxy statement contains a materially misleading statement comparing an earnings multiple for

American Home Shield with the same earnings multiple for comparable companies. This earnings multiple was computed by taking
the share price offered in the merger as a multiple of 1989 estimated
earnings per share. The proxy statement says:
(3) Comparable Companies and Acquisitions Analyses. RobinsonHumphrey analyzed the Merger Consideration compared
to trading market multiples for the equity securities of
selected publicly-traded companies comparable in certain
respects to the Company, as well as the multiples in selected
merger and acquisition transactions in industries similar or
related to that of the Company. Certain multiples for the
selected publicly-traded comparable companies and multiples in selected merger and acquisition transactions indicated
among other things, the following: (a) $8.85 per Share as
a multiple of the estimated 1989 earnings per Share is 14.5x,
which compares to ranges of 7x to 14x for the selected
publicly-traded comparable companies....
Proxy Statement at 34. Plaintiff points out that the proxy statement
contains four sets of projected 1989 earnings per share (see Proxy
Statement at 38-41), including those of the Company itself, but that
none of those EPS figures yields a multiple nearly so high as the
stated 14.5x multiple set forth in the quoted paragraph. Thus, the
Proxy Statement creates the false impression, plaintiffs say, that the
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disclosed EPS estimates compared very favorably with "selected...
comparable companies."
Defendants suggest that no reasonable shareholder could draw
such a conclusion. In fact, they say that the stated estimated EPS
multiple for 1989 was based upon (undisclosed) earnings estimates
or Robinson-Humphrey, and that the prior two paragraphs make
that fact reasonably apparent.
I disagree. The Proxy Statement in this particular appears to
be misleading. Whether this failure would be material or not, however, must await further development of the record. I surely could
not find the matter immaterial at this point, although placed in a
fuller context such a conclusion is conceivable. It is enough for the
present to state the conclusion that defendants are not entitled to a
determination of this point in their favor at this juncture.
E.

Failure to Disclose Threat of Hostile Takeover by erviceMaster

[9] The plaintiffs allege that ServiceMaster used the threat of
a hostile takeover to pressure the Brinkers into agreeing to a transaction with it. This, it is alleged, casts doubt on the Brinkers' ability
to represent the interests of the shareholders. As is discussed above,
however, the details of discussions among the members of the buyer
group are generally not material where the proxy statement discloses
the frank conflict of interest of the inside directors and that the
shareholders' interests were to be protected by the special committee.
Plaintiffs do not allege that ServiceMaster ever used the threat
of a hostile takeover to influence the special committee. Indeed, even
assuming that such a threat could have had a coercive effect on the
special committee, the willingness of the special committee to reject
ServiceMaster's initial offer suggests that the alleged threat was either
nonexistent or ineffective. Defendants are entitled to summary adjudication of this claim, in my opinion.
The final three alleged disclosure violations all deal with alleged
facts that are plainly disclosed in the proxy stAtement or that, as
alleged by plaintiff, are clearly inconsistent with the undisputed facts
in the record. Defendants are also entitled to summary adjudication
on these claims.
[10] Since disclosure has not been shown to be complete, there
is no need to opine on the question whether informed shareholder
ratification constitutes a defense to plaintiffs' claims of breach of
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fiduciary duty, or merely shifts the burden to plaintiffs to prove the
unfairness of the transaction.
Defendants' motion for summary judgment on the claims of
breach of fiduciary duty is denied.

IN RE BUDGET RENT A CAR CORP. SHAREHOLDERS
LITIGATION
No. 10,418 (Consolidated)
Court of Chancery of the State of Delaware, New Castle
March 15, 1991
In a class action, plaintiffs, former minority shareholders of the
target corporation, sought to challenge a merger. Plaintiffs characterized the merger as a management led cash out of the minority
public stockholders at a grossly inadequate price. Plaintiffs' amended
complaint alleged that the target corporation's directors were interested in the transaction, and, because procedural safeguards were
not instituted, the directors must establish that the merger was entirely
fair. Defendants argued that the merger was a third-party transaction
agreed to by the board of directors, a majority of whom were
disinterested.
The court of chancery, per Vice-Chancellor Berger, granted a
motion to dismiss based upon the plaintiffs' failure to state a claim.
The court held that the merger was not an interested transaction
and that the decisions made by the directors were protected by the
business judgment rule.
1. Corporations

C-307, 310(1), 310(2)

It is settled law that the entire fairness of a transaction will be
scrutinized by the courts where a majority of the directors approving
the transaction were interested or where a majority stockholder stands
on both sides of the transaction.
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Corporations

C---

307, 310(1)

Directors are "interested" if they appear on both sides of a
transaction or expect to derive any personal financial benefit from
it in the sense of self-dealing as opposed to a benefit which devolves
upon the corporation or all stockholders generally.
3.

Corporations

0

307, 310(1)

A majority stockholder stands on both sides of a transaction
when, by virtue of its domination of the subsidiary, it causes the
subsidiary to act in such a way that the parent receives something
from the subsidiary to the exclusion of, and detriment to, the minority
stockholders of the subsidiary.
4.

Corporations

C

307, 310(l)

In the context of determining demand futility, directors have
no financial interest by virtue of the fact that they are paid for their
services as directors.
R. Bruce McNew, Esquire, Pamela S. Tikellis, Esquire, and Carolyn
D. Mack, Esquire, of Greenfield & Chimicles, Wilmington, Delaware; Michael D. Donovan, Esquire, of Greenfield & Chimicles,
Haverford, Pennsylvania; and Gene Mesh & Associates, Cincinnati,
Ohio, of counsel, lead counsel for plaintiffs.
Richard L. Sutton, Esquire, and Edmond D. Johnson, Esquire, of
Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware; Mitchell
A. Karlan, Esquire, of Gibson, Dunn & Crutcher, New York, New
York, of counsel; and Kramer, Levin, Nessen, Kamin & Frankel,
New York, New York, of counsel, for defendants.
BERGER,

Vice-Chancellor

This is the decision on defendants' motion to dismiss a purported
class action brought by former minority stockholders of Budget Rent
A Car Corporation ("Budget"), following the merger between Budget
and Beech Holdings Corporation ("Holdings"). Plaintiffs characterize the merger as a management led cash out of the minority
public stockholders at a grossly inadequate price. Defendants, by
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contrast, say that this was a third party transaction agreed to by a
board of directors, a majority of whom were disinterested. For the
reasons that follow, I conclude that the Amended Complaint fails to

state a claim and must be dismissed.
The relevant facts, as alleged in the Amended Class Action
Complaint (the "Complaint") and the Budget Proxy Statement,' are
as follows. Budget is a Delaware corporation engaged in the vehicle
renting business. The company was wholly-owned by Transamerica
Corporation until September 1986, when it was acquired in a leveraged buy out by a group that included defendant, Gibbons, Green,
van Amerongen Ltd. ("GGVA") and certain members of Budget's
management. As a result of that transaction, defendant Fulcrum II,
L.P. ("Fulcrum"), a limited partnership whose general partner is
GGVA, became Budget's majority stockholder.
In May, 1987, Budget made a public offering of approximately
30% of its common stock at $14.00 per share. The public offering
generated approximately $40 million which was used to pay down
a portion of the company's debt. The offering reduced Fulcrum's
interest in Budget's common stock to about 44%. Through the third
quarter of 1988, Budget's common stock traded on the over the
counter market at between $9.50 and $16.00 per share. At all relevant
times, Budget's six member board of directors consisted of Messrs.
Green, van Amerongen and Walker, general partners of GGVA;
Mr. Goodall, president of another GGVA company; and Messrs.
Haley and Belzberg, Budget's two most senior officers and the owners
of more than 8% of Budget's common stock.
In August, 1988, an investment banking firm contacted Budget's
board and expressed its belief that the market was undervaluing
Budget's stock. After written and oral presentations by five investment
firms concerning the valuation of Budget's stock, the board announced on October 7, 1988 that it had engaged Morgan Stanley
& Co., Inc. ("Morgan Stanley") to explore alternatives to enhance
stockholder value, including the possible sale of the company. Morgan
Stanley contacted twenty-one potential acquirors including Ford Motor Company ("Ford"), which for many years had been the principal
supplier of Budget's rental vehicles.

1. The Complaint relies heavily on the description of the transaction as
contained in the proxy statement. Accordingly, the proxy statement will be deemed

incorporated by reference in the Complaint. See Lewis v. Straetz, Del. Ch., Civil
Action No. 7859, Hartnett, V.C. (Feb. 12, 1986).
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Morgan Stanley was preparing for a possible auction of Budget.
However, when approached by an officer of Ford, a Morgan Stanley
representative indicated that a preemptive bid-one that was at least
in the low $30s per share-would be given consideration. After several
meetings between the parties or their respective investment advisers,
on October 28, 1988, Ford presented its proposal to acquire all of
Budget's outstanding stock for $30.00 per share. Ford's representative
stated that its bid would be withdrawn if the parties were unable to
reach an agreement before the opening of business on October 31,
1988 or if the bid were revealed to any third party. In addition,
Ford's representative advised that if Budget were to forego the bid
in favor of an auction, Ford's auction bid, if any, could be lower
than $30.00 per share.
The parties negotiated over the next three days and on October 31,
1988, Budget's directors approved the merger and related transactions. Pursuant to the Merger Agreement, all of Budget's stockholders
received $30.00 per share for their stock. Holdings, which became
the sole stockholder of Budget, was capitalized as follows: (1) Fulcrum
contributed $1 million in exchange for all of the outstanding Holdings
common stock (10,000 shares); (2) Ford contributed $334 million in
exchange for all of the outstanding Series A and Series B preferred
stock (150,000 shares of Series A and 174,000 shares of Series B);
and (3) Messrs. Haley, Belzberg and other of Budget's top management contributed $10 million in Budget common stock valued at
$30.00 per share and cash for all of the outstanding shares of Series
C preferred (10,000 shares). Only the common stock and the Series
C preferred stock were given voting rights, with the common entitled
to one vote per share and the Series C entitled to 1/4 vote per share.
Thus, Ford, the owner of the Series A and Series B stock, had no
direct control over Holdings. The representation on Holdings' board
of directors also reflected Ford's lack of direct control. Subject to
certain conditions, the Holdings board was to consist of five directors
designed by a majority of the common stock, two of whom had to
be unaffiliated with Fulcrum or Budget, and two members designated
by the holders of a majority of the Series C stock, one of whom
had to be Budget's Chief Executive Officer. A majority of the Series
C stockholders could add two more members to the board of directors,
one of whom had to be unaffiliated.
Notwithstanding this capitalization and division of voting rights,
Ford retained significant indirect control through agreements limiting
transferability and in other ways restricting both the common stock
and the Series C preferred stock. Significantly, the common stock
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could not receive any dividends, share in any other distributions or
be sold for more than $30.00 per share. In addition, Ford had the
power to require that Fulcrum sell its stock to a purchaser designated
by Ford at any time. The Series C stock is generally not transferable
except to Holdings, other members of Budget management or a party
that purchases the Series B stock from Ford. The Series C stock is
also subject to several puts and calls which, in general terms, provide
the members of Budget management with a method of liquidating
their investment and provide Holdings and Ford, under certain
circumstances, the right to purchase all or a portion of the outstanding
Series C stock.
In conjunction with the merger, two pre-existing arrangements
were continued or formalized. GGVA had performed management
services for Budget prior to the merger and it was agreed that GGVA
would continue to provide those services at the then current annual
fee of $415,000 for as long as Fulcrum owned any Holdings common
stock. In addition, Ford and Budget entered into a Supply Agreement
pursuant to which at least 70% of Budget's vehicles would be purchased from Ford. Prior to the merger, Budget had been buying
and leasing a large portion of its fleet from Ford, but it does not
appear that the parties had any contractual commitments.
The merger was unanimously approved by Budget's directors
after considering, among other things, that: (1) in Morgan Stanley's
opinion, the merger price was fair from a financial point of view;
(2) the merger price represented a significant premium over historical
trading prices; and (3) based upon Morgan Stanley's discussions
with other potential acquirors, it did not appear that other parties
would propose a transaction at a higher price. The proposed merger
was presented to Budget's stockholders at a special meeting on
March 30, 1989. However, it was a foregone conclusion that the
merger would be approved since Fulcrum, Haley and Belzberg, who
collectively owned 52% of the outstanding stock, had committed to
vote in favor of the merger.
Plaintiffs' claim depends upon their characterization of the merger.
Plaintiffs argue that Budget's directors were interested in the transaction and that, in light of their failure to institute procedural safeguards, they must establish that the merger was entirely fair.
Defendants do not dispute that Messrs. Haley and Belzberg were
interested. They were members of Budget's top management and
were going to continue their employment following the merger.
Messrs. Haley and Belzberg also were given the opportunity to share
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in the future profits of Budget through their purchase of Holdings'
Series C stock.
The remaining four members of Budget's board of directors,
however, were not members of Budget's management and were not
to become owners of any Series C stock. Those four directors' interest,
if any, arose from their ties to GGVA and Fulcrum. Plaintiffs argue
that, since Fulcrum became the owner of the Holdings' common
stock, Fulcrum and its designees on the Budget board stood on both
sides of this merger. In addition, plaintiffs point out that GGVA
obtained a lucrative management services agreement in conjunction
with the merger.
[1-3] It is settled law that the entire fairness of a transaction
will be scrutinized by the courts where a majority of the directors
approving the transaction were interested or where a majority stockholder stands on both sides of the transaction. See Aronson v. Lewis,
Del. Supr., 473 A.2d 805, 812 (1984); Summa Corp. v. Transworld
Airlines, Inc., Del. Supr., 540 A.2d 403, 406-07 (1988). Directors
are "interested" if they "appear on both sides of a transaction [or]
expect to derive any personal financial benefit from it in the sense
of self-dealing as opposed to a benefit which devolves upon the
corporation or all stockholders generally." Aronson, 473 A.2d at 812.
Similarly, a majority stockholder stands on both sides of a transaction
when, "by virtue of its domination of the subsidiary, [it] causes the
subsidiary to act in such a way that the parent receives something
from the subsidiary to the exclusion of, and detriment to the minority
stockholders of the subsidiary." Sinclair Oil Corp. v. Levien, Del. Supr.,
280 A.2d 717, 720 (1971), cited with approval in Summa Corp., 540
A.2d at 406. The question, thus, is whether Fulcrum or its designees
on the Budget board obtained any benefits from the merger to the
exclusion and detriment of Budget's minority stockholders. As noted
above, plaintiffs claim that they did in the form of Fulcrum's ownership of Holdings common stock and GGVA's consulting agreement.
I disagree.
While it is true that Fulcrum became the owner of the Holdings
common stock, the restrictions on its ownership were so complete
as to guarantee that Fulcrum would receive no benefit as a Holdings
stockholder. Fulcrum could not share in Budget's growth or profits
either by receiving any distribution as a stockholder or by disposing
of its Holdings common stock. Ford provided virtually all of the
funds for the acquisition of Budget and, through the restrictions on
the Holdings common stock, Ford reduced Fulcrum's interest in
Holdings to that of a mere stakeholder. The reason for this somewhat
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unusual arrangement was acknowledged by plaintiffs in their Complaint, where they noted that the merger was structured as it was,
in part, to enable Ford to avoid antitrust problems. The Proxy
Statement explains that, since Fulcrum had been given clearance in
1986 to acquire more than 50% of Budget stock, there was no need
to make any pre-merger filings with the Federal Trade Commission

and Department of Justice under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976.
Plaintiffs do not offer any concrete examples of how Fulcrum
could derive a benefit from its ownership of Holdings common stock.
Nonetheless, they argue that Fulcrum must be more than a mere
stakeholder. Plaintiffs say that Ford would have violated the antitrust
laws if Fulcrum's ownership of Holdings stock was a sham. Since,
apparently, the FTC has taken no action against Ford, plaintiffs
contend that Fulcrum's ownership of Holdings common stock must
have had some real value.
I am not persuaded by plaintiffs' argument. It is not for this

Court to decide whether Ford violated any antitrust laws. It would
be equally inappropriate for this Court to make any assumptions or
draw any conclusions from the FTC's failure to take action. The
question is only whether Fulcrum obtained any benefit from its
ownership of Holdings common stock. The answer to that question
depends upon the nature of the stock and not the action or inaction
of the FTC.
The GGVA consulting agreement presents a slightly different
issue. I am satisfied that Fulcrum obtained no benefit from the
merger through its ownership of Holdings common stock because
that stock had no value to Fulcrum. The consulting agreement, by
contrast, provided $415,000 per year to GGVA. Thus, it could be
said that the four GGVA/Fulcrum directors benefitted from the
consulting agreement. However, I conclude that this benefit does
not create a disabling directorial interest.
[4] By the terms of its agreement with Ford, Fulcrum was to
remain the owner of Holdings common stock for no more than 16
months. Thus, the maximum amount that GGVA could expect under
the terms of the consulting arrangement would be approximately
$550,000. This amount, standing alone, appears to be very sizeable.
However, Fulcrum and its affiliates received slightly under $140
million for their 4.6 million shares of Budget stock. Under these
circumstances, there can be no question but that Fulcrum's interest
was in obtaining the highest possible price for its stock, not in
obtaining a short term consulting agreement for GGVA. See Grobow
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v. Perot, Del. Supr., 539 A.2d 180, 188 (1988) (where, in the context
of determining demand futility, the Court held that directors have
no financial interest by virtue of the fact that they are paid for their
services as directors); and In re Mobile Communications Corp. of America,
Inc., Del. Ch., Civil Action Nos. 10,627, 10,638, 10,644, 10,656 &
10,697, Allen, C. (Jan. 7, 1991), slip op. at 20 (where, in considering
a settlement, the Court noted that the directors' substantial stock
holdings "created powerful economic .

.

. incentives to get the best

available deal in the sale of [the company]").
Based upon the foregoing, I conclude that the Budget/Holdings
merger was not an interested transaction and that the decisions made
by the Budget directors are protected by the business judgment rule.
Accordingly, the Complaint fails to state a claim and defendants'
motion to dismiss is granted.
IT IS SO ORDERED.

GENMAR CORP. v. GENMAR INDUSTRIES, INC.
No. 933
Court of Chancery of the State of Delaware, Kent
January 14, 1991
This action involved the alleged infringement of a trade name.
Plaintiff, Genmar Corporation, sought injunctive relief and damages,
claiming that defendant, Genmar Industries, Inc., was causing confusion in the pleasure boat industry by its use of the name Genmar.
The court of chancery, per Vice-Chancellor Berger, held that
trade names vest only in users of those names. The court found that
the plaintiff failed to demonstrate a likelihood of confusion as between
the two parties now using the name Genmar. Accordingly, the court
entered judgment in favor of the defendant.
1. Trade Regulation

C--

6

The right to exclusive use of a trade name is determined by
the general principles of law governing unfair competition cases.
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461

Corporate trade names are to be afforded the same status as
unregistered trademarks.
3.

Trade Regulation

:

65

Under general principles of unfair competition, trade names and
trademarks vest only in users of those names or marks.
4.

Trade Regulation

0

65

In order to establish prior use, a plaintiff must show that its
use of the name has resulted in an association between the trade
name and the plaintiff's business; stated another way, plaintiff must
show that it engaged in sufficient activities to have acquired goodwill
under the trade name.
5.

Trade Regulation

65

The plaintiff may establish prior exclusive use by showing it
engaged in a number of activities using the trade name.
6.

Trade Regulation

C

64, 65

The use of a trade name must be open and notorious, although
the name need not be affixed to the goods and the goods need not
be sold under that name.
7.

Trade Regulation

65

The continuity of trademark rights is lost when the old and new
forms of the mark do not create the same commercial impression.
8.

Trade Regulation

C

65

Activities related to the desire to begin a business are not
sufficient to acquire goodwill in a trade name. While actual sale of
the product is not required, a method of sale must be established
to demonstrate prior exclusive use.
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Trade Regulation

C= 334

Even if a plaintiff can establish use, it will not be entitled to
relief if it fails to demonstrate a likelihood of confusion as between
the two parties who are now using the trade name.
10.

Trade Regulation

0-- 334

Factors which are relevant in determining whether there is a
likelihood of confusion between related goods include the strength
of the mark, the proximity of the goods, the similarity of the marks,
the evidence of actual confusion, the marketing channels used, the
type of goods and the degree of care likely to be exercised by a
purchaser, the alleged infringer's intent in selecting the mark, and
the likelihood of expansion of the product lines.
11.

Trade Regulation

C= 596

Evidence that use of two marks has already lead to confusion
is persuasive proof that future confusion is likely.
12.

Trade Regulation

C= 596

Evidence of prior confusion of the two marks will be discounted
where it is unclear or insubstantial.
13.

Trade Regulation

C

461, 467

Evidence of confusion is not probative and largely irrelevant
where it relates to instances of mistaken service of process which did
not occur in the trade or in the mind of the purchasing public.
14.

Trade Regulation

= 336

In assessing the likelihood of confusion between trade names,
the courts consider the typical buyer exercising ordinary caution.
15.

Trade Regulation

C-- 336

For the purpose of determining likelihood of confusion between
trade names, the buyer is expected to exercise greater care in his
purchases when the goods are expensive.
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363

A suggestive trade name is considered relatively weak and is
entitled to a restricted range of protection.
Charles W. Welch, III, Esquire, of Twilley, Street and Braverman,
Dover, Delaware; and J. Martin Obten, Esquire, and Joanne A.
Zervos, Esquire, of Etra & Etra, New York, New York, for plaintiff.
R. Franklin Balotti, Esquire, and Robert W. Whetzel, Esquire, of
Richards, Layton & Finger, Wilmington, Delaware; and Michael C.
Elmer, Esquire, and David M. Kelly, Esquire, of Finnegan, Henderson, Farabow, Garett & Dunner, Washington, D.C., for defendant.
BERGER,

Vice-Chancellor

This is the decision after trial in an action to enjoin alleged
infringement of a trade name. Plaintiff, Genmar Corporation, claims
to have used the trade name Genmar since its incorporation in 1984.
Defendant, Genmar Industries, Inc., did not begin using the name
Genmar until 1986. Plaintiff seeks injunctive relief and damages,
claiming that defendant's use of the name Genmar is causing confusion in the pleasure boat industry.
Ivan Schick ("Schick") is President and sole stockholder of
Genmar Corporation. Since moving from Turkey to the United States
in 1978, Schick has been involved in various enterprises designed
to promote Turkish interests in this country. Those enterprises were
primarily engaged in exporting dyestuffs, textile chemicals, home
appliances and synthetic fibers. In addition, one venture founded by
Schick, Hollista Trading Corporation ("Hollista"), acted as the United
States agent for the Profilo Group, a large Turkish conglomerate
whose Proteksan division manufactures pleasure boats. In 1984,
Schick consolidated his various ventures under a newly formed company called Genmar Corporation.
Hollista's involvement in the boating industry was limited. The
company did market research on import possibilities, a preliminary
investigation of customs regulations, and tried to establish contacts
in the United States that would lead to the sale of Proteksan yachts.
However, Hollista never sold or arranged the sale of a single boat.
Genmar Corporation continued these activities, but was no more
successful than Hollista in its efforts to sell Proteksan yachts.
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The nature and extent of Schick's activities in the boating
industry, both under the name Hollista and Genmar, was explored
in depth at trial. Schick began his efforts to promote boat sales in
1980. At that time, doing business as Hollista, he approached J. P.
Hargrave ("Hargrave"), a naval architect and boat designer. Schick
wanted to explore the possibility of Hargrave designing a boat for
Proteksan or of Proteksan building boats for Hargrave's clients. The
type of boat that Schick was trying to promote was a megayachta luxury boat that is over one hundred feet long and sells for several
million dollars. However, Schick's contacts with Hargrave tapered
off by 1983 because Proteksan decided not to purchase a design from
Hargrave, and Hargrave's clients showed no interest in having their
boats built by Proteksan shipyards in Turkey.
The record evidence indicates that Schick and Hargrave communicated very little with each other after the formation of Genmar
Corporation. The only correspondence, other than the exchange of
Christmas cards, was two letters sent by Schick dated February 22,
and March 12, 1984. The February letter announced the formation
of Genmar and provided a brief update on Schick's activities with
David L. Fraser, ("Fraser"), a custom yacht broker who Hargrave
apparently suggested to Schick. The March letter is merely a cover
letter attaching a copy of a letter to Fraser for Hargrave's information.
The attached Fraser letter provided technical data and pictures of
two megayachts whose hulls had been constructed by Proteksan.
Hargrave, who apparently does a large amount of business with
defendant, did not associate Schick with the name Genmar and,
before checking his files in connection with this litigation, did not
recall receiving any letters from Schick on Genmar letterhead. Hargrave did recall dealing with Schick individually and under the name
Hollista.
Schick first contacted Fraser late in 1983 and, after forwarding
Fraser brochures and technical information about several Proteksan
megayachts, Schick arranged for Fraser to visit Turkey and tour the
Proteksan shipyards in the summer of 1984. Shortly after that visit,
there were communications between Fraser, Schick and a representative of Proteksan concerning the possibility that Fraser would try
to sell the Proteksan megayacht, Tarabia. Fraser suggested a listing
price well below Proteksan's cost and Proteksan eventually sold the
boat in the European market without any assistance from Fraser.
Schick sent Fraser several letters between March 1984 and August 1985 that were either on Genmar stationary or made reference
to the Genmar name. The several pieces of correspondence sent to
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Fraser before February 1984 were on Schick's personal stationary.
Fraser claimed not to have associated Schick with the Genmar name,
although he acknowledged receiving the correspondence referred to
above.
Defendant, Genmar Industries, Inc., is a wholly-owned subsidiary of Minstar Inc. ("Minstar"). Prior to 1986, Minstar owned
several power boat companies including Wellcraft Marine Corporation, Hatteras Yachts, Inc. and Lund American, Inc. These com-

panies manufactured a variety of pleasure boats, ranging from large
luxury yachts to small fishing boats. In the spring of 1986, Minstar
decided to merge its several boat companies into one company, which
was renamed Genmar Industries, Inc. Prior to adopting the name
Genmar, defendant contacted its trademark counsel and requested

that the name be searched. The search report disclosed several common law names that contained the term Genmar, including plaintiff.

Bettie McLeod ("McLeod"), a paralegal for defendant's counsel,
anonymously contacted the various Genmar companies to determine
if the names were still being used and, if so, the nature of the
company's business. McLeod testified that the response from a representative of plaintiff was that they were in the import/export business but that they did not deal in boats.' In addition, as part of the
name clearance process, Minstar contacted CT Corporation to check
on the availability of the name Genmar Industries, Inc. CT Corporation advised defendant by letter dated April 18, 1986 that the
name was available.
Shortly after the consolidation, defendant made an initial public
offering of its stock and identified its involvement in the boat manufacturing business in the prospectus, press releases and various
filings accompanying the public offering. It is undisputed that defendant has been using the name Genmar in multi-million dollar
advertising campaigns, press releases and other business operations
since May 1986. After defendant was incorporated, the names of
the former boat companies were retained as divisions of Genmar
Industries, Inc. and those names continue to appear prominently in
defendant's advertising. However, the name Genmar is also used.
1. Plaintiff disputed Ms. McLeod's testimony on this point. Schick claimed
that he and his wife were on vacation and that there was no one at plaintiff's office
to have given such information. However, there were telephone records showing
that a call was made to plaintiff's office as well as McLeod's notes made at the
time she was performing the name search. The documentary evidence, thus, supports
McLeod's testimony, which I find credible and accept as true.
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Plaintiff contends that its prior use of the name Genmar precludes defendant from using that name in the boating business. It
argues that defendant's use of the name Genmar is likely to generate
confusion in the marketplace for boats, causing plaintiff irreparable
injury. Plaintiff notes the testimony of its Proteksan representative
that the Turkish government would be suspicious if plaintiff were
to change its name and that such suspicion could lead to the loss
of favorable business concessions presently provided by the Turkish
government. Defendant responds that plaintiff has not engaged in
sufficient activities to obtain trade name protection. Alternatively,
defendant argues that concurrent use of the name Genmar by both
plaintiff and defendant is not likely to generate confusion in the
boating industry.
[1-4] This Court provided a general statement of the applicable
legal principles in its decision on defendant's motion for summary
judgment. See Genmar Corp. v. Genmar Industries, Inc., Del. Ch., Civil
Action No. 933 (Kent), Berger, V. C. (August 31, 1989). In brief,
the right to the exclusive use of a trade name is determined by "the
general principles of law governing in unfair competition cases."
American Radio Stores, Inc. v. American Radio & Television Stores Corp.,
Del. Oh., 150 A. 180, 183 (1930). Corporate trade names are to be
afforded the same status as unregistered trademarks. Id. Under general principles of unfair competition, trade names and trademarks
veit only in users of those names or marks. Id. In order to establish
prior use, plaintiff must show that its use of the Genmar name in
the boat business has resulted in an association between the name
Genmar and plaintiff's business. Younker v. Nationwide .Mutual Ins.
Co., Ohio Supr., 191 N.E.2d 145 (1963). Stated another way, plaintiff
must show that it "engaged in sufficient activities to have acquired
goodwill" under the name Genmar. Dynamet Technology, Inc. v. Dynamet Inc., 593 F.2d 1007, 1010 (C.C.P.A. 1979).
Considering the record as a whole, I find that plaintiff has not
established use of the name Genmar under either phrasing of the
rule. The evidence as to any association between the name Genmar
and plaintiff's boat business came almost entirely from Hargrave
and Fraser. Both testified that they did not make the connection
between Schick and Genmar until the commencement of this litigation. Both men knew Schick and his association with Proteksan.
They also acknowledged receiving some correspondence on Genmar
stationary. However, the relatively few contacts that Hargrave and
Fraser had with plaintiff after the formation of Genmar apparently
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were not enough to create an association in their minds between
Schick and the new name of his company.
Plaintiff goes to some length in an effort to attack Hargrave's
credibility. Plaintiff points out that Hargrave remembered details
from the early 1980s while claiming not to remember more recent
correspondence from plaintiff. More importantly, Hargrave has had
a long and lucrative business relationship with defendant. Based
upon these and other purported indications of hostility, plaintiff
suggests that Hargrave's testimony should be disregarded. Plaintiff
does not offer any reason why Fraser's testimony also should be
ignored.
While I understand plaintiff's concern, I am not prepared to
disregard either Hargrave's or Fraser's testimony. Hargrave was first
contacted by Schick in 1980, at a time when Schick was doing
business under the name Hollista Trading Corporation. By the time
Genmar was incorporated in 1984, Schick and Hargrave had little,
if any, contact with each other. Thus, it is entirely plausible that
Hargrave remembered one of Schick's earlier business entities but
not the name Genmar. As to Hargrave's desire to maintain a good
business relationship with defendant, I am not prepared to discount
Hargrave's testimony on this basis alone. There is no evidence that
Hargrave received a significant portion of his total revenues from
business dealings with defendant. Moreover, although it may have
been in Hargrave's immediate interest to side with defendant on this
matter, Hargrave has been in business for more than 30 years and
presumably has a reputation that he would like to maintain. Finally,
even if this Court were to disregard Hargrave's testimony, all that
would remain on the issue of any association between plaintiff and
the name Genmar would be Fraser's testimony to the same effect
as Hargrave's.
[5-6] The other test for trade name use comes from Dynamet,
where the party claiming prior exclusive use had engaged in a number
of activities using the DYNAMET trade name. The Court noted
that:
... a prospectus haa been prepared and distributed to
potential investors, commitments for financial support from
some twenty-three investors had been obtained, and the
defendant had been incorporated under a name that included DYNAMET; a corporate office had been established;
[a representative of the company] had visited potential purchasers of defendant's products; and other activities, each
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involving use of the corporate name, had been carried outobtaining telephone service, checking account, checks, stationery, and business cards, ordering equipment necessary
for manufacturing operations, and offering products to be
manufactured in the price list dated January 1, 1968.
Dynamet, 593 F.2d at 1011 (footnotes omitted). These activities, when
viewed as a package, were held sufficient to enable a business entity
to acquire the goodwill necessary for a trade name. However, it is
not clear which of the Dynamet activities, alone or in combination,
were critical to the decision. The court noted that a subset of those
activities might not be sufficient. Id., citing Steer Inn Systems, Inc. v.
Laughner's Drive-In, Inc., 405 F.2d 1401 (C.C.P.A. 1969) (A business
door office sign, letterhead, and architectural drawings were not
sufficient to establish prior use of trade name). The use of a trade
name must be open and notorious, although the name need not be
affixed to the goods. Liquwacon Corp. v. Browning-FerrisIndus., T.T.&
A. Ed., 203 U.S.P.Q. 305, 309 (1979). Finally, it is not essential
that any goods be sold under the trade name. See New England
Duplicating Co. v. Mendes, 190 F.2d 415, 417 (1st Cir. 1951).
[7] In assessing whether plaintiff's activities were sufficient to
constitute prior use, the first question is whether activities that Schick
performed under the name Hollista should be included. It is settled
that the continuity of trademark rights is lost when the old and new
forms of the mark do not create the same commercial impression.
See Corporate Fitness Programs, Inc. v. Weider Health Fitness, Inc., 2
U.S.P.Q.2d 1682, 1687 (TTAB, 1987) (Marks "Shape-Up" and
"Shape" for fitness magazine held not to create the same commercial
impression). Here, the names Hollista and Genmar are readily distinguishable and do not appear to create any similar commercial
impressions. Thus, the only activities plaintiff can claim in its package
are those engaged in under the name Genmar.
[8] The evidence establishes the following activities undertaken
in the name Genmar: the company was incorporated and had a
business office; it obtained telephone service, stationary, and business
cards; and some of that stationery was used in correspondence with
Hargrave and Fraser. In Dynamet, the package of activities demonstrated that the business had progressed beyond the exploratory
stage to a point where investors had been found and the equipment
necessary to manufacture the product had been ordered. Here, by
contrast, plaintiff's activities reflect no more than a desire to begin
business as a foreign boat manufacturer's United States represen-
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tative. The original plan to have Hargrave design the Proteksan
boats was abandoned and the plan to have Fraser sell Proteksan
megayachts faltered when Fraser suggested a below cost sales price
for the Tarabia. In sum, although Schick took some steps toward
his goal of entering the United States market for the sale of megayachts, I find that he did not engage in enough activities to acquire
goodwill for the name Genmar. The fact that Genmar never sold a
Proteksan yacht is not critical to my finding. Rather, it is the fact
that Genmar did not find or establish a method of selling those
yachts in the United States. Accordingly, I conclude that plaintiff
has not established its prior exclusive use of the name Genmar in
the boating industry.
[9-10] Even if plaintiff had established use, it still would not be
entitled to relief because it failed to de'monstrate a likelihood of
confusion as between the two parties who are now using the name
Genmar. In AMF Inc. v. Sleekcrafi Boats, 599 F.2d 341 (9th Cir.
1979), the Ninth Circuit Court of Appeals set forth some of the
factors to be considered when determining whether there is a likelihood of confusion between related goods:
In determining whether confusion between related goods
is likely, the following factors are relevant:
1. strength of the mark;
2. proximity of the goods;
3. similarity of the marks;
4. evidence of actual confusion;
5. marketing channels used;
6. type of goods and the degree of care likely to be
exercised by the purchaser;
7. defendant's intent in selecting the mark; and
8. likelihood of expansion of the product lines.
Id. at 348-49 (footnote omitted).
[11-12] In arguing that there is a likelihood of confusion, plaintiff
points to the fact that the two names are identical and to the evidence
of actual confusion. Evidence that use of two marks has already lead
to confusion is persuasive proof that future confusion is likely. Plough,
Inc. v. Kreis Laboratories, 314 F.2d 635, 639 (9th Cir. 1963). However,
such evidence will be discounted where it is unclear or insubstantial.
See, e.g., AMF, 599 F.2d at 352 (incidence of confusion found negligible); Carter-Wallace, Inc. v. Procter and Gamble Co., 434 F.2d 794,
800 (9th Cir. 1970) (letters did not show actual confusion). Here,
plaintiff was mistakenly sued on two occasions where the proper
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party was defendant. In addition, plaintiff received requests for a
copy of defendant's prospectus and one or more telexes that apparently were intended for defendant. Finally, Proteksan expressed concern when it mistakenly believed that plaintiff was the owner of
several boat manufacturing companies and was making a public
offering.
[13] Plaintiffs evidence of confusion is largely irrelevant. The
instances of mistaken service of process are not probative since they
did not occur in the trade or in the mind of the purchasing
public. John Cur7y Skating Co. v. John Curry Skating Co., 626 F. Supp.
611, 614 (D.D.C. 1985); Menley &James LaboratoriesLtd. v. Approved
PharmaceuticalCorp., 438 F. Supp. 1061, 1066 (N.D.N.Y. 1977). The
same is true for the prospectus requests and telexes. Proteksan's
confusion after reading about defendant's public offering also must
be discounted. It was an isolated occurrence and, now that Proteksan
is aware of the existence of defendant, it is highly unlikely that there
would be any confusion in the future.
[14-15] By contrast to this very weak evidence of actual confusion, one of the other AMF factors provides strong support for a
finding of no likelihood of confusion. Both the type of goods at issue
and the degree of care likely to be exercised by a buyer make it
difficult to imagine how there could be any confusion between plaintiff
and defendant. The products at issue here are multi-million dollar
megayachts. In the past two years, less than 70 such yachts have
been sold in the United States; none of them by plaintiff and only
one by defendant. Normally, when assessing the likelihood of confusion to the public, the courts consider the typical buyer exercising
ordinary caution. HMH Publishing Co. v. Lambert, 482 F.2d 595, 599
(9th Cir. 1973). However, when goods are expensive, the buyer is
expected to exercise greater care in his purchases. Omega Importing
Corp. v. Petri-Kine Camera Co., 451 F.2d 1190, 1195 (2d Cir. 1971).
Here, the product in question is so expensive and sold so rarely that
there is virtually no possibility of confusion. A potential purchaser
surely would know the difference between a large American boat
manufacturer and a small company in the import/export business.
[16] Most of the other factors mentioned in AM either are
neutral or not very relevant to the megayacht business. The name
Genmar is a suggestive name since it subtly connotes something
about the underlying product. A suggestive tradename is considered
relatively weak and is entitled to a restricted range of protection. See
AMF, 599 F.2d at 350. On the question of defendant's intent, I find
that defendant did not know of plaintiff's boating activities before

