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adopting the name Genmar. An analysis of the marketing channels
used by the two parties, likewise, weighs against plaintiff. Both parties
now are listed in the National Marine Manufacturers Association.
However, only defendant has been regularly attending boat shows,
spending millions of dollars in advertising and preparing promotional
videos.
In sum, I find the most relevant factor to be that the product
in question is a multi-million dollar megayacht and I find that there

is virtually no likelihood of confusion by a purchaser of such a yacht.
Based upon the foregoing, I find that plaintiff has failed to establish
its claim for money damages or injunctive relief and judgment is
hereby entered in favor of defendant. IT IS SO ORDERED.

HUBBARD v. HOLLYWOOD PARK REALTY
ENTERPRISES, INC.
No. 11,779
Court of Chancery of the State of Delaware, New Castle
January 14, 1991
Cross-claimants sought a preliminary injunction to restrain the
Realty Board from enforcing a bylaw requiring shareholders who
desire to nominate candidates for director at the annual meeting to

furnish certain information to the corporation "not less than 90 days
in advance of the meeting or, if later, the seventh day following the
first public announcement of the date of such meeting." Crossclaimants allege that (1) the incumbent board's continued imposition
of the advance notice bylaw is inequitable and a breach of fiduciary
duty in these peculiar circumstances, and (2) irreparable harm to
the shareholder franchise will result unless the court intervenes. The
cross-defendants contend that Hollywood Park Operating Company
(Operating) has no standing to assert the claim, cross-claimants are
not threatened with irreparable harm, and there is no showing of
probable success on the merits because they have violated no fiduciary
duty owed to Realty's stockholders.
The court of chancery, per Vice-Chancellor Jacobs, held that
the contention that Operating does not have standing because it is
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not a shareholder of Realty need not be decided: Individual crossclaimants had standing to challenge the bylaw because, as shareholders, they have an interest in the opportunity to choose, as between
competing slates of candidates for director, which group should manage the corporation's affairs. The court further held that Realty
directors did not show that irreparable harm would not result if
injunctive relief were denied because, in order to elect their director
slate pursuant to consent solicitation, the cross-claimants must obtain
a majority on all outstanding voting shares of Realty, whereas to
prevail at the annual shareholders' meeting, cross-claimants need
only a plurality of the votes represented at the meeting in person
or by proxy. The court granted the cross-claimants' preliminary
injunction on the basis that the Realty Board took certain action,
after the nomination deadline had passed, that involved an unanticipated change of alliance of a majority of its members. Unless the
notice requirement is waived, the purpose of the bylaw, to assure
that stockholders and directors will have reasonable opportunity to
thoughtfully consider nominations and distribute full information to
shareholders, will be frustrated. The court concluded that the harm
caused to shareholders from enforcing the bylaw will greatly outweigh
the benefits.
1. Injunction

0= 138.21

On a motion for preliminary injunctive relief, the moving party
must demonstrate a reasonable probability of success on the merits;
that, absent injunctive relief, irreparable harm will occur; and that
the harm the moving party will suffer if the requested relief is denied
outweighs the harm the opponents will suffer if relief is granted.
2.

Corporations

0=197, 307, 320(1)

Even if shareholders' sole interest in suing is to protect their
status as directors, this does not necessarily conflict with the general
interest of shareholders in having an opportunity to choose, as between competing slates of candidates for director, which group should
manage the corporation's affairs.
3.

Corporations
Injunction

0

197, 320(1)

C=12, 14, 138.21

If directors' interposition of an advance notice bylaw to block
the nomination of any competing slate is an actionable interference
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with the shareholders' exercise of their corporate franchise, then a
denial of injunctive relief would result in irreparable harm by thwarting shareholders' voting rights.
4.

Corporations

0

197

The shareholders' right to vote includes the right to nominate
a contesting slate.
5.

Corporations

0

197, 198(1)

Irreparable harm is caused where the parties must win substantially more votes to succeed in their consent solicitation than
would be required for them to win a proxy contest at the shareholders'
meeting.
6.

Corporations

-

307, 310(1)

Where directors take action that, while legally permissible, is
done for an inequitable purpose, such action is a breach of fiduciary
duty that may be remedied by equity.
7.

Corporations

C= 197, 307, 310(1)

Where a board acts intentionally to impede or thwart the shareholders' exercise of voting power, those actions, even if taken in
good faith, will be invalidated unless the directors can show a compelling justification.
8.

Corporations

- 307, 310(1)

Director conduct intended to interfere with or frustrate shareholder voting rights is presumptively inequitable and will be invalidated unless the directors are able to rebut that presumption by
showing a compelling justification for their actions.
9.

Corporations

C= 54, 197, 307

No right to nominate a competing slate and no shareholder
right to vote has been impaired unless one posits that, at the time
they entered into the settlement agreement, the directors had a duty
to waive the bylaw notice requirement.
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10.

Corporations

0= 307, 310(1)

Occasions do arise where board inaction, even where not inequitable in purpose or design, may nonetheless operate inequitably,
and it cannot tenably be maintained that equity is without power
to grant relief to an aggrieved party in an appropriate case.
11.

Corporations

C

197, 310(1)

The shareholders' right to exercise their franchise, which includes
the right to nominate candidates for the board of directors, is fundamental in nature. However, the shareholders' right to exercise
their franchise can be restricted for valid corporate purposes by boardcreated procedural rules as long as those restrictions do not infringe
upon the exercise of the shareholders' rights in an unreasonable way.
12.

Corporations

C

54, 57, 197, 310(1)

An advance notice bylaw will be validated where it operates as
a reasonable limitation upon the shareholders' right to nominate
candidates for director; more specifically, such a bylaw must, on its
face and in the particular circumstances, afford the shareholders a
fair opportunity to nominate candidates.
13.

Corporations

C=197, 310(1), 370

A rule that imposes upon shareholders the burden of anticipating
a radical shift in the board's position and that encourages electionrelated behavior that may unnecessarily disrupt otherwise harmonious
board relationships is unsound.
14.

Corporations

C-- 320, 370

A judgment as to whether developments, including the management slate's agenda, are either "good" or "bad" in the business
or electoral sense is for the shareholders to make.
15.

Corporations

C=-197, 310(1), 370(1)

Relief will be denied where shareholders, unprovoked by any
board action, unilaterally and belatedly change their minds and decide
to nominate a slate of candidates for director.
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C:- 197, 307, 310(1)

Considerations of fairness dictate that the shareholders be afforded a fair opportunity to nominate an opposing slate, thus imposing upon the board the duty to waive the advance notice
requirement of the bylaw. This duty exists even though the board
acted in good faith and took no steps overtly to change the electoral
rules themselves.
17.

Corporations

0-54, 58, 197, 310(1)

The purpose of the bylaw, to assure that stockholders and directors will have a reasonable opportunity to thoughtfully consider
nominations and to allow for full information to be distributed to
stockholders, will be frustrated unless the advance notice requirement
is waived.
Lawrence C. Ashby, Esquire, Stephen E. Jenkins, Esquire, Keith
R. Sattesahn, Esquire, William P. Bowden, Esquire, and Philip
Trainer, Jr., Esquire, of Ashby, McKelvie & Geddes, Wilmington,
Delaware; and Hugh Steven Wilson, Esquire, Charles S. Treat,
Esquire, and Marc W. Rappel, Esquire, of Latham & Watkins, Los
Angeles, California, for cross-complainants.

Michael D. Goldman, Esquire, Donald J. Wolfe, Jr., Esquire, Peter
J. Walsh, Jr., Esquire, and Stephen C. Norman, Esquire, of Potter,
Anderson & Corroon, Wilmington, Delaware; Brian C. Leck, Esquire, and Marvin E. Garrett, Esquire, of Allen, Matkins, Leck,
Gamble & Mallory, Los Angeles, California, for cross-defendants
Hollywood Park Realty Enterprises, Inc., Warren B. Williamson,
Gay Firestone Wray, John V. Newman, Thomas W. Gamel, Jeffrey

J. Rhodes, and Vernon 0. Underwood, Jr.
Lewis H. Lazarus, Esquire, of Morris, James, Hitchens & Williams,

Wilmington, Delaware, for cross-defendants James M. Nederlander
and Leo Jaffe.
A. Gilchrist Sparks, Esquire, Alan J. Stone, Esquire, David G.
Thunhorst, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for cross-defendant R.D. Hubbard.
JACOBS,

Vice-Chancellor
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At issue on this motion for a preliminary injunction is the
validity, as applied to the instant facts, of a bylaw ("the advance
notice bylaw") of Hollywood Park Realty Enterprises, Inc. ("Realty"). That bylaw requires shareholders who intend to nominate
candidates for election to the board of directors to give the corporation
notice of that intent in advance of the annual shareholders' meeting.
Unless enjoined, the enforcement of the advance notice bylaw will
result in the "management" (i.e., the Realty incumbent board's)
slate of candidates running unopposed at the annual shareholders
meeting scheduled for January 28, 1991. The moving parties, who
are Realty stockholders, seek to enjoin the enforcement of that bylaw
in order to nominate an opposition slate of director candidates at
that meeting.
This action was originally filed by R. D. Hubbard ("Hubbard"),
who is a substantial shareholder of Realty and its sister corporation,
Hollywood Park Operating Company ("Operating"). Hubbard desires to change significantly the direction and management of both
corporations. He commenced a proxy contest and consent solicitation
to remove and replace those companies' respective boards of directors.
Frustrated because those boards refused his request for a thirty-day
extension of the advance notice bylaw deadline, Hubbard brought
this action on October 26, 1990 against Realty, Operating, and their
respective directors, for a judgment declaring that bylaw invalid on
its face. 1
A settlement was later reached between Hubbard and the Realty
board on November 19, 1990. Pursuant to that settlement, Hubbard
voluntarily dismissed his complaint as against Realty and its directors,
but not Operating. Thereafter, on December 6, 1990, Operating
and several of its directors, namely, John Forsythe, Merv Griffin,
Allen E. Paulson, Aaron Spelling, and Stanley Seiden (the "crossclaimants" or "movants' "),2 instituted a cross-claim against Realty
and its directors, including Hubbard, who had been appointed to
the Realty board as part of the settlement. The cross-claimants also
moved for a preliminary injunction to restrain the Realty board from
enforcing the advance notice bylaw as to them. After expedited

1. Both Operating and Realty have the identical advance notice bylaw.
Hubbard also seeks a judgment declaring those companies' Rights Plans (i.e.,
"poison pills") inapplicable to certain proxy solicitation activities. That latter claim
is not implicated on this motion.
2. These directors are also shareholders of Realty.
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briefing, the motion was argued on December 28, 1990, and supplemental post-argument memoranda were submitted on December
31, 1990.
This is the decision of the Court on the cross-claimants' motion
for preliminary injunctive relief.
I.

THE PERTINENT FACTS

Together, Realty and Operating own and operate the Hollywood
Park Race Track, a leading quarter horse and thoroughbred racing
facility located near Los Angeles, California. That race track was
originally owned and operated by Hollywood Park, Inc. ("HPI").
To gain certain tax advantages, HPI formed Realty and Operating,
as wholly-owned Delaware subsidiaries, in 1981. HPI then transferred
all of its non-real estate assets to Operating and merged into Realty.
Pursuant to the merger, all former HPI shareholders received one
share of Realty (the surviving corporation), and Realty then spun
off to those shareholders all of its shares in Operating, on the basis
of one Operating share for each Realty share.
Realty and Operating later entered into two agreements: (1) a
lease under which Realty granted Operating the right to manage the
operation of the race track; and (2) a pairing agreement providing
that the two companies' shares must be issued, traded, or transferred
in tandem, and that neither corporation may become a party to a
merger, sale of assets, or liquidation unless the other corporation is
also a party. Thus, Realty and Operating are paired; that is, their
common shares trade together as a unit consisting of one Realty
share and one Operating share, and the stockholders of the two
companies are essentially identical. However, the corporations' re3
spective boards of directors are different.
For many years the dominant force at both companies has been
Marjorie L. Everett ("Everett"), the Chairperson and Chief Executive Officer of Operating. As stated earlier, Hubbard, who is a
businesswoman, the majority owner of two racetracks, and a 9.9%

3. Realty has nine directors: Warren B. Williamson, James Nederlander,
Gay Firestone Wray, Leo Jaffe, John P. Newman, Thomas W. Gamel, Vernon
0. Underwood, Jeffrey J. Rhodes, and (since November 19) R. D. Hubbard.
Three of the aforementioned directors-Messrs. Williamson, Gamel, and Newmanwere also directors of Operating as of October 31, 1990. The remaining directors
of Operating's eleven person board are John Forsythe, Merv Griffin, Aaron Spelling,
Allen E. Paulson, Stanley Seiden, Marjorie Everett, Harry Ornest, and Bruce P.
McCall.
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shareholder of Realty and Operating, seeks to oust and replace Everett
as Operating's Chief Executive Officer, and also to replace those
directors of both companies who remain loyal to her.'
The advance notice bylaw that is the subject of this controversy
was adopted in mid-1989 under circumstances divorced from any
contest for control. At that time, both companies amended their
bylaws to require shareholders who desire to nominate candidates
for director at the annual meeting to furnish certain information to
the corporation, "not less than 90 days in advance of that meeting
or, if later, the seventh day following the first public announcement
of the date of such meeting." 5 Counsel for both companies' board
of directors advised them that the purpose of the notice requirement
was to "assure that the directors and stockholders will have a reasonable opportunity to thoughtfully consider any such proposals or
nominations and to allow for full information concerning them to
be distributed to stockholders, along with the arguments on both
sides." (Williamson Aff., Exh. E, p. 2).
The advance notice bylaws were first invoked in connection with
the December 8, 1989 annual stockholders' meetings of both companies. At that time, Thomas W. Gamel, a substantial shareholder
of Realty and Operating, threatened a proxy contest to elect his
slate of nominees to both boards. After the companies jointly and
publicly announced the annual meeting date, Mr. Gamel submitted
his proposed slate in timely fashion in accordance with the advance
notice bylaw. Twenty-three days after the deadline for nominations
had expired, both companies reached an accommodation with Mr.

4. Except for Messrs. Williamson and Newman, who were nominees on
Hubbard's proposed slate of directors, none of the Realty directors have any business

or social relationship with Hubbard. Also, except for Messrs. Gamel and Rhodes,
all of the Realty directors were invited to join the Realty board by Everett.
5. The required notice must set forth: (i) the name and address of the

stockholder who intends to make the nomination and of the person or persons to
be nominated; (ii) a representation that the stockholder is a holder of record of
stock of the corporation entitled to vote at such meeting and intends to appear in
person or by proxy at the meeting and nominate the person or persons specified
in the notice; (iii) a description of all arrangements or understandings between the

stockholder and each nominee and any other person or persons (naming such person
or persons) pursuant to which the nomination or nominations are to be made by
the stockholder; (iv) such other information regarding each nominee proposed by

such stockholder as would be required to be included in a proxy statement filed
pursuant to the SEC's proxy rules, had the nominee been nominated, or intended
to be nominated, by the board of directors; and (v) the consent of each nominee
to serve as a director of the corporation if so elected.
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Gamel, under which Mr. Gamel was added to the boards of both
companies and to their slates of management nominees. Mr. Gamel,
in turn, abandoned his proxy contest. The nominations were not
reopened, but no shareholder of either company objected.
Hubbard came on the scene when he filed, on August 3, 1990,
a Schedule 13D with the Securities and Exchange Commission,
disclosing that he had purchased 9.9% of the shares of Operating
and Realty and that he "intended to seek representation on [both
companies'] Boards of Directors for himself and his nominees, and
possibly to obtain control of such boards of directors." On September
13, 1990, Hubbard proposed to both companies' boards that he and
four of his designees be added as directors and be nominated for
re-election at Operating's next annual meeting. Citing perceived
deficiencies in the management of the race track, including a decline
in its profitability, Hubbard also proposed that Everett retire and
be replaced by himself as Operating's Chairperson and Chief Executive Officer.
On October 24, 1990, Operating and Realty publicly announced
that their annual meetings would be held on January 28, 1991, and
that pursuant to their advance notice bylaws, any shareholder intending to submit proposals or director nominations at either meeting
must submit the required notice by no later than October 31, 1990.
Shortly thereafter, Hubbard formally advised the boards of both
companies that Hollywood Park had no business need to receive the
bylaw-mandated information within the seven-day advance notice
bylaw period. He proposed that the bylaws be amended to allow
him thirty days to submit the required notice. Both boards rejected
Hubbard's proposals. Two days later, on October 26, Hubbard filed
this action for a declaratory judgment that the companies' advance
notice bylaws are invalid, both facially and as applied. On October
31, 1990, the deadline date for giving the required notice under the
advance notice bylaw, Hubbard supplied to both Realty and Operating the information required by that bylaw, including his proposed slate of eleven nominees for election to both boards.
On November 19, 1990, three weeks after the deadline for further
nominations, Hubbard and the Realty board resolved their dispute,
and formalized that resolution in an agreement (the "Settlement
Agreement"). The Settlement Agreement did not resolve or address
Hubbard's ongoing claims against Operating and its directors.
Under the Settlement Agreement, Realty's board voted to create
a new directorship, elected Hubbard to fill it, and also agreed to
appoint a committee of directors to nominate the "management"
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slate of candidates at Realty's annual meeting scheduled for January
28, 1991. In return, Hubbard agreed to abandon his proxy contest
and to drop his previously nominated "insurgent" director slate for
6
Realty.
The Settlement Agreement provision of particular significance
to this motion is the agreement of Realty's directors not to amend
or waive the advance notice bylaw to permit any stockholder to
nominate an insurgent slate at the annual meeting:
Realty represents and warrants that no stockholder other
than Hubbard delivered a notice to Realty relative to the
Annual Meeting pursuant to the Notice Requirement. Realty also acknowledges and agrees that the Notice Requirement
will not be amended or waived by the Board of Directors of
Realty at or prior to the Annual Meeting in order to permit
any stockholder to make nominations or proposals at the Annual
Meeting. (emphasis added)
The members of the nominating committee created pursuant to
the Settlement Agreement are Messrs. Williamson, Newman, and
Gamel, and Ms. Wray. Except for Ms. Wray, the nominating committee members are on record as supporting Hubbard's effort to
change the direction and management of Hollywood Park. Messrs.
Williamson and Newman have agreed to serve on Hubbard's slate
of candidates for election to both the Realty and Operating boards,
and Mr. Gamel nominated Hubbard to the Operating board several
months before. Those relationships, and the Realty board's contractual commitment not to waive the seven-day bylaw notice provision, make it virtually certain that Hubbard and persons allied
with him will be the uncontested "management" slate at Realty's
forthcoming annual meeting and will represent the majority of its
newly elected board.
On November 29, 1990, Hubbard issued ajoint proxy statement
soliciting proxies and consents to elect his slate of directors for
Operating at the annual stockholders' meeting to be held on January
28, 1991. The contested consent solicitation concluded on December
31, 1990.
On November 30, 1990, the five cross-claimants proposed to
Realty's board that Hubbard withdraw his proxy contest and par6. Under the Settlement Agreement Hubbard must be included as a candidate
on the Realty "management" slate; otherwise, he will be relieved of his obligations
under that agreement and remain free to mount a contested proxy solicitation.
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ticipate as an active bidder in an auction of both companies. Alternatively, the cross-claimants requested that the Realty board waive
the seven-day advance notice requirement (i) to permit them to
nominate a new slate that would be allied with Everett and would
favor the negotiated sale of both companies in an auction, and (ii)
to permit the shareholders to choose between the two contending
sides at Realty's forthcoming annual meeting.
On December 5, 1990, Realty's board determined that a sale
of the company was not in its shareholders' best interests, and rejected
the cross-claimants' other proposals, including their request that the
board waive Realty's advance notice bylaw. The following day, the
cross-claimants filed their cross-claim and motion for a preliminary
injunction seeking to restrain the Realty directors from enforcing the
bylaw as against them.

On December 15, 1990, the cross-claimants and Everett mailed
to Operating's shareholders new proxy materials disclosing that Operating's annual meeting date had been changed from January 28
to February 18, 1991, and that the cross-claimants were soliciting
proxies for that meeting as well as revocations of consents to elect
Hubbard's proposed slate of directors for Operating. The crossclaimants and Everett have also solicited proxies to elect their own
slate of nominees to the Realty board, and to remove and replace
the current Realty directors. 7

II.

PRELIMINARY MATTERS
A. The Nature of the Dispute

The nature of the present controversy is easily described. For

some time Realty has had in place an advance notice bylaw that
prescribes a certain period during which shareholders may nominate
candidates for election to the board of directors. The facial validity
of that bylaw is not contested, and the deadline for nominating
candidates at Realty's upcoming annual meeting has already passed.
Nonetheless, the cross-claimants now seek, and claim entitlement,

7. The meeting as to which the instant bylaw challenge pertains is Realty's
1989 annual stockholders' meeting. Realty's 1990 annual meeting will take place
on a date no later than June 30, 1991, i.e., within the next six months. That is
because a September 17, 1990 Realty board resolution requires Realty to have its
annual meeting within six months after the close of the fiscal year, which ends on
December 31, 1990.

UNREPORTED CASES
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to nominate an opposing director slate on the basis that (i) the post-

deadline Settlement Agreement with Hubbard represented a material
change of circumstances that Realty's shareholders could not have
anticipated before October 31, 1990, and that (ii) those changed
circumstances entitle the movants, in fairness, to propose a dissident
slate notwithstanding the bylaw's time constraints. Stated differently,
the cross-claimants argue that the incumbent board's continued interposition of the advance notice bylaw is inequitable and a breach
of fiduciary duty in these peculiar circumstances, and that irreparable
harm to the shareholder franchise will result unless this Court intervenes.
Certain Realty directors, as cross-defendants," vigorously oppose
that position. They contend that Operating has no standing to assert
the claim being advanced, and that in any event, the cross-claimants
are not threatened with irreparable harm. But the Realty directors'
prime contention-and the one accorded paramount treatment in
this Opinion-is that there is no showing of probable success on the
merits, because they have violated no fiduciary duty owed to Realty's
stockholders.
[1] On a motion for preliminary injunctive relief, the moving
party must demonstrate a reasonable probability of success on the
merits, that absent injunctive relief irreparable harm will occur, and
that the harm the moving party will suffer if the requested relief is
denied outweighs the harm the opponents will suffer if relief is
granted. Ivanhoe Partners v. Newmont Mining Corp., Del. Supr., 535
A.2d 1334, 1341 (1987). Because in my view the primary issue
concerns the element of probable success on the merits, I address
the standing and irreparable harm arguments at this point.
B.

Standing and IrreparableHarm

[2] The Realty directors challenge Operating's standing to challenge its bylaw on the ground that Operating is not a shareholder
of Realty and, therefore, no fiduciary duties are owed to it. However,
that contention need not be decided, because the individual crossclaimants are undisputed stockholders of Realty. It is suggested that
the individual cross-claimants' claim to be suing in their capacity as

8. Messrs. Nederlander and Jaffe do not support the position of their fellow
Realty directors, and have formally dissociated themselves from that position. References in this Opinion to the parties opposing the motion as the "Realty directors,"
should be understood as not including Messrs. Jaffe and Nederlander.
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Realty shareholders is mere pretense, because their sole interest is
to protect their status as directors of Operating. But even if (arguendo)
that were the movants' purpose, it does not necessarily conflict with
the interests of Realty shareholders generally. Those shareholders
have an interest in having an opportunity to choose, as between
competing slates of candidates for director, which group should manage the corporation's affairs. In addition, the individual cross-claimants otherwise meet the technical requirements for standing. Flerlage
v. KDI Corp., Del. Ch., C.A. No. 8007, Hartnett, V.0. (Jan. 29,
1986).
[3-4] Nor have the Realty directors persuaded me that no irreparable harm would result if injunctive relief were denied. The
claim is that the Realty directors' interposition of the advance notice
bylaw to block the nomination of any competing slate is an actionable
interference with the shareholders' exercise of their corporate franchise. Whether or not the Realty directors' actions are actionable
is, of course, heavily controverted. However, if they are, then a
denial of injunctive relief would result in irreparable harm by thwarting shareholders' voting rights. See International Banknote Co., Inc. v.
Muller, 713 F. Supp. 612, 623 (S.D.N.Y. 1989) ("Courts have
consistently found that corporate management subjects shareholders
to irreparable harm by denying them the right to vote their shares
or unnecessarily frustrating them in their attempt to obtain representation on the board of directors."); Aprahamian v. HBO & Co.,
Del. Ch., 531 A.2d 1204, 1208 (1987) (Irreparable harm can be
assumed where the postponement of a shareholders' meeting potentially defeats the will of the majority of shareholders); Blasius Industries,
Inc. v. Atlas Corp., Del. Ch., 564 A.2d 651, 659 (1988) ("The
shareholder franchise is the ideological underpinning upon which the
legitimacy of directorial power rests."). The shareholders' right to
vote includes the right to nominate a contesting slate. The Third
Circuit has so recognized:
We rest our holding as well on the common sense
notion that the unadorned right to cast a ballot in a contest
for office, a vehicle for participatory decisionmaking and
the exercise of choice, is meaningless without the right to
participate in selecting the contestants. As the nominating
process circumscribes the range of the choice to be made,
it is a fundamental and outcome-determinative step in the
election of officeholders. To allow for voting while main-
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taining a dosed candidate selection process thus renders the
former an empty exercise. This is as true in the corporate
suffrage contest-as it is in civic elections, where federal law
recognizes that access to the candidate selection process is
a component of constitutionally-mandated voting rights.
Durkin v. National Bank of Olyphant, 772 F.2d 55, 59 (3d Cir. 1985).
The Realty directors challenge the movants' basic factual premise. They contend that the movants' right to nominate a director
slate will not be thwarted, because the cross-claimants and Everett
are conducting a consent solicitation to elect their slate of candidates
for control of the Realty board, and the advance notice bylaw is not
an obstacle to that effort. It is claimed that because the cross-claimants
can achieve through their consent solicitation precisely that which
they seek to accomplish by way of injunctive relief (i.e., the nomination of their slate unencumbered by the bylaw), enforcement of
the bylaw in connection with the annual meeting cannot cause irreparable harm.
[5] Were the matter so straightforward this application could
easily be denied on that ground. However, as with much in life,
the issue is not quite that simple, because the directors' argument
overlooks one critical fact: To elect their director slate pursuant to
a consent solicitation, the cross-claimants must obtain consents representing a majority of all outstanding voting shares of Realty. 8
Del. C. §228(a). But to prevail at the annual shareholders' meeting
(assuming a quorum is present), the cross-claimants need garner
only a plurality of the votes represented at the meeting in person
or by proxy. 8 Del. C. §216. Hence, the cross-claimants could well
have to win substantially more votes to succeed in their consent
solicitation, than would be the case for them to win a proxy contest
at the shareholders' meeting. To that proposition the Realty directors
offer no cogent response.

Thus, the critical issue concerns the element of probable success
on the merits. As later discussed, the question that must be decided
is whether, at the time the Realty directors enteret into the Settlement
Agreement with Hubbard, there devolved upon them a fiduciary
duty not to enforce the advance notice bylaw. If there did, the motion
must be granted; if not, it must be denied.
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THE MERIT-RELATED CLAIMS

A. The Contentions
In order properly to identify, and then address, the legal issue
presented on this motion, a somewhat detailed recital of the parties'
merit-related contentions is necessary.
The movants contend that the continued enforcement of the
advance notice bylaw against them is inequitable, because during
the window of time prescribed by the advance notice bylaw, they
had no reason to suppose that it would be necessary for them to
nominate a dissident slate. At that point in time, both boards were
united in their opposition to Hubbard, and the movants believed
with good reason that Hubbard's effort to wrest control of Realty
would be opposed by the Realty directors themselves. Accordingly,
the movants contend that they had no cause to anticipate that after
the bylaw deadline had passed, a majority of Realty's directors would
suddenly choose to ally themselves with Hubbard, agree to arrangements designed to result in a board supportive of Hubbard and his
agenda, and contractually bind themselves not to waive the bylaw
specifically to prevent any opposition to their slate from being mounted.
The movants do not claim that the Realty directors lacked
entitlement to shift their allegiance to Hubbard after the bylaw
deadline had expired. What the movants do contend is that in these
circumstances that entitlement did not encompass the right to "lock
up" the election by denying to those shareholders who might disapprove of that alliance and agenda the opportunity to nominate an
opposing slate. Stated differently, the movants argue that the directors' right to make this material post-deadline change of position
carried with it the concomitant duty to allow shareholders to be
heard in opposition. That duty (they say) obligated the directors to
waive the advance notice bylaw requirement.
[6] The movants urge that the basis for that duty is found in
two lines of case authority. The first is the well-established doctrine
that where directors take action that, while legally permissible, is
done for an inequitable purpose, such action is a breach of fiduciary
duty that may be remedied by equity. Schnell v. Christ-CraftIndustries,
Inc., Del. Supr., 285 A.2d 437 (1971). 9 That doctrine has been
9. To be "inequitable,"

such conduct does not necessarily require a dis-

honest, selfish, or evil motive. Stahl v. Apple Bancorp, Inc., Del. Ch., C.A. Nos.
11,510 & 11,248, Allen, C. (May 18, 1990); Lerman v. Diagnostic Data, Inc., Del.
Ch., 421 A.2d 906, 912 (1980).
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applied to invalidate board action constituting an inequitable manipulation of the corporate machinery that affected adversely the
shareholders' right to conduct a contested election of directors. See
Schnell v. Chris-Craft Industries, Inc., supra; Aprahamian v. HBO & Co.,
Inc., supra; Lerman v. Diagnostic Data, Inc., Del. Ch., 421 A.2d 906
(1980). See also Condec Corp. v. Lunkenheimer Co., Del. Ch., 230 A.2d
769 (1967).10 The movants rely in particular upon Lerman, a case
where 63 days before the annual shareholders' meeting, the incumbent directors enacted a bylaw that required 70 days' advance notice
of nominations for directors. Because compliance with that notice
requirement was impossible ab initio and automatically precluded any
election contest, this Court found the application of the bylaw inequitable and granted injunctive relief. The movants maintain that
while the Lennan facts are different from those presented here, the
Lerman rationale applies with equal force, because the actions taken
by Realty's directors here also unfairly preclude an election contest.
[7-8] The cross-claimants also invoke the doctrine articulated in
Blasius Industries v. Atlas Corp., supra, that where a board acts intentionally to impede or thwart the shareholders' exercise of voting
power, those actions, even if taken in good faith, will be invalidated
unless the directors can show a compelling justification. In Blasius,
this Court invalidated action by incumbent directors to expand the
board and fill the newly created directorships. Those actions were
taken purposefully to thwart the insurgent stockholder's attempt to
expand the board and to obtain majority control through a written
consent solicitation. Conceptually speaking, Blasius breaks no new
ground, but it does represent a particularized application of the
Schnell doctrine to specifically defined circumstances. Stahl v. Apple
Bancorp, Inc., Del. Ch., C.A. Nos. 11,510 & 11,248, Allen, C. (May
18, 1990). Because of the fundamental importance of shareholder
voting rights to our system of corporate governance, Blasius may be
viewed as holding that director conduct intended to interfere with
or frustrate shareholder voting rights is presumptively inequitable
and will be invalidated, unless the directors are able to rebut that
presumption by showing a compelling justification for their actions.

10. In &hnell, the incumbent board advanced the annual meeting date, thereby
precluding a meaningful proxy contest. In Aprahamian, on the eve of the annual
meeting date, the board postponed the meeting for several months; as a result, the
proxies of the opposing slate would have been voided and their effort to gain control
thereby defeated.
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The movants argue that Blasius is directly applicable, because
the Realty directors' contractual covenant not to waive the advance
notice bylaw intentionally interferes with and thwarts the exercise of
the cross-claimants' legitimate right to nominate an anti-Hubbard
slate. They claim, moreover, that the absence of any compelling
justification is conclusively established by the explicit Settlement
Agreement recital that that covenant is intended "[not] to permit
any stockholders to make nominations or proposals at the Annual
Meeting."
The Realty directors, not surprisingly, vigorously dispute these
contentions. They contend that the Blasius rule is inapplicable to
these facts, and, alternatively, that there were compelling justifications
for their actions. The directors claim that they never took action to
impede the movants from nominating an opposing slate, and that
no shareholder voting rights have been thwarted, because the notice
deadline had expired and the shareholders had lost their right to
nominate any slate three weeks before the Settlement Agreement was
reached. They further point out that no claim is made that they (the
directors) deliberately delayed or timed the execution of the Settlement Agreement so that it would occur after the shareholders' nomination rights had expired. Moreover, the directors argue, if any
compelling justification need be shown, that showing has been made,
because: (i) the bylaw serves a salutary purpose and its facial validity
is not disputed, and (ii) the Settlement Agreement was reached to
resolve a potentially disruptive dispute with Hubbard, and the directors in good faith believed that it will serve the corporation's best
interests.
Those same arguments also form the basis for the directors'
contention that they are not guilty of any inequitable or manipulative
conduct. The directors argue that (i) for the movants to prevail,
they must show director action involving affirmative, inequitable
manipulation of the election process that in some way materially
disadvantaged the shareholders, and (ii) this case involves no inequitable manipulation similar to that stricken down in Schnell, Aprahamian, and Lerman. No inequity has been visited upon the shareholders
by the commitment not to waive the bylaw, because at the time the
Settlement Agreement was reached, the shareholders were no longer
entitled to nominate an opposing slate. That being the case (the
directors argue), their conduct cannot be wrongful or actionable,
unless they are found to have been subject to a continuing duty to
oppose Hubbard after the nomination period had expired. But, they
claim, no basis for any such obligation has been shown. Nor were
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the movants entitled to assume that the Realty board would continue
to oppose Hubbard, because they had been given ample notice, in
a memorandum by company counsel, of the possibility that a settlement might be reached. That that possibility was far irom theoretical is evidenced by the settlement reached with Mr. Gamel only
one year before under similar circumstances, after the bylaw notice
deadline had already passed. Accordingly, the directors conclude,
the movants had ample notice and opportunity to comply with the
bylaw, but chose not to do so.
Finally, the Realty directors contend that no material change
of circumstances has occurred from which an equitable duty to waive
the bylaw can be implied. Specifically, there was no "seizure of
control" of the board by Hubbard-only a decision to support
Hubbard's takeover effort and managerial agenda by certain Realty
directors who are independent of Hubbard in every significant way.
Nor (it is argued) would the election of the "settlement" management
slate represent a significant change in the direction of the company,
and the movants' claim that a policy dispute exists over whether or
not the racetrack business should be sold is a bogus afterthought,
contrived by the Everett faction solely for electioneering purposes.
Thus, far from any material change of circumstances, all that occurred
here was a 13th hour change of strategy by the cross-claimants, who
belatedly wanted to nominate an opposing slate. The Realty directors
suggest that if injunctive relief is justified in these circumstances,
corporate directors would be required to waive an otherwise valid
advance notice requirement whenever a shareholder group demands
it-a result that would effectively emasculate all such bylaws because
corporate boards could never be certain of their right to enforce
them.
B.

The Problem

[9] The foregoing recital identifies an important element missing
in both parties' analyses. The movants argue that Blasius compels
injunctive relief, yet Blasius applies only if there has been director
action intended to thwart the exercise of shareholder voting rights.
The only director action that could have that effect is the directors'
covenant in the Settlement Agreement not to waive the bylaw, but
at the time the directors made that agreement, no shareholder had
an existing right to nominate a dissident slate because the bylaw
deadline for nominations had already expired. Thus, in terms of
Blasius, no right to nominate a competing slate (and, concomitantly,
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no shareholder right to vote) has been impaired, unless one posits
that at the time they entered into the Settlement Agreement the
directors had a duty to waive the bylaw notice requirement. Thus,
the existence of such a duty is central to the movants' Blasius argument, yet that argument, as presented by the movants, presupposes-but does not of itself establish-that that duty existed.
The same problem inheres in the movants' inequitable manipulation theory. It is conceded that the Realty directors did not act
improperly in reaching an accord with Hubbard. That being the
case, on what basis can an agreement not to waive the advance
notice bylaw, reached after the notice deadline had expired, be found
inequitable, unless again one posits that at that point the Realty
directors had a duty to waive that bylaw? Thus, the inequitable
manipulation argument also raises-but does not fully answer-the
question that is pivotal to this case: At the time the Settlement
Agreement was executed, did the Realty directors become equitably
obligated to waive the advance notice bylaw? Stated differently,
although the bylaw notice requirement is facially valid and was
equitable at the time it originally became applicable, was the Realty
directors' subsequent refusal to waive the bylaw requirement inequitable? In my opinion the answer is yes."
C.

The Governing Standard

One might start by asking whether the Court should even
undertake this inquiry at all. A cogent argument might be made
that it should not. If, in order to establish the movants' Blasius, or
inequitable manipulation claims it becomes necessary to imply judicially a duty not previously recognized, should not that fact counsel
against extending those doctrines to situations not involving any
overt manipulation of or tampering with the election machinery?
The Realty directors so argue (albeit in different words and in a
different context), by contending that these doctrines apply only to
"affirmative" board action that changes the rules of the game in
the midst of an election contest, but they do not reach conduct
amounting simply to a board refusal or failure to change the rules
at a stockholder's behest.

11. Because the duty found to exist here is predicated upon the more comprehensive doctrine of Schnell and Lerman, I need not, and therefore do not, apply
Blasius in determining that relief should be granted.
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[10] However, the case-by-case development of the law governing fiduciary obligations-a process that is integral to our common
law tradition-cannot be constrained by so facile a distinction. From
a semantic and even legal viewpoint, "inaction" and "action" may
be substantive equivalents, different only in form. Moreover, occasions do arise where board inaction, even where not inequitable
in purpose or design, may nonetheless operate inequitably. If that
occurs, it cannot tenably be maintained that equity is without power
2
to grant relief to an aggrieved party in an appropriate case.
A hypothetical example suggested by the movants aptly illustrates
the point. Suppose that a board of a corporation which has an
advance notice bylaw, announces an annual meeting date at a time
when there is no public controversy over corporate control or policy.
The deadline for nominations passes without any dissident slate
emerging. The board then (in good faith and without having previously planned or considered it) decides upon and announces a
radical proposal to change the corporation's basic business or to
embark upon a similar program that, if announced before the nomination deadline, would have foreseeably generated controversy and
led to the nomination of a dissident slate. In this hypothetical case
opposition does, in fact, develop, and a shareholders' group makes
a request-which the board refuses-to waive the advance notice
bylaw requirement to enable a dissident slate opposing the incumbents' radical agenda to be nominated. In such circumstances, it
cannot be supposed that a court of equity must turn aside a claim
by shareholders for relief solely because the board's refusal to waive
the bylaw takes the form of "inaction."
The question, thus, is not whether the Court has the power to
imply an equitable duty of directors to waive the bylaw requirement,
but whether it should exercise that power in these circumstances.
That question can only be answered by reference to a governing
legal (or equitable) standard, and by then determining whether the
facts of this case measure up to that standard.
. [11] Blasius, Schnell, and the other authorities cited by the parties,
while not articulating such a standard, dearly inform any inquiry
12. Certainly a board cannot be heard to argue that it has no obligation even

to consider whether or not to redeem a poison pill rights plan in the face of a
noncoercive tender offer, simply because its refusal amounts to "inaction" rather
than affirmative board "action." Moran v. Household International,Inc., Del. Supr.,
500 A.2d 1346, 1354 (1985). For present purposes, a refusal to waive a nomination
bylaw cannot be meaningfully distinguished from a refusal to redeem a rights plan.
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into the subject. Those precedents reaffirm the fundamental nature
of the shareholders' right to exercise their franchise, which includes
the right to nominate candidates for the board of directors. That
those rights are fundamental does not mean that their exercise cannot
be restricted for valid corporate purposes by board-created procedural
rules. However, those restrictions must not infringe upon the exercise
of those rights in an unreasonable way. See, e.g., Datapoint Corp. v.
Plaza Securities Co., Del. Supr., 496 A.2d 1031, 1036 (1985) (permitting directors to adopt a bylaw that imposes minimal essential
provisions for ministerial review of action taken by shareholder written consent). Subject to that limitation, this Court has upheld the
validity of an advance notice bylaw which, by its very nature, restricts
the shareholders' right to nominate candidates for the board. Compare
Nomad Acquisition Corp. v. Damon Corp., Del. Ch., C.A. No. 10,173,
Hartnett, V.C. (Sept. 20, 1988) (upholding facial validity of advance
notice bylaw) with Lerman v. Diagnostic Data, Inc., supra (holding that
a nomination bylaw cannot be applied inequitably to thwart the right
to conduct an election contest).
[12] From these principles it may be inferred that an advance
notice bylaw will be validated where it operates as a reasonable
limitation upon the shareholders' right to nominate candidates for
director. More specifically, such a bylaw must, on its face and in
the particular circumstances, afford the shareholders a fair opportunity to nominate candidates. Because the facial validity of the
Realty bylaw is not contested, the inquiry ultimately focuses on
whether the bylaw, as applied in these circumstances, has afforded
the shareholders a fair opportunity to nominate director candidates.
D.

The Standard Applied

As previously noted, the Realty directors argue that the movants
were on notice of the plausible possibility that an accommodation
with Hubbard might be reached after the nomination deadline had
expired, but the movants took no timely action to nominate a slate.
If that view were accepted, relief should be denied, since the movants
would have been afforded a fair opportunity to nominate their slate.
However, that view of the law would place an unreasonable burden
of clairvoyance upon these movants and from a policy standpoint
would be unsound.
[13] The argument would impose unreasonable burdens, because the only "fact" of which these movants had fair notice was
a speculative possibility of a radical shift in the board's position.
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[14] My conclusion that the post-deadline agreements and accommodations with Hubbard represented a "material change of
circumstances" should not be read to imply any view of this Court
that those developments (including the management slate's agenda)
are either "good" or "bad" in the business or electoral sense. That
judgment is solely for the shareholders to make. All that this Court
can decide is whether, in these circumstances, the shareholders can
be asked to make that judgment without presently being afforded a
fair opportunity to nominate a dissident slate and to consider its
opposing views. In my view the answer must be no.
[15-16] This is not a case where the shareholders, unprovoked
by any board action, unilaterally and belatedly changed their minds
and decided to nominate a slate of candidates for director. In such
a situation, relief should clearly be denied. Rather, this is a case
where the Realty board itself took certain action, after the bylaw
nomination deadline had passed, that involved an unanticipated
change of allegiance of a majority of its members. It was foreseeable
that that shift in allegiance would result in potentially significant
changes in the corporation's management personnel and operational
changes in its business policy and direction. Such material, postdeadline changes would also foreseeably generate controversy and
shareholder opposition. Under those circumstances, considerations of
fairness and the fundamental importance of the shareholder franchise
dictated that the shareholders be afforded a fair opportunity to nominate an opposing slate, thus imposing upon the board the duty to
waive the advance notice requirement of the bylaw. And that duty
exists, even though concededly the Realty board has acted in good
faith and took no steps overtly to change the electoral rules themselves.
[17] Finally, policy, as well as purely equitable, considerations
also require this result. The Realty bylaw serves the proper purpose
of assuring that stockholders and directors will have a reasonable
opportunity to thoughtfully consider nominations and to allow for
full information to be distributed to stockholders, along with the
5 and Exh. E). Unless
arguments on both sides. (Williamson Aff.,
the advance notice requirement is waived here, that purpose will be
frustrated, at least to the extent that there will be no "arguments
on both sides" for shareholders to consider. Moreover, the bylaw's

fundamentally changed. Because those two corporations are "joined at the hip"
both legally and as a matter of practical business reality, any significant change at
one corporation would inevitably affect the other.
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That shift was inherently unknowable until after the nomination
deadline had expired. Even if it could fairly be said that the movants
had constructive notice of a potential radical shift in board allegiance,
such notice did not encompass the possibility that the board would
also contractually agree to foreclose the nomination of any competing
slate. Further, the directors' argument, if accepted, would encourage
undesirable corporate board behavior. For example, in corporations
having a majority of independent directors, the minority directors
might believe themselves compelled (in their capacity as shareholders)
to nominate a "dissident" slate to protect their positions, lest the
majority faction suddenly decide to stage a surprise electoral coup
after the nomination window had closed. In these circumstances a
rule that imposes upon shareholders the burden of anticipating such
perfidious contingencies, no matter how remote, and that encourages
election-related behavior that may unnecessarily disrupt otherwise
harmonious board relationships, is unsound.
Lastly, the directors contend that their accommodation with
Hubbard did not represent a radical shift in position, or a material
change in circumstances, such that their refusal to waive the advance
notice bylaw would unfairly deprive Realty's stockholders of a fair
opportunity to nominate a dissident slate. As earlier noted, the
directors argue that Hubbard did not seize control of the board (in
the sense of dominating a majority of its members), and the agenda
of the newly nominated "Hubbard slate" will not threaten a significant change in corporate direction or policy.
Again, I cannot agree. For present purposes, the fact that Hubbard may not dominate a majority of the Realty board is not critical.
It is sufficient-and the movants have preliminarily established to
my satisfaction-that certain Realty directors formed an alliance with
Hubbard that, assuming their election, would represent a majority
of the Realty board. That alliance intends to replace the present
management of Realty (and Operating) and to change significantly
the existing operating and management policies at the race track.
Hubbard himself so conceded in a joint proxy and consent statement,
wherein he represented his belief that "the interests of all of the
shareholders require that fundamental changes be made in the op'
eration and management of Hollywood Park."

3

13. Although that statement appears in Hubbard's proxy and consent solicitation materials for Operating, it necessarily is applicable to Realty as well. Realty
and Operating jointly own and operate the race track whose policies would be
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other purpose-to afford adequate time for information and reflection-can be achieved by a modest adjustment in the date of the
annual meeting, if needed. For these reasons, the policy underlying
the shareholders' fundamental right to exercise their franchise significantly outweighs the policies favoring the continued enforcement
of the bylaw. The harm caused to shareholders from enforcing the
bylaw will greatly outweigh its benefits.

Accordingly, a preliminary injunction will issue directing the

cross-defendants to waive the advance notice bylaw requirement so
as to afford any shareholder who so desires a reasonable opportunity
to nominate a dissident slate of candidates for election to the Realty
board.1 4 Counsel shall submit an appropriate form of order implementing the rulings in this Opinion.

INCE & CO. v. SILGAN CORP.
No. 10,941
Court of Chancery of the State of Delaware, New Castle
February 7, 1991
Plaintiffs, shareholders of a container manufacturing and distributing corporation, brought an action to challenge a cash-out
merger. Plaintiffs allege breach of fiduciary duties of loyalty and
candor, corporate waste, and aiding and abetting in connection with
the merger. Plaintiffs also commenced a statutory appraisal proceeding. Defendant corporate directors moved to dismiss.
The court of chancery, per Vice-Chancellor Chandler, held that
(1) directors did not act unfairly with respect to the timing of the

14. Although the relief granted is mandatory in nature, I find that the movants
have made a showing entitling them to that relief. &e 7i &rricers, Inc. v. SWVT

Acquisition Corp., Del. Oh., C.A. No. 10,427, Allen, C. (Mar. 2, 1989); Kingsidge
Capital Group v. Dunkin' Donuts Inc., Del. Ch., C.A. Nos. 10,907, 10,809, 10,825,
10,829, 10,831 & 10,899, Chandler, V.0. (Aug. 7, 1989).
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merger announcement because the time of mailing, not the time of
receipt, is determinative; (2) directors had received sufficient notice
of shareholders' claims of manipulation as to the merger transaction
to preclude dismissal; (3) the court cannot determine on record
whether shareholders' allegation with respect to adequacy of valuation
disclosure in consent solicitation is without merit; (4) fairness opinions
cannot be materially misleading in consent solicitations as they are
not required; (5) directors were under no duty to disclose an explanation for delay in executing the merger transaction or to disclose
the relationship between the merger and the corporation's acquisition
program; (6) directors were correct in representing to the minority
shareholders that they were required to demand an appraisal within
twenty days of the date of the consent solicitation; (7) shareholders
must amend their complaint to include a claim that disclosure documents were misleading because they failed to disclose that shareholders who tendered their consent to the merger would be barred
from pursuing an unfair dealing action; and (8) minority shareholders' corporate waste and business purpose claim fell outside their
entire fairness claim for failure to state a claim and lack of standing.
1.

Corporations

- 307, 310(2)

Issues concerning the timing of a transaction are actionable
under the fair dealing prong of entire fairness.
2.

Corporations

- 310

Disclosure claims are not claims for which appraisal provides
an exclusive remedy.
3.

Pretrial Procedure

0= 622

To grant a motion to dismiss for failure to state a claim, the
court must conclude, with reasonable certainty, that a plaintiff would
not be entitled to relief under any set of facts that could be proven
under the allegations made; a complaint need only give general
notice of the claim asserted and will not be dismissed unless it is
clearly without merit, either as a matter of law or fact, although
conclusory allegations of fact need not be accepted.
4.

Corporations

- 584

For merger announcements, it is the time of mailing and not
the time of receipt which is determinative.
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Corporations

C--

584

Minority shareholders' allegation challenging the timing of a
merger announcement fails to state a claim upon which relief can
be granted when they have alleged facts in support of directors'
position that notice was mailed twenty days prior to the closing of
the merger in compliance with Delaware law.
6.

Corporations

C= 310(2)

It is well established that issues of timing are actionable under
the fair dealing prong of entire fairness.
7.

Corporations

O= 584

Dismissal is not warranted when minority shareholders have
given sufficient general notice of a claim concerning actionable wrongs
for timing of the merger transaction.
8.

Corporations

C

584

The standard of entire fairness includes the obligation to disclose
with entire candor all material facts concerning the merger, so that
the minority stockholders will be able to make an informed decision
as to whether to accept the merger price or to seek judicial remedies,
such as appraisal, an injunction, or a post-merger damage action.
9.

Corporations

C--

584

Application of the disclosure standards required under an entire
fairness analysis is deemed even more compelling where minority
shareholders are being forced to relinquish their stock.
10.

Corporations

C

310(1)

The directors' fiduciary obligation to disclose all material facts
in an atmosphere of complete candor is well established, and the
appropriate legal test requires disclosure of those facts deemed material.
11.

Corporations

C

310(1)

A fact is material if there is a substantial likelihood that disclosure
of the omitted fact would have been viewed by the reasonable investor
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as having significantly altered the total mix of information made
available.
12.

Corporations

0

584

Because duty of candor claims are highly contextual, such claims
will rarely be an appropriate issue for resolution on a motion to
dismiss.
13.

Corporations

0= 584

Minority shareholders cannot challenge fairness opinions on the
grounds that they are misleading, even though one might consider
them of little value, because fairness opinions are not required as a
matter of law.
14.

Corporations

0

584

In disclosing information to shareholders, it is clear that corporate officials are not required to draw inferences, engage in selfflagellation, or speculate as to improper motives.
15.

Corporations

C---

584

Delaware law allows a majority shareholder to cash-out minority
shareholders solely for the purpose of increasing the majority's control
provided, of course, that the majority shareholder treats the minority
shareholder with entire fairness.
16.

Corporations

0

584

Minority shareholders' corporate waste allegations fail as a matter of law when the alleged excessive payments were made from
funds of a holding corporation of which minority shareholders are
not shareholders because minority shareholders do not have standing
to assert corporate waste claims for payments made by that holding
corporation.
Edward B. Maxwell,2nd, Esquire, and Bruce L. Silverstein, Esquire,
of Young, Conaway, Stargatt & Taylor, Wilmington; and Terry D.
Avchen, Esquire, and Mark G. Krum, Esquire, of Christensen,
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White, Miller, Fink & Jacobs, Los Angeles, California, for plaintiffs.
Allen M. Terrell, Jr., Esquire, and Daniel A. Dreisbach, Esquire,
of Richards, Layton & Finger, Wilmington, Delaware; and Kenneth
M. Kramer, Esquire, Dean S. Krystowski, Esquire, of Shearman &
Sterling, New York, New York, for defendants.
CHANDLER,

Vice-Chancellor

This action involves a minority shareholders challenge to a cashout merger. Plaintiffs, Ince & Co. and Fidelity Bankers Life Insurance
Company, commenced this action in June of 1989 to remedy alleged
breaches of fiduciary duty committed by certain of the individual
defendants (and allegedly aided and abetted by other defendants) in
connection with the merger of defendants Silgan Corporation and
Silgan Acquisition, Inc. Plaintiffs have also commenced a statutory
appraisal proceeding under 8 Del. C. § 262. Pending is defendants'
motion, pursuant to Chancery Court Rule 12(b)(6), to dismiss plaintiffs' non-appraisal action for failure to state a claim for which relief
can be granted. For the following reasons, defendants' motion is
denied, except as to those claims found to be legally insufficient.
I.

FACTS

Silgan Corporation ("Silgan") is a Delaware corporation, with
headquarters in Stanford, Connecticut. Silgan manufactures and distributes steel, aluminum and plastic containers for retail products.
Prior to the challenged merger, Silgan had three classes of common
stock outstanding (class A, class B and class C) and one class of
exchangeable, redeemable preferred stock. Only class A and B had
voting rights. Silgan's four member board of directors consisted of
defendants R. Philip Silver ("Silver"), D. Greg Horrigan ("Horrigan"), John F. Curley ("Curley") and Robert H. Niehaus ("Niehaus"). Curley and Niehaus are employed by defendant Morgan
Stanley & Co. Incorporated ("Morgan Stanley"), who through various entities had a substantial investment in Silgan.
All of the class A stock was beneficially owned by defendants
Silver and Horrigan through entities with which they are associated,
such as defendants DGH Holding Inc. ("DGH") and Silver Capital
Corporation ("Silver Capital"). As of June 7, 1989, there were
8,289,047 class B shares outstanding. Of these shares: 11,350 (0.14%)
were owned indirectly by Messrs. Silver and Horrigan; 3,191,442
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(38.5%) were owned by defendant Morgan Stanley Leveraged Equity
Fund, L.P. ("Equity Fund"); 3,202,792 (38.6%) were owned by
defendant Morgan Stanley Group Inc. ("M.S. Group"); and 406,163
(4.6%) were owned by non-party Bankers Trust New York Corporation ("Bankers Trust"). Together, the above parties who were
part or consented to the challenged merger held 82% of Silgan's
class B stock. All remaining class B shares were owned by various
institutional investors, such as plaintiffs.
Plaintiffs, Ince & Co. ("Ince") and Fidelity Bankers Life Insurance Company ("Fidelity"), acquired shares of Silgan around
August of 1987 in response to a solicitation on behalf of Silgan for
debt and equity financing. At that time, Fidelity purchased an investment package consisting of $4 million of senior subordinated
notes, $1.5 million of preferred stock (19,298 shares) and 150,000
shares of class B common stock. The stock purchased by Fidelity
was registered in the name of Ince, which held the stock for the
benefit of Fidelity.
Defendants Silgan Holdings, Inc. ("Silgan Holdings") and its
wholly-owned subsidiary, defendant Silgan Acquisition, Inc. ("Acquisition") were formed in April 1989 to acquire, through a series
of transactions, all the outstanding common stock of Silgan. The
Silgan Holdings board consisted of four seats all occupied by Silgan's
directors (Silver, Horrigan, Curley and Niehaus). Defendant Morgan
Stanley served as a financial adviser to Silgan Holdings in connection
with the mergers. Defendant S & H, Inc. ("S & H"), a management
services company affiliated with defendants Silver and Horrigan, also
provided financial services to Silgan Holdings in connection with the
merger. Plaintiffs have additionally named several individual defendants, each of whom is an officer, director or employee of one or
more of the above entities.
According to the record, the challenged transaction was conceived during the fall of 1988. It appears that Silver and Horrigan
wanted to increase their economic ownership and control of Silgan.
Certain other stockholders, namely the Morgan Stanley entities,
wanted liquidity for their share ownership. Discussions concerning
cashing-out the class B shareholders (held by the Morgan Stanley
entities as well as plaintiffs) commenced. The Silgan board also began
an evaluation of the company allegedly to determine both a price
and a transaction structure that would satisfy the control objectives
of Silver and Horrigan, and the liquidity concerns of the Morgan
Stanley entities, while, of course, providing a fair price to Silgan's
other shareholders.
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The Silgan board determined that Silgan had an equity value
equal to $6.50 per share. The board also agreed upon a transaction
structure that would enable Silver and Horrigan to increase their
economic ownership from 27.24% of Silgan to 41.75% of Silgan
Holding (which, by virtue of the merger, would own all the common
stock of Silgan) and increase their ultimate control of Silgan Holdings
by placing additional restrictions upon the sale of certain Silgan
Holdings common stock.
Immediately prior to the cash-out merger, Silgan Holdings acquired 100% of Silgan's class A common stock as a result of a
transaction in which Silgan Holdings paid each of defendants Silver
and Horrigan $6.1 million for their shares of Silgan class A stock.
Then, through the cash-out merger, each outstanding share of Silgan
class B stock, not directly or indirectly owned by Silgan Holdings,
would be converted into the right to receive $6.50 in cash unless
the owners of those shares properly exercised their appraisal rights.
After the valuation of Silgan and the transaction structure were
approved by Silgan's board, the valuation and structure were reviewed by the two largest holders of Silgan class B stock, namely
M.S. Group and Equity Fund. The general partners of Equity Fund
allegedly reviewed and approved the valuation and structure. One
partner's approval, however, was conditioned on Silgan obtaining
an opinion that the valuation of Silgan was fair from a financial
point of view. William Blair & Company ("Blair") was hired and
concluded that the consideration offered was fair from a financial
point of view.
The cash-out merger was conditioned upon the consent of a
majority of the outstanding shares of Silgan class A and class B
stock. Rather than call a meeting of stockholders to vote on the
merger, Silgan solicited stockholder consents. Consent was assured,
however, since all the beneficial owners of Silgan class A shares
(Silver and Horrigan) as well as 77% of the beneficial owners of
Silgan class B shares (the Morgan Stanley entities, Silver and Horrigan) had expressed their intention to approve the merger.
II.
Plaintiffs' complaint challenges the entire fairness of the present
cash-out merger that was uncontrovertedly initiated, negotiated,
structured and effectuated by the individual defendants. Plaintiffs
allege that the Silgan board, and others, breached their fiduciary
duty of loyalty, through their manipulation of the timing and structure
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of the transaction, and their duty of candor by providing the minority
shareholders with inadequate information respecting the merger and
the value of Silgan's stock. In addition, plaintiffs appear to plead a
corporate waste and a business purpose claim. The complaint also
alleges that certain other defendants aided and abetted the alleged
breaches of fiduciary duty.
[1-2] Defendants first argue that plaintiffs' complaint should be
dismissed because it raises only issues of valuation relegated to an
appraisal pursuant to § 262. To the extent plaintiffs assert claims
outside the appraisal remedy, defendants alternatively argue, those
claims fail as a matter of fact and law. Defendants note that Weinberger
v. UOP, Inc. stands for the proposition that cashed-out minority
shareholders should generally be required to use the appraisal remedy,
which was liberalized to ensure that minority shareholders received
the fair value of their shares. Weinberger, Del. Supr., 457 A.2d 701,
715 (1983). Defendants also point out, however, that in those cases
in which specific acts of unfair dealing are alleged, appraisal is an
inadequate remedy. In this regard, it is well established that issues
concerning the timing of a transaction are actionable under the fair
dealing prong of entire fairness. Weinberger, 457 A.2d at 711; Rabkin
v. Philip A. Hunt Chemical Corp., Del. Supr., 498 A.2d 1099, 1105
(1985); Sealy Mattress Co. v. Seal,, Inc., Del. Ch., 532 A.2d 1324,
1335 (1987). In addition, disclosure claims are not claims for which
appraisal provides an exclusive remedy. Porter v. Texas Commerce
Bancshares, Inc., Del. Ch., C.A. No. 9114, Allen, C., slip op. at 20
(Oct. 12, 1984); Seagraves v. Urstadt Property Co., Del. Ch., C.A. No.
10,307, Jacobs, V.C., slip op. at 11 (Dec. 4, 1989). The sole question,
therefore, is whether plaintiffs' duty of loyalty and candor claims
state a claim upon which relief can be granted. Defendants do not
appear to argue that plaintiffs' corporate waste and business purpose
claims are the type adequately addressed in an appraisal.
III.
[3] To grant a motion to dismiss for failure to state a claim,
the Court must conclude, with reasonable certainty, that a plaintiff
would not be entitled to relief under any set of facts that could be
proven under the allegations made. Rabkin, 498 A.2d at 1104; Porter,
slip op. at 9. In addition, "[a] complaint need only give
general notice of the claim asserted and will not be dismissed unless
it is clearly without merit, either as a matter of law or fact." Rabkin,
498 A.2d at 1104. Conclusory allegations of fact or law, however,
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need not be accepted. Weinberger v. UOP, Inc., Del. Oh., 409 A.2d
1262 (1979), rev'd on other grounds, Del. Supr., 457 A.2d 701 (1983).
IV.
As stated, plaintiffs allege, through their entire fairness claim,
that defendants breached their duties of loyalty and candor, structured
and executed the merger for an improper purpose and, in the process,
committed acts of corporate waste. Plaintiffs' duty of loyalty claim
appears to consist of three allegations. The first allegation is that
defendants timed the merger to preclude an evaluation of Silgan's
allegedly superior financial performance for the first quarter of 1989
and the value of its recent acquisitions. Second, plaintiffs allege that
defendants decided to enhance Silgan's long-term value through an
acquisition program contemporaneously with their decision to freezeout Silgan's minority shareholders. And finally, plaintiffs allege that
the announcement of the merger was timed to leave the minority
with less than the statutory minimum period of time to determine
whether to consent to the freeze-out merger, pursue an appraisal or
seek other relief.
Of the three allegations comprising plaintiffs' duty of loyalty
claim, defendants have directly challenged only the allegations concerning the timing of the merger announcement. Defendants challenge plaintiffs' allegations with the straightforward assertion that the
cash-out merger documents were distributed 23 days prior to the
merger's consummation thereby complying with the 20-day notice
period required by Delaware law. See 8 Del. C. § 251.
[4] Plaintiffs do not contest defendants' claim that the merger
documents were mailed out 23 days before the consummation of the
merger. Indeed, paragraph 27 of the complaint asserts that the merger
documents were mailed to plaintiffs on June 7, 1989 (23 days before
the June 30, 1989, merger consummation). Instead, plaintiffs assert
that they did not have adequate time to review the merger documents
because they did not receive them until June 12, 1989 (less than 15
days before the merger consummation). It is the time of mailing,
and not the time of receipt, however, which is determinative under
8 Del. C. § 251.
[5] Plaintiffs have therefore alleged facts in support of defendants' position that notice was mailed 20 days prior to the
dosing of the merger in compliance with Delaware law. See 8 De.
C. § 251. For this reason, plaintiffs' allegation challenging the timing
of the merger's announcement fails to state a claim upon which relief

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 17

may be granted. See Patents Management Corp. v. O'Connor, Del. Ch.,
C.A. No. 7110, Walsh, V.C. (June 10, 1985) (dismissing claim that
shareholders were given insufficient time to review merger proxy
materials because the materials had been mailed more than 20 days
prior to the shareholder vote).
Plaintiffs' next allegation concerning the initiation and timing
of the merger is that the Silgan directors manipulated the timing of
the transaction so to preclude evaluation of Silgan's performance for
the first quarter of 1989 and the value of its recent acquisitions.
This allegation, as I understand it, is that defendants manipulated
the timing of the transaction in order to hide Silgan's true value.
Defendants do not directly address this allegation, except through
their general argument that plaintiffs' claims should all be relegated
to an appraisal proceeding.
[6] It is well established that issues of timing are actionable
under the fair dealing prong of entire fairness. Weinberger, 457 A.2d
at 711; Rabkin, 498 A.2d at 1105; Sealy Mattress Co. v. Sealy, Inc.,
Del. Ch., 532 A.2d 1324, 1335 (1987). Plaintiffs' allegations, if true,
could establish an actionable wrong not properly addressed in an
appraisal. Without commenting further, I find that plaintiffs have
given sufficient notice to state such a claim. (See Complaint
28,
29, 35(a)).
[7] Plaintiffs' final timing allegation is that defendants determined to pursue the merger contemporaneously with their decision
to enhance Silgan's value through a progress of acquisitions. The
purported wrong, one supposes, is that defendants timed the merger
to deprive the minority shareholders of Silgan's long-term value.
Accepting the complaint's allegations with regard to this claim, I
cannot say, at this juncture, that it is clearly without merit as a
matter of law or fact. Plaintiffs have given sufficient general notice
of the claim to survive a motion to dismiss.
[8-9] Plaintiffs' fair dealing claim also includes alleged breaches
of the duty of candor. The parties do not contest that entire fairness
includes the obligation "to disclose with entire candor all material
facts concerning the merger, so that the minority stockholders [will]
be able to make an informed decision as to whether to accept the
merger price or to seek judicial remedies such as appraisal, an
injunction, or a post-merger damage action." Sealy Mattress Co., 532
A.2d at 1335. Application of the required disclosure standards is
deemed even more compelling in the present case where plaintiffs
are being forced to relinquish their stock. Wacht v. Continental Hosts,
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Ltd., Del. Ch., C.A. No. 7954, Berger, V.C., slip op. at 7 (Apr.
11, 1986).
[10-12] Defendants' fiduciary obligation to disclose all material
facts in an atmosphere of complete candor is well established. Sealy
Mattress Co., 532 A.2d at 1338 (citing Rosenblatt v.Getty Oil Co., Del.
Supr., 493 A.2d 929, 944 (1985)). The appropriate legal test as
articulated in Rosenblatt requires disclosure of those facts deemed
material. A fact is material if there is a "substantial likelihood that
disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the 'total mix' of
information made available. Rosenblatt, supra, (citing TSC Industries,
Inc. v.Nortkway, Inc., 426 U.S. 438, 449 (1979)). In addition, because
duty of candor claims are highly contextual, this Court has stated
that such claims "will rarely be an appropriate issue for resolution
on a motion to dismiss." Porter, slip op. at 8-9.
Plaintiffs advance five specific claims of inadequate disclosure.
The first is that the consent solicitation statement is materially misleading since it effectively undervalues Silgan by failing to include
Silgan's recent acquisitions and record high earnings for the first
quarter of 1989. Defendants answer that page seven of the consent
solicitation dearly discloses Silgan's recent acquisitions and the Silgan
board's belief that the aggregate fair value of the acquired businesses
was equivalent to the aggregate consideration paid. Information concerning Silgan's first quarter of 1989, defendants add, was fully
disclosed in the prospectus disseminated to plaintiffs and was otherwise available in Silgan's Form 10-Qfiled with the SEC. Defendants
argue that plaintiffs' claim is not that material facts were omitted,
but that defendants did not properly value the recently acquired
companies or properly consider the first quarter earnings when determining that the $6.50 cash-out price was fair. Such a claim, the
argument goes, presents a question of valuation judgment properly
resolved in an appraisal proceeding.
Although defendants' argument has appeal, plaintiffs' allegations
cannot be dismissed on the present motion. Even if I accept defendants valuation judgment as proper, I cannot say on the present
record that defendants have adequately disclosed the valuations and
why they were done as they were. This does not, of course, preclude
defendants from establishing otherwise on a more expanded record.
[13] Plaintiffs' second disclosure claim is that the Blair fairness
opinion is also materially misleading because it failed to properly
consider the recent acquisitions and to obtain an update to reflect
the first quarter earnings. Defendants answer that the Blair fairness
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opinion is in no way misleading because it fully discloses its alleged
deficiencies. First, the opinion states that it followed the board's
directive in valuing the recent acquisitions at the aggregate consideration paid for them. Second, the opinion clearly states when the
opinion was rendered and that Blair was not asked to and was not
under an obligation to update its fairness opinion. With such disclaimers one cannot say that the opinion is misleading even though
one might consider it of little value. For this reason and because
fairness opinions are not required as a matter of law, plaintiffs'
second disclosure claim must be dismissed. Seagraves, slip op. at 14
(citing Smith v. Van Gorkom, Del. Supr., 484 A.2d 858, 876 (1985)).
Plaintiffs' third disclosure claim, that defendants failed to offer
any explanation for the delay between the decision to pursue the
merger and its ultimate execution, can be considered with their
fourth, that defendants failed to disclose the relationship between the
merger and Silgan's acquisition program. Defendants correctly point
out that neither claim has been pled and therefore do not exist for
purposes of this motion. I will, however, consider them, as they
have been presented in plaintiffs' brief, because they clearly fail to
state a claim upon which relief can be granted.
[14] Concerning the alleged delay in consummating the merger,
it is not clear from the record that there was in fact any delay
considering that the merger was first conceived in the fall of 1988
and was executed in June of 1989. In addition, there are no allegations
of a relationship between the merger and the recent acquisitions.
Both claims, it seems, hinge on plaintiffs' belief that the merger was
timed to deprive plaintiffs of the future earnings associated with the
recent acquisition and to hide the value of those acquisitions. In
disclosing information to shareholders it is clear that "corporate
officials are not required to draw inferences, engage in self-flagellation
or speculate as to alleged improper motives." In re Damon Corp.
Securities Litigation, [1988-89 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 94,040, at 90,873-74 (Del. Ch. 1988) (citing Fisher v. United
Technologies, Del. Ch., C.A. No. 5847, slip op. at 9 (May 12, 1981)).
Plaintiffs' next claim that defendants misrepresented to the minority shareholder that they were required to demand an appraisal
within 20 days of the date of the consent solicitation instead of 20
days after, as plaintiffs believe the law requires. Although one cannot
find this claim in the complaint, it can be disposed of for the simple
reason that it misconstrues Delaware law. If corporate action is
authorized under § 228, as in the present case, § 262(d)(2) provides
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that either before the effective date of the merger or within ten days
thereafter, stockholders should be notified of their appraisal rights
and that demands for appraisal shall be made "within 20 days after
the mailing of the notice." The complaint, as well as plaintiffs' brief,
nowhere asserts how defendants' correct explanation of the law was,
or could be, misleading to stockholders.
Plaintiffs' final disclosure claim is troubling. They assert, in
their brief opposing defendants' motion, that the disclosure documents
are misleading because they fail to disclose that shareholders who
tendered their consent to the merger would be barred from pursuing
an unfair dealing action. While defendants challenge the sufficiency
of the claim, I am unable to dismiss the claim on the present record.
Plaintiffs must amend their complaint within twenty days to plead
such a claim.
Plaintiffs' final two claims fall outside their entire fairness claim.
The first such claim, corporate waste, asserts that the merger was
structured to provide extraordinarily excessive payments to certain
of the defendants. Complaint
35(c), (d). The second, which
appears to be some type of "business purpose" claim, contends that
the merger is illegal because its sole purpose was to increase certain
defendants' control of Silgan. Id.,
350).
[15] To the extent plaintiffs assert a business purpose claim
(which is not entirely clear since they do not discuss such a claim
in their brief) it is dismissed for failure to state a claim for which
relief can be granted. Delaware law allows a majority shareholder
to cash-out minority shareholders solely for the purpose of increasing
its (the majority's) control provided, of course, that the majority
shareholder treats the minority shareholder with entire fairness. Wdnberger, 457 A.2d at 715; Kleinhandler v. Borgia, Del. Ch., C.A. No.
8334, Berger, V.C., slip op. at 6 (Mar. 31, 1987).
[16] Plaintiffs' corporate waste allegations also fail as a matter
of law. In paragraphs 35(c) and (d) of the complaint, plaintiffs allege
that the merger was structured to provide extraordinarily excessive
payments to defendants Morgan Stanley and S & H. These payments, however, were made from funds of Silgan Holdings of which
plaintiffs are not shareholders.' Plaintiffs, who are shareholders of

L This information is found on page 11 of the consent solicitation document.
This Court typically considers referenced disclosure documents on motions pursuant
to Rule 12(b)(6). See Patents Management Corp. v. John K. O'Connor, Del. Oh., C.A.

No. 7110, Walsh, V.C. (June 10, 1985).
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Silgar, do not have standing to assert corporate waste claims for
payments made by Silgan Holdings. In addition, even if plaintiffs
had standing, they have not made the allegations necessary to maintain an indisputably derivative claim. See Bokat v. Getly Oil Co., Del.
Supr., 262 A.2d 246 (1970). Plaintiffs' corporate waste claims, to
the extent plaintiffs have made them and stand by them, are dismissed.
The defendants' motion to dismiss is denied, except as to those
claims found herein to be legally insufficient. Plaintiffs aiding and
abetting claims fall as to those claims herein dismissed. Counsel shall
submit a form of order implementing these rulings.

KUMAR v. RACING CORP. OF AMERICA, INC.
No. 12,039
Court of Chancery of the State of Delaware, New Castle
April 26, 1991
Plaintiffs, preferred stockholders in the target corporation, sought
(1) a continuation of the temporary restraining order enjoining the
defendants from taking any further steps to effectuate the merger,
(2) mandatory injunctive relief to require the target to issue shares
of common stock pursuant to a stockholders' agreement, and (3) an
order requiring the defendants to include plaintiff Kumar as a continuing member of the target's board. Plaintiffs asserted that (1) the
merger was not entirely fair, (2) the defendant directors' decision to
approve the merger was without due care, and (3) the merger violated
the terms of the target's restated stock certificate.
The court of chancery, per Vice-Chancellor Berger, granted in
part and denied in part plaintiffs' motion for preliminary injunction,
holding that (1) the merger transaction did not meet "entire fairness"
requirements; (2) the defendants violated their duty of care; and (3)
it was unclear from the terms of the restated certificate whether
plaintiffs' conversion rights could be extinguished following a merger,
so that plaintiffs had not established a likelihood of success on the
merits as to their claimed rights under the restated certificate.
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<-

316(1)

When directors of a corporation are on both sides of a transaction, the entire fairness of the transaction will be the standard of
review upon final hearing.
2.

Corporations

C

310(1)

The concept of entire fairness includes matters of fair dealing,
as well as fair price. Fair dealing embraces questions of when the
transaction was timed; how it was initiated, structured, negotiated,
and disclosed to the directors; and how the approvals of the directors
and shareholders were obtained. Fair price includes all relevant factors
concerning the economic and financial considerations of the proposed
merger.

3.

Corporations

0= 584

The timing of a merger constitutes unfair dealing when (1) the
minority stockholders are financially injured by the timing, and (2)

the controlling stockholder gains from the timing of the transaction
what the minority lost.
4.

Corporations

C--- 310(2)

Although the procedures followed in the merger of a small
corporation may not normally be as elaborate as those followed by
larger companies, fair dealing is still required.
5.

Corporations

0

310(1), 310(2)

Deliberately keeping stockholders in the dark concerning a merger,
thereby preventing them from protecting their rights, is unfair dealing.
6.

Corporations

C

310(1)

Private stock transactions between shareholders and the corporation can be examined to determine the fairness of a merger price

when there is no market for the stock.
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310(2)

In the specific context of a merger, a director has a duty to act
in an informed and deliberate manner in determining whether to
approve an agreement of merger before submitting the proposal to
the stockholder.
8.

Corporations

C

310(2)

A board, as a whole, has not acted in an informed manner
when the only disinterested director was intentionally misled and,
during the meeting at which the vote was taken, no documents were
distributed and no financial analysis was presented.
9.

Injunction

0

138.6

Where the plaintiffs have established a reasonable probability
of success on the merits, the question becomes whether they are
threatened by irreparable harm.
10.

Injunction

C

138.42

A preliminary injunction is the conventional remedy when a
shareholder establishes that a proposed merger is likely to be found
to be in violation of law or of the board's fiduciary obligations.
11.

Injunction

C

138.21

A strong showing of success on the merits may compensate for
a weak showing of irreparable harm.
12.

Injunction

C

138.42, 133

A mandatory injunction requiring the target corporation to issue
common stock pursuant to conversion rights contained in the stock
certificate is not appropriate where plaintiffs have not established a
likelihood of success on the merits of their claimed right under the
restated certificate and the court is satisfied that the plaintiffs can
be made whole at a later date.
13.

Injunction

C= 138.42, 133

A mandatory injunction requiring plaintiff director to remain
on the board is an inappropriate remedy in a proceeding seeking to
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continue a temporary restraining order which prevents a merger from
culminating; an appropriate remedy is to make arrangements so that
a director out of office is given notice by the sitting board of any
action proposed to be taken out of the ordinary course of business.
Michael Hanrahan, Esquire, John H. Small, Esquire, Chandlee
Johnson Kuhn, Esquire, and Bruce E. Jameson, Esquire, of Prickett,
Jones, Elliott, Kristol & Schnee, Wilmington, Delaware; and Gary
I. Teblum, Esquire, of Trenam, Simmons, Kemker, Scharf, Barkin,
Frye & O'Neill, Tampa, Florida, for plaintiffs.
Paul P. Welsh, Esquire, Steven C. Blackmore, Esquire, and Karen
A. Jacobs, Esquire, of Morris, Nichols, Arsht & Tunnell, Wilmington, Delaware, for defendants Racing Corporation of America,
Inc., KHC of America Inc., Kentucky Horse Center, Inc., TVA
Corporation, Tinkham Veale II, Tinkham Veale III, and Robert
W. Gelbach.
BERGER,

Vice-Chancellor

This case arises out of the March 1990, acquisition of a thoroughbred racetrack by defendant, Racing Corporation of America,
Inc. ("RCA"). Plaintiffs, Roger Kumar ("Kumar") and Lila Kumar, as co-trustees of the Roger Kumar Revocable trust, were the
owners of the racetrack in question and became preferred stockholders
of RCA as a result of the acquisition. On April 2, 1991, certain
steps were taken to consummate a cash out merger of RCA by its
majority stockholder. Plaintiffs sought and obtained a temporary
restraining order on April 12, 1991 enjoining defendants from taking
any further steps to effectuate the merger. For the reasons that
follow, I conclude that this temporary restraint should be continued
and plaintiffs' motion for a preliminary injunction will be granted
in part and denied in part.
I.
Only a summary of the most relevant facts can be presented in
the limited time permitted. Defendants, Tinkham Veale II ("Veale"),
Tinkham Veale III ("Veale III") and Robert W. Gelbach ("Gelbach") are all members of the Veale family, which, through an
operating company, owns defendant TVI Corporation ("TVI"). TVI
owned approximately 62% of RCA's stock prior to the merger. In

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 17

the summer of 1989, TVI began investing in RCA (then called the
Kentucky Horse Center, Inc.), a company in the business of training
thoroughbred horses. RCA was financially troubled at the time TVI
made its initial investment. However, RCA's Chief Executive Officer,
Floyd Kephart ("Kephart"), had a plan to make the company
profitable by offering its barns and stalls for sale as co-ops instead
of continuing to rent them. This business strategy failed and Kephart
suggested the acquisition of a racetrack as another source of revenue.
Plaintiffs had owned Dade Park Jockey Club, Inc. ("Dade")
since 1985. Dade operated the Ellis Park racetrack in Kentucky.
Beginning in the fall of 1989, Kumar negotiated with RCA, primarily
through Kephart, for the sale of Dade. The transaction was accomplished on March 29, 1990 pursuant to a Plan of Reorganization
and Acquisition Agreement (the "Dade Agreement"). As consideration for the merger, plaintiffs received $8.2 million in cash, and
2.6 million shares of RCA Preferred Stock. In addition, a $3.25
million corporate debt that plaintiffs were guaranteeing was paid.
As part of the Dade Agreement, plaintiffs entered into a Stockholders
Agreement with RCA, TVI and Racing Management Services, Inc.
("RMS"), a company controlled by Kephart and the owner of
approximately 12% of RCA's common stock.
Pursuant to RCA's Restated Certificate, plaintiffs' preferred
stock had a $2.50 per share liquidation value and accrued cumulative
dividends on a daily basis at the rate of 10% per year of the
liquidation value. Dividends were to be paid one year after the date
of issuance of the preferred and quarterly thereafter. The preferred
stock had no voting rights but it was convertible into common stock
at any time at the option of the holder. Two provisions relating to
the preferred's conversion rights that are discussed at length by
plaintiffs state, in relevant part:
4D. No Impairment. Tle Corporation shall not, by amendment . . . or through any reorganization, transfer of assets,
consolidation, merger . . . or any other voluntary action,

avoid or seek to avoid the observance or performance of
any of the terms to be observed or performed hereunder
by the Corporation, but will at all times in good faith assist
in the carrying out of all of the provisions of this Part 4
and in the taking of all such action as may be necessary
or appropriate in order to protect the Conversion Rights
of the holders of the Class A Preferred Stock against impairment.
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4G. Adjustments. In the event of any ... merger of the
corporation with or into another corporation... each Share
shall thereafter be convertible into the number of shares of
stock or other securities or property (including cash) to
which a holder of the number of shares of Common Stock
issuable upon conversion of such Share would have been
entitled (had such shares been converted immediately prior
to such ...

merger .. .) upon the record date ....

The

Board of Directors shall determine and cause such adjustments to be made to the provisions hereof to provide the
holders of Class A Preferred Stock with conversion rights
after such ...

merger ...

as equivalent as is reasonably

practicable with their Conversion Rights prior thereto.
The preferred's conversion and dividend rights take on additional
significance when viewed in connection with the Stockholders Agreement. That agreement gives plaintiffs the right to put to RMS and
TVA for $2.50 per share the RCA common shares they receive on
conversion of the preferred. The first put period began on February 1,
1991 and continues through April 30, 1991. During this time, the
Kumars may put to TVI and RMS up to $1.5 million of RCA
common stock. After April 30, 1991, plaintiffs will not be able to
exercise the general put again until 1995, when they will be entitled
to put up to $1 million worth of common stock per year. In addition,
the Stockholders Agreement gives plaintiffs the right to put any
preferred stock it may receive in lieu of a dividend after it is converted
to common. Plaintiffs also have the right to put their preferred stock
at the applicable conversion price in the event of a change in control
of RCA, liquidation, bankruptcy or the sale of Ellis Park. Finally,
the Stockholders Agreement provides that Kumar shall remain a
member of the board of directors of RCA as long as his trust owns
the preferred stock.
After RCA's acquisition of Dade, the RCA board consisted of
Kumar, Kephart, Veale, Veale III and Gelbach. Kephart was made
president of Ellis Park (a subsidiary of RCA) and was in charge of
the racetrack operation. However, by June 1990, Kumar was concerned about Kephart's management. After the Veale family board
members looked into the problem, Kephart was removed as president
and as a director of RCA and Kumar agreed to serve as interim
president of Ellis Park. This arrangement proved even more temporary than expected because, according to Kumar, RCA did not
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provide the needed funds to pay outstanding debts at Ellis Park and
the RCA board did not respond to Kumar's request for formal
approval of his decisions with respect to Ellis Park. As a result
Kumar resigned as interim president in late November 1990.
By this time RCA's financial situation, which was expected to
improve following the Dade acquisition, had worsened. TVI had
been contributing funds periodically to meet RCA's operating needs.
However, certain members of the Veale family were opposed to any
continued support of RCA unless TVI's ownership interest could be
increased to at least 80% so that TVI could take the benefit of
RCA's tax losses. At a board meeting on September 20, 1990, the
Veale family board members discussed with Kumar their desire to
find a way to consolidate RCA and TVI for income tax purposes.
According to the Veale directors, Kumar's response to this discussion
about RCA's financial difficulties was that it was time to declare
bankruptcy. Because of that statement, Gelbach viewed Kumar as
no longer being a member of the RCA board of directors.
After the Veale directors were unsuccessful in efforts to sell Ellis
Park and RCA's thoroughbred racing network assets, they met in
February 1991 to discuss their alternatives. Also in February 1991,
Kumar notified defendants of his election to put the maximum
number of shares allowable to TVI and RMS pursuant to the
Stockholders Agreement. Kumar's notices included the trust's election
to: (1) convert 600,000 preferred shares into common following the
declaration of a dividend on March 29, 19§1; (2) put those common
shares to TVI and RMS immediately after conversion; (3) receive
260,000 additional shares of preferred in lieu of the March 29, 1991
cash dividend, if that dividend was not paid; (4) convert those 260,000
shares into common immediately thereafter; and (5) put those 260,000
shares to TVI and RMS immediately after conversion. Defendants
say that all of those elections were premature and that RCA's management "set them aside to attend to more urgent matters ....
Defendants' Brief, p. 17. However, on February 19, 1991, Veale
assured Kumar that the payments would be made. In addition, the
Kumar notices were forwarded to RCA's attorney who, in a memorandum copied to Gelbach, Veale and Willis L. Wilson ("Wilson"),
RCA's in-house counsel, advised that the company wait until the
thirtieth day after the March 29, 1991 dividend reference date before
paying the cash dividend. By delaying in this manner, the attorney
notes that the 600,000 share conversion also would be delayed.
Interestingly, a handwritten notation on the copy of this memoran-
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dum produced by RCA reads, "-go private before April 29."
Plaintiffs' Exh. 29, p. 2.
In late March 1991, there was a flurry of correspondence between
Kumar, Kumar's counsel and Wilson about arrangements for the
payment of the cash dividend, the exercise of the put and the
scheduling of a board meeting for the purpose of declaring the
dividend. The communications did not fully explain the company's
position with respect to any of these outstanding matters. While
leaving plaintiffs' concerns unresolved, Wilson received a March 27,
1991 memorandum from outside counsel that addressed the rights
of the preferred stock, the elections made by plaintiffs and the
alternatives available to RCA. The attorney explained alternative
number 1 as follows:
Effect merger before dividend declared. Preferred becomes
convertible into cash. Put right becomes inapplicable.
Consequence: Holder of Preferred will threaten and possibly
file litigation. Worst case should be amounts payable now
will become payable when the matter is resolved. More
likely, there would be a settlement for less. An unlikely
possibility is that the holder would agree that his drafting
oversight leaves him with no alternative.
Plaintiffs' Exh. 61, p. 1-2.
On March 29, 1991, a notice of meeting was mailed to Kumar
announcing the scheduling of a board meeting on April 2, 1991.
The notice provided no agenda or other indication of the subjects
to be discussed. However, all of the other board members, as well
as Larry Leedy, another of Veale's sons-in-law, were sent documents
relating to the proposed merger and Veale and members of his family
discussed the proposed merger over the Easter weekend of March
29-31, 1991.
The April 2 board meeting began at approximately 2 p.m. and,
according to Gelbach's notes of the meeting, ended at 2:25 p.m.
Although other defendants thought that the meeting lasted longer,
Wilson, who conceded that it could not have lasted more than 2'/2
hours, also acknowledged that approximately half of the time was
devoted to matters other than the merger. It appears that no documents were provided to any board members concerning the merger
other than a two sentence letter from Kidder Peabody & Co. Incorporated stating that it had obtained a quote for RCA's common
stock from a market maker of $.01 bid $.10 asked. The only discussion
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about the merger was some dialogue with Kumar about the impact
of the merger on his preferred stock and put rights. Thereafter, a
vote was taken and the merger was approved with the three Veale
family members voting in favor of the merger and the Kumar voting
against. On the question of the preferred stock dividend, the board
members were told that RCA did not have the money to pay the
dividend. As a result, no action was taken.
The merger was approved by written consent and a Certificate
of Merger was filed in the Office of the Delaware Secretary of State
before 5 p.m. on the day of the meeting. By notice dated April 8,
1991, plaintiffs were advised that April 2, 1991 was the effective date
of the merger and that they were entitled to seek appraisal. A copy
of 8 Del. C. §262 was attached to the notice. However, no financial
or other information concerning the merger was included in either
that notice or in a second notice, also dated April 8, 1991, sent
pursuant to 8 Del. C. §228(c). Plaintiffs filed suit on April 8, 1991.
II.
The first issue is whether plaintiffs have established a reasonable
probability of success on the merits. They assert three claims: (1)
that the merger is entirely fair, (2) that the directors' decision to
approve the merger was made without due care, and (3) that the
merger violates the terms of RCA's Restated Certificate.
A.

Entire Fairness

[1] There can be no question but that the rigorous standards
associated with the proof of entire fairness apply to this transaction.
TVI is the majority stockholder, three of the four board members
are part of the Veale family and, as a result of the merger, TVI
indirectly will become the sole owner of RCA. The defendant directors stood on both sides of the transaction, fixed its terms, and
caused it to be effectuated. Entire fairness will be the standard of
review upon final hearing. Weinberger v. U.O.P., Inc., Del. Supr.,
457 A.2d 701 (1983).
[2] The concept of entire fairness includes matters of fair dealing
as well as fair price. Fair dealing "embraces questions of when the
transaction was timed, how it was initiated, structured, negotiated,
disclosed to the directors, and how the approvals of the directors
and the shareholders were obtained." Id. Fair price includes all
relevant factors concerning the economic and financial considerations
of the proposed merger. Id. Based upon the present record, I find
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that plaintiffs have established a reasonable likelihood of success on
the merits as to their entire fairness claims.
[3] The timing of a merger constitutes unfair dealing vth (1)
the minority stockholders are financially injured by the timing and
(2) the controlling stockholder gains from the timing of the transaction
what the minority lost. See Jedwab v. MGM Grand Hotels, Inc., Del.
Ch., 509 A.2d 584, 599 (1986); Rabkin v. Philip A. Hunt Chemical
Corp., Del. Supr., 498 A.2d 1099, 1105-07 (1985) (breach of fiduciary
duty to deliberately time a merger to avoid a contractual obligation
to the minority). The timing of this merger injures plaintiffs and
provides a corresponding benefit to TVI and the Veale directors.
Prior to the approval of the merger, plaintiffs had elected to convert
a total of 860,000 preferred shares into RCA common stock and to
put those common shares to TVI and RMS for $2.50 per share
pursuant to the Stockholders Agreement. If the puts were exercised
and honored, plaintiffs would have received $2.15 million and TVI
would have paid 89% of that amount. Under the merger, as defendants understand their contractual and other obligations, plaintiffs
would only have to be paid $260,000 and TVI would be relieved
of all future payments that would have been due under the Stockholders Agreement.
Defendants suggest that the timing of the merger was driven
by RCA's dire financial situation and TVI's unwillingness to continue
to support RCA without owning at least 80% of its stock. RCA's
attorney defeats this argument. Outside counsel's memorandum could
not be any dearer. The message was, take advantage of certain
purported drafting defects by merging the preferred stock out of
existence before any payments are due-either from RCA or TVI.
Defendants' evasiveness in their dealings with plaintiffs as the
March 29th dividend declaration date approached provides confirmation that the merger was planned as a response to plaintiffs'
demands for payment.
[4-5] The structure, negotiation and disclosure of the merger
also indicate unfair dealing. Although the procedures followed in the
merger of a small corporation may not normally be as elaborate as
those followed by larger companies, fair dealing is still required.
Here, there appears to have been no effort to negotiate with anyone
on behalf of the public minority stockholders or plaintiffs. Beyond
the absence of negotiations, it appears that there was a deliberate
effort to keep plaintiffs in the dark and thereby prevent them from
protecting their rights. How else can one explain the failure to give
Kumar, a large stockholder and a director, any notice of the proposed
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merger before it was presented in the middle of a board meeting
on April 2, 1991.
[6] The merger price may also be less than fair. Defendants
contend that RCA is "underwater" and that its stock has no value.
They support this view not only by the fact that TVI has had to
support RCA's operations, but also by the fact that the "market
price" was quoted as being between $.01 and $.10 per share. The
"market price" is meaningless inasmuch as there has been no market
for the stock. In private transactions during the past year, however,

TVI paid $.65 per share and Veale paid $1.00 per share. Thus,
there is some basis in the present record for the view held by plaintiffs
that the merger consideration is not fair.
B.

Duty of Care

[7] Corporate directors must become informed before making

business decisions. Smith v. Van Gorkom, Del. Supr., 488 A.2d 858,
872 (1985). In the specific context of a merger, a director has a
duty to "act in an informed and deliberate manner in determining
whether to approve an agreement of merger before submitting the
proposal to the stockholders." Id. at 873. Although breach of the
duty of due care is predicated upon a finding of gross negligence,
I find that plaintiffs are likely to prevail on their claim that defendants
breached their duty of care in connection with the merger.
[8] There is evidence that the defendant directors, unbeknownst
to Kumar, were considering a merger among other possibilities several months prior to the April 2, 1991 meeting. However, it was
not until the middle of that meeting that Kumar heard anything
about a merger, let alone the specific terms of the merger being
proposed. Defendants seem to be suggesting that, since the Veale
family directors had discussed this matter and given it some thought
prior to the board meeting, it does not matter that Kumar was left
out of these "deliberations." I think that it does. The board of
directors, as a whole, must be informed. Here, the only disinterested
director was not only uninformed, but intentionally misled. The
meeting did not cure the problem. It was short, almost to the point
of being perfunctory. No documents were distributed, no financial
analysis was presented and after a brief discussion about plaintiffs'
preferred stock rights, the vote was taken. These facts, although
admittedly subject to change when the evidence is fully developed,
make the deliberations in Smith v. Van Gorkom appear extensive by
comparison.
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C.

Breach of the Restated Certificate

Plaintiffs argue that the merger is invalid for the separate reason
that it violates the Restated Certificate. Specifically, they say that
the preferred stock is merger-proof and that, although mergers in
general are not prohibited, no merger is permitted that extinguishes
the preferred stock. They rely primarily on the portion of §4G that
reads, "In the event of..

.any .. .merger each [preferred] Share

shall thereafter be convertible into [the merger consideration for the
common stock]." (Emphasis added). This language, according to
plaintiffs, protects the preferred stock's conversion rights. If the right
to convert cannot be eliminated in a merger, they argue that the
preferred stock, likewise, must remain following the transaction.
Defendants interpret this language differently. They say that it
only protects the conversion rights of the preferred if the preferred
survives a merger. In that event, the preferred will continue to have
equivalent rights to convert. However, the certificate provision does
not require that the preferred stock remain outstanding following the
merger. Defendants point out that mergers are authorized by 8 De.
C. §251 and that, as part of a merger, the certificate can be amended.
Defendants suggest that the only way a protection such as that
envisioned by plaintiffs could be accomplished would be by providing
the preferred stock with the ability to vote down a merger, such as
this one, which extinguishes that security. See Langfelder v. Universal
Laboratories, Inc., 163 F.2d 804 (3d Cir. 1947).
I find plaintiffs' interpretation of the relevant certificate provisions somewhat strained and their reliance on cases such as Wood
v. Coastal States Gas Corp., Del. Supr., 401 A.2d 932 (1979) and
Continental Airlines Corp. v. American General Corp., Del. Supr., 575
A.2d 1160 (1990), dealing with provisions protecting against the
destruction of conversion rights, less than persuasive. One would
think that an important provision, such as one requiring that the
preferred survivd any merger, would be dearly expressed. Here, at
best, it must be inferred from a provision that, by its terms, deals
with conversion rights, not survivability. Making the inference that
plaintiffs suggest would be contrary to the strict construction accorded
to stock preferences. See Waggoner v. Laster, Del. Supr., 581 A.2d
1127, 1135 (1990).
On the other hand, there is evidence to suggest that the parties
intended to give plaintiffs the type of protection they now read into
the Restated Certificate. RCA's counsel referred to a "drafting
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oversight." It seems likely that she was referring to this very problem.
Moreover, it is difficult to imagine that plaintiffs would have knowingly allowed themselves to be in a position where a substantial
portion of the sale price in the Dade Agreement could be effectively
eliminated by the simple expedient of a cash-out merger. However,

whether the parties' intentions will prevail over arguably inadequate
certificate provisions must await another day. It is sufficient for
present purposes to conclude that plaintiffs have not established a
likelihood of success on the merits as to this claim.
III.
[9] Having determined that, at least as to some of their claims,
plaintiffs have established a reasonable probability of success on the
merits, the question now becomes whether they are threatened by
irreparable harm. Defendants insist that this case, probably more
than most, boils down to a question of money. Plaintiffs believe that
their preferred stock cannot be eliminated in a merger and that their
put rights under the Stockholders Agreement, likewise, remain intact.
If they are correct, say defendants, plaintiffs will be able to obtain
a judgment in the amount of $2.40 per share-the difference between
the put price and the merger price. Defendants contend that, where
money damages can be so precisely determined, injunctive relief is
inappropriate regardless of the alleged wrongdoing.

Plaintiffs dispute both of defendants' premises. Although a dollar
amount may be calculable, the record evidence suggests that RCA
would be unable to satisfy a substantial money judgment. In order
to reach TVI, an entity that apparently would be able to satisfy
such a judgment, plaintiffs will have to be able to establish TVI's
responsibility for RCA's wrongdoing. It does not appear to the Court
that this would be a substantial additional burden, based upon the
record evidence at this point. However, plaintiffs would have to face
some added risk if left to a damage remedy.
Plaintiffs also contend that their claims, by their nature, support
an injunctive remedy. As discussed above, plaintiffs claim that the
elimination of the preferred in the merger violates RCA's Restated
Certificate. They argue that violation of a clear legal right establishes
irreparable injury. See Allen v. Prime Computer, Inc., Del. Supr., 540
A.2d 417, 421 (1988). The only problem with this argument is that
I have not found a likelihood of success on the merits with respect
to the claim that the preferred stock is "merger proof" by virtue

of the provisions in the Restated Certificate. It may be that, as a
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matter of equity, this Court will ultimately conclude that defendants
were attempting to take advantage of a drafting error and that, as
corporate fiduciaries, they will not be permitted to do so. However,
for purposes of establishing irreparable harm, I do not find that the
Restated Certificate creates a clear legal right in the preferred not
to be merged out of existence.
[10-11] Finally, plaintiffs argue that injunctive relief is appropriate where a showing has been made that the proposed merger
violates defendants' fiduciary duties. In Phillips v. Insituform of North
America, Del. Ch., Civil Action No. 9173, Allen, C., slip op. at 30
(Aug. 27, 1987), for example, the Chancellor noted:
Given the great difliculty, and perhaps practical impossibility of returning a merged corporation to its original
constituent corporations, a preliminary injunction is the
conventional remedy when a shareholder establishes that a
proposed merger is likely to be found to be in violation of
law or of the board's fiduciary obligations.
See also Scaly Mattress Co. of N.J. v. Sealy, Inc., Del. Oh., 532 A.2d
1324, 1341 (1987). Plaintiffs' entire fairness and due care claims
appear at this stage of the proceedings to be very strong and our
Supreme Court has noted that "a strong showing of success on the
merits may compensate for a weak showing of irreparable harm."
Allen v. Prime Computer; Inc., 540 A.2d at 421. I am satisfied that
such a balancing is appropriate here and that, given the fundamental
breaches of fiduciary duty that have been preliminarily established,
injunctive relief is appropriate notwithstanding the limited showing
of irreparable harm.
IV.
The final question is whether a balancing of the equities tips
in favor of plaintiffs. This analysis varies somewhat as to each of
the forms of injunctive relief requested. First, plaintiffs seek the
continuation of the existing temporary restraint barring defendants
from taking any additional steps to consummate the merger. Defendants note that, as long as the merger remains in limbo, RCA's
ability to continue as a going concern is questionable. TVI apparently
is not prepared to provide more funds until such time as it acquires
at least 80% ownership. Thus, the result of an injunction may be
bankruptcy.
I do not discount this possibility, but I also do not find that it
would justify allowing the merger to be consummated. RCA has
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been in financial difficulty from the day TVI first invested in it and
TVI has not let RCA go bankrupt up until now. It is unlikely that
TVI would change its course at this point since it would face the
possibility of having to accept a put of all of plaintiffs' preferred
stock under the Stockholders Agreement. In addition, the interests
of the public stockholders are very minimal. Under the merger, their
total compensation would be approximately $150,000. Arguably, a
bond could protect against the injury that the public stockholders
might suffer in case of a bankruptcy. Thus, I am satisfied that the
first form of injunctive relief requested by plaintiffs shduld be granted.
Plaintiffs also ask for mandatory injunctive relief requiring RCA

to issue 850,000 shares of common stock pursuant to plaintiffs'
conversion rights so that plaintiffs will be able to put those shares
to TVI and RMS by April 30, 1991-the deadline under the Stockholders Agreement. Plaintiffs argue that this relief is necessary because, absent full and timely compliance with the terms of the
Stockholders Agreement, TVI and RMS may refuse to honor the
put.
Defendants object that mandatory relief is very rarely granted
and most certainly should not be granted in this case, where the
underlying claim, in their view, is without merit.' They also point
out that, if the relief requested were granted and defendants ultimately
prevail, it would be impossible to fully restore the status quo. RCA
common stock would have been put to RMS, a non-party that might
not wish to undo the transaction several years from now when this
case is finally resolved.
[12] Defendants' arguments have merit. First, plaintiffs have
not established a likelihood of success on the merits as to their claimed
rights under the Restated Certificate. Second, I am satisfied that

1. In addition to their arguments as to the survivability of the preferred,
defendants say there is an independent reason to deny injunctive relief with respect
to the 250,000 shares that plaintiffs claim "in lieu of" the unpaid cash dividends

that were payable on March 29, 1991. Defendants argue that, because RCA capital
was impaired on that date, 8 Del. C. §170(a) bars the payment of cash or stock

dividends. The 250,000 shares, they say, constitute a stock dividend and, therefore,
cannot be lawfully issued. In response, plaintiffs argue that the 250,000 shares are
not a stock dividend, but are shares to be issued pursuant to 8 De.

C. § 157 in

consideration for the relinquishment of plaintiffs' right to the dividend. They use

the doctrine of independent legal significance to avoid the prohibition of §170. The

parties did not address this issue in depth and it is unnecessary for the Court to
make even a preliminary determination on this point, inasmuch as I conclude for
other reasons that the mandatory injunction should not be issued.
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this Court can make plaintiffs whole with respect to their puts at a
later date. To the extent that there may be an issue as to whether
RMS would have honored a put at this time, plaintiffs can take
steps to secure evidence on this point in a timely fashion.
[13] Finally, plaintiffs seek an order requiring defendants to
include Kumar as a continuing member of RCA's board of directors.
It is clear that Kumar would be entitled to continue as a director
if the preferred stock remained outstanding and, with the merger
being enjoined, there is a basis to say that the preferred stock is
still outstanding. However, a mandatory injunction of the sort requested by plaintiffs does not appear appropriate. Ordinarily, in
actions brought pursuant to 8 De. C. §225 to determine the rightful
directors of a corporation, those directors who are out of office are
not granted the sort of interim relief requested here. Rather, arrangements are made so that a director out of office is given notice
by the sitting board of directors of any action proposed to be taken
out of the ordinary course of business. Such relief appears appropriate
and adequate in this case. I request plaintiffs to submit a form of
order in accordance with this opinion, on notice, by 10:00 a.m.,
April 30, 1991.

MEYER v. ALCO HEALTH SERVICES CORP.
No. 11,213
Court of Chancery of the State of Delaware, New Castle
January 17, 1991
Plaintiff, a former minority shareholder in the target corporation,
attacked the propriety and validity of the merger subsequent to the
defendants' two-tiered tender offer. Plaintiff's complaint alleged that
the defendant class (1) was negligent in selecting an interest rate for
the debentures used to acquire the remaining outstanding shares of
the target, (2) failed to disclose that the debentures would not achieve
their market value, and (3) breached the terms of the merger agreement and their fiduciary duty of active oversight.
The court of chancery, per Vice-Chancellor Berger, dismissed
plaintiffs complaint because (1) there was no assurance in the merger
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agreement that the interest rate selected by the investment bankers
would guarantee that the debentures would achieve their expected
market value, (2) it was unnecessary to supplementarily disclose the
debentures' values immediately prior to the vote on the merger
because such information was known or reasonably available to the
shareholders, and (3) the directors' responsibility for the integrity of
the sale process did not give them authority to reform an executed
merger contract.
1.

Contracts

0

337(2)

Where a merger agreement makes no assurance that the value
of a debenture will be the same as its face value when issued, the
fact that the debentures were not worth their face value when issued
does not state a claim for breach of contract.
2.

Corporations

0

310(1)

While a board of directors may rely in good faith upon infor-

mation, opinions, reports, or statements presented by corporate officers, employees, and experts selected with reasonable care, it may
not avoid its active and direct duty of oversight in a matter as
significant as the sale of corporate control.
3.

Corporations

C

310(1)

There is nothing to suggest that directors' responsibility for the
integrity of the sale process gives them the authority to reform an
executed merger contract when the merger agreement was negotiated
at arm's length and approved by a special committee and a disinterested board of directors, and the merger consideration was determined to be fair by an independent investment advisor.
4.

Corporations

C

310(1)

It is settled law that there is no duty to disclose facts that are
known or reasonably available to the stockholder.
5.

Corporations

0

320(7)

A claim alleging that independent investment advisers aided and
abetted director defendants' breaches of fiduciary duty may be sum-

