1126

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 17

Fiorini, thus, took his place at the signing, only to learn that Reteitalia
was not willing to close the deal because it did not feel it had had
sufficient time to determine the value of the films it would be
receiving. PCC, however, urgently needed the cash for the November
closing. Fiorini testified that, purportedly acting for MGM, he agreed
with Reteitalia's general manager, a Mr. Bernasconi, that, if Reteitalia would sign the license agreement at that time MGM would
give Reteitalia's owner, a Mr. Berlusconi, the right to unwind the
agreement within twelve months by putting the films' rights back
to MGM. According to Mr. Fiorini whose testimony on the point
I accept as true, he discussed the put with Parretti before committing
MGM.
Nowhere had PCC or MGM disclosed the existence of this put.
In fact, Peter Halt, PCC's corporate controller, did not even know
about it. Like CLBN, Credit Lyonnais and Peat Marwick, he learned
about it pursuant to Peat Marwick's mid-May audit. The put was,
in fact, later purportedly exercised by a writing dated May 28 by
Reteitalia's assignee, Principal Network. MGM, thus, arguably, has
an obligation to pay immediately the $113 million that Principal
Network is demanding.
3.

PCC attempts to control MGM.

At about this same time, PCC sent two memos to MGM
personnel further down in the organization than Ladd and Kanter.
The memos issued commands to the addressees and proclaimed

PCC's right to participate in decision-making by MGM officers. On
May 7, PCC's chief financial officer, Aurelio Germes, sent his counterpart at MGM, Tom Carson, a memo reminding Carson of PCC's
reporting responsibilities and attaching a schedule of requested information about MGM's activities. (PX 298). The schedule began:
"Pathe has the right to request, and MGM-Pathe the obligation to

provide, information on the following matters, prior to their implementation. '31 Gille testified that he viewed Germes' assertion as "totally against the Corporate Governance Agreement ....

[T]he

31. The information demanded in the schedule includes: (1) policies and procedures as far as they affect internal controls or deviations from existing policies; (2)
information on financial statements; (3) cash flows, budgets and forecasts; (4) transactions involving financing, partnerships and joint ventures, acquisitions and disposals
and employees; (5) commitments (and how they develop); (6) personnel; and (7)
subsidiaries (incorporation, name changes, officers).
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executive committee was in no -way under the obligation to give
prior notice of making any such decision." Ladd wrote Germes:
"Your memo does not reflect the way I intend to operate MGMPathe Communications Co. If you have any comments about the
way Tom Carson is functioning under my direction and authority
please contact me directly." (PX 305).
The second memo from PCC was addressed to Steve Shaw,
MGM's director of personnel. Purportedly, it was from PCC's new
chairman, deMichelis. (PX 316). It stated: "[I]n the interest of
propriety in reporting and coordination, please be informed that no
hiring and firing of any employee is to be considered final until it
is confirmed and agreed by my office." 3 2 (Id.) Ladd was upset by
the memo and responded to it the same way he responded to the
Germes memo. He wrote deMichelis saying that deMichelis's memo
"does not reflect the way I intend to operate MGM-PATHE Communications Co., and furthermore, the procedures [regarding hiring
and firing] outlined in your memo would violate the recent agreements signed with Credit Lyonnais." (PX 370).
4.

The bankers warn Parretti.

Shortly thereafter, Ladd complained to Gille and Wolkenstein
about the "constant barrage of memos ...

trying to undermine my

authority." Concerned that Ladd might quit and that the executive
committee did not have sufficient control over MGM's foreign subsidiaries, Gille and Wolkenstein made their first concerted attempt
at keeping Parretti and PCC within what they believed to be the
confines of the CGA. They attempted to communicate unequivocally
how important they felt the executive committee's autonomy to be.
They wrote Parretti a memo on May 24 in which, among other
things, they stressed the necessity of Parretti's respecting the autonomy of the executive committee and warned that memos could
destabilize the management of MGM and violate the CGA. Their
memo states the following in relevant part:
It is vital for MGM-Pathe and its shareholder that the new
rules put in place in mid-April be fully respected in their

32. Parretti testified that he was not responsible for the memo and that he did
not know what "had happened to Mr. delichelis." I do not accept Mr. Parretti's
testimony. The memo came from PCC's office in Los Angeles. DeMichelis vas not
in this country when the memo was sent, and he denies having sent or heard about

it until much later.
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form and substance. We understand your need for a regular
exchange of views with MGM-Pathe on the course of business, but it is necessary, as you agreed in the various signed
agreements, that the autonomy of decision of the Executive
Committee of MGM-Pathe in all questions of its competence
be totally respected. The agreed upon purpose is that of a
strengthening and a stabilization of the management of
MGM-Pathe in order to ensure the taking up and the
development of the activities of the Company and its profitability and it would be contrary to this purpose to destabilize its actions by remarks, particularly written ones,
from you.
(PX 363).
When he responded to the bankers in a letter dated May 28,
Parretti did not take a conciliatory stance. He blamed certain of
Ladd's managers for MGM's problems, and declared: "[M]y person
in its capacities of owner of the company will have control of the
Board of Directors and participation in the strategies to follow." He
further asserted that Ladd had violated the CGA and warned ambiguously: "I intend to exercise the control of a 'good family father'
....

"

(PX 367).

Gille and Wolkenstein met with Parretti in Los Angeles before
they received his letter. On May 27, Parretti announced to them
that the time had elapsed for MGM's vendors to appeal the dismissal
of their bankruptcy proceeding. He told the bankers that Ladd should
now be replaced. The bankers were surprised and frustrated by this
position. They responded that the management reorganization at
MGM had never been intended merely as theater for the bankruptcy
judge. They affirmed that Ladd management, thus, would remain
in place so that MGM could regain its health.
5.

It is agreed that Charles Meeker will act as MGM's
president.

Concerned that Mr. Parretti had not gotten the message of their
May 24 letter, the bankers made their second concerted attempt to
keep him to his agreement. They tried to be conciliatory. They asked
Parretti to meet with them and Charles Meeker that evening to
discuss Meeker's filling the as-yet-unfilled position of president of
MGM. The bankers told Parretti that he might find Meeker a better
conduit for communications with MGM than Ladd had been. Wolkenstein, Meeker and Ladd had previously agreed that Meeker would
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make a good president. Not only did he have a good relationship
with CLBN as its former counsel, but he had operating experience
in the film industry. Moreover, Wolkenstein and Ladd felt that Ladd
and his team could better focus on managing MGM if Meeker would
act as a conduit for communications with PCC. That evening, Parretti
told Meeker that he would be comfortable with Meeker's acting as
liaison between PC0 and MGM. Meeker became president of MGM
on May 29.
That same day, Mr. Meeker had the first of three consecutive
meetings with Parretti. In the first meeting, Parretti agreed to channel
his communications with the executive committee and other MGM
employees through Meeker. For his part, Meeker agreed to use his
best efforts to consult with Parretti before the executive committee
made a decision and to convey Parretti's comments to the executive
committee in a meaningful way.
The next day, May 30, Meeker arrived at his second meeting
with Parretti to learn that Parretti had invited other MGM employees
to the meeting. Parretti wanted to express to William Jones, MGM's
general counsel, and others that he was displeased with resolutions
Jones drafted two weeks earlier for MGM's subsidiaries PEI and
CEI. Parretti apparently was displeased in part because the resolutions disabled him from signing PEI and GEI checks without a
cosignature.3 1 When Meeker told Parretti that the proposed meetingincluding as it did MGM personnel other than Meeker-was inconsistent with the agreement he and Parretti had worked out the
previous day, Parretti told Meeker that he would channel communications through Meeker only after first handling the problem of
the resolutions more publicly. Parretti went ahead and publicly expressed his displeasure with Jones, and the meeting broke up.
Meeker and Parretti later met alone. Among other items, they
discussed MGM's potential withdrawal from its investment in UIP.
Meeker informed Parretti that the executive committee had received
all the documents about the transaction and thus was prepared to
34
consider it.

33. Parretti also objected to the resolutions because, in appointing new officers
to MGM's subsidiaries, they did not state explicitly that Parretti remained in his
positions in the subsidiaries. Meeker agreed that Parretti's status in the subsidiaries
would be made dear in subsequent resolutions.
34. Parretti testified that he and Meeker had no such conversation regarding
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Parretti presses his effort to control MGM.

Following expiration of the appeal time in the bankruptcy proceeding and concomitant with and just after Parretti's agreement
that PCC would channel communications through Meeker, PCC
executives launched a variety of memos addressing orders to much
of MGM's senior management. On May 28, Avincola addressed

each of the MGM department heads instructing them to send their
May management reports to PC promptly. Her memo was brief:
"To: All Department Heads .

.

. Please be advised that the Man-

agement Report, summarizing your department's transactions and
on going projects for the month of May will be due on Monday,
3rd of June." (PX 366).
On May 29, Parretti wrote to Shaw, MGM's director of personnel, instructing him to increase the salary of a PCC employee
still on the MGM payroll.
Also on May 29, Mr. Hamburger, PCC's general counsel, wrote
to Jones, instructing him to keep Mr. Hamburger informed of MGM's
activities and to send him drafts of agreements, minutes, etc. for his
comments before they were finalized.
On May 30, Parretti wrote Ladd and Leonard Kroll, MGM's

production manager, asking them to present him with a detailed
explanation why all of MGM's films were "to some extent" over
budget. (PX 375).
Finally, Ladd received a memo purportedly from deMichelis on
May 31: "[S]ince MGM/PATHE Communications Co. is a subsidiary controlled by P.C.C., we hereby instruct the officers of MGM/
PATHE Communications Co. to advance the necessary funds ...
for the needs of Pathe Communications Corporation." (PX 384).
Ladd, Kanter and Meeker viewed these memos as grossly inconsistent with the CGA and agreed that Meeker should respond to
them. Accordingly, Meeker responded to each memo, stating MGM's
position that PCC's intrusive stance was "inappropriate and invalid
under applicable law." (PX 398). To Hamburger, Meeker wrote
that the manner in which MGM would inform PCC of MGM's
affairs would be "decided by Laddie, me and the company's executive
committee, not by you." (PX 396).

Meeker and Parretti met in Paris on Thursday, June 6. Parretti
was angry about the memos Meeker had sent PCC. He told Meeker
that they had embarrassed him and Avincola. Meeker responded
that he would not need to send such memos if PCC did not send
memos like the ones it sent. According to Mr. Meeker, Mr. Parretti
then threatened Meeker as follows:
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You have to understand. I am crazy....

I want you to

understand, Meeker, that I am crazy. I want you to understand that I am really crazy.... I want you to understand that I am really dangerous. I am very dangerous.
Do you understand, Meeker? I'm dangerous. I am very
dangerous, Meeker. Do you understand that, Meeker? I'm
very dangerous.
(Tr. Vol. VI, p. 1226 (0. Meeker)).
I accept this testimony as truthful, if not necessarily an exact
quotation. After this meeting, Parretti and Meeker met with Gille
and Wolkenstein. Gie and Wolkenstein reaffirmed their support for
the executive committee, again stressed Parretti's need to comply
with the CGA and repeated their earlier request that Parretti cooperate with the executive committee's efforts to get control of the
foreign subsidiaries.
Later that week, Gille and Wolkenstein dined with Parretti in
Paris. Gille testified that by this point he and Wolkenstein had
observed "that Mr. Parretti was obsessed with contesting the executive committee's authority." (Tr. Vol. II, p. 146 (I. Gile)). They
were also concerned about reports they had from DeLaurentiis that
Parretti had been pressuring Ladd to resign. When during their
dinner Parretti complained about the memos PC had received from
Meeker, the bankers made their third concerted effort to induce
Parretti to comply with the CGA. This time they resorted to a
warning. First, they stated their view that the memos Meeker vrote
were proper responses to inappropriate action by P00. They then
told Parretti: "Mr. Parretti, be very careful. We want to make sure
that the corporate governance agreement is enforced, and the corporate governance agreement will be enforced. [I]f you do not fully
cooperate with the full enforcement of the Corporate Governance
Agreement, we have given the agreement ways to make sure and
see that this agreement is enforced." (Id.) Parretti appears to have
understood the gravity of that meeting, for he testified that he "didn't
like that conversation at all because Mr. Gille's tone had changed."
(Tr. Vol. X, p. 2205 (G. Parretti)).
H.

The June 14 Board Meeting and Its Aftermath.

Far from backing down in response to the bankers' warning,
Parretti and PC's other officers instead attempted a more direct
attack on the CGA.

1132

DELAWARE JOURNAL OF CORPORATE LAW

[Vol. 17

1. A legal theory to brace-up Parretti's effort to control MGM.
In Los Angeles, sometime prior to June 10, Germes discussed
with Hamburger, and Theodore Cohen, PCC's corporate counsel,
the question whether the CGA might be considered invalid. (Cohen
Dep. at 88, 92; Germes Dep. at 120-21). Mr. Cohen prepared one
memo on the subject for Germes on June 11 or 12 and another on
June 13 or 14. (Cohen Dep. at 88-89; Germes Dep. at 119-22).
Although both memos were privileged from discovery, Germes, in
a memo to Parretti that is in evidence, summarized the contents of
Cohen's second memo:
The [Corporate Governance] Agreement effectively divests
Pathe of the power to perform its legal duty to maintain
a system of internal accounting controls for the activities
of MGM. This legal requirement is applicable to all public
companies and is imposed by Section 13(b)(2) of the Securities Exchange Act of 1934. These obligations are independently imposed on Pathe and its subsidiaries under
the 1987 SEC Consent Decree....
Accordingly, the [CGA] should be deemed void as having
a result that is (i) illegal and (ii) against the public policy
of requiring public companies to maintain control over their
financial affairs, including those of their subsidiaries.
(PX 424, at 008424). Germes understood that Parretti would use
this memo in a meeting with Gille and Wolkenstein to be held on
Saturday in Paris.3 5 (Germes Dep. at 138).

2.

Ms. Avincola gives notice of an MGM board meeting.

Following Germes' first discussions with Hamburger and Cohen,
Avincola on Wednesday, June 12, notified MGM's directors of a
special board meeting to be held on Friday, June 14, i.e., the day
before Parretti's next scheduled meeting with the bank. Ladd, Kanter,
Meeker and Gille (by phone from Paris) discussed whether Ladd

35. On June 13 or 14,
Cecconi's request. Ladd invited
was canceling its guarantee of
Comfmance's view, Ladd was

Ladd met with Ms. Cecconi and Ms. Avincola at
Meeker. Ms. Cecconi informed Ladd that Comfinance
Ladd's employment contract with MGM because, in
in breach of the contract.
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and Kanter should attend the meeting. The directors had been given
no agenda, 36 and this purportedly concerned them. They feared that,
if minutes of the meeting were leaked to the press, the meeting could
be used as a highly visible forum in which to challenge Ladd management, with harmful effects on the already low morale of MGM
employees. Kanter called Avincola to tell her that he would agree
to have a meeting but did not want it to be an official board meeting.
On Thursday evening, Ladd and Kanter decided not to attend the
meeting and asked Meeker to relay their decision to Parretti. Meeker
left word with Avincola because Parretti was not available.
On Thursday, Parretti sent an invitation to Meeker, Germes
and Hamburger to attend the meeting, but Meeker did not receive
it until after the meeting.3 7 Gille called Parretti on Friday morning
to confirm their meeting set for Saturday in Paris and to inquire
about the board meeting.
3.

The June 14 meeting.

The meeting was held on June 14 at PCC's offices in Los
Angeles. Directors Parretti, Globus and Cecconi attended together
with Ms. Avincola, Messrs. Hamburger, Germes, Cohen and others.
Neither Ladd, Kanter nor Meeker attended the meeting. Thus, under
the CGA and implementing bylaws, there was no quorum.
Minutes of the meeting were prepared, and they have played
a catalytic role in this litigation. It appears to have been the early
uncovering of these minutes by MGM general counsel Jones, as well
as the June 15 meeting in Paris, that finally induced the bank to
purport to exercise its voting power to remove defendants from the
MGM board.
These minutes were prepared by Edmund Hamburger, general
counsel to PC and an experienced corporate lawyer. (Hamburger
Dep. at 172-73). They went through various drafts. (PX 424-A,
-E, -F). Although they are not signed, they are written in a formal

36. Parretti later provided them with an agenda on Friday morning just before
the meeting.
37. Parretti apparently also wrote a memo to the file dated June 13 in which
he documents that in April when the agreements were being signed he told various
persons at the signing that CLBN was putting a machine gun to his head. Parretti
testified that he did not write this memo but asked Hamburger to write it sometime
in May. His testimony does not explain why the memo is dated June 13, nor does

it explain why Hamburger expressly denied having ever seen or heard of such a
memo.
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style typical of board minutes. They recite, purportedly in hoc verba,
14 resolutions, each of which is reported to have been "adopted by
the unanimous vote of all Directors present . . . on motion duly

made and seconded."
Among the resolutions reportedly adopted were:
1. a resolution proclaiming "that the acts of this meeting of the Board of Directors of this Corporation are hereby
confirmed and deemed to be efficacious."
2. a resolution confirming "the priority of the Consent
Decree and the [19341 Act over any Bylaw, resolution or
practices which would disenable the carrying out of duties
under the Consent Decree and the Act by the management
of PCC ... "
3. a resolution that "the Board of Directors disapproves the contracts proposed to be entered with Messrs.
Meeker, Carson, Meyer and Jones and that Edmund A.
Hamburger .'.. is hereby authorized and directed to ne-

gotiate appropriate contracts, subject to review and approval
by the management and Board of Directors of PCC."
4. a resolution "that Giancarlo Parretti be, and he
hereby is, authorized to sign all agreements in order to put
into proper form the existing commitments with respect to
the 6420 Wilshire Boulevard property .... -38

5. a resolution that [a certain management information
system] "shall be used to the exclusion of all other systems."
6. a series of resolutions which purported to deal with
various proposed transactions relating to possible sales of
MGM's European subsidiaries and interests (including UIP).
(PX 424-E).
The nature and content of the board meeting is the subject of
warm dispute. To plaintiffs, the June 14 meeting was an explicit, if
futile, attempt to seize corporate power in violation of the CGA. To

defendants, the meeting went ahead in the absence of a quorum
only as a working session designed to permit a bare majority of the
board to clarify issues and to document positions. Thus, Mr. Parretti

38. This was a property owned by a Parretti entity that PCC wanted to sell

to MGM. Ladd and Meeker both testified that it was a bad deal from MGM's point
of view and the executive committee refused to authorize it, much to Mr. Parretti's

annoyance.
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testified that he realized no binding corporate action could be taken.
(Tr. Vol. X, p. 2209 (G. Parretti)).
Without reaching the question whether defendants actually intended to take effective corporate action and then to document such
action in the minutes, I conclude that Mr. Parretti and his associates
intended the meeting and the minutes to at least give that impression.
Put another way, I conclude that defendants intended to use the
meeting and the minutes-in conjunction with the argument that
Cohen had developed in support of the invalidity of the CGA-as
pressure points to extract from the bank its agreement to allow
Parretti and PCC to exercise more power than the CGA had left
them. See also infra note 57.
I cannot accept Parretti's view that the formal nature of the
minutes was a secretarial mistake, nor can I accept his contention
that it was not intended that the meeting and the minutes give the
impression of valid corporate action. The minutes were prepared in
multiple drafts by Hamburger, a seasoned corporate lawyer and
PCC's general counsel. They bear all the hallmarks of formal minutes. They contain little boiler plate language, instead containing
long passages of specially drafted language such as "this Board of
Directors disapproves the contracts to be entered into with Messrs.
Meeker, Carson, Meyer and Jones." Finally, the minutes were
reviewed in three drafts by Avincola, Germes and Globus, all of
whom were present at the meeting. They were even translated into
Italian by PC0's secretary, Avincola, at Cecconi's request. (Tr. Vol.
IX, pp. 1993-95 (L. Avincola)).
The events following the meeting leave little doubt as to the
intentionally provocative character of the meeting and the minutes.
After the meeting, Parretti met with Meeker as the two had previously
arranged. 39 Meeker complained that Parretti still was not using him
to coordinate communications with MGM. Parretti responded that
he intended to coordinate through Meeker only his communications
with Ladd, but that he reserved the right to deal with other MGM
employees directly. Parretti also informed Meeker that the board
had taken action with respect to MGM's divestment of UIP, that
he intended to give a copy of all the board's actions to the bank on
Saturday and that he would not disclose to Meeker what actions had
been taken until after he met with the bank. The meeting ended

39. Meeker documented his meeting in a memo to Ladd and Kanter dated

June 14.
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when Parretti told Meeker that he had signed the April agreements
with a gun to his head. 4°
On Saturday, Meeker, Ladd and Kanter received copies of the
minutes from a secretary who had worked on them. Friday, in the
middle of the night Paris time, Gille's lawyers read him a copy of
the minutes and faxed to him a memo Meeker made summarizing
the discussion he had had with Parretti following the board meeting.
Meeker spoke with Gille by telephone. He asked Gille if the bank
still supported the executive committee. Gille replied that it did and
indicated that, if necessary, the bank might even use its voting rights
41
in that regard.
4.

Parretti and the bankers meet in Paris immediately following
the June 14 meeting.

Parretti had traveled to Paris immediately after the board meeting to meet with Gille and Wolkenstein. Although he and the bankers
briefly discussed preliminary negotiations that Parretti had had with
potential investors in MGM, their meeting focused on the MGM
board meeting and the validity of MGM's corporate governance
arrangement. Gille asked Parretti whether there had been a quorum
present at the board meeting. Parretti answered "no" but went on
to explain that a quorum was not necessary because the concept of
a quorum is a joke in the U.S. since creating one there is so easy.
At the meeting, Parretti discussed the inconsistency he claimed
existed between PCC's consent decree and the CGA. He stated his
view that the delegation of authority to the executive committee was
inconsistent with the consent decree's requirement that P00 devise
and maintain a system of internal accounting controls. He gave the
bankers a copy of the consent decree and told Gille that the bank
must accept that, because of the stupidity of its lawyers, the OGA
was invalid.4 2 In Parretti's view, MGM could not engage in trans-

40. Also during their meeting, Meeker and Parretti argued over whether MGM
department heads had to prepare management reports in a form that had been used
before Meeker became president. Parretti ordered Avincola to tell Cecconi to visit
MGM's department heads on Monday and demand the old reports.
41. Gille also spoke that day with Wolkenstein and Haberer, Credit Lyonnais
chairman, to whom he expressed his opinion that the bank no longer could rely on
Parretti's good faith.
42. Parretti acknowledges that he told Gille that the CGA conflicted with the
consent decree. He denies that he told Gille it was invalid. I decline to accept Mr.
Parretti's version and instead accept that of Gille. Parretti's version is undermined,
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actions without first securing PCC's consent. Also in his meeting
with Gille, Parretti explained that Ladd and Kanter would be removed from their directorships if they missed another board meeting. 43 Parretti did not give Gille, in that meeting, a copy of the
minutes of the board meeting. However, he agreed to send Gille a
copy on Monday. Gille testified that his meeting that day with Parretti
had been very "tense" and that, as Parretti left the meeting, he
told Gille: "If I take action against you, I will warn you of it ahead
of time." (Tr. Vol. II, p. 160 (F. Gille)).
On Monday, June 17, after conferring with Mr. Haberer, the
chairman of Credit Lyonnais, and Mr. Wolkenstein, Gille concluded
that Parretti had failed to comply with the CGA in form and substance. He then authorized CLBN to exercise its rights under the
Voting Trust Agreement. CLBN then broke the escrow in which it
held its rights to vote PC's MGM stock. It registered the Voting
Trust Agreement with MGM, had the MGM shares transferred into
its name and executed a shareholders' consent purporting to remove
Parretti, Globus and Cecconi from the MGM Board and replacing
them with Meeker, Meyer and Jones.
II.
The foregoing narrative does not exhaust the facts or alleged
facts that are relevant to one aspect or another of the parties' dispute.
Large and involved aspects of the dispute have not been touched
upon. But the foregoing does provide the basic context for identifying
and resolving the material issues presented by the pleadings in this
case.

not only by Gille's testimony, but also by events leading up to Parretti's meeting
with Gille which I summarize as follows: PCC executives including Parretti wrote
memos asserting, contrary to the language of the CGA, that MGM cannot make
certain decisions without input from PCC and, in some cases, PCC's consent. Germes
then asked Hamburger and Cohen whether the CGA was valid. Upon receiving
Cohen's conclusion, Germes wrote a memo, intended for Parretti's use in the meeting
with Gille, saying that the CGA is void. And finally, the day before Parretti's meeting
with Gille, Parretti, Globus and Cecconi adopted a board resolution stating that
PCC's consent decree takes priority over MGM's by-laws which, among other things,
incorporate the governance arrangements agreed to in the CGA.
43. Parretti testified that, if Kanter and Ladd did not attend board meetings,
the board could not take action with respect to the sale of assets. MGM, thus, would
not sell the assets necessary for it to repay debt, and he could not get back into
power. It is incorrect however to assert that the executive committee did not give
timely consideration to proposed sales.
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For the reasons set forth below I conclude that Giancarlo Parretti
was guilty of material breaches of the CGA. I conclude as a consequence that the action of CLBN in purporting to exercise its rights
under the Voting Rights Agreement and the Voting Trust Agreement
was valid and effective corporate action. Moreover, I conclude that
CLBN did not itself breach its agreements with Mr. Parretti or his
affiliates or behave towards him in an inequitable or unfair way. See
infra pp. 75-89. Thus, I will dismiss the defendants' counterclaims
with prejudice.
Putting aside, for the moment, all questions of moral blame or
legal liability, it appears entirely clear from the credible evidence
that the management structure contemplated by the CGA in April
had, by June, proven entirely unworkable. Following the June 14
"board" meeting and the discussions between Messrs. Parretti and
Gile in Paris shortly thereafter, the commercial reality of the situation
effectively forced the Bank to choose between two options. The
situation could not go on with the same personalities and the same
legal structure in place if there was to be any hope to salvage MGM.
The bank could accede to Mr. Parretti's implicit demand to remove
Mr. Ladd from office and return the Company to the operating
control of Parretti and his designees or it could exercise its power
under the April Voting Trust and remove Mr. Parretti, Ms. Cecconi
and Mr. Globus from the MGM board. In either event the toodelicate balance thought to be workable under the CGA would be
radically reformulated.
[1] I believe that, in the circumstances, the bank's election to
remove the defendants from office was a reasonable one, even if one
assumes that Mr. Parretti was at all times operating with subjective
good faith under the CGA. However, upon consideration of the
evidence, I am required to conclude that Giancarlo Parretti did not
act with that degree of good faith that contracting parties are entitled
to expect and demand.
More specifically, I conclude that he breached the foundational
obligation implicit in every contract, to refrain from acting with
respect to the subject matter of his contract so as to deny or materially
impair the value bargained for by his promisee. From the outset
Mr. Parretti adopted a course of conduct that insistently and continually breached the obligation to act with respect to the subject
matter of the contract in good faith and to deal fairly, so that the
bargain for which the other gave value should not, by his action,
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be defeated or materially impaired. California law, which governs
the performance of the CGA, recognizes this obligation, see, e.g.,
Seaman's Direct Buying Serv. v. Standard Oil Co., 36 Cal. 3d 752, 686
P.2d 1158 (Cal. 1984); Berkeley Lawn Bowling Club v. City of Berkeley,
42 Cal. App. 3d 280, 286-7 (1974), as does our own law. Wilgus v.
Salt Pond Inv. Co., Del. Ch., 498 A.2d 151 (1985); Katz v. Oak Indy.,
Inc., Del. Ch., 508 A.2d 873 (1986). See generally Restatement 2d
Contracts § 205 (1981); see infra pp. 57-66.
[2] Moreover, I conclude that Mr. Parretti failed to disclose to
CLBN material information (i.e., Reteitalia Put) concerning the
financial condition of MGM at the time of the April agreements
and during the following weeks, as the bank extended millions of
dollars of additional credit to MGM. This failure violated the covenant contained in paragraph 7 of the CGA. See infra pp. 67-75. I
find it unnecessary to determine whether the non-disclosure of the
Reteitalia Put agreement constituted common law fraud. See Michelson
v. Duncan, Del. Supr., 407 A.2d 211, 224 (1979); Anderson v. Handley,
149 Cal. App. 2d 184, 308 P.2d 368, 369 (1957) (elements of fraud).
A.

Giancarlo Parretti Failed to Comply "In Form and Substance" with
the Corporate Governance Agreement.
1. Mr. Parretti's rights and obligations under the CGA.

[3] In a simple single transaction contract, the obligations of the
parties are usually discreet and easily identified: to render a single
performance or to pay a stated price, for example. When a contract
contemplates not a single performance nor sets an identified performance but contemplates an on-going relationship of some sort,
difficulties in defining contractual obligations at the outset will increase. As the scope or timeframe of the contractual relation is
extended, the express allocation of risks of future contingencies becomes more difficult. In only a moderately complex or extended
contractual relationship, the cost of attempting to catalog and negotiate with respect to all possible future states of the world would
be prohibitive, if it were cognitively possible.4 In such contracts
some things must be left to the good faith of the parties.
[4] The CGA is a contract that established a new tripartite relationship among Mr. Parretti and PCC; Mr. Ladd; and CLBN with
44. See Goetz & Scott, Prinps of Rdaliona! Contrads, 67 Va. L. Rev. 1089,
text at n.4 (1981).
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respect to the governance of MGM. While that agreement was
certainly specific in much that it contemplated, it contemplated a
relationship that, perhaps necessarily, entailed some ambiguity as
well. Surely, Mr. Ladd and the executive committee under his control
would have exclusive authority, with stated limits, to exercise the
powers of the MGM board that were delegatable, but the parties
intended as well that Mr. Parretti would designate three directors
and would manage PCG's "currently existing assets and liabilities"
(PX 222, p. 2). What was the content of Parretti's rights as an
MGM director or as a representative of its 98.5% shareholder? The
parties could not, or at all events did not, attempt in their agreement
to be highly specific in defining that role. This does not mean that
their contract fails, but rather that the question whether subsequent

action by either party violates the obligations assumed in the contract
entails a contextual construction of the obligations assumed. See 3
Corbin on Contracts § 534, at 11-12 (1960).
[5]

Generally speaking, contracting parties are, to a large extent,

entitled to act selfishly to promote their own interests under the
contract. While in a relational contract it may be short-sighted and
bad business to do so, they generally are entitled to push their claims
of entitlement under a contract in an attempt to maximize their selfinterest. But while contracting parties are not fiduciaries for each
other, there are outer limits to the self-seeking actions they may take
under a contract. Where one party's actions are such as to deprive
the other of a material aspect of the bargain for which he contracted,
the first party will be found to have violated that elemental obligation
of all contracting parties to deal with each other in good faith and
to deal fairly with each other with respect to the subject matter of
the contract. That is the case here.
2.

Mr. Parretti Breached an Obligation to Act in Good Faith
4
and Deal Fairly with MGM and CLBN.

5

From the outset of the new regime contemplated by the CGA,
Mr. Parretti took very aggressive positions vis-a-vis Mr. Ladd and
CLBN. His first memo to Ladd, the day after the signing of the

45. CLBN was not a signatory to the CGA but plainly did give consideration

in exchange for its execution by Mr. Parretti, and had an intense financial interest
in its performance. While in its capacity as Voting Trustees it is not, in terms,

enforcing the CGA, it might nevertheless do so, as an intended third party beneficiary
of that contract.
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CGA, constituted dramatic evidence of an intent not to accede to
Mr. Ladd's management of MGM, but to confront and challenge
it. I will expand a bit upon this incident, which is touched upon
above (p. 34) because, coming immediately at the outset, it is illuminating and it had the effect of delaying for two weeks Mr. Ladd's
fll management of MGM.
Among the piles of papers present at the signing of the CGA,
and which Mr. Parretti himself probably never read, were draft
resolutions modifying the MGM bylaws as contemplated by the CGA.
Most importantly, those resolutions created the two member executive
committee contemplated by the CGA and defined its broad powers.
Recall that the CGA itself had provided that the board of directors
"shall consist of Mr. Alan Ladd, the Chief Operating Officer of
MGM who is to be hired by Mr. Ladd and three persons named by
Mr. Giancarlo Parretti."' The CGA also stated that "if the Chief
Operating Officer ceases to serve for any reason, a successor shall
be selected by Mr. Ladd or his successor." Finally, of course, the
CGA provided that "[a]n Executive Committee, consisting of Mr.
Alan Ladd and the new Chief Operating Officer will be authorized
and created . . .pursuant to which all corporate power and duties
permitted by law . . .to be delegated ... shall be delegated exclusively to the Executive Committee."
The draft implementing resolutions present at the signing provided, in part, as follows:
There shall be an Executive Committee . . . consisting of
the Chairman of the Board and the Chief Operating Officer
of the corporation. Both members ... shall constitute a

quorum ... provided that f there is a vacancy on the Executive
Committee, the remaining member shall constitute a quorum.
PX 221, Tab 24, Exh. A. I am satisfied that this resolution was
adopted by the MGM board at its meeting held on April 16 or 17,
1991, in conjunction with the closing. See Hamburger Dep. at 33031.
As indicated above, on April 17, Mr. Ladd drafted a memorandum addressed to all officers of MGM. Among other things, that
memo announced the "new management structure" and attached
copies of resolutions that it said had been adopted by the new
executive committee. Among other things those resolutions: (1)

46. Emphasis added throughout unless otherwise noted.
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changed the signatory power on the company's bank accounts (requiring Mr. Parretti or any persons affiliated with him to get a
cosignature from Ladd or a person appointed by him); (2) suspended
the power of any officer to expend or authorize an obligation in
excess of $5,000 in the ordinary course of business; and (3) suspended
the closing, execution or taking of other action with respect to any
pending transaction, except with the approval of Mr. Ladd or designated persons.
All of these steps plainly were within the legal power of the
executive committee under the CGA and the implementing resolutions. But Giancarlo Parretti's reaction to them was immediate and
hostile. On April 18, he wrote to Ladd, in part, as follows:
I have received a copy of the resolutions you purportedly
adopted on April 17, 1991. As the owner of the Company,
and on behalf of a majority of the boards of both PCC
and MGM-Pathe, I wish to inform you that these resolutions
are invalid, since, among other things, they do not conform
to Exhibit 4 [the CGA] or other requirements.
Since these resolutions are invalid, I trust that you will
immediately advise everyone of that fact. As to the banking

resolutions, I am certainly not opposed to changes in our
authorized signatories, but I think we should discuss the
particulars in person.
[6] Mr. Parretti's position, it later developed, was that the executive
committee could not function at all until the entire board met and
designated the contemplated second member. This position was totally
inconsistent with the language of the board resolution that, I find,
had been adopted. Moreover, even if Mr. Parretti's position had
been technically sound, it was formal and did not involve a question
of substantive rights. Ladd plainly had the right to appoint the chief
operating officer under the CGA; Parretti and PCC had the obligation
to designate that individual for a board set and to cause him to be
appointed to the executive committee. There was, legally, no room
for further deliberation (or negotiation) on this point. It is not clear
what purpose Parretti's challenge to Ladd served other than to
challenge Ladd and to improperly delay the implementation of Ladd's
control of MGM. Thus, while I interpret Mr. Parretti's April 18
letter to be legally incorrect, more importantly, I conclude that it

evidences an intent at the very outset of the new relationship to be
adversarial and combative.
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[7] I do not conclude lightly or easily that the covenant of good
faith and fair dealing was violated here. The entire course of conduct
of defendant up to and including the June 15 Paris meeting does,
however, force me to that conclusion. That is, I conclude that no
reasonable negotiator who consented to the mid-April agreements
(including the CGA) could have concluded, if all of the actions of
Mr. Parretti and his agents up to June 15 were considered, that
such action would constitute compliance "in form and substance"
with the CGA. See Katz v. Oak Indus., 508 A.2d at 880 (statement
of legal test).
[8] Among the acts done by Mr. Parretti, or those who were
associated with him and under his direction, that reflect the failure
to comply with the substance of CGA are the following: (1) Parretti's
May 3rd attempt to get a right of prior approval on any rehiring
of former employees (see supra p. 34); (2) Mr. Germes' May 7 memo
to Tom Carson (MGM's CFO) demanding that prior to the implementation of transactions, information of various kinds be provided
to him (see supra text accompanying note 31); (3) the May 13, 1991,
memo to Mr. Shaw directing that "no hiring or firing of any
employee is to be considered final until it is confirmed and agreed
by [Mr. deMichelis]" (supra p. 37); (4) the May 28 Avincola memo
to MGM department heads instructing them to make reports to PCC
(p. 42); (5) the May 29 Parretti memo to Shav telling him to increase
the salary of a person on the MGM payroll (p. 42); (6) the May 29
memo of PCC general counsel Hamburger to MGM lawyers telling
them that before any transactions were finalized he should be sent
drafts of all agreements, etc. (p. 42); (7) Mr. Parretti's June 6 threat
to Mr. Meeker in Paris (p. 43); (8) the dispute about the form of
internal MGM reports (see supra p. 51 note 40); (9) Parretti's refusal
to refrain from direct communication with MGM subordinate personnel (p. 51); (10) Parretti's elaborate maneuvering (including the
June 14 board meeting, and the statement at the June 15 Paris
meeting that the CGA was invalid) designed to force CLBN to
abandon its right to have Ladd manage MGM.
These acts were plainly materially disruptive and fall beyond
the scope of action that might lie in the broad border of ambiguity
that the parties left in defining Mr. Parretti's rights and obligations
under the CGA. They evince a committed effort to wrest back much,
if not all, of that which Mr. Parretti purportedly granted in consideration of the various forms of consideration extended by CLBN
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and by Ladd47 since April. I reject completely defendants' characterization of these actions as simple requests for information and
actions without substantial impact upon MGM. Plainly, the efforts
to achieve pre-authorization review of transactions such as Mr. Germes
and, later, Mr. Hamburger sought constitute attempts to interfere

with the on-going management of the Company by the Ladd management team. These efforts by Mr. Parretti and other PC personnel had an effect upon the functioning of MGM. One would be
amazed if they did not. But that the Ladd management was resolute
in dealing with Mr. Parretti's demands does not make his conduct,
which was inconsistent with the most basic provisions of the CGA,
harmless. Far from that, it appears to me that the well-being of the
enterprise could not much longer sustain the sort of open warfare
that by mid-June had become too obvious to ignore.
The culmination of these acts illuminates the problem as clearly
as the early, April 18 memo illuminates Mr. Parretti's basic approach. Mr. Parretti wanted Mr. Ladd to be gone. (Tr. Vol. II,
p. 141 (F. Gille)). If he could not force him out, he wanted to have
acknowledged dominance over him and Charles Meeker. This explains the "resolution" at Parretti's rump board meeting of June 14
to the effect that a director would be automatically removed if he
missed two consecutive meetings. At the June 15 Paris meeting with
Gille and Griffault of CLBN, Parretti expressed the view that Ladd
would be removed if he did not attend the next board meeting.
There was no legal foundation for this claim but, as I see Mr.
Parretti, he was interested not in legalisms but in dominance.
The Cohen legal memos and the assertion by Parretti that the
CGA was invalid most pointedly demonstrate the final bankruptcy
of the governance structure that the CGA had contemplated. With
these charges and with the assertion of the right to throw Ladd off
the board, Mr. Parretti deliberately pushed matters to a crisis. The
Bank might have responded by a partial or total capitulation (i.e.,
consent to Ladd's removal) or by removing Mr. Parretti. Mr. Parretti
no doubt fostered the hope of the former outcome. He had some
ground for that hope. The Bank's relationship with Ladd was not
of long standing and was not financially involved as was its relationship with Mr. Parretti. One imagines that Mr. Parretti under-

47. I focus primarily upon the bank's forbearance and its advance of credit,
but Ladd too relied importantly upon the CGA in agreeing to assume the obligations
of CEO.
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stood that he was pushing the CGA to a crisis but that he
misunderstood in what direction CLBN would jump, if it were pushed
to do so.
[9] One need not psychoanalyze Mr. Parretti, however, to conclude
that his actions sought to deprive Mr. Ladd of the power for which
he and CLBN had contracted and did so to a material extent. To
conclude that the covenant of good faith and fair dealing has been
breached, we need not conclude that the breaching party actually
intended to violate a contract right. "Subterfuges and evasions violate
the obligation of good faith in performance even though the actor
believes his conduct to be justified." Restatement (Second) of Contracts
9 205 (Comment d) (1981). The question is not whether Mr. Parretti
believed that his pushing, his threats and his lack of candor constituted
evasions of his contractual obligations under the CGA, the question
is whether they objectively were. For the reason set forth above, I
conclude that they were.
B.

Mr. Parretti Breached the Warranties Contained in Paragraph 7 of the
CGA.
[10] In paragraph 7 of the CGA, Parretti committed to disclose all
material transactions engaged in by MGM and all related party
transactions:
Giancarlo Parretti hereby represents and warrants to the
best of his knowledge that (a) all material agreements or
understandings or other material liabilities of MGM as of
the date hereof are fully reflected in the financial statements
of MGM to the extent required; and (b) all agreements
between senior management and MGM have been disclosed.
FX 221, Tab 5, at p. 6. Plaintiffs complain that this undertaking
was breached at the time of the signing of the CGA (and its release
from escrow) in a number of material respects. I need not extend
this lengthy opinion by an evaluation of each of these claims because,
below, I conclude that the existence of the so-called Reteitalia Put
did constitute a highly material agreement or understanding of MGM's
that was not disclosed prior to May 1991 and that such prior nondisclosure constituted a violation of paragraph 7(a) of the CGA.
1. The Reteitalia Put Agreement.
As part of Parretti's effort to raise cash to pay Kerkorian, he
caused MGM on or about October 20, 1990, to license to Reteitalia,
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an Italian entity controlled by Mr. Berlusconi, certain motion picture
rights for use in television broadcasts in Spain, Italy and Italianspeaking countries, for eight years in exchange for a promise to pay
$168 million.4 8 PX 65; Tr. at 918. Immediate cash was made available
to MGM by means of a factoring arrangement with a "sister"
company of Reteitalia called Mediolanum Factor. Mediolanum provided $108 million against Reteitalia's future performance of three
payment streams under the license. Tr. at 1710-11, 1840; PX 98.
CLBN factored a fourth payment stream, providing $22 million,
apparently under a guarantee of Banco Popolare di Milano.4 9 This
cash was then used at closing, in part, to pay PCC for the transfer
of its PEI and CEI subsidiaries and in turn, by PCC, to pay
Kerkorian. According to Mr. Fiorini, the Put agreement was entered
into in great haste "because we need[ed] the money for the 31st of
October ... in order to close the acquisition of MGM." Fiorini
Dep. at 181.
Under an undisclosed letter agreement also dated October 20,
1990, however, MGM and Reteitalia had agreed that Reteitalia, at
its option, could require MGM to buy back the license rights for
Italy, for the purchase price of $113 million, 50 plus interest on sums
Reteitalia had paid to MGM (the "Put"). PX 64; Tr. at 920, 1331;
Fiorini Dep. at 179-80.
Mr. Parretti claims he was unaware of the existence of the Put.
I do not accept this testimony as truthful. I conclude that he was
well aware of the Put from the date of the Agreement, October 20,
1990. Fiorini Dep. at 179-80. According to Fiorini, the Berlusconi
group did not have adequate time to evaluate the worth of the films
that were being licensed to Reteitalia, but as the often-deferred closing
date was soon to occur, Reteitalia's cash was urgently needed by
Parretti to help finance the acquisition. The Put agreement was the
solution devised by Fiorini and Parretti:

48. Once PCC acquired MGM, the validity of this and similar agreements
were ratified by the new MGM board.
49. Although the record is replete with testimony that CLBN factored this
payment stream, see, e.g., Tr. Vol. VIII, pp. 1710-12, 1720-22, 1740 (P. Halt). There
may be no evidence in the record that the transaction was guaranteed by Banco
Popolare di Milano. Plaintiffs assert the existence of this guarantee in their brief, but
cite to sections of the record which make no mention of the guarantee.
50. The portion allocated to the license covering Italy was $113 million. The
precise origin of this figure is uncertain. Tr. at 921.
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So we started to have the discussions what we can give
you, what we can give you a guarantee for delivery of the
goods, a guarantee that the goods are there and are good
at this price. Finally, the decision was, well, if you are not
glad with the goods, we buy back the goods and resell to
others. So fundamentally the agreement was that they had
a right to reput the goods back to MGM. Now I discussed
this with Parretti. I was unable to find Globus because he
was in Japan, I believe. And finally we decide that we had to
give this right to reput the goods back to us.
Fiorini Dep. at 179-80 (emphasis added).
It is inconceivable that Mr. Parretti was unaware of this critical
aspect of one of the last large pieces of financing pulled together to
achieve the MGM acquisition. In fact, during this period of time
Parretti and Fiorini spoke to each other almost every day. Tr. at
2715.
On December 28, 1990, Reteitalia assigned its rights and obligations under the licensing agreement with MGM to Principal
Network Ltd., Tortola ("Principal Network"). See PX 251. Principal
Network is a subsidiary of Finivest, a Berlusconi affiliate.
The Put was not disclosed to present MGM management and
to CLBN until May 1991 when Principal Network and Reteitalia
revealed it in response to Peat Marwick's annual audit inquiry. Later
that month, a communication purporting to exercise the Put was
received.
Gille first became aware of the possibility of partial cancellation
of the Reteitalia contract when he reviewed PC0's mid-May draft
of its 10K. PX 476 (dated May 12, 1991); DX 80 (dated May 17,
1991); Tr. at 168-70. These drafts suggested that the Reteitalia license
and factoring agreements had not been completely firmed up. See,
e.g., PX 476. A few days earlier, CLBN's Brutschi had learned from
Berlusconi of the existence of the Put. When told of the exercise of
the Put on May 28, the Bank's representatives were "extremely
upset" and "very angry" over what they believed to be "nonrevelation of ...

a very substantial commitment." Tr. at 170-74; 3027-

29 (F. Gille).
2.

The Materiality of the Put Agreement.

Defendants contend that disclosure of the put was not required
given the unclassified nature of MGM's balance sheet. That means
that MGM's balance sheet does not break out liabilities between
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short-term liabilities and long-term liabilities. The cash received by
MGM just prior to the closing from the Reteitalia licenses was booked
as a debit to "cash" and a credit to a liability account denominated
"advances." The liability credit reflected the fact that the license
would require MGM to provide future consideration to Reteitalia
(over an eight year period). The Put, on the other hand, reflects a
contingent liability of very short maturity. In my opinion, whether
a $113 million liability represented a non-cash call upon the longterm assets of the Company through licensing rights or, on the other
hand, represented an immediate, or potentially immediate, call on
the Company for $113 million in cash, is a very material distinction.
Defendants urge otherwise, suggesting that where a balance sheet
is unclassified it cannot itself reflect that distinction and there is no
need to do so in the financial notes to the balance sheet. In rejecting
this view I rely in part upon the general test of disclosure materiality
as set out in the Statement of Financial Accounting Concepts No.
2 at
132; PX 612 ("FAC 2"); Tr. at 1721-31 and Financial
Accounting Standards Board ("FASB") Nos. 78 and 5, and the
opinion of Mr. Gagnon. 51
Michael Gagnon, a partner at Price Waterhouse, testified in
rebuttal as an expert witness. Tr. at 3034-38. Gagnon testified that
FASB No. 78, "Classification of Obligations that Are Callable By
the Creditor," requires obligations that by their terms are due on
demand, to be classified as current liabilities. PX 665. Furthermore,
in those instances where an unclassified balance sheet is presented,
the terms of these callable obligations should be disclosed in the
Financial Statements. Tr. at 3044-47. In addition, the Reteitalia Put
should have been disclosed in the Financial Statements under FASB
No. B, paragraph 12, as a transaction substantially similar to a
guarantee to repurchase receivables. Tr. at 3047-48. In rendering
his opinion, Gagnon also relied on the obvious liquidity problems
at MGM, and its relative lack of cash that eventually led to the

51. Mr. Halt testified that the standard for materiality for SEC filings is whether
"the judgment of a person relying on the 10-K would have been changed or influenced
by the inclusion or exclusion of the matter." Tr. at 1830. This is the same definition
employed by FAC No. 2 which provides:
The essence of the materiality concept is clear. The omission or misstatement
of an item in a financial report is material if in the light of surrounding
circumstances, the magnitude of the item is such that it is probable that
the judgment of a reasonable person relying upon the report would have
been changed or influenced by the inclusion or correction of the item.
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"going concern" reservation taken by Peat Marwick in issuing its
auditor's opinion. Tr. at 3048-49. Based upon his review of the
transaction and the foregoing factors, it was Gagnon's opinion that
the existence of the Reteitalia Put should have been disclosed, under
GAAP, in the footnotes to the 1990 MGM Financial Statements,
prepared as of April 1991. Tr. at 3040-41.
[11] The question whether paragraph 7 of the CGA was breached
is, of course, governed by California law. I believe, that the tests
of materiality employed by the accounting profession, and the SEC
(see supra note 51) are essentially the same as the test that California
law provides for the materiality of disclosure. See Marner Constr. Corp.
v. City of Los Angeles, 2 Cal. 3d 285, 466 P.2d 996, 1000, 85 Cal.
Rptr. 444 (Cal. 1970); Rattray v. Sudder, 28 Cal. 2d 214, 224, 169
P.2d 371, 377 (Cal. 1946); Hobart v. Hobart Estate Co., 26 Cal. 2d
412, 159 P.2d 958, 968-69 (Cal. 1945); Cf. Cal. Corp. Code § 25,400,
et seq. & 25,500, et seq. (1979).
I concur in Mr. Gagnon's opinion. The existence of a potential
immediate call of $113 million in cash was, for this Company at
that time, a highly material fact, even given the disclosure of the
"advances" that exercise of the Put would relate to. One cannot
know whether the Bank would have acted differently in the negotiations leading to the CGA, had the Put been disclosed in midApril, but I do conclude that its various judgments would have been
influenced by disclosure of this potentially immediate cash liability
of large size.
3.

Enforceability of the Breach of Paragraph 7(a).

Defendants contend that plaintiffs knew about the existence and
even the exercise of the Reteitalia Put before CLBN came under a
legal obligation to fund the $145 million credit facility that it agreed
on April 16 to extend to MGM. Therefore, they assert that in later
funding those amounts, CLBN waived its rights to rely upon the
Reteitalia Put as constituting a failure to comply with the obligations
of the CGA "in form and substance." Two factors lead me to reject
this waiver argument. First, by the time the Put was uncovered in
May it is quite likely that CLBN had already extended very substantial additional credit to MGM and was not therefore in the same
position it had been on April 16 when the disclosure should have
been made. The record does not appear to specify what credit was
extended between April 15 and the date in early May when the Put
first came to light, but it does establish that some $78 million of
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new credit was extended between April 24 and May 28. Tr. 2910.
I infer that a portion of the substantial amount was made available

prior to the uncovering of the existence of the Put.
Equally important, Mr. Parretti is himself estopped by his conduct from claiming that CLBN may not assert the existence of his
non-disclosure. After the exercise of the Put occurred Parretti attempted to placate the bank by telling Mr. Gille that he, Parretti,
would resolve the problem promptly. This was on or about May 28.
It was not until much later that the Bank learned that this had not
been done.
Thus, I conclude that the existence of the Reteitalia Put was a
material fact that was required to be disclosed by Mr. Parretti on
or about April 16.
III.

THE CLAIM THAT

CLBN

AND LADD VIOLATED

MR.

PARRETTI'S RIGHTS AND THE ISSUE OF CREDIBILITY.

The account that Mr. Parretti gives of the relations between
himself and the companies that he and Ms. Cecconi control on the
one hand and CLBN and Mr. Ladd on the other is of course strikingly
different from the story of Parretti's mismanagement, disingenuousness and bad faith that CLBN presents.
Parretti portrays himself a s trusting and sees the bank as having
manipulated him and MGM into a vulnerable situation in late March,
in order to seize control of his company. Several strands in this
argument are most important. First, he claims that CLBN had an
obligation to fund $125 million of MGM's working capital needs
following the acquisition. He asserts in his counterclaim that the
Bank's failure fully to meet this obligation exposed the Company to
the bankruptcy proceeding which itself was the occasion to force him
to relinquish control over MGM. The second element of Mr. Parretti's account entails an understanding of what the parties intended
by the CGA. Parretti contends that they intended that that agreement
would govern the control of MGM itself, but not of its foreign
subsidiaries. These were intended to remain under his control. This
was important he says because the parties plainly did contemplate
that if he could reduce MGM's outstanding obligations to CLBN
to $125 million by November 30, 1991, he would regain control of
the management of MGM. He could reduce this debt only by locating
new equity investors or by selling assets. In March (before the
emergence of the bankruptcy problem) Gille and Wolkenstein had
discussed a program of debt reduction that contemplated the possible
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sale of assets held by MGM's foreign subsidiaries. See DX 23 and
infra pp. 87-88. According to Parretti the OGA was not intended to
amend, modify or rescind this March 18 plan. Indeed according to
him, his agreement to th6 CGA was expressly conditioned upon the
bank supplying him with an executed copy of the agreement contemplating such sales. Tr. Vol. XII, p. 2446 (G. Parretti).
The third strand in Mr. Parretti's version of the case involves
the claim that Ladd and his team were anxious to see him fail at
his effort to pay down the MGM-PCC bank debt because his success
would in all likelihood mean their removal from office. It is the case
that some of the testimony of Ladd and others reflects a belief that
Parretti's regaining of day to day control of MGM would be harmful
to the company. (See, e.g., Tr. Vol. IV, p. 719 (A. Ladd)). In order
to thwart his regaining control, Mr. Parretti asserts, Ladd interfered
with his management of MGM's European subsidiaries and, specifically, delayed considering his proposal to sell MGM's interest in
UIP, the film distribution consortium and delayed acting on other
beneficial corporate transactions. Thus, he says, that Ladd and CLBN
acted in bad faith, interfered with his contract rights and breached
the CGA. He concludes not only that the Bank's purported exercise
of its voting power was illicit but that he was justified by the breach
in removing Ladd and Kanter from the MGM board, which he
purported to do on June 18, 1991.
There is no evidence that CLBN breached any duty to MGM or PCC
in connection with the extension of additional credit to .,MGM
following closing of the MGM acquisition.
[12] Mr. Parretti asserts that CLBN agreed to extend an additional
$125 million revolving credit facility to MGM following closing in
order to meet working capital needs. He asserts that the Bank's
failure to make all of these funds available led to the financial
problems that ended in the late March bankruptcy court filing. There
is, however, no written agreement or notation that supports the
assertion of the existence of any unconditional right to such a credit
facility. Such evidentiary record as exists supports the Bank's version
of events. In this version, the Bank would agree to provide a revolving
line of credit that would be available to the extent that the working
capital borrowings of PCC and MGM combined did not exceed
$125 million. The term sheet forwarded by Mr. Bastin of CLBN to
Mr. Parretti, under a cover letter dated June 7, 1990, specifically
included this provision. (PX 39). I accept the testimony that PCC's
working capital line was never reduced below $125 million (see supra
p. 13) and, thus, I conclude that CLBN had no legal obligation to
A.
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extend further credit following the closing. As it happens, the Bank
did extend almost $100 million of additional credit following the
closing and prior to the bankruptcy filing.
[13] Nor do I find a breach of duty by Ladd or by CLBN in the
negotiation of the May 15 Credit Agreement that formalized the
extension of the $145 million contemplated by the April agreements.
That that agreement did not contemplate further payments by MGM
to PCC does not, in my opinion, constitute a wrong. CLBN had
no obligation to PCC to fund it and restrictions on payments to
shareholders is a conventional restriction imposed in commercial loans
to troubled companies. Even more clearly, MGM at that point had
no leverage that would permit it to force CLBN to finance PCC
through MGM. In no event could the May 15 credit agreement
support the conclusion that it represented a violation by Ladd or by
CLBN of any right of PCC.
B.

The March 18th negotiations did not result in a contract and even if
it had, PCC breached its obligations under any such agreement.

A key element of Mr. Parretti's vision of his dispute with CLBN
is the assertion that the mid-April agreements (including the CGA)
were wholly consistent with an agreement reached on March 18 that
contemplated his selling assets and reducing debt to the Bank on a
schedule. The continuing vitality of such a March agreement is
important to his view of the case because he also asserts that Ladd
and the Bank thereafter conspired to prevent him from meeting the
2
schedule of asset sales and debt repayments.CLBN urged at trial that the writing reflecting the terms of the
March 18th proposals had never been signed by CLBN and delivered
to Mr. Parretti and, thus, had never reached the dignity of an
enforceable contract. The Bank admitted that it caused the letter
agreement to be signed in mid-April and faxed to Alexis Wolkenstein

52. In fact, the record discloses that CLBN and Credit Lyonnais were extremely
accommodating in trying to assist Mr. Parretti in locating new equity investors. I
need not document here the evidence of the many meetings the Bank attended to
this end, but I might mention one because it captures a flavor of the events. After
it filed this lawsuit, the Bank was informed by Parretti that Cardinal O'Connor of
the Roman Catholic Archdiocese of New York was interested in making a $50 million
equity investment in PCC and serving on its board of directors. Tr. Vol. XV, p.
2922 (Gille). At Parretti's request Mr. Wolkenstein flew from Paris to New York for
the purpose of discussing this prospect, only to find on arrival that the Cardinal
would not attend any such meeting. Id. at 2923.
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who was in Los Angeles, but it asserted that Messrs. Gille and
Wolkenstein never delivered the letter to Parretti because they concluded that the March 18th discussions had been mooted by events,
including the then newly negotiated CGA.
It was, thus, some surprise to plaintiffs when at trial defendants
produced for the first time a copy of the fully executed March 18
letter agreement indicating the fax identification line of PC0 and
recording the April 16, 1991, receipt of the agreement by PCC. Mr.
Parretti testified that receipt of that letter agreement was critical to
his agreement to enter the CGA. Referring to the Summary Agreement that was negotiated on April 16th, plaintiffs' counsel asked Mr.
Parretti:
Q. And in fact this is the document that you-you signed
the other agreements and gave them to your lawyer and
said, "I'm not going to give them to the bank until we
sign this two-page summary"?
A. Not until we signed this and we received the executed agreement of March 18th.
Q. And then you signed this document on April 16th?
The Interpreter:

Did you say April 16th?

The Witness: (through interpreter) Yes, because I also received the agreement on the letter of March the 18th.
Tr. Vol. XII, p. 2446-47 (G. Parretti). See also Tr. Vol. X, p. 214647 (G. Parretti).
Thus, at trial, Mr. Parretti testified that he agreed to the CGA
because he received a fully executed copy of the March 18th letter
agreement with CLBN. The copy bearing the PC fax identification
was identified by Mr. Parretti, marked as DX 38A and admitted
into evidence (Tr. Vol. X, p. 2161).
Following the close of the evidence plaintiffs moved for a reopening of the evidence in an effort to show that DX 38A was a
fake. This motion was granted and on December 18 testimony was
heard relating to the authenticity of DX 38A.53 The evidence adduced
at that hearing establishes conclusively that DX 38A is not what is

53. The parties were accorded about 10 days to take any necessary di&covery.
CLBN noticed Mr. Parretti's deposition but his counsel informed plaintiffs that Mr.
Parretti refused to appear for a deposition.
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purports to be, but is in fact a document manufactured from a copy
of DX 38 after that document was produced to defendants in this
litigation. The evidence does not establish whether it was Mr. Par-

retti's hand that crafted the fraud or whether another was the active
agency of deceit. It does, however, establish to my satisfaction that

when Mr. Parretti testified that he signed the April 16th document
"because I . . . received the agreement on the letter of March the
18th" he was not truthful.

I do accept the testimony of Francois Gille that the signed letter
of March 18 was never delivered and conclude that no legal commitment of the kind reflected in the March 18th letter was made by
the Bank to Parretti. By the time Messrs. Gille and Wolkenstein
contemplated delivery of an executed copy of the March 18th letter,
PCC had already failed to perform the acts it had contemplated it
would have performed by the end of March. (See infra p. 87).
C.

The weight of the credible evidence establishes that neither the Ladd
management team nor CLBN breached a fiduciary duty or a duty of
good faith and fair dealing owed to Mr. Parretti and PCC.
Defendants complain that the members of the Ladd management

group were committed to preventing Parretti from regaining control

of MGM because they realized that Mr. Parretti would promptly
remove them from office. Parretti says they did two things that
breached their fiduciary duty to P0C as the 98.5% shareholder of

MGM. First they entered into certain severance agreements with
certain members of the Ladd team, which were triggered by Parretti's
regaining control. 54 Defendants assert that these payments represented
a tax upon the shareholders' exercise of their right to elect the board
and thus constituted a breach of duty. Second, Parretti claims that
the executive committee-with whom the Bank chose to share its
contractual power to veto asset sales-delayed and impeded the sale
of MGM's interest in UIP, a foreign movie distribution consortium,
as well as other transactions.
The first point need not delay one for long. I find no evidence
of bad faith in Mr. Ladd's decision to cause MGM to enter these
employment contracts. It is an oddity of these facts that the change

54. The payments would have gone to Messrs. Carson, Meyer and Jones and
would have totaled $2.3 million. Ladd justifies these contracts on the conventional
ground of affording financial stability to important employees in an environment of

risk.
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in control that the contracts contemplated is one that would return
control back to an existing controlling shareholder, but I don't see
that circumstance as necessarily material. In these odd circumstances,
the risks of instability or insecurity, which no doubt might affect the
corporation's functioning, came from the controlling stockholders.
That risk was real. The response to it was reasonable. I do not
interpret the granting of these termination rights (see supra note 54)
as intended to have, or in fact as having, a substantial impact upon
the exercise of the stockholders' franchise right (or in this case as
affecting the stockholders ability otherwise to regain corporate control).
I turn then to the second aspect of the argument that Mr. Ladd
was disloyal to PC0 in its capacity as MGM's stockholder by failing
to facilitate sale transactions that Parretti sought in order to help
him regain control. (In fact, those proposed transactions were too
little, too late in any event.)
It is true that a conflict emerged between Mr. Parretti and Mr.
Ladd. If this conflict was not inevitable under the CGA, it was at
all events quite likely. I pass over the question whether the existence
of this conflict affects the availability of the business judgment form
of judicial review of controversial executive committee decisions.
Under any approach, I find that the executive committee decisions
were valid and did not represent a breach of duty. Mr. Meekers'
testimony presents persuasive evidence that the Ladd management
group acted prudently with respect to these transactions from the
point of view of MGM.
[14] In these circumstances where the company was in bankruptcy
until May 28 and even thereafter the directors labored in the shadow
of that prospect, Mr. Ladd and his associates were appropriately
mindful of the potential differing interests between the corporation
and its 98% shareholder. At least where a corporation is operating
in the vicinity of insolvency, a board of directors is not merely the
agent of the residue risk bearers, but owes its duty to the corporate
enterprise. 5

55. The possibility of insolvency can do curious things to incentives, exposing
creditors to risks of opportunistic behavior and creating complexities for directors.
Consider, for example, a solvent corporation having a single asset, a judgment for
$51 million against a solvent debtor. The judgment is on appeal and, thus, subject
to modification or reversal. Assume that the only liabilities of the company are to
bondholders in the amount of $12 million. Assume that the array of probable outcomes
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The Ladd management was not disloyal in not immediately

facilitating whatever asset sales were in the financial best interest of

the controlling stockholder. In managing the business affairs of MGM,
Mr. Ladd, and those he appointed owed their supervening loyalty
to MGM, the corporate entity. 56 It was not disloyal for them to
consider carefully the corporation's interest in the UIP transaction,
in the UK cinemas sale and in other proposed transactions. This I
conclude they did. Mr. Parretti had gotten himself into a corner.
He needed to liquidate assets to raise capital. Ladd and his team

of the appeal is as follows:

Expected
Value
25% chance of
70% chance of
5% chance of
Expected Value

affirmance
modification
reversal
of Judgment on Appeal

($51mm)
($4mm)
($0)

$12.75
2.8
0
$15.55

Thus, the best evaluation is that the current value of the equity is $3.55 million.

($15.55 million expected value of judgment on appeal-$12 million liability to bond-

holders). Now assume an offer to settle at $12.5 million (also consider one at $17.5
million). By what standard do the directors of the company evaluate the fairness of

these offers? The creditors of this solvent company would be in favor of accepting
either a $12.5 million offer or a $17.5 million offer. In either event they will avoid
the 75% risk of insolvency and default. The stockholders, however, will plainly be
opposed to acceptance of a $12.5 million settlement (under which they get practically
nothing). More importantly, they very well may be opposed to acceptance of the
$17.5 million offer under which the residual value of the corporation would increase
from $3.5 to $5.5 million. This is so because the litigation alternative, with its 25%

probability of a $39 million outcome to them ($51 millon - $12 million = $39 million)
has an expected value to the residual risk bearer of $9.75 million ($39 million x 25%
chance of affirmance), substantially greater than the $5.5 million available to them
in the settlement. While in fact the stockholders' preference would reflect their appetite
for risk, it is possible (and with diversified shareholders likely) that shareholders would
prefer rejection of both settlement offers.

But if we consider the community of interests that the corporation represents it
seems apparent that one should in this hypothetical accept the best settlement offer
available providing it is greater than $15.55 million, and one below that amount
should be rejected. But that result will not be reached by a director who thinks he
owes duties directly to shareholders only. It will be reached by directors who are
capable of conceiving of the corporation as a legal and economic entity. Such directors
will recognize that in managing the business affairs of a solvent corporation in the
vicinity of insolvency, circumstances may arise when the right (both the efficient and
the fair) course to follow for the corporation may diverge from the choice that the
stockholders (or the creditors, or the employees, or any single group interested in the
corporation) would make if given the opportunity to act.
56. But cf. Blasius Indus. Inc. v. Atlas Corp., Del. Ch., 564 A.2d 651 (1988)
(board action intended to impede stockholder exercise of statutory franchise right is
suspect even if taken in good faith effort to promote corporate welfare).
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could reasonably suspect that he might be inclined to accept firesale prices. But the MGM board or its executive committee had an
obligation to the community of interest that sustained the corporation,
to exercise judgment in an informed, good faith effort to maximize
the corporation's long-term wealth creating capacity.
D.

The failure to attend the June 14 "Board meeting" did not constitute
a breach of the CGA in the circumstances.
The record fully discloses that by mid-June Giancarlo Parretti
and his associates were not only not cooperating in the realization
of the purpose of the OGA, but were actively engaged in an effort
to overturn that agreement. The June 14 meeting was, I conclude,
a step in that effort. The so-called minutes of that meeting fully and
completely document that fact. They are summarized, in part, above.
Defendants seek to characterize the refusal of Mr. Ladd and Mr.
Kanter to attend that meeting as a breach of the OGA. But to accept
this view of things would turn the matter completely on its head.
That Ladd and Kanter did not attend that meeting was attributable
to a well founded suspicion. Had they done so, Mr. Parretti would
have been in a position to make additional legalistic arguments to
Mr. Gille in Paris the following day. 57 By the time of the June 14th

meeting Mr. Parretti had demonstrated his antagonism and bad faith
sufficiently to justify plaintiffs in deferring attendance at a board
meeting.
E.

The dispute over the question whether the CGA extended to control of
MGM's European subsidiaries does not impact upon my judgment.
The parties introduce a further complex area of disagreement
with respect to the question whether control of the European subsidiaries was intended to be covered by the CGA. Mr. Parretti relies
upon assurances that he would be left in his offices in those subsidiaries, as well as alleged explicit statements that the CGA would not
affect their operations and his understanding of technical legal questions of corporate law, to support his contention that Mr. Ladd
breached the CGA in taking certain actions with respect to the
management of those entities. Plaintiffs admit that Mr. Parretti was
assured that he would keep his offices in those companies, but add
57. We now understand that defendants, incorrectly, assert that under MGM
amended bylaws the whole board acting through a simple najority could act in any matter
on which the executive committee has not already acted-which would cover a number
of the resolutions "adopted" on June 14. (&e Defendants' Post Trial Brief p. 76).
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that it was discussed and agreed that those entities would also be
under the ultimate control of the executive committee. Thus, they
assert that Ladd did not violate the letter or the spirit of the OGA
or the Summary Agreement in attempting to exercise managerial
power over those companies.

The real importance of the European subsidiaries from defendants' point of view is that they held assets (e.g., theatres in England,
distribution rights in France and other countries, and some other
real estate) that might be sold to pay down MGM indebtedness.
The assets held in the European subsidiary of MGM, however,
represented but a part of the assets that Parretti and Fiorini undertook
to liquidate pursuant to the March 18 debt reduction plan (DX 23).
They were as well to see stock of Renta Imobilaria SA; to sell hotels

in Spain; to sell Imperial Hotels in the U.S. and the "PC0 buildings
in Los Angeles." DX 23. This proposed effort never got off the
ground. The repayment schedule for March 31 (only U.S. $36mm)
was not met nor was the much greater April 30 payment (U.S.
$624mm) ever made, even though the CGA had had no effect at
all in Europe or in the US on those dates.
Thus, the core of the story that Mr. Parretti seeks to tell-that
Ladd materially and wrongfully interfered with his feasible plan to
regain control of MGM by exerting power over the European subsidiaries-is itself empty, even if one assumes that the parties did
not intend the CGA and Ladd's authority under it to extend to the
European subsidiaries. Ladd's efforts to gain supervisory control over
the European subsidiaries was without effect upon Mr. Parretti's
totally failed effort to raise new capital or to sell enough assets on
good terms to permit him to pay down the huge debt that his
companies had undertaken.
I have not predicated my judgment in this case on a finding
that Mr. Parretti's activities with regard to the European subsidiaries
constituted a material breach of the CGA. I simply do not see those
entities and their day-to-day management as of critical importance
to the CGA (or indeed to Mr. Parretti's failure to pay down the
debt of PCC, Melia, Comfinance, etc.). The U.S. companies were
the principal source of the problems that came to light in March
and it is those entities that really matter to a recovery. If forced to
decide the issue of the intended scope of the CGA, however I would
accept the testimony of Mr. Wolkenstein that the subsidiaries were
discussed on April 16 and it was agreed that, while Mr. Parretti
would stay in his offices in those subsidiaries, it was understood that
he would do so subject to the supervising power of the executive
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committee of MGM. In part I rest this conclusion upon Wolkenstein's
credible testimony, in part upon the notation on an earlier draft of
the CGA which indicates that Parretti wanted an exception for the
foreign subsidiaries but that such an exception was not later included
in the signed document, and in part upon the belief that experienced
business people understand that, as a practical matter, absent an
express agreement that provides otherwise (e.g., CGA itself) a 100%
owned subsidiary is controlled in all it does by its parent, to the
extent the parent chooses to exercise that control. But more fundamentally, I confess that I see this issue, in context, as marginal
and relatively unimportant, in real terms.
Therefore, having heard the lengthy testimony in this case, I
conclude that Giancarlo Parretti and PO had by June 16, 1991,
failed to comply with the CGA "in form and substance," as the
Summary Agreement required and that, as a result, the bank was
legally entitled at that time to exercise its rights under the Voting
Trust Agreement. The action it purported to take in removing
Messrs. Parretti and Globus and Ms. Cecconi was valid and effective
action. Moreover, I conclude that the allegations of the defendants'
counterclaim have not been proven and that pleading will be dismissed with prejudice.
Plaintiffs may submit a form of implementing order on notice.

IN RE DATAPRODUCTS CORP. SHAREHOLDERS
LITIGATION
No. 11,164
Court of Chancery of the State of Delaware, New Castle
August 22, 1991
Plaintiffs in this consolidated class action, former shareholders
of Dataproducts Corporation (Dataproducts), challenged the merger
of Dataproducts with a subsidiary of Hitachi Koki Co., Ltd. and
Nissei Sangyo, Ltd. (collectively Hitachi). Plaintiffs claims alleged
that (1) Dataproducts directors breached their fiduciary duty to prop-
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erly time the announcement of the proposed merger, (2) Dataproducts
and its directors misdisclosed or failed to disclose material financial
information in connection with the proposed acquisition, and (3)
Hitachi aided and abetted the Dataproducts directors' alleged breach
of fiduciary duty. Defendants moved to dismiss the complaint under
Rule 12(b)(6) for failure to state a claim upon which relief can be
granted.
The court of chancery, per Vice-Chancellor Jacobs, held that
because the timing claim did not charge Dataproducts' directors with
committing the alleged acts and further, by virtue of Dataproducts'
certificate of incorporation, the directors cannot be held liable for
monetary damages except for acts amounting to a breach of their
duty of loyalty, or involving intentional misconduct, a knowing
violation of law, or an improper personal benefit, the defendants'
motion to dismiss should be granted. The court dismissed plaintiffs
disclosure claims on the grounds that (1) the complaint did not allege

that the complained-of disclosure violations were of the kind for
which damages were allowed under the Dataproducts' Certificate of
Incorporation provision, and (2) the claims were legally insufficient
on their face. Further, the court dismissed the plaintiffs aiding and
abetting claim as legally insufficient because the complaint failed to
state any actionable claims against the directors of Dataproducts for
breach of fiduciary duty.
1.

Pretrial Procedure

C

624, 683

On a motion to dismiss for failure to state a claim, the moving
party must demonstrate that the plaintiffs are not entitled to the
relief they seek under any set of facts that could be proven to support
the action.

2.

Pretrial Procedure

0

689

All reasonable inferences must be drawn from the well pleaded
allegations of the complaint. However, neither inferences nor conclusions of fact unsupported by allegations of specific facts upon
which the inferences or conclusions rest are accepted as true.

3.

Fraud

9, 13

Legal (common law) fraud requires (1) a false representation

(usually of fact) by the defendant, (2) the defendant's knowledge or
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belief that the representation was false or made with reckless indifference to the truth, (3) the intent to induce the plaintiff to act or
refrain from acting, (4) the plaintiff's action or inaction taken in
justifiable reliance upon the representation, and (5) damage to the
plaintiff as a result of such reliance.
4.

Fraud

0=- 13(2)

Equitable fraud requires a showing of the same elements as legal
fraud, except that equitable fraud can be founded upon a negligent
or an innocent misrepresentation.
5.

Corporations

C= 128

Eight days was not too short a time for information amending
offering materials to reach shareholders.
6.

Corporations

0

316(4)

Delaware law rejects the proposition that disclosure of the detailed facts and specific analyses underlying a financial advisor's
valuation methodology is automatically mandated in all circumstances.
7.

Securities Regulation

C

49.22(2)

The nature of this litigation, the identity of the parties thereto,
and the principal claims being made were accurately disclosed to the
shareholders. Further disclosure was therefore not required. Although
the underlying philosophy of federal securities regulations is that of
full disclosure, there is no duty to disclose information to one who
should be aware of it already.
8.

Conspiracy
Corporations

C

1
C= 314(1)

To establish a claim against a third party for aiding and abetting
a breach of fiduciary duty by another, the plaintiff must plead facts
that show (in addition to damage) (1) the existence of a fiduciary
relationship, (2) breach of the fiduciary's duty, and (3) a knowing
participation in that breach by the non-fiduciary defendants.
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Pamela S. Tikellis, Esquire, and Carolyn D. Mack, Esquire, of
Greenfield & Chimicles, Wilmington, Delaware; and Joseph A. Rosenthal, Esquire, of Morris, Rosenthal, Monhait & Gross, P.A.,
Wilmington, Delaware, Delaware co-liaison counsel for plaintiffs.
Kenneth J. Nachbar, Esquire, of Morris, Nichols, Arsht & Tunnell,
for the individual director defendants and Dataproducts Corporation.
Charles S. Crompton, Jr., Esquire, Donald J. Wolfe, Jr., Esquire,
and Arthur Dent, Esquire, of Potter, Anderson & Corroon, Wilmington, Delaware; and John H. Hall, Esquire, of Debevoise &
Plimpton, New York, New York, for defendants Hitachi Koki Co.,
Ltd., Nissei Sangyo Co., Ltd., and HND Corporation.
JACOBS,

Vice-Chancellor

In this consolidated class action, former shareholders of Dataproducts Corporation ("Dataproducts") challenge the merger of Dataproducts with a subsidiary of Hitachi Koki Co., Ltd. and Nissei
Sangyo, Ltd. (collectively "Hitachi"), on May 21, 1990. Beginning
on October 17, 1989, several complaints were filed challenging the
Dataproducts' directors' opposition to a hostile takeover bid by DPC
Acquisition Partners ("DPC Partners"). As part of its takeover
strategy, DPC Partners also filed an action against Dataproducts.
Dataproducts counterclaimed in that action, and sought a preliminary
injunction to prevent DPC Partners from proceeding with its tender
offer for Dataproducts' shares. Dataproducts' motion was denied,
and the DPC Partners offer was allowed to proceed. Crescoll Investments
Associates v. Davis, Del. Ch., C.A. No. 10,839, Jacobs, V.C. (Dec. 26,
1989). Ultimately, DPC Partners abandoned its offer because it was

unable to obtain financing.
Four months later Dataproducts entered into an agreement to
merge with Hitachi. On April 16, 1990, two of the earlier-fied
shareholder actions were amended to challenge that proposed merger.
The Hitachi merger ultimately closed on May 21, 1990, and thereafter the plaintiffs filed a second amended complaint. On August 10,
1990, the eight then-pending shareholder actions were consolidated
and the second amended complaint was adopted as the common
operative pleading.
The second amended complaint seeks an award of money damages against the Dataproducts directors for breaching their fiduciary
duties in connection with the timing of the announcement of the
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Hitachi tender offer/merger proposal, and with the disclosures made
in public filings relating to those transactions. Dataproducts is also
accused of promulgating those misleading disclosures, and Hitachi
is charged with having aided and abetted the directors' alleged
fiduciary violations.
All defendants have moved to dismiss the complaint under Rule
12(b)(6) for failure to state a claim upon which relief can be granted.
This is the decision of the Court on those motions.
I.

The Facts'

Dataproducts is a Delaware corporation engaged principally in
manufacturing computer equipment and accessories such as printers
and printer ribbons, data and telephone transmission operating equipment, and automated communications systems. Until the merger,
Dataproducts' common stock was traded on the American Stock
Exchange at prices ranging from $7.50 to $14.25 per share.
In December 1988, an investor group known as DPC Partners
informed Dataproducts management of its interest in acquiring Dataproducts. At that time Dataproducts was not receptive to being
acquired. Over the ensuing months, however, increased acquisition
interest in Dataproducts prompted its board of directors to retain
Goldman, Sachs & Co. ("Goldman Sachs") in February 1989, to
negotiate with prospective bidders. On March 16, 1989, Goldman
Sachs furnished confidential information to several potential acquirors, including DPC Partners.
On May 31, 1989, DPC Partners and Dataproducts entered into
an agreement whereby DPC Partners received confidential financial
informatiofi about Dataproducts. After evaluating that information,
DPC Partners made a series of acquisition proposals to Dataproducts,
none of which were deemed to be acceptable. On September 7, 1989,
Dataproducts issued a press release announcing a board-approved
plan to restructure the company's assets and operations.

1. The factual statement is derived from the complaint, and from certain other

documents, most of which were incorporated into the complaint by reference. Included
among these documents are the Schedule 14D-9 and an amendment thereto, that
were mailed to Dataproducts shareholders in connection with the challenged transactions. The parties have stipulated that certain other documents that were not
incorporated by reference may be considered by the Court without converting the

dismissal motions into a motion for summary judgment. Those documents-Dataproducts' certificate of incorporation and the Hitachi Offer to Purchase--are critical
to the disposition of some of the claims addressed herein.
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Undeterred by these rebuffs, DPC Partners announced on
October 16, 1989, that it would commence a tender offer for Dataproducts, and also would seek to replace Dataproducts' board of
directors with its own nominees. On October 27, 1989, DPC Partners
announced the formal commencement of a $10 per share tender
offer. Although the offer was not financed, DPC Partners disclosed
that it had received reasonable assurances that financing could be
obtained.
After reviewing DPC Partners' offer with management and
Goldman Sachs, the Dataproducts board concluded that it was doubtful that DPC Partners could obtain the necessary financing. Accordingly, on November 8, 1989, the board recommended that
Dataproducts shareholders reject DPC's offer and not tender their
shares unless and until DPC Partners obtained financing. The board

also announced that it would not oppose any bidder that bid $10
or more per share and that could demonstrate a firm financing
commitment for that bid.
On January 19, 1990, DPC Partners abandoned its offer (and
ultimately withdrew from the scene entirely) because it could not
obtain financing. Thereafter, the market price of Dataproducts' shares
drifted downward, reaching a low of $4.87 per share by March 7,
1990.
During this same period, Hitachi prominently entered the picture, and in February and March 1990, Hitachi and Dataproducts'
management held discussion. Dataproducts furnished certain confidential information to Hitachi, including financial reports indicating
that Dataproducts' performance during the third and fourth quarters
of fiscal 1990 was significantly better than the company had previously
projected. On February 28, 1990, Hitachi's representatives met with
Mr. Jack C. Davis, Dataproducts' Chairman of the Board and Chief
Executive Officer, and Mr. Charles A. Junkunc, Senior Vice-President of Finance and Chief Financial Officer. At that meeting Mr.
Davis indicated that Dataproducts would not be interested in offers
until $10 per share. Further negotiations continued into March 1990,
with Mr. Davis acting as the primary spokesman for Dataproducts.
On March 29, 1990, Hitachi informed Dataproducts' representatives that it was prepared to make an offer for $10 per share,
subject to completing due diligence. On April 3, 1990, Hitachi representatives met with representatives of Dataproducts and Goldman
Sachs to discuss Hitachi's acquisition proposal, including Hitachi's
desire to retain Dataproducts' management team in the merged
entity. The contemplated transaction would involve Hitachi making
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a tender offer for Dataproducts' shares at $10 per share, followed
by a second-step merger at the same price.
On the same day, an ad hoc committee consisting of three
nonemployee directors of Dataproducts was created to review the
Hitachi acquisition proposal and to make a recommendation to the
full board. On April 15, 1990, that committee recommended that
the proposed acquisition agreement be approved. Thereafter, the
Hitachi merger agreement received unanimous board approval.
On April 16, 1990, Hitachi formally announced its forthcoming
$10 per share tender offer. On April 20, 1990, the tender offer
materials, which consisted of Hitachi's Offer to Purchase and a
Schedule 14D-9 containing the favorable recommendation of Dataproducts' directors, were sent to Dataproducts' shareholders. Those
offering materials disclosed, among other things, that Dataproducts'
earnings projections had been exceeded in the third quarter of fiscal
1990 and were expected to be exceeded in the fourth quarter as well.
Approximately three weeks later, on May 9, 1990, Dataproducts
announced that its earnings for the fourth quarter of fiscal 1990 were
$.19 per share, resulting in a net loss of $.41 per share for the entire
fiscal year. Those fourth quarter results confirmed the earlier disclosures in the April 20, 1990, offering materials. That is, the quarterly results were higher (and the net loss for the entire year was
considerably lower) than the company and analysts had projected.
Over 90% of Dataproducts' shares were tendered in response
to the tender offer, and the second-step merger between Hitachi and
Dataproducts took place on May 2, 1990. It is that merger that
plaintiffs challenge and that forms the basis for their money damage
claims in these class actions.
II.

THE CONTEN'roNs

[1-2] On a motion to dismiss for failure to state a claim, the moving
party must demonstrate that the plaintiffs are not entitled to the
relief they seek under any set of facts that could be proven to support
the action. Rabkin v. Philip A. Hunt Chemical Corp., Del. Supr., 498
A.2d 1099, 1104 (1985). All reasonable inferences must be drawn
from the well pleaded allegations of the complaint. However, "neither
inferences nor conclusions of fact unsupported by allegations of specific facts upon which the inferences or conclusions rest are accepted
as true."' Grobow v. Perot, Del. Supr., 539 A.2d 180, 187 n.6 (1988).
The defendants contend thatnone of the claims in the second amended
complaint satisfy these requirements.
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As alleged in the complaint, and as described in the Answering
Brief, the plaintiffs' claims are quite far-reaching. By the time of
oral argument, however, they were considerably pared down. As
narrowed, the plaintiffs' claims may fairly be described as falling
into three categories: (i) claims against the Dataproducts directors
for breach of fiduciary duty in connection with the merger, (ii) claims
against Hitachi for aiding and abetting the directors' alleged breach
of fiduciary duty, and (iii) claims against Dataproducts itself for
making improper disclosures to shareholders in connection with the
merger.
As for the first category, the plaintiffs contend that the complaint
charges the Dataproducts directors with abdicating their responsibilities to Mr. Davis and management-individuals who, it is argued,
were clearly conflicted. 2 Management, in turn, manipulated the timing of the merger announcement to take advantage of the fact that
the recent material improvements in the business and operating results
at Dataproducts had not yet been made public. The result was to
"cap" the market at an unfairly low ($10 per share) merger price
before such favorable information could cause the price of Dataproducts' stock to rise. The directors are also accused of having
misdisclosed (and failing to disclose) those and other material facts
concerning the company's financial prospects and other mergerrelated matters, in order to induce Dataproducts' shareholders to
tender their shares to Hitachi at the $10 price.
The defendants contend that none of these claims is actionable
because (i) they are directed only at Dataproducts' management, not
at its independent directors who comprised the majority of the board;
(ii) even if the directors were properly charged with fiduciary misconduct, the allegations are legally insufficient because they amount
at best to negligence, for which the directors are exempted from
damage liability by Dataproducts' certificate of incorporation; and
(iii) none of the conduct of which the directors are accused is actionable in any event.
As for the second category, Hitachi seeks dismissal of the aiding
and abetting claim on the ground that no cognizable underlying
fiduciary violation by the Dataproducts' directors is pled. Alterna-

2. It is argued that Mr. Davis and management were conflicted because they
were negotiating compensation packages with Hitachi for themselves as prospective
employees of the new entity while, at the same time, also negotiating with Hitachi
over the merger consideration on behalf of Dataproducts' public shareholders.
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tively, Hitachi argues that even if a fiduciary violation is pled, the
complaint still alleges no facts from which it can be inferred that
Hitachi knew or had reason to know that it was furthering a breach
of fiduciary duty by Dataproducts' management and board.
The third category consists of the plaintiffs' claim that Dataproducts itself is independently liable to its shareholders on the basis
of equitable fraud, for having promulgated false and misleading
disclosures in connection with the merger. The defendants urge that
this claim must be dismissed because it is one for breach of fiduciary
duty. As such, the claim is insufficient as a matter of law, because
a corporate entity is not a fiduciary of, and owes no fiduciary duty
to, its shareholders.
Because these motions require the Court to evaluate the legal
sufficiency of the claims as alleged in the complaint, it is critical to
define precisely what claims are-and are not-implicated. That is
more easily said than done, because the complaint has become a
moving target: twice amended by the time the motions were filed,
it was again "amended" at oral argument, where counsel identified
only two of their several fiduciary claims as causes of action that
plaintiffs now intend to pursue. 3
As a result, only two fiduciary claims are presented and addressed
on these motions: (a) the claim that the directors improperly timed
the announcement of the proposed merger to occur before the favorable third and fourth-quarter financial results were disclosed, and
(b) the contention that the directors and Dataproducts misdisclosed
or failed to disclose material financial information in connection with
the proposed acquisition.
III.

THE "TIMING" CLAIM

The gist of the plaintiffs' timing claim is that the defendants,
by announcing the Hitachi proposal before they disclosed detailed
information about the company's favorable earnings results and trends,
"capped" the market price for Dataproducts' stock at $10 per share.
As a result, the $10 acquisition price was made to appear more
attractive than it would have been had the merger proposal an-

3. Counsel stated that the plaintiffs would not pursue claims of director selfdealing and claims arising out of actions that occurred before the Hitachi negotiations
took place. Thus, the plaintiffs no longer assert claims based upon the directors'
opposition to the DPC Partners' offer, or upon the directors' asserted violations of
so-called "Revlon duties."
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nouncement been delayed until after the news of the company's
improving fortunes was disclosed. Earlier disclosure of that information, it is said, would have caused Dataproducts' stock price to
rise, thereby making the $10 transaction price less attractive to
shareholders. According to plaintiffs, that result (capping the market),
once done, could not be undone or cured by subsequent disclosure
of the earnings results, no matter how accurate or precise those
disclosures were. Thus, plaintiffs conclude, even though the company
did disclose its actual fourth-quarter earnings eight days before the
Hitachi merger closed, that disclosure was ineffective to cure the
harm that had already occurred.
This claim labors under at least two infirmities. 4 First, the
complaint does not charge the Dataproducts' directors with committing
those acts. Only Dataproducts' management, of whom only Mr.
Davis was a director, stand accused. Plaintiffs concede that their
complaint lays this particular accusation of "unfair dealing" at the
feet of management. However, they argue, that the complaint also
inferentially states a claim against the directors, viz., that the directors
knew that Mr. Davis and other members of management were
engaging in these manipulations, yet acquiesced in their conduct.
The difficulty with this argument is that the complaint neither directly
nor inferentially alleges that the directors knew of or acquiesced in
management's actions. Accordingly, the timing contention, even if
otherwise legally sufficient, is not a claim being asserted against the
director defendants.
Second, the timing claim is in all events legally insufficient by
virtue of Article FIFTEENTH of Dataproducts' certificate of incorporation. That Article, which had been previously adopted pursuant
to 8 Del. C. §102(b)(7), provided that:
[a] Director of this corporation shall not be personally liable
to the corporation or its stockholders for monetary damages
for breach of fiduciary duty as a director, except that this
Article FIFTEENTH shall not eliminate or limit a Director's liability (i) for any breach of the director's duty of
loyalty to the corporation or its stockholders, (ii) for acts
or omissions not in good faith or which involve intentional
4. As a matter of common sense and experience, the plaintiffs' propositionthat the market was incapable of correcting itself in response to newly-disclosed facts
that changed previously-disclosed earnings data-appears at first blush to be counterintuitive. However, because that merit-related concern is arguably a matter of
expert opinion (as opposed to legal theory), it is not addressed on this motion.
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misconduct or a knowing violation of law, (iii) under Section

174 of the Delaware General Corporation law, or (iv) for
any transaction from which the Director derived an improper personal benefit.
The effect of Article FIFTEENTH was to exculpate the directors
from liability for monetary damages for acts amounting to gross
negligence. Stated in different terms, the directors cannot be held
liable for monetary damages except for (inter alia) acts amounting to
a breach of their duty of loyalty, or involving intentional misconduct,
a knowing violation of law, or an improper personal benefit. The
plaintiffs contend that the directors' abdication of their oversight
obligations in favor of Mr. Davis were acts that were "not in good
faith" and that constituted "intentional misconduct" within the
meaning of Article FIFTEENTH.
I disagree, because the complaint does not fairly allege facts
supportive of the plaintiffs' abdication theory. Not even inferentially
does it suggest that the directors acted in bad faith or with intent
to allow the shareholders to be harmed. For that reason, and because
the "director abdication" claim is equally consistent with director
gross negligence as with conduct that was intentional or in bad faith,
the plaintiffs have failed to establish that their timing claim is not
precluded by Article FIFTEENTH of the certificate of incorporation.
IV.

Tim DIscLosuRB CLAIMS

Closely related to, yet conceptually distinct from, the plaintiffs'
timing claim is their contention that the disclosures in the Schedule
14D-9 sent to Dataproducts stockholders were false and misleading
in several material respects. Those claims are dismissible on two
separate grounds. First, for the reasons discussed in Section IV(A),
infra, the disclosure claims may not be maintained against the directors or against Dataproducts. Second, for the reasons discussed
in Section IV(B), infra, these claims are legally insufficient on their
face.
A. Threshold Infirmities
All parties agree that corporate directors have a fiduciary duty
of entire candor when making disclosures to stockholders concerning
the corporation. Here, however, Article FIFTEENTH of Dataproducts' certificate of incorporation limits the remedies available against
directors who are found to have violated that duty. In this case the
complaint does not allege that the complained-of disclosure violations
were of the kind for which damages are allowed under that certificate
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provision. Even under liberal "notice pleading" standards, the complaint cannot be fairly read to charge the directors with having acted
intentionally or in bad faith, or with having violated a fiduciary duty
of loyalty (as distinguished from the duty to exercise appropriate due
care). Moreover, at oral argument, counsel disclaimed any contention
that the directors other than Mr. Davis were seeking to, or did,
benefit personally at the expense of Dataproducts' stockholders in
the transaction.
Accordingly, insofar as the disclosure claims seek money damages
against the directors, they cannot be maintained.
The disclosure claims leveled against Dataproducts are also not
cognizable, but for different reasons. The claims stated against Dataproducts are clearly for breach of fiduciary duty. See Complaint,
Count II, p. 20. However, the plaintiffs concede that a corporation
qua corporate entity is not a fiduciary of, and thus cannot owe a
fiduciary duty to, its shareholders. That is not to say that a corporation owes no duty or can never be held liable under Delaware
law if it promulgates false and misleading disclosures to its shareholders. Rather, it means that under Delaware law any disclosure
duty owed by the corporation not its shareholders must be predicated
upon a theory of legal or equitable fraud. Gaffin v. Teledyne, Inc.,
Del. Ch., C.A. No. 5786, Hartnett, V.C., mem. op. at 6-8 (Oct. 9,
1987).
[3-4] Legal (i.e., common law) fraud requires (1) a false representation (usually of fact) by the defendant, (2) the defendant's knowledge or belief that the representation was false or made with reckless
indifference to the truth, (3) an intent to induce the plaintiff to act
or refrain from acting, (4) the plaintiff's action or inaction taken in
justifiable reliance upon the representation, and (5) damage to the
plaintiff as a result of such reliance. Equitable fraud requires a
showing of those same elements, except for element (2). That is, in
equity the defendant does not have to know or believe that his
statement was false or have acted in reckless disregard of the truth.
Rather, equitable fraud can be founded upon a negligent or an
innocent misrepresentation. Stephenson v. Capano Dev., Inc., Del. Supr.,
462 A.2d 1069, 1074 (1983); accord Gilbane Bldg. Co. v. Nemours Found.,
D. Del., 606 F. Supp. 995, 1002 n.10 (1985).5

5. Any claim of fraud must, however, be pleaded with particularity. Chancery
Court Rule 9(b) provides:
Fraud, Mistake, Condition of the Mind. In all averments of fraud or mistake, the
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The plaintiffs argue that the complaint alleges a cognizable claim
of equitable fraud against Dataproducts. But by its own terms the
complaint accuses Dataproducts only of breaching its "fiduciary duty
of candor," and nowhere do the words "fraud" or "equitable fraud"
appear. (Complaint, Count II, p. 20). This "labeling" omission is
not, of itself, fatal. Indeed, the complaint alleges facts that, if true,
would establish some of the elements of equitable fraud. However,
there is no factual support for at least one critical element-justifiable
reliance by the plaintiff shareholder class. Accordingly, the complaint
must be dismissed as against Dataproducts for failure to state a
cognizable claim of equitable fraud.
B.

Facial Invalidity of the Disclosure Claims

That conclusion does not rest solely upon the aforementioned
threshold considerations. The plaintiffs' disclosure claims, when individually considered, are also legally insufficient on their face.
1. The plaintiffs first contend that the Schedule 14D-9 was
materially misleading because it failed to disclose Dataproducts' actual
earnings results for fiscal 1990, or the precise amount by which actual
results exceeded projections. I cannot agree, because the offering
materials (including the Schedule 14D-9 and the additional information distributed to shareholders three weeks later) did disclose the
material facts of which the shareholders were allegedly deprived.
[5] The complaint (and the documents incorporated therein by
reference) establish that the offering materials sent to shareholders
on August 20, 1990, (i) disclosed Dataproducts' third-quarter results,
(ii) advised shareholders that those results exceeded the Company's
projections, (iii) stated that the fourth quarter results were expected
to exceed the company's projections, and (iv) disclosed the projections
themselves in Hitachi's offering materials. Moreover, (v) on May 9,
1990-eight days before the tender offer closed-Dataproducts announced, and disclosed to its shareholders in an amendment to its
Schedule 14D-9, its fourth quarter and year-end results, both of
which in fact did exceed the earlier projections. Although plaintiffs
argue that eight days were too short a time for that information to
reach the shareholders, that contention finds no support in the law.
See, e.g., Pabst Brewing Co. v. Kalmanovitz, D. Del., 551 F. Supp.

circumstances constituting fraud or mistake shall be stated with particularity. Malice,
intent, knowledge and other condition of mind of a person may be averred generally.
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882, 895 (1982); Irving Bank Corp. v. Bank of N.Y Co., S.D.N.Y.,
692 F. Supp. 163, 172 (1988); Electronic Specialty Co. v. International
6
Controls Corp., 2d Cir., 409 F.2d 937, 943 (1969).
Accordingly, the plaintiffs' first disclosure claim rests upon an
incorrect premise.
2. The plaintiffs next contend that the Schedule 14D-9 was
deficient because it failed to disclose: (i) whether Goldman Sachs

arrived at a range of values for Dataproducts, (ii) the detailed basis
for Goldman Sachs' conclusion that the $10 offer was fair, and (iii)
facts "regarding the results of the most common analysis investment
bankers use to evaluate a proposed bid, including a discounted cash
flow analysis, a comparable acquisitions analysis, and a comparable
multiples analysis." Complaint 37(b). I conclude, however, the
plaintiffs have not established that such a highly detailed level of
disclosure in connection with a fairness opinion was legally required
in this case.
[6] Our law rejects the proposition that disclosure of the detailed
facts and specific analyses underlying a financial advisor's valuation
methodology is automatically mandated in all circumstances. In re
Genetech, Inc. ShareholdersLitig., Del. Ch., C.A. No. 11,377, Chandler,
V.C., mem. op. at 17-18 (June 6, 1990); TCG Sec., Inc. v. Southern
Union Co., Del. Ch., C.A. No. 11,282, Chandler, V.C., mem. op.
at 18 (Jan. 31, 1990). And the complaint alleges no circumstances
that, if true, would trigger a duty to disclose such information in
this particular case. Accordingly, this disclosure claim is also legally
insufficient.
3. The, plaintiffs next contend that the Schedule 14D-9 was
materially misleading because it failed to include adequate and complete information regarding the potential superior value of the restructuring plan adopted by the Dataproducts' board in 1989. That
information was required, plaintiffs say, because the Schedule 14D9 disclosed that Goldman Sachs had advised the board (and the
board had made a judgment) that:

6. Eight days is claimed to be insufficient time to disseminate the Schedule
14D-9 amendment, because many shareholders held their stock in "street name."
However, stockholders who choose to hold stock in street name must bear the risks
(which accompany the advantages) associated with that decision, including the risk
that they may not receive information as promptly as stockholders who choose to
hold shares in their own.name. Enstar Corp. v. Senouf, Del. Supr., 535 A.2d 1351,
1354 (1987).
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although it is possible that values comparable to (or conceivably even higher than) the price to be paid to the
Company's stockholders pursuant to the Offer and the
Merger could be achieved at some point in the future if
the Restructuring is successfully carried out, it was inadvisable to forego the Offer and pursue the Restructuring
because, given the delays, uncertainties and business, economic and market risks involved, there could be no assurance that the Restructuring would result in such increased
values.
The quantified value of the restructuring has not been shown
to be material for two reasons. First, the quoted disclosure of Goldman Sachs' advice to the board concerning anticipated future values
from the restructuring, was, by its nature, qualitative and judgmental.
The apparent (and unstated) premise of plaintiffs' disclosure claimthat a qualitative prediction must be quantified if it relates to valueis not supported by any authority cited to this Court. Second,
,plaintiffs do not allege that the defendants possessed or concealed
such valuation information, and they offer no reasoned argument
why, in these circumstances, the defendants were affrmatively obligated to create (and then disclose) such valuations. Any effort to
value the restructuring would necessarily involve predicting future
values of the company's assets and operating performance. Forcing
the disclosure of that information would be, in Vice Chancellor
Chandler's words, "to compel pure speculation . .. with the likely

charge later that its disclosure was misleading." In re Genetech Inc.
Shareholders Litig., No. 11,377, mem. op. at 16.
4. The plaintiffs' fourth disclosure claim is that the Schedule
1413-9 falsely represented that the ad hoc committee of directors was
formed to negotiate the transaction. In fact, plaintiffs allege, the
transaction was negotiated by management and was presented as a
"done deal" that the committee merely "bless[ed]." This allegation,
in my view, states no actionable claim, because on its face it mischaracterizes the complained-of disclosure which, when fairly read
in context, was not materially false or misleading.
The complained-of disclosure, underscored in the context where
it actually appears on page 4 of the Schedule 14D-9, is as follows:
At a special meeting of the Company's Board of Directors
held on April 12, 1990, an ad hoc committee (the "Committee") . . . was formed by the Board for the purpose of

negotiating on behalf of the Company the terms and conditions of
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a transaction with [Hitachi] . . .and making a recommendation to
the Board of Directors with respect to such transaction."
On April 15, 1990, at a special meeting of the Board
of Directors, the Committee unanimously recommended to

the Board of Directors that the Merger Agreement be approved, and the Merger Agreement subsequently was unanimously approved by the entire Board. (emphasis added).
The challenged disclosure merely stated the committee's purposes, not what the committee actually did once it was formed. The
complaint does not allege that these stated purposes were incorrectly
disclosed, or that the committee failed to execute them. Indeed, the
Schedule 14D-9 disclosed that the committee made a recommendation
to the full board in favor of the transaction. All the plaintiffs contend
is that the committee did not carry out its other purpose: to negotiate
the transaction with Hitachi. Thus, the true thrust of this claim is
that the disclosure of the committee's "negotiating" purpose was
misleading because it implied (incorrectly) that the committee negotiated the transaction, whereas in fact management did so.
The difficulty with this claim is that it ignores the other disclosures, also furnished to shareholders in the offering materials,
which clearly dispelled any suggestion that the transaction had been
negotiated by the committee. In particular, the Offer to Purchase
discloses, on pages 19-20, the detailed history of the negotiations
between Dataproducts and Hitachi. That history made it plain that
the essential terms of the transaction had been negotiated by the
time the committee was formed, and that the committee's role was
to review the transaction as previously negotiated, and then make
a recommendation to the full board.
Accordingly, while the questioned disclosure was not as accurate
as it should have been, the inaccuracy was not (and could not have
been) misleading to shareholders in any material way.
5. Plaintiffs next contend that the Schedule 14D-9 "neglects
to detail managements's [sic] efforts to thwart earlier comparable or
superior offers made by DPC and to give details of DPC's prior
efforts or expressions or interest." Complaint 37(c). That allegation
is wholly conclusory and fails to state an actionable disclosure violation.
The Schedule 14D-9 disclosed the terms of DPC's Partners'
proposals and the board's responses (Schedule 14D-9, at 2-3). At
the time that disclosure was made, DPC Partners was no longer a
bidder and never again became one. Moreover, the plaintiffs no
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longer assert any claim of wrongdoing against Dataproducts' directors
for resisting DPC's later-abandoned offer. Given those circumstances,
it is plaintiffs' burden (i) to identify any additional facts that (in
their view) were required to be disclosed to adequately inform Dataproducts stockholders in the process of considering whether to
approve Hitachi's acquisition proposal, and (ii) to demonstrate a
legal basis for that position. Plaintiffs have made no reasoned effort
to do either.
6. Finally, the plaintiffs contend that the Schedule 14D-9 did
not accurately describe the complaints in two lawsuits (Civil Actions
Nos. 11,164 and 11,190) pending in this Court attacking the proposed
Hitachi transaction. This claim is likewise conclusory, and on its
face is manifestly invalid. The two complaints were summarized at
pages 6-7 of the Schedule 14D-9, and nowhere do the plaintiffs
specify in what respect(s) that summary was inaccurate or incomplete.
The description on its face put shareholders on notice of the claims
being brought against Dataproducts, its directors, and Hitachi, including the charges that the directors were accused of breaching
fiduciary duties by opposing DPC Partners, by implementing the
restructuring, and by entering into the merger agreement with Hitachi.
[7] The nature of this litigation, the identity of the parties thereto,
and the principal claims being made were accurately disclosed to the
shareholders. Further disclosure was therefore not required. Fisher v.
United Technologies Corp., Del. Ch., C.A. No. 5847, Hartnett, V.C.,
mem. op. at 5-6 (May 12, 1981).

V.

THE AIDING AND ABETTING CLAIM

Lastly, plaintiffs allege that Hitachi is liable to Dataproducts'
former shareholders for having aided and abetted the Dataproducts
directors' allegedly fiduciary violations.
[8] To establish a claim against a third party for aiding and abetting
a breach of fiduciary duty by another, the plaintiff must plead facts
that show (in addition to damage) (1) the existence of a fiduciary
relationship, (2) a breach of the fiduciary's duty, and (3) a knowing
participation in that breach by the non-fiduciary defendants. Meinberger v. Rio Grande Indus., Inc., Del. Ch., 519 A.2d 116, 131 (1986).
The aiding and abetting claim alleged here against Hitachi is legally
insufficient because, as previously found, the complaint fails to state
any actionable claims against the directors of Dataproducts for breach
of fiduciary duty. It therefore becomes unnecessary to reach Hitachi's
other arguments.
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For the above reasons, the defendants' motions to dismiss the
complaint are granted. IT IS SO ORDERED.

EMERALD PARTNERS v. BERLIN
No. 9700
Court of Chancery of the State of Delaware, New Castle
November 15, 1991

Plaintiff Emerald Partners, a minority stockholder of May Petroleum, Inc. (May) sought class certification pursuant to Chancery
Rule 23(b)(3) for claims arising from a merger consummated between
May and Hall Financial Group. The certification sought by plaintiff
was for a class consisting of all shareholders, except defendants and
their families, who held stock on the date the merger became effective.
The court of chancery, per Vice-Chancellor Hartnett, granted
the class certification sought by the plaintiff because within the
meaning of Chancery Rule 23(b)(3): (1) the class is so numerous
that joinder of all members is impractical; (2) there are questions
of law or fact common to the class; (3) the claims or defenses of
the representative parties are typical of the claims or defenses of the
class; and (4) the representative parties will fairly and adequately
protect the interests of the class. Furthermore, the court held that
the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the
fair and efficient adjudication of the controversy.
1. Corporations

0

189(1), 207

Chancery Rule 23 sets the standards that a plaintiff must meet
for class certification. The first step is for a plaintiff to satisfy a court
that the four requirements of Chancery Rule 23(a) have been met.
Those requirements are: (1) the class is so numerous that joinder
of all members is impractical, (2) there are questions of laws or fact
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common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the
representative parties will fairly and adequately protect the interests
of the class.
2.

Corporations

O

189(1), 210

Federal Civil Procedure

c=163

For purposes of class certification, where the potential class could
consist of thousands of members and the claims of the class involve
nationally traded securities, it has generally been held that the numerosity requirement has been satisfied. DEL. OH. Cr. R. 23(a).
3.

Corporations

O= 189(1), 210

Federal Civil Procedure

O= 165

Where a class definition includes stockholders who purchased
their shares after the record date for a special stockholders meeting
called to approve a merger, it may very well be that it will eventually
be shown that those stockholders have claims differing from the
claims of the stockholders who owned their shares on the record
date, but that circumstance does not prevent class certification as
there are other issues regarding the structure of the merger that are
common to all the minority stockholders who held their stock on the
date the merger was completed. DEL. CH. CT. R. 23(a).
4.

Corporations

C-- 211(2)

Federal Civil Procedure

0

164

Where there are claims that are common to all stockholders who
held their shares on the date of the merger, plaintiff's claims are
typical of the claims of the class. DEL. CH. CT. R. 23(a).
5.

Corporations

0.- 190

In stockholder derivative actions where a defendant is a stockholder, it is customary to limit the recovery to the complaining
stockholders to avoid the inequitable result of a defendant reimbursing
himself.

